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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. David Ley Salido,
| ndi vi dual |y, and d/b/a David Ley Salido Rockwall Subcontract or,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 89100023.

DECI SI ON AND ORDER GRANTI NG JUDGVENT
St at enent of the Case

The Conplaint in this matter was filed on January 13, 1989,! with
the Ofice of the Chief Adninistrative Hearing Oficer (OCCAHO. On
January 23 OCAHO issued a notice of hearing on the Conplaint fixing My
2 as the hearing date. The notice of hearing with conplaint attached was
personal |y served on the Respondent on March 27, 1989.2

Under the applicable rules, Respondent was required to file an
answer to the Conplaint within thirty (30) days after the service of the
Conplaint. 28 CFR 68.6(a). In this instance, Respondent's answer was due
on April 26.

No answer, tinely or otherw se, having been filed, Conplainant filed
a notion for default judgnent dated June 16. Thereafter, Conpl ainant
filed a notion for partial summary judgnent dated June 28. Default is
gr ant ed.

Fi ndi ngs of Fact
A. Applicable Rules and Precedent
Under the applicable rules, the failure of a respondent to file an
answer within the tine provided " “shall be deened to constitute a waiver

of his/her right to appear and contest the allegations of the
conplaint.'' Where no tinely answer is filed, the assigned judge

1Unl ess shown otherwi se, all other dates refer to the 1989 cal endar year.

2Arrangemants for the personal service of the conmplaint and notice of hearing
here were made by the admnistrative law judge. It is recommended that OCAHO consi der
revision of 28 CFR 68.3(d) to the extent that inposes the burden of perfecting service
of the conplaint and notice of hearing on OCAHO or the assigned admi nistrative |aw
j udge.
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““may enter a judgnent by default.'' 28 CFR 68.6(b). Moreover, 28 CFR
68.6(c)(1) provides, in part, that "“~“any [conplaint] allegation not
expressly denied shall be deened admtted.'

The adm nistrative | aw judge has discretion under 28 CFR 68.6(b) to
grant a notion for default when filed or to issue an order to show cause.
See U.S. v. Shine Auto, 89100180, July 14, 1989 slip dec., at pp. 2-3
And see generally, U.S. v. Koanerican Trading Corp., 89100092, June 19,
1989 slip dec. Were, as here, the latter course is chosen, the burden
is on the respondent to provide good cause for the filing of a late
answer. Failure of respondent to neet that burden and provide a late
answer obliges the admnistrative law judge to grant the notion for
default judgnent. U.S. v. Shine Auto, Id.

B. Facts

Respondent has totally ignored the requirenent to file an answer in
this case notw t hstandi ng anple warni ng concerning that requirenent and
the effects of failing to file an answer.

The Notice of Hearing personally served on March 27 advises on the
front page that an answer to that attached Conplaint is required within
thirty (30) days and that the failure to file an answer within the tine
allowed may result in the entry of a default judgnent.

On April 20, the tribunal rescheduled the hearing from May 2 as
originally fixed in the notice of hearing to June 22 because the
Conpl ai nt and Notice of Hearing was not properly served until March 27
The April 20 order rescheduling the hearing specifically calls attention
to the fact that Respondent's answer was due April 26.

On June 19, the tribunal ordered the hearing reschedul ed from June
22 to July 19. That order states that no answer had been filed and that
Conpl ai nant had administratively advised the tribunal of its intention
to file a notion for default judgnent.

On June 21, Conplainant's notion for default judgnent was received.
On June 27, an order to show cause why "~ Conplainant's notion for default
judgnent should not be granted on the ground that [Respondent] has failed
to file a tinely answer to the conplaint'' issued. The order to show
cause specifically calls attention to the fact that a tinely answer was
due on or before April 26.
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On July 14, the tribunal issued an order postponing the hearing
indefinitely pending consideration of Conplainant's notions for default
j udgnment and partial sunmmary judgnent.?3

Al'l of the foregoing orders and notices were served upon Respondent
by certified mail to both of the addresses where Respondent has received

mail in the past. Those addresses are: (1) 1028 Macadamia Circle, E
Paso, Texas 79907; and (2) 139 Wittier, Apt. #1, El Paso, Texas 79915.
In certain instances, the notices and orders were clained; in other

i nstances the notice or order was not clained.* The tribunal has been
provided with no other address where notices and orders are to be served.
No response of any kind has been received from Respondent to date.

On the basis of the foregoing, | find Respondent has had adequate
notice of the progress of the proceedi ng generally and of the requirenent
to file an answer specifically. As Respondent has failed, after adequate
notice, to file a tinely answer or explain in any way his failure to do
so, | further find that Respondent has waived his right to appear and
contest the allegations of the Conplaint. Hence, the allegations of the
conplaint are deened to be admitted. Accordingly, Conplainant's notion
for default judgnment is granted.

Concl usi ons of Law

1. By hiring Rafael Dom nguez Blanco for enploynment in the United
States after Novenber 6, 1986, knowi ng Rafael Dom nguez Bl anco was an
alien not lawmfully admitted for permanent residence or was not authorized
by the Immigration and Nationality Act or the Attorney General to accept
enpl oynent, Respondent violated 8 U . S.C. 1324a(a)(1) (A).

2. By failing to conplete Form [-9 to verify the enploynent
eligibility of Rafael Domi nguez Bl anco after Novenber 6, 1986, Respondent
violated 8 U. S.C. 1324a(a)(1)(B)

3The notion for partial sumary judgnent seeks summary judgment on the nerits
and a hearing on the amount of the civil nonetary penalty. Because of the decision
herein, | find it unnecessary to rule on the nmotion for partial summary judgnent.
Moreover, given the circunstances found here, it would not be a prudent use of the
tribunal's finite resources to conduct even a limted hearing w thout some m nimal
assurance Respondent woul d appear.

“The fol | owi ng docunents, served by mail follow ng personal service of the
conmpl aint and notice of hearing, were not clained: (1) the April 20 order rescheduling
hearing mailed to the Macadam a address; (2) The June 19 order rescheduling hearing
mail ed to both addresses; and (3) the June 27 order to show cause mailed to the
Wiittier address. No report of delivery has been received by the tribunal concerning
the July 14 order postponing hearing nor has that docunent been returned.
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Renedi al Action

Havi ng concluded that Respondent violated 8 U S.C. 1324a(a)(1) (A
and (B) in connection with the enploynent of Rafael Doninguez Bl anco
after Novenber 6, 1986, the Order entered bel ow requires Respondent to
cease and desist fromsuch violations and to pay a civil nonetary penalty
prescribed by the Act.

In its nmotion for default judgnent, Conplainant seeks to conpel
Respondent to pay the fine provided in the Notice of Intent to Fine
incorporated as a part of the Conplaint. In that Notice, Conplainant set
the fine at $1000 for the hiring violation and $500 for the paperwork
vi ol ation. The Conplaint contains no allegation that Respondent had been
previously adjudged to have violated the Act or had voluntarily consented
to the entry of a final order finding that Respondent had violated the
Act .

The penalty specified by the statute for first hiring violations is
not |less than $250 and not nore than $2000. 8 U.S.C. 1324a(e)(4) (A (i).
The penalty specified by the statute for paperwork violations is not |ess
than $100 and not nore than $1000. 8 U . S.C. 1324a(e)(5). Wth respect to
paperwork viol ations, the statute requires due consideration for the size
of the enployer's business, the enployer's good faith, the seriousness
of the violation, whether or not the enployee involved was an
unaut hori zed alien, and the history of previous violations, |d.

Appended to Conplainant's notion for partial summary judgnent are
the affidavits of three senior Border Patrol agents, J.R Ash, Amancio
Cantu, and Crispin Pena, Jr.® The sum of those affidavits reflect that
Respondent is a very snmall business often enploying casual |abor on an
intermttent basis. The affidavits further reflect that in August 1988,
a deportable alien who claimed to be in Respondent's enploy was
apprehended while at work in or about El Paso by the Border Patrol
agents. As a consequence, agents of the Border Patrol visited the
Respondent for the purpose of calling attention to the provisions of the
Imm gration Reformand Control Act of 1986 (Act) and to deliver a witten
account of the incident involved.

Approxi mately 3 weeks | ater, Rafael Domi nguez Bl anco, the individua
i nvol ved here, was apprehended at work on a construction project and
deported as an illegal alien. That individual provided a witten
statenent to the Border Patrol wherein he acknow edged that he was not
aut horized to work in the United States, clained

>No response has been received to the notion for partial summary judgnment and no
informati on has been provided to the tribunal otherw se which in any way rebuts or
contradi cts the assertions made therein.
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that he had been enployed by Respondent on the norning of his
apprehension and further asserted that Respondent had nade no inquiry
concerning his enploynent eligibility in the Untied States.

On the basis of the unrebutted information provided by Conpl ai nant,
| find that the fines levied for both the unlawful enploynent violation
and the paperwork violation alleged in the Conplaint are not
unr easonabl e. Although it appears that Respondent's operation is quite
small, the violations appear serious in that they involved the enpl oynent
of an illegal alien shortly after Respondent was instructed and warned
concerning the requirenents of the Act. From the information presently
before ne, the violations involved reflect a deliberate disregard of the

Act. |In these circunstances, the fines sought will be affirmed and a
cease and desist order will be entered.
ORDER?

Respondent, including its officers, agents, successors and assigns,
are hereby ordered to:

1. Cease and desist knowingly hiring, recruiting or referring for
a fee, or continuing to enploy, any alien not lawfully authorized to work
inthe United States.

2. Cease and desist enploying any individual in the United States
wi thout tinmely conpleting Forml-9.

3. Pay a civil noney penalty in the anmount of $1,500.00 for the
viol ations found above.

IT IS FURTHER ORDERED that the hearing heretofore postponed
indefinitely be, and the sane hereby is, cancelled.

DATED: August 8, 1989.

WLLIAM L. SCHM DT

Adm ni strative Law Judge
901 Market St., Suite 300
San Franci sco, CA 94131
(415) 995-5212

APPENDI X
Requests For Revi ew

This Decision and Order is the final action of the adm nistrative
| aw judge in accordance with 28 CFR 68.51(b). Under 28 CFR 68.52, this
Order shall beconme the final order of the Attorney General unless within
thirty (30) days fromthe date of this Decision and

®See attached " Appendi x'' concerning your right to appeal this O der.
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Order the Chief Adnministrative Hearing O ficer shall have nodified or
vacated it.

PLEASE TAKE NOTI CE that, pursuant to 28 CFR 68.52(a), any party nay
file with the Chief Admnistrative Hearing Oficer within five (5) days
of the date of this Decision a witten request for review of any issue
of law together with supporting argunent. Under 28 CFR 68.5(a) and
(d)(2), Saturdays, Sundays and holidays shall be excluded from the
conputati on of prescribed tine periods which are seven (7) days or |ess
and five (5) days may be added to the period prescribed for filing a
written request for review where, as here, the Decision and Oder is
served by mmil. Accordingly, the request for review here is due on or
bef ore August 21, 1989.

Address for all requests for reviewto: CH EF ADM NI STRATI VE HEARI NG

OFFI CER, U.S. Departnent of Justice, Executive Ofice for Immgration
Revi ew, 5113 Leesburg Pi ke, Suite 310, Falls Church, Virginia 22041.
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