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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant, v. Sophie Valdez, d.b.a. La
Parrilla Restaurant, Respondent; 8 U. S.C. 1324a Proceeding; Case No.
89100014.

DECI SI ON AND ORDER
E. MLTON FROSBURG, Adnministrative Law Judge
Appear ances: GREGORY E. FEHLINGS and JOHN PAULSON, Attorneys for
I mmigration and Naturalization Service
CHARLES H BARR, Attorney for Respondent

l. | NTRODUCT1 ON

The Inmmigration Reform and Control Act of 1986 (IRCA) established
several mmjor changes in national policy regarding illegal imrgrants.
Section 101 of | RCA anended the Immigration and Nationality Act of 1952
(the Act) by adding a new Section 274A, set out at Title 8 United States

Code Sections 1324a, et seq., which seeks to control illegal imrgration
into the United States by the inposition of civil liabilities, comonly

referred to as enployer sanctions, upon enployers who knowi ngly hire,
recruit, refer for a fee, or continue to enploy unauthorized aliens in
the United States. Essential to the enforcenent of this provision of the
law is the requirenment that enployers conply with certain verification
procedures as to the eligibility of new hires for enploynent in the
United States.

Empl oyer sanctions are inposed for "~ “knowing hiring'' violations
and/or for "~ “paperwork'' violations. Section 274A(a)(1)(A) of the Act,
the “~“knowing hiring'' violation, prohibits the enploynent of an alien
knowing the alien is an unauthorized alien (as defined in subsection
(h)(3)) with respect to such enploynent. Section 274A(h)(3) reads, in
pertinent part:

. . the term  unauthorized alien' neans, with respect to the enploynent of an alien at
a particular time, that the alien is not at that time either (A an alien lawfully admtted

for permanent residence, or (B) authorized to be so enployed by this Act or by the Attorney
General . "'
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Section 274A(a)(2) of the Act renders it unlawful for a person or other
entity, who has hired an alien for enploynment in the United States after November
6, 1986, to ““continue to enploy'' that alien knowing the alien is, or has
becorme, an unauthorized alien with respect to such enpl oynent.

Sections 274A(a)(1)(B) and 274A(b) (1) and (2) of the Act, the
" paperwork'' violations, provide that an enployer nust attest on a designated
form(the -9 Form), it has verified an individual is not an unauthorized alien
by examining certain specified docunents to establish the identity of the
i ndi vidual and to evidence enployment authorization. Further, at Section
274A(b) (3), the enployer is required to retain, and nake available for
i nspection, those forns for a specified period of tine.

Section 274A(e) (4) of the Act authorizes the inposition of orders to cease
and desist, along with civil nmoney penalties for violation of the proscription
against hiring or continuing to enploy unauthorized aliens, and Section
274A(e) (5) authorizes civil nobney penalties for paperwork violations.

M. STATEMENT OF FACTS

The instant case involves one allegation of ~“knowing hiring'' or
““continuing to enploy'', and seven "~ paperwork'' violations. This case began on
Cctober 12, 1988, when the United States of America, Immigration and
Nat ural i zati on Service, served a Notice of Intent to Fine (NIF) on Sophie Val dez,
d.b.a. La Parrilla Restaurant. The original Notice of Intent to Fine alleged, in
Count |, one violation of Section 274A(a)(1)(A) of the Act for the know ng hiring
of Pedro Escobedo-Guzman. Counts 11 through VI of the NF alleged eleven
viol ations of Section 274A(a)(1)(B).

On Novenber 1, 1988, Respondent Sophie Valdez, through her Attorney,
Charles H Barr, filed a tinely Answer to the NIF and exerci sed her statutory
right to request before an Adm nistrative Law Judge.

On January 9, 1989, the United States of America, through its Attorney,
Gregory E. Fehlings, filed a Conplaint with the Office of Chief Administrative
Hearing O ficer (OCAHO, thus initiating this adm nistrative hearing proceedi ng.
The Conplaint incorporated the allegations contained in the Notice of Intent to
Fine and requested relief in the amount of fifteen thousand two hundred fifty
dol lars ($15,250.).

The Office of Chief Admnistrative Hearing Officer sent a Notice of Hearing
on Conpl ai nt Regardi ng Unl awful Enployment to Respondent on January 18, 1989,
transmitting a copy of the Conplaint and, inter alia, setting the hearing date
and place for My 9,
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1989, at Richland, Wshington, and assigning ne as the Administrative Law Judge
in the case

Respondent, through her attorney of record, Answered the Conplaint on
January 25, 1989, denying the allegations of the Conplaint and setting forth, the
followi ng affirmative defenses: (1) that she acted at all material times in good
faith; (2) that Conplainant violated the principle that nore than one violation
in the course of a single proceeding shall be counted as a single violation; and
(3) that the investigation and processing of this matter and the issuance of the
NI F deprived Respondent of her constitutional and statutory rights to due process
and equal protection.

Compl ai nant subnmitted an Anended Conpl aint on March 15, 1989, adding an
alternative allegation of ““continuing to enploy'' Pedro Escobedo-Guznman, in
violation of 274A(a)(2). The Amended Conpl ai nt al so changed t he nanmes and fines
in Counts Il-1V, and anended Count |l to include violations occurring on a second
date, Cctober 7, 1988, in addition to the original date of August 10, 1988. The
amount of the penalty proposed was reduced to nine thousand two hundred dollars
($9, 200.), however, the anendnent did not contain a prayer for relief. | accepted
t he Amended Conpl aint pursuant to 28 C.F.R Section 68.6(e).

On May 1, 1989, Respondent submtted her Answer to Amended Conpl aint.

The evidentiary hearing in this matter was held on May 17 and 18, 1989, in
Ri chl and, Washi ngton. Attorneys Gregory E. Fehlings and John Paul son represented
the Conplainant, and Charles H Barr, having previously entered a notice of
wi thdrawal , re-entered as counsel for the Respondent.

Ten witnesses were called in all, seven by Conplainant and three by
Respondent. Exhibits totaled seventy-nine; seventy-seven introduced by
Compl ai nant and two by Respondent. At the close of the hearing, parties were
ordered to submit post-hearing briefs within twenty (20) days of their receipt
of transcripts.

Conpl ai nant's Post-hearing Brief was submitted by Attorneys Fehlings and
Paul son on July 17, 1989. On July 25, 1989, | issued an Order to Show Cause Wy
Respondent's Post-hearing Brief Had Not Been Filed. On August 9, 1989, Attorney
Barr submtted Respondent's Response in which he expl ained that Respondent coul d
not afford to purchase a copy of the transcript and was unable to procure
additional legal services in the form of a Post-hearing Brief. Additionally,
Respondent asked the court to bear in nind La Parrilla Restaurant's heavy debts,
unpai d taxes, lack of assets, and its ultimate failure, as well as Ms. Val dez’
own financial straits, in mtigation of any penalty that m ght be assessed.
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Pursuant to 28 CF.R Section 68.51(b), this decision and order is entered
within sixty (60) days of receipt of the parties respective responses. | remain
m ndf ul of Respondent's inability to file a Post-hearing Brief.

Respondent's filing of her response to ny Order to Show Cause conpl eted the
record in this case. The record is now closed. The follow ng pleadings and
menor anda, not previously nentioned, yet necessary to an understanding of this
case, are included here.

On February 6, 1989, | issued an Order Directing Pre-hearing Procedures.
On the sane date | received Conplainant's Motion for a More Definite Statenment.
On March 3, 1989, | issued an Order Denying the Mtion for a Mre Definite

Statement and Ordering Respondent to Anend her Answer.

On April 4, 1989, Conplainant nade a Mdtion to Strike Respondent's
Affirmative Defenses and on April 10, 1989, | Odered Respondent To File an
Answer to the Amended Conpl aint.

The first and second pre-hearing tel ephonic conferences in this case were
conducted on April 10, and April 24, 1989. On April 21, 1989, for good cause
shown, | ordered a continuance of the case until May 17, 1989.

Al'so on April 21, 1989, Conpl ai nant entered a Mdotion for Sunmary Deci sion
with supporting docunments and a Mtion to Conpel Response to Discovery. On April
27, 1989, Respondent's Attorney subnmitted a Notice of Wthdrawal, to becone
effective when the schedul ed tel ephonic conferences were conpl eted, and requested
a second conti nuance.

The third tel ephonic conference was held on April 28, 1989, during which
| made oral rulings denying the notions then before ne. A fourth call was made
on May 2, 1989, at which tine Al ejandro DeLeon participated in the conference as
t he agent of Sophie Val dez.

On May 1, 1989, Respondent submtted her Answers to Conpl ai nants Request
for Admissions. On May 3, 1989, | received Conplaint's Mtion To Reconsider,
requesting me to reconsider my oral rulings rendered during the pre-hearing
t el ephoni ¢ conference of April 28, 1989. On May 4, 1989, having determ ned on the
pl eadi ngs that genuine issues of material fact existed, | issued a Witten Order
Denying Complainant's Mtion for Sunmary Decision, Accepting Respondent
Attorney's Notice of Wthdrawal, and Conpelling Respondent to Answer
Conpl ainant's Interrogatories. At the sanme tinme, | Denied Respondent's Request
for Continuance.

On May 5, 1989, Conplainant submitted a Mdtion to Conpel Respondent's

Response to Conplainant's Second Request for Adm ssions. Having received the
Motion on May 8, 1989, the Mdtion was
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not granted due to its proximty to the hearing date. | did, however, issue
Subpoenas Duces Tecum for Sophie Val dez and El oy Merino-Tapia on that date.

Conpl ai nant submitted its pre-hearing statenent on May 5, 1989; Respondent
submitted its statenent on May 8, 1989.

On May 10, 1989, | received a docunent entitled Corrections to Amended
Compl aint from Conpl ai nant which corrected the spelling of the name of an
i ndi vidual named in the Conplaint, Renee Cryblskey, and included a prayer for
relief which had been inadvertently left out of the Anended Conplaint. | received
Addi tional Corrections to Amended Conpl ai nt from Conpl ai nant on May 15, 1989. The
May 15 corrections, captioned as typographical errors by Conpl ai nant, changed t he
Anmended Conplaint at Counts Il and Il to reflect violations of Section 274A(b)
of the Act, rather than the nore specific Section 274A(b) (1) previously alleged.
| accepted the corrections pursuant to 28 C.F. R Section 68.6(e).

The hearing ended on May 18, 1989. On June 23, 1989, Conpl ai nant requested
an extension of tine to file its post-hearing brief due to Attorney Fehling's
duty to serve two weeks in the Army Reserve. On June 30, 1989, Respondent filed
its objection to the motion on the grounds that Conplainant was actively
represented throughout the hearing by two attorneys. On July 6, 1989, seeing no
prej udi ce to Respondent who had not yet purchased a transcript, | issued an order
Granting Conplainant's Request for Extension of Time to File Post-hearing Brief.

1. DI SCUSSI ON

Notwi t hstanding the timely inplenentation of discovery procedures, the
majority of the material facts in the instant action remained in dispute at the
start of the hearing.

At the opening of the hearing, Attorney Barr re-entered the case as Counsel
for Respondent. Respondent then offered to stipulate to liability for Count 111
of the Anended Conplaint, in which the Government alleged the failure by the
Respondent to prepare an 1-9 Form within three (3) business days for El oy
Merino-Tapia, as required by the regulations at 8 C.F.R Section 274a.2(b).

That stipulation having been nade, liability for Count 11l was found
agai nst the Respondent. Counts I, Il, and IV, of the Amended Conpl ai nt renmai ned
to be proven by the United States. The standard of proof in an OCAHO hearing is,
pursuant to 28 C.F.R Section 68.51(b), a preponderance of the evidence.!

L ns nust show, of course, by a prepondrance of the evidence that the enployer know ngly
enpl oyed an unaut horized alien.”__Mester Manufactuing Co. V. INS,
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1. Count |: Knowingly Hiring an Alien Unauthorized for Enpl oynent
a. The Charge

The el ements of the offense of knowingly hiring an unauthorized alien are
that a person or entity, after Novermber 6, 1986, hires, for enploynent in the
United States, an unauthorized alien; knowing the alien is an unauthorized alien
with respect to such enploynent. For the proof of Count |, the elenents are set
out as follows:

Person or entity: In the Notice of Intent to Fine served by the
Governnment, and in the subsequent pleadings, the Respondent was at all tines
identified as Sophie Valdez, d.b.a. La Parrilla Restaurant. The issue of whether
DeLeon al so had a partial ownership in the restaurant, was, however, presented
in this case, and appeared in Conpl ainant's Post-hearing Brief.

It is undisputed that DeLeon was the manager of the restaurant, having
express and apparent authority to act as the agent of Valdez. It is also agreed
that DeLeon and Val dez have |ived at the same address for the past seven years.
DelLeon testified at the hearing that, on the basis of those facts, he considered
himself in his owmm mnd, and within his culture, to be a partial owner of the
restaurant. DelLeon, however, denied ownership of the restaurant (Tr. 480-481).

The issue of DelLeon's ownership or partial ownership of La Parrilla
Rest aurant appears to have been made for three reasons. First, for its obvious
pur pose, to show ownership of the restaurant, the person of ““entity'' doing the
hiring. Second, for its opportunity to present the cultural perspectives of
DeLeon and the Respondent. And third, to place into question the credibility of
DeLeon as a Wtness. Each of these purposes is appropriate.

Upon cross examination, the Governnent presented evidence that, in Mrch
of 1988, when DelLeon had been stopped for a traffic offense by a Washington State
Patrol Officer, he identified hinself as the owner of the M Body Shop and La

Parrilla Restaurant. In response, DelLeon explained his prior inconsistent
statenment as having a cultural basis: ““In our culture what's her's is mine and
what's mine that's her's. And paper that's different.'' (Tr. 516).

Testinmony and pl eadi ngs did not prove by recognized | egal standards that
DeLeon could be considered an owner or partial owner of the restaurant.
Therefore, | find, for purposes of the instant action, that DeLeon's role is that
of an agent for Valdez and the nanager of La Parrilla. Accordingly, Sophie
Val dez, d/b/a La Parrilla Res-

Case No. 88-7296, slip op. at 8908 (9th Cir., filed June 23, 1989, anended August 4, 1989)
(Beezer, J.).
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taurant, remains the sole Respondent, that is, the entity or person
charged in the Conplaint with the hiring of Pedro Escobedo-Gizman.
(Escobedo) .

After Novenber 6, 1986: The second elenent was established by
Conpl ai nant's proof that the restaurant opened for business on My 6,
1987, a date occurring after Novenber 6, 1986.

Hires: The fact that Respondent hired Escobedo was convincingly
establi shed by the Governnment on a theory of inplied agency through the
actions of the head waitress, Maria Cruz. Respondent's denial of Cruz'
authority was not persuasive.

The involvenent of a third party, Rigoberto Rivas, did not neet the
burden of proof. The evidence showed a connection between R vas and
DeLeon at the M Body Shop, and between Rivas and Cruz in their personal
relationship, but no connection was established between Rivas and the
restaurant or Rivas and Valdez. (Tr. 478)

The enpl oynment of Escobedo was di scovered on June 23, 1988, when
U S. Border Patrol Agents Bryan and Putnamwent to the restaurant to see
DeLeon on a matter concerning the M Body Shop (Tr. 211). The only three
people present in the restaurant, in addition to the officers, were Cruz,
Escobedo, and El oy Merino-Tapia (Merino). Respondent adnmitted that Cruz
and Merino were enpl oyees.

According to Agent Putnamis testinony, he saw the two nmen run into
the kitchen. Wien he called to themin English, they did not respond. But
when he spoke in Spanish, the nmen cane out (Tr. 217). The Agents
guestioned the nen and |earned they were enployees of the restaurant.
Escobedo said that he was illegal and was taken into custody. It was
while he was in custody of the INS, that Escobedo stated he was hired to
work at the restaurant by a nman naned Ri go.

Escobedo expl ai ned he had a cousin who worked at a body shop and was
acquainted with Rigo Rivas. It was supposedly Rivas who told Escobedo he
could work at the restaurant and instructed Cruz to put Escobedo to work
there. (Tr. 307). According to Escobedo, Cruz told himit was okay for
himto work (Tr. 308), and Cruz was the person who paid himfor his work.
(Tr. 309).

Merino, the other male enployee of the restaurant present on that
day, was also taken into custody for a records check and rel eased after
giving the Agents a statenent. Merino had a tenporary resident alien card
(1-688A) and was legally authorized to work. In his statenent, he told
the Agents that Cruz was the person who had hired him
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DeLeon was out of the country at that tine, having been confined to
a Mexican jail frommd-May to early August, 1988. Nonethel ess, DelLeon
clainred at the hearing that he retained managerial control over the
restaurant through bi-weekly tel ephone calls nmade fromthe jail (Tr. pp
491, 497-499) and that he did not give anyone authority to hire Escobedo.

Sophi e Valdez also denies giving Cruz authority to hire anyone.
Nonet hel ess, the regulations state that an enployer is a person or
entity, including an agent or anyone acting directly or indirectly in the
i nterest thereof, who engages the services or |abor of an enployee to be
perforned in the United States for wages or other renmuneration. 8 CF. R
Section 274a.1(q).

It is evident that Cruz acted directly or indirectly in the interest
of the Respondent when she hired Escobedo. Cruz was not acting so as to
benefit herself personally nor to benefit anyone other than the
restaurant. She put Escobedo to work for the benefit of the restaurant.

Al though DelLeon may have believed he maintained sole supervisory
authority over the restaurant, credible testinony shows that the head
wai tress, Cruz, was the person physically present at the restaurant while
DeLeon was away. Valdez adnmitted at the hearing that sone person had to
control and direct the day-to-day operations of the restaurant.
Therefore, | find that Cruz had apparent or inplied authority, if not
express authority, to hire Escobedo and that her actions are attributable
to the Respondent.?

An Unaut horized Alien: The fourth elenent, the fact that Escobedo
was an unauthorized alien at the tine of his apprehension was
convincingly established by his adnission to the Border Patrol Agents,
his "““voluntary departure'' by air to Mexico in July of 1988, and his
admi ssi on under oath at the hearing.

Testinony al so showed that Escobedo returned al nost immediately to
the United States and is presently authorized to work, having an |-688A
card. Interestingly, Escobedo admitted that he committed fraud in his
subsequent | egalization application. Wile such a statenent night detract
fromhis credibility as a wi tness,

2At common |law, "~ An enployer may be held responsible for anyone acting as its agent if
enpl oyees coul d reasonably believe that the agent was speaking for the enployer.'' ldaho Falls
Consolidated Hospitals, Inc. v. NLRB, 731 F.2d 1384 (9th G r. 1984). The courts have held an
enpl oyer responsible for enployees acting on behalf of the enpl oyer even when the enpl oyer denies
that her enployee had authority to so act. E.g., NLRB v. Triunph Curing Center, 571 F.2d 462,
471 (9th G r. 1978). [Although respondents contend that [an enpl oyee] acted on her own, an
enpl oyer may still be liable in situations like this if other enpl oyees would have just cause to
bel i eve she was acting for and on behal f of the conpany.'']

606



1 OCAHO 91

do not find that he was |lying when he said he was illegal in the first
pl ace. The processing of mala fide applicants for legalization is a
separate concern for the INS and not covered by 274A of IRCA. It will not

be addressed here.

This ““tenporal'' quality to Escobedo having been an illegal alien
for purposes of this action was anticipated by I RCA |l egislation. As noted
previously, unauthorized alien is defined as neaning that the alien ""is

not at that tine either (A an alien lawfully admtted for pernmanent
residence, or (" "B) authorized to be so enployed by this Act or by the
Attorney General --(enphasis added).'' | find that Escobedo was not, in
June of 1988, authorized for work in the United States.

Knowi ng the Alien is Unauthorized: Having satisfied the first four
elemrents of the charge with an abundance of testinmony and physical

evi dence, proof of the fifth elenent, "~ “knowing the alien was not
aut hori zed for enploynent in the United States,'' is less easily arrived
at. It is clear fromthe pleadings and the testinony that Valdez failed

to grasp her responsibilities as an enployer under |RCA Val dez'
description of her role in the operation of the restaurant, particularly
during the tinme when the acknow edged nanager of the restaurant was in
jail outside of the United States, |eaves the court unsatisfied.

Val dez testified that she was deliberately not involved with the
day-to-day affairs of the restaurant. (Tr. pp. 108-109, 429, 431). She
testified that she was particularly uninvolved with the affairs of the

restaurant during the sumrer of 1988, while DelLeon was in jail in Mxico.
(Tr. pp. 455-456) The question becones, then, what standard of
““knowl edge'', in a charge of "“knowing hiring'' will be applied to an

enpl oyer who deliberately ignores the day-to-day operations of her
busi ness?

In a prior | RCA case concerning a simlarly inattentive enployer,
United States of Anerica v. Mester Mnufacturing Co.. |IRCA Case No.
87100001, June 17, 1988, (Mrse, J.), aff'd OCAHO (July 12, 1988), the
ALJ st at ed:

"“Rarely in my experience has an enpl oyer denpnstrated as did [the enployer] on the stand

such a manifest lack of interest in the personnel practices of his own domain. . . . However,
his lack of involvenent in the day-to-day managenent of the personnel resource in general and
in an enployer's duties under IRCA in particular, is nost clear; he never gave any

directions or suggestions concerning the I-9"s.""'

The Mester case involved an enpl oyer who had received sone form of
notice fromthe INS that certain of his enployees night not have been
authorized to work in the United States. The Mester Respondent asserted
that it could not be held to "~ know edge not
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inparted in conformty with established nodes by which INS, in conpliance
with its own regulation, provides "the authorized neans of service by the
Service . . . of notices, decisions and other papers . . . in
admi ni strative proceedi ngs before Service officers. v

The ALJ concluded that “"it is irrelevant by what neans respondent
obtai ned notice sufficient to formthe scienter by which it is concl uded
respondent knew, or should have known, that the status of the enpl oyees
was that [of] wunauthorized aliens.'' It was, then, the ALJ's position
that ~“knowing'', in a charge of “~“knowi ngly continuing to enploy'' under
| RCA, included " should have known.'"'?3

The conclusion, that “~“knowing'' includes " should have known'' on
a charge of ““knowingly continuing to enploy'', was also reached by
anot her Administrative Law Judge in United States v. New El Rey Sausage
Conmpany. Inc.. IRCA Case No. 88100080, July 7, 1989, nodified in part,
not affecting this decision by OCAHO August 4, 1989. Like Mester, New El
Rey Sausage involved an allegation of "~ “knowi ngly continue to enploy"'
after the INS had supplied the enployer with information which placed
upon the enployer a duty to inquire further into the enploynent
aut hori zati on of the enpl oyees.

In New El Rey Sausage, supra, the ALJ put forth his thoroughly
researched and well presented views on the neaning of ~“knowing'' in
connection with IRCA civil proceedings. In adopting the constructive
know edge standard, the ALJ stated that:

"“Most inportantly, such an approach is consistent with that already worked through by Judge
Mor se, adopted by OCAHO, and affirmed by the Ninth Circuit and | view such consistency as
providing a hel pful congealing of the energing neaning of "~“knowing'' as used in cases
al l eging violations of section 1324a(A)(2) [knowingly continuing to enploy].""'

To the extent that the allegation in the instant case involves a
““knowing hiring'', this may be viewed as a case of first inpression.
There is an alternative allegation of "~ knowi ngly continued to enpl oy’
in this count, to which the persuasive prior OCAHO decisions could well
be applied. The question presented is whether or not the sane
constructive know edge standard by which it has been concluded an | RCA
Respondent had know edge on a charge of

3

In affirmng the decision, the Ninth Crcuit concluded that the " know edge el enent was
satisfied: Mester had constructive know edge, even if no Mester enployee had actual specific
knowl edge of the enployee's unauthorized status.'' Supra, at 8909. The Court cited United States
v. Jewell, 532 F.22d 697, 702 (9th Cir.) (en banc) (in crimnal law, deliberate failure to
i nvestigate suspicious circunstances inputes know edge), cert. denied, 426 U S. 951 (1976). 1d.
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““knowingly continuing to employ'', is to be applied in the case of a "~ know ng
hiring."" | find that it is.

As Conpl ai nant's Post-hearing Brief states: ~~The term know ngly', even
when used in crimnal statutes, "is not limted to positive know edge, but

includes the state of mind of one who acts with an awareness of the high
probability of the fact in question, such as one who does not possess positive
know edge only because he consciously avoids it.' United States v. Jewell, supra
at 702.

It appears from the evidence that Valdez was acting with ~"high
probability'' of the fact that Escobedo was unauthorized. Although Val dez denies
ever having seen him Escobedo testified that he was working in the restaurant
on nore than one occasion when Val dez was present. It was allegedly due to these
encounters that he was able to identify Valdez in the hearing room (Tr. 321).
As the Jewell Court stated, where a defendant is aware of facts indicating a high
probability of illegality, but purposely fails to investigate on account of his
desire to stay ignorant, he has know edge of illegality. [d. at 700-701.
Del i berate i gnorance cannot reasonably be a defense.

It is unavailing for Valdez to assert that she did not recognize Escobedo.
She bel i evably expl ai ned the presence of non-enpl oyees in the kitchen area of the
restaurant as an aspect of her culture. However, she did not explain her failure
to differentiate between enpl oyees and nonenpl oyees for her own purposes. Illega
aliens had previously been discovered working at La Parrilla Restaurant, for
whi ch Valdez had been cited and fined by the INS (see the facts infra).
Theref ore, when she saw Escobedo in the kitchen of the restaurant, it would have
been reasonabl e for her, as the owner, to inquire whether he was an enpl oyee or
a guest. This was particularly true at a time when the restaurant manager was out
of town.

Addi tionally, as Conplainant sets out in its Post-hearing Brief, every
enpl oyer has the affirmative duty, by law, to inquire into each enployee's
enpl oynent eligibility and to conplete a Form1-9 to reflect the results of that
inquiry. Indeed, the legislation provides an affirmative defense to the charge
of ““knowing hiring'' for enployers who conmply with the eligibility requirenents.
The legislation provides that if the enpl oyer performs the enployee verification
activities by conpleting an 1-9 form a rebuttable presunption is established
that she has acted in good faith and the burden is shifted to the governnent to
prove otherw se. Respondent admits that she did not prepare an |1-9 Form for
Escobedo.

O course, even if the enpl oyer does not seek to establish an affirmative

def ense, the burden of proving a violation of the hiring prohibition always
remai ns on the governnent--by a preponder-
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ance of the evidence in the case of civil penalties and beyond a reasonabl e doubt
in the case of crimnal penalties. The nere failure to prepare an |-9 Formis not
proof of know edge.

The legislative history of | RCA establishes that the failure to conplete
an 1-9 Form in and of itself, was not intended to constitute a violation of
Section 274A(a)(1)(A) of the Act. An early Senate version of the |egislation
contai ning such a presunption for failure to conplete the forms was rejected in
the | ater House version. See, Legislative History, IRCA, S. Rep. No. 99-132, 99th
Cong., 1st Sess., at 32 (1985), and H R No. 99-682(1), 99th Cong., 2d Sess.,
at 57 (1986).

Respondent's failure to prepare an 1-9 Form when coupled with her
consci ous avoi dance of acquiring know edge as to the identification and status
of her enpl oyees, provide believable circunstantial evidence of her know edge of
an enpl oyee's unauthorized status. For the reasons stated, | find that Val dez had
constructive know edge, if not actual know edge, that Escobedo was not authorized
for work in the United States.

Al five elements of the charge having been proven by a preponderance of
evidence, liability as to Count | is found against the Respondent.

b. Proposed Penal ty

Compl ai nant has requested a civil noney penalty in the anpbunt of four
t housand dollars ($4,000.) for the alleged violation. The penalty for a first
time violation of Section 274A(a)(1)(A) or (a)(2) is not |less than two hundred
fifty ($250.) and not nmore than two thousand ($2,000.). A penalty of four
t housand dollars ($4,000.) is applicable only in cases in which the Respondent
was previously subject to an Order under Section 274A(e)(4) of the Act. See
Section 274A(4)(A)(ii). Therefore, evidence of an earlier |IRCA violation,
occurring before the hiring of Escobedo, and resulting in an Order under Section
274A(e) (4) of the Act, was appropriately presented by the governnent.

The prior violation was not alleged in the Conplaint, but was inferred by
the size of the proposed fine, as noted above. The failure to plead a prior
vi ol ati on does not appear to be a structural deficiency in the pleadings, in that
the Respondent was aware of her own earlier violation and, therefore, nor
prejudi ced by the lack of its inclusion in the Notice of Intent to Fine.

It was on Novenber 4, 1987, that the INS first arrested two illegal aliens
working at the La Parrilla Restaurant. U.S. Border Patrol Agent Edward L. Nel son
recounted the events of that day at the hearing. As in the instant case he had
gone into the restaurant
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to serve a Notice of Inspection on DeLeon. After the Agent arrested the
illegal aliens, he presented the Notice of Inspection on DeLeon. At the
time, DelLeon waived the three (3) day waiting period and Agent Nel son
conducted the inspection. No |-9 Fornms were presented to the Agent by
DeLeon.

This offense occurred during what was known as the "~ “Citation
Period'' of the newlaw. As described in United States of Anerica v. Big
Bear Market, OCAHO Case No. 88100038, March 30, 1989, (Morse, J.):

“In recognition of the significant inpact | RCA m ght be expected to have upon the national
wor k place, and the need for public education concerning its provisions, during the first
full six (6) nonths followi ng enact ment no enforcement action was permtted to take place,
8 U.S.C Section 1324a(i)(1). During the subsequent twelve (12) nonths, June 1, 1987 through
May 31, 1988, no enforcement action was permitted to occur for a first violation. Instead,
as to any particular enployer, it was required during the year ending May 31, 1988, that
there first be a "citation' to the effect that the Attorney General (or his del egate) "has
reason to believe that the person or entity nmay have violated . . .' the enployer sanctions
provisions. 8 U.S.C. Section 1324a(i)(2)."'"'

Consequent with statute, Agent Nelson returned to the restaurant on
Novenber 5, 1987, and served DeLeon with a Citation for the restaurant.

On January 7, 1988, U. S. Border Patrol Agents again visited the
Restaurant and arrested one of the wunauthorized aliens for whom the
earlier Ctation had been served. During the visit, Agent Randall Hammer
served DeLeon with a Notice of |nspection. DelLeon again waived the three
day notice period and this tinme presented eight (8) 1-9 Forms to the
Agent. As a result of violations discovered during the January 7, 1988,
i nspection, a Notice of Intent to Fine was served on DelLeon, as agent for
Respondent, on February 20, 1988.

The Notice charged Respondent with one count of knowingly hiring an
illegal alien and seven counts of record keeping violations and assessed
a penalty in the anount of nine hundred fifty dollars ($950.). Respondent
did not request a hearing. Thereafter, on April 5, 1988, the INS served
a Final Oder upon DeLeon for the violations charged. It appears,
although it is not set out precisely, that the April 5, 1988 Order is the
prior order wunder Section 274A(a)(4) inferred by the penalty four
t housand dollars ($4,000.) assessed in the instant action

Subsequent testinony regarding Respondent's failure to pay the
penalty ordered by INS is nore appropriately considered as one of the
factors which are to be given due consideration by the Adm nistrative Law
Judge pursuant to Section 274A(e)(5) of the Act. It is noted that the
U S District Court of the Eastern District of Wash-
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i ngton entered a Judgment by Default against Respondent on May 17, 1989, the
first day of the Adm nistrative Hearing.

C. Def enses

Respondent focused her defense to Count | in her Amended Answer on the |ack
of authority of Rigoberto Rivas to hire anyone on behalf of the restaurant. At
t he hearing, Respondent also denied Cruz' authority to act.

As stated previously, the acts of the waitress, Maria Cruz, but not the
acts of Rigoberto Rivas, in putting Escobedo to work at the restaurant, are
i mputed to the enpl oyer.

2. Count 11: Failure to Prepart 1-9 Forns

Respondent was charged with failure to prepare Enployment Verification
forms on four named individuals: Cruz, Cryblskey, Escobedo, and Sal as-Rocio
(Salas). She was alternatively charged with failure to retain and/or make the
forms available for inspection on two dates, August 10, 1988, and Cctober 7
1988. Respondent has persuasively defended the August 10, 1988, allegations on
a theory of lack of proper notice (see facts infra at Count 1V). The facts of the
Cctober 7, 1988, inspection and the proof of the allegations are set out bel ow

On Septenber 27, 1988, a U S. Border Patrol Agent encountered DelLeon in the
Franklin County Jail. The Agent explained that although the attenpted August
i nspection had failed, the INS still wanted to do an inspection of the pertinent
records of the restaurant. DelLeon referred the Agent to Val dez. Val dez identified
Renee Crybl skey as the bookkeeper for the restaurant and provided the Agent with
a tel ephone number.

An inspection was scheduled by the INS with Crybl skey for October 7, 1988,
15 2: 00 p.m Agent Nelson's testinmony shows there was effort by the INS to make

this inspection a “~“dual'' inspection for both the La Parrilla Restaurant and the
M Body Shop, having case nunbers for both businesses on the Notice of I|nspection
(TR 139). | note for the record that we are concerned here only with the charges

agai nst the restaurant.

A confirmation letter on the inspection was also mailed to Val dez at her
home by Agent Nel son, and Val dez does not deny having received notice of the
i nspection. On COctober 7, 1988, the U. S. Border Patrol Agents were net at the
restaurant by Crybl skey. Respondent was charged with failure to present an -9
Form for four named individuals as a result of that inspection

The el ements of a paperwork violations are that a person or other entity,

after Novenber 6, 1986, hires for enploynment in the United States, an individual
wi t hout conplying with the Enpl oy-
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ment Verification Requirenments of Section 274A(b) of the Immigration and
Nationality Act. The first and second elenents of the charge were
sufficiently proven on facts previously recited. Elenents three and four
are discussed in relation to each of the enpl oyees nanes in Count I1.

(1) Marie Cruz

At the hearing, Conplainant nmoved to disnmiss the allegations against
Respondent for failing to prepare a Form1-9 with respect to Cruz (TR
38). It was discovered by Conplainant that Cruz used the nane of Maria
Gal ez De Rosas and that, as such, she was already the subject of a prior
Notice of Intent to Fine. See, Conplainant's Post-Hearing Brief. P. 47.
The charge is accordingly dism ssed.

(2) Renee Crybl skey

Respondent's liability concerning Crybl skey depended upon whet her
Crybl skey was, in fact, an enployee of La Parrilla Restaurant at the tine
of the COctober 7, 1988 inspection. At the hearing Cryblskey clained to
have been an independent contractor on Cctober 7, 1988, and to have
becone an enployee of La Parrilla Restaurant in md-Cctober. She
expl ained that she appeared on the fourth quarterly federal tax reports
for La Parrilla as an enployee as the result of her md-Cctober hiring
by DelLeon, and as evidenced by a change from doi ng her bookkeepi ng work
at hone to doing her work at the restaurant.

Nonethel ess, it is not clear to ne that Crybl skey has actually been
an enployee of the restaurant at any tine. The statutory |anguage al one
goes a long way to resolve the issue. At 8 CF.R 274a.1(f), the term
enpl oyee is defined as "~ an individual who provides services or |abor for
an enpl oyer for wages or other renuneration but does not nean i ndependent
contractors as defined in paragraph (j) of this section. v

Paragraph (j) states that "~ “the termindependent contractor includes
i ndividuals or entities who carry on independent business, contract to
do a piece of work according to their own neans and nethods, and are
subject to control only as to results.

Significantly, 8 CF. R 274a.1(j) continues, "~ Wether an individual
or entity is an independent contractor, regardl ess of what the individua
or entity calls itself, wll be determned on a case-hy-case basis.
Factors to be considered in that determ nation include, but are not
limted to, whether the individual entity: Supplies the tools or
mat eri als; nmakes services available to the general public, works for a
nunber of clients at the sanme tine; directs the order or se-
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qguence in which the work is to be done and determ nes the hours during which the
work is to be done. . . .''

Applying the statutory test, testinony shows Crybl skey was gi ven records
whi ch made no "~ sense whatsoever'' and was told to reconstruct the records (Tr.
472). The means and net hods she applied had to be her own because none were in
exi stence at the time. It was her job was to create the bookkeepi ng system The
result was to be a set of books which would provide the necessary records for
payrol |, monthly receipts, taxes and other purposes. Cyblskey, then, was subject
to control only as to results.

Crybl skey supplies her own addi ng nachi ne and buys her own pencils and
paper (Tr. 474), applies her own met hods of bookkeeping, and she can sell her
bookkeepi ng services to other enployers. This is evidenced by her sinultaneous
““enmploynment'' at La Parrilla Restaurant and the M Body Shop, as well as the
mention of her work for Doug's Towi ng and ot her busi nesses.

In addition to the statutory definitions, the traditional commopn-I|aw test
for distinguishing between enpl oyees and i ndependent contractors is the " right
to control'' reserved by the person for whomthe work is to be done, " “not only
as to the result acconplished by the work, but also as to the details and nmeans
by which that result is acconplished.'' N.L.R B. v. Phoenix Life |Insurance Co.,
167 F.2d 983,986 (7 Gr. 1948), cert. denied, 335 U S. 845 (1948), as quoted in
Smith v. Dutra Trucking Co., (DC CAL 1976), 13 Enploynent Practices Decisions

(CCH), para. 11, 460.

The Dutra case involved differentiating "~ enployee'' from " "independent
contractor'' for purposes of Title WVII. In Dutra an independent truck
owner -operator contracting as a subhauler with a trucking conpany was found not
to be an enpl oyee of the trucking conpany for purposes of Title VII coverage. The
Court found that, Dutra exercised miniml control over the subhaulers w th whom

it contacted, "~ "The nmere fact that plaintiff received an hourly rate, was
directed to the jobsite, and was requested to arrive and depart at specified
times did not transformher into an enployee.'' |d at 6587.

Conpl ai nant points out that the absence of the need to control is not to
be confused with the absence of the right to control.* It is difficult to
concei ve of either DelLeon or Valdez controlling Cryblskey's work. Valdez has
deni ed any active part in the control of the business at all. DeLeon admits that
there was not record keeping

4The right to control as incident of enploynent requires only such supervision as the
nature of the work requires. McGuire v. United States, 349 F.2d 644, 646 (9th Cr. 1965).
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systemuntil Cryblskey's work was contracted, and that he used her services at
the M Body Shop as well, where the ampunt of paperwork was much less (Tr. 472-
474) .

Addi tionally, Respondent has cited financial problens with the Departnent
of Labor and Industries, the Department of Revenue, and the Departnment of
Enpl oynent Security (Tr. 436), all attributed to the Iack of proper records and
filings (Tr. 471), as a factor in her ability to pay penalties in the instant
action. In view of these past bookkeeping problens, it appears nmost unlikely that
Val dez or DelLeon could have directed Crybl skey in her work.

Having applied the facts to the statutory test and to the comon-I|aw
standard, Crybl skey was an independent contractor with respect to Respondent and
was not required to produce a Form1-9 for herself at the tinme of the Cctober 7,
1988, inspection. The nere fact that she called herself an enployee, or that she
received an hourly rate for her work, or that she was directed to work at the
restaurant, did not transformher into an enpl oyee. A though | need not go beyond
that date, it is ny opinion, based on conpetent evidence and testinony, that her
status renmmined that of an independent contractor thereafter

Accordingly, |I find that the third element of the offense, the hiring of
Crybl skey, was not proven, and, therefore, Respondent did not violate Section
274A(a) (1) (B) with regard to Renee Crybl skey.

(3) Pedr o Escobedo- Guzman

The third and fourth el ements, that Respondent did hire Escobedo and that
Respondent did not prepare a 1-9 Formfor himare established by the liability
found for the hiring of an unauthorized alien in Count |. Evidence shows that
Respondent has never produced an -9 Form for Escobedo. Also, Escobedo told
Border Patrol Agents when he was arrested on June 23, 1988, that his enpl oyer had
never prepared an |1-9 Form for him and Respondent conceded that she had not
prepared an |1-9 Form on Escobedo in her answer to Conplainant's Request for
Admi ssi ons.

Accordingly, | find that Conplai nant has proven the el ements of the charge
in Count |l for Escobedo and, therefore, Respondent did violate Section
274A(a) (1) (B) of the Act with regard to Pedro Escobedo- Guzman.

(4) Jesse Sal as-Rocio

The third element in this charge is the hiring of Salas by Respondent. It
appears that the reason Conplainant alleged a failure to produce a FormI1-9 in
Count |l for Salas was that Border Patrol Agents understood Crybl skey to have
said that Sal as was the assistant manager of the restaurant.
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Crybl skey deni ed under oath at hearing that she said Salas was an
enpl oyee (Tr. 542). She expl ai ned that she nanmed himas sonmeone to go to
in DeLeon's absence (Tr. 542). DelLeon al so described himas a friend to
be called when he [DeLeon] <could not be reached (Tr. 475-476).
Respondent, too, denies that she ever had an assistant manager (Tr. 429)
or that she ever paid Salas for any service or advice (Tr. 431).

There is no claimthat anyone ever knew Salas to be working at, or
on behalf of, the restaurant, nor has anyone identified any regular
duti es he would have had as the assi stant nanager. Moreover, there is no
indication fromthe evidence that such a small a business as La Parrilla
Rest aurant woul d need to have an assi stant manager.

Conpl ai nant's brief proposed that Respondent's failure to call Sal as
as a witness necessarily would lead to an adverse inference against
Respondent . ®

However, since Crybl skey was called to give testinony regardi ng her
all eged statenent to the Agent, and because she denied that she said
Salas was an enployee, | do not view the failure to call Salas as
creating any adverse inference.

Accordingly, the contested statenent by Cryblskey was the only
evidence offered to show Salas as an enployee and there was no other
evidence offered in corroboration of the statenent. Therefore, | find
that the third elenent of the charge is not proven by a preponderance of
t he evidence, and that Respondent has not violated Section 274A(a) (1) (B)
of the Act in respect to the fourth named individual in Count Il of the
Conpl ai nt, Jesse Sal as- Roci o.

3. Count IIl: Untinely Preparation of -9 Form

Liability as to Count 1Il was adnmtted by Respondent at the
begi nning of the hearing. Merino's 1-9 Form was dated COctober 4, 1988.
The evidence showed that Merino was working at the restaurant on June 23,
1988, when the Border Patrol Agents arrested Escobedo. Respondent has
stipul ated, as described previously, that she failed to conplete a Form
-9 for Merino within three (3) business days of hire.

Accordingly, I find that Respondent has violated Section
274A(a) (1) (B) of the Act in that she did hire Merino for Enploynent in
the United States after Novenber 6, 1986, and that she failed to tinely
verify his enploynent eligibility by conpleting an

5NLRB v. Cornell of California, Inc., 577 F.2d 513, 517 (9th Cir. 1978) [party's failure
to call witness upon whomit relies |leads to an adverse inference against the party.]
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-9 Form for him within three business days as required by Section
274A(b) of the Act, 8 U S.C. 1324a(b) and 8 C.F. R Section 274a.2(b).

4. Count IV: Failure to Make 1-9 Forns Avail able for | nspection

Count 1V Charges Respondent with failure to retain and/or nmake two
-9 Forns available for inspection on August 10, 1988. The individuals
naned in the Court are Ofelia Sara Alvarez (Alvarez) and M guel Enrique
Vel asquez (Vel asquez). Respondent's receipt of notice of the August 10,
1988, was at issue. The INS nailed a Notice of Inspection to La Parrilla
Restaurant on August 2, 1988, indicating that the date and tine of the
i nspection were to be August 10, 1988, at 10:00 a.m The INS received a
return receipt for the letter signed by Eloy Merino. Having received no
word to the contrary from Respondent, the U 'S. Border Patrol Agents
attenpted to carry out the inspection on August 10. Wen the Agents
arrived at the restaurant, the restaurant was cl osed.

The regulations at 8 CF. R Section 274a.2(b)(2)(ii) state in
pertinent part that:
"“Any person or entity required to retain Forns |1-9 in accordance with this section shall be

provided with at |east three days notice prior to an inspection of the Forns by an authorized
Service office."’

Thus it is clear that |IRCA regulations do require some sort of
noti ce. Conpl ai nant argued that such notice may be acconplished by mail,
and all eged that Respondent had notice of the inspection because of the
return receipt for the Notice of Inspection signed by Merino (Tr. 123).

The appropriateness of notice by mail is not questioned here. Rather
we are concerned with this particular instance of notice by mail in an
| RCA action. In the instance case, the person who signed for the letter
was a kitchen worker who was illerate in English. Additionally,
Respondent has testified that the enployees of the restaurant had been
expressly instructed not to sign for registered mail, stating that only
she and DelLeon had such authority.

Evi dence shows that DelLeon was released froma jail in Mexico on
August 5, 1988. Respondent flew to Mexico on August 4, 1988, to neet him
upon his release. They drove back from Mexi co together and did not return
to the State of Washington until after August 10, 1988 (Tr. 427, 428).
This tinme period coincides precisely with the service of the Notice of
I nspection by mail and its receipt at the restaurant.

Val dez and DelLeon testified that they have lived together for the
past seven years. W know that DelLeon was in jail in Mexico from nid- My,
1988 until August 5, 1988. It is not difficult to believe, therefore,
that Val dez was out of town on August 10, 1988, for the
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purpose of neeting DeLeon, and not to evade an inspection of -9 Forns
by the Governnent.

Respondent testified that she telephoned the restaurant the day
before she | eft Washington and that no one nentioned a registered letter
or Notice of Inspection to her (Tr. 429). She also testified that the
restaurant was open when she left for Mexico, but that it was cl osed when
she returned after August 10, 1988 (Tr. 428). She stated that the
restaurant was not closed for any purpose of evasion of the inspection.

Therefore, | am not persuaded that Respondent should be liable for
a failure to present 1-9 Forns for inspection on August 10, 1988. It is
uncertai n whet her she had notice of the inspection which she was entitled
to by the regulations, and there is credible evidence that she and the
restaurant manager were out of town for reasons unrelated to any letter
fromthe governnent.

Additionally, the Governnent adnmits that in its inspection of -9
Formse on OCctober 7, 1988, the Respondent provided an 1-9 Form for
Al varez, prepared on February 20, 1988, showi ng her to be authorized for
enpl oynment by INS No. A90338878, and an 1-9 Form for Velazquez dated
April 11, 1988, by himand April 12, 1988, by the restaurant, show ng he
was authorized by INS for enploynent under No. A90642431

Accordingly, the forth elenent of the charge in Count IV of the
Amended Conplaint, Respondent's failure to conply with the Enploynent
Verification Requirenents of Section 274A(b) of the Act, has not been
proven by a preponderance of the evidence. | find that the inspection of
-9 Forns did not take place on August 10, 1988, because the Respondent
did not have the three days notice as required by the regulations at 8
C.F.R Section 274a.2(b)(2)(ii). Therefore, Respondent is not liable for
failure to retain or nake a Form1-9 available for inspection on Oelia
Sara Alvarez or Mguel Enrique Vel azquez on August 10, 1988.

Neit her am | persuaded that the Governnent acted in bad faith on
this charge, as urged by Respondent in her Answer to Amended Conplaint.
The evidence does not show that the Government necessarily knew, or
shoul d have known, all of the facts surrounding the August inspection
prior to the filing of its Amended Conpl aint on March 15, 1989.

| V. ClVIL MONEY PENALTI ES
1. The Knowi ng Hiring Violation

As appears from the foregoing discussion, it is ny judgnent that
Respondent has violated Section 274A(a)(1)(A) of the Act, in that she
hired for enploynentin the United States after Novenber 6,
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1986, an alien knowing the alien was unauthorized for enploynent in the
United States, as alleged in Count | of the Conpl aint.

Having found the violation, | nust assess a civil noney penalty
pursuant to Section 274A(e)(4)(A) of the Act, which requires the person
or entity to cease and desist from such violations and to pay a civil
penalty in an anmount of:

"7 (1) not less than $250 and not nore than $2,000 for each unauthorized alien with respect
to whom a violation of either such subsection occurred

(ii) not less than $2,000 and not nore than $5,000 for each such alien in the case of a
person or entity previously subject to one order under this subparagraph, or.

The | egislation goes on to permt penalties up to $10,000 for each
alien in the case of a person previously subject to nore than one Order.
Respondent has previously been the subject of one such Oder and
Conpl ai nant seeks a penalty in the amunt of four thousand dollars
($4,000.). Unlike the regulations regarding paperwork violations, the
| egi slation does not require that the Administrative Law Judge give due
consideration to enployer-related factors such as size of the business,
good faith of the enployer, seriousness of the offense, or status of the
al i en, when assessing a penalty for a knowing hiring violation

Nonet hel ess, the ALJ is not entirely wi thout discretion. As the ALJ

stated in United States v. Mester Mnufacturing, supra, ~  Cenerally,
al t hough not inevitably, the anount of the penalty asserted by INS in the
NIlF may be considered as a ceiling.'" | am in agreement with this

preni se. Conpl ainant has supplied us with a conplete and hel pful record
containing exhibits and testinony related to the previous Oder which
nmerit discussion before proceeding with the assessnent.

Fromthe record we know that Juan Ji nez-CGonzal es (Jinez), previously
enpl oyed as a cook at the restaurant, was one of two unauthorized aliens
naned in the Novenber 5, 1987 Citation issued to La Parrilla Restaurant
by the INS, and Jinez was the only unauthorized alien naned in the
February 20, 1988 Notice of Intent to Fine.

The testinony of U S. Border Patrol Agent Hamer shows that Jinez
had been given a Form1-94 referral to a legalization office because he
qualified for work authorization under the new |law. DelLeon acconpani ed
Jinez to the legalization office in an effort to get the papers in order
and experienced a problem caused by the | egalization office's refusal to
accept Ji nez' paperwork in | onghand. Theref ore, the attenpted
| egal i zation process was not conpleted before the Agents returned on
January 7, 1988, and found Jinez
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still working at La Parrilla. Apparently, Jinez was the restaurant's only cook

There is no doubt DeLeon was told Jinez was not authorized to work unti
t he paperwork was conpl eted correctly. Respondent's continued enpl oynent of Jinez
appropriately resulted in the allegations made against the restaurant in the
February 1988 NIF and the Final Order in April 1988. The INS acknow edged the
attenpted cooperati on of Respondent by assessing a mnimmfine for offense.

This evidence convinces me that Respondent did not ignore the earlier
Citation, and that she did try to do sonething, albeit inadequate, about the
unaut hori zed status of one of her enployees. Additionally, | am cognizant of
Respondent's financial situation. The record shows that the restaurant is closed
and that Respondent is currently cooperating with state and federal officials to
pay past due taxes. It is clear that Respondent's ability to pay additional
penalties is limted.

| am m ndful of Respondent's financial situation. Because the penalty in
the instant case is for a second offense, and the predicate first offense was not
without nitigating circunstances, it is appropriate that | consider these facts
in determning the amount of the penalty. Additionally, since the penalty amounts
are increnentally increased by the statute for the second offense, any anount
within the statutory linmt necessarily takes into consideration the fact that it
is a second offense.

In view of the statutory schene, and recognizing | have facts before ne
whi ch were unknown to the Governnent when the penalty was assessed, it is
appropriate at this time that | remt the proposed penalty. Considering the

amount requested by the INS to be a ceiling, | hereby reduce the proposed penalty
on Count | from four thousand dollars (%$4,000.) to three thousand dollars
($3,000.).

2. The Paperwork Viol ations

Havi ng determ ned that Respondent violated Section 274A(a) (1) (B) of the Act
in that she did hire for enploynent in the United States, after Novenber 6, 1986,
Pedro Escobedo and Eloy Merino, wthout conplying with the requirements of
Section 274A(b), | must assess a civil nmoney penalty for those violations.

In contrast to the knowing hiring violation, the statute sets out the
factors which the ALJ nmust consider in assessing the civil noney penalty for
paperwork viol ations. Section 274A(e)(5) reads:

(5) Order for Civil Mney Penalty for Paperwork Violations. Wth respect to a violation of
subsection (a)(1)(B), the order under this subsection shall require the person or entity to
pay a civil penalty in an anpunt of not |ess than $100 and not nore than $1,000 for each
i ndividual with respect to whom such violation oc-
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curred. In determning the anbunt of the penalty, due consideration shall be given to the size of
the business of the enployer being charged, the good faith of the enployer, the seriousness of the
vi ol ation, whether or not the individual was an unauthorized alien, and the history of previous
viol ations.

Prior to discussing the mtigating factors, it should be noted that these
factors are considered here only as they apply to the instant Respondent and nust
be applied on a case by case basis due to the variety of enployers subject to
| RCA | egi sl ati on.

The first factor to be considered here is the size of the business. In this
i nstance of a sole proprietor restaurant, the plain neaning of the statutory
| anguage woul d | ead me to consider the nunber of enpl oyees, the physical size of
t he business, and the past and present profitability of the business activity.

La Parrilla was a small business, often having only a waitress, a cook, and
a di shwasher as its crew The restaurant itself was small and, according to

testinmony, had a record of limted profitability in the sunmer nonths and
possible financial |oses over the winter. The restaurant is, as previously
mentioned, now closed. Therefore, | find the factor of size weighs heavily in

Respondent' s favor

The second factor is the good faith of the enployer. Wile recent attenpts
of Respondent Valdez and manager DelLeon to organize the paperwork for the
restaurant are commendable, the actions are, nonetheless, sonewhat tardy.
Respondent has experienced problens with several governmental agencies, in
addition to the present problemwith the INS, due to her past |ack of contro
over the day to day operations of the business. It is difficult to attribute a
strong showi ng of good faith to the past actions of the Respondent and/or her
agents in regard to the conpletion of 1-9 Forms for the restaurant.

Third, | nust consider the seriousness of the violation. In Count |1,
Respondent was charged with the total failure to prepare an 1-9 Form for
Escobedo, and in Count Il1l, the failure to prepare an I-9 Formfor Merino in a

tinely manner. It is also appropriate here to consider the enpl oyees for whom1-9
Forms were conpleted correctly and the circunstances under which they were
properly conpl eted by Respondent. |t appears fromthe record that Respondent was
successful in preparing I-9 Fornms for sone of her enployees.

Fourth, | nust consider whether the individuals were unauthorized aliens,
and fifth, Respondent's history of previous violations. The facts surrounding
these last two factors, and nmy findings concerning them were set out at length
in the discussion of the charges. One of the two individuals was unauthorized.
Respondent di d have one previous violation during the citation period for which
no penalty could issue, and a second violation during the ci-
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tation period for which a penalty was assessed and reduced to a judgnment
by the U S District Court for the Eastern District of the State of
Washi ngt on.

In consideration of the above factors, | find that Respondent is
required to pay a civil noney penalty in the anmpunt of seven hundred
dollars ($700.) for the charge in Count 1l for Escobedo, and the
Respondent is required to pay a civil noney penalty in the anbunt of six
hundred dollars ($600.) for the charge in Count 11l for Merino.

V. ULTI MATE FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

I have considered the pleadings, nenoranda, testinony, evidence,
argunments and briefs submitted by the parties. Accordingly, and in
addition to the findings and concl usions previously nentioned, | nake the
followi ng findings of fact and concl usi ons of |aw

1. As previously found and discussed, | determine, upon the
preponderance of the evidence, that Respondent Sophie Val dez, d/b/a La
Parrilla Restaurant, violated Section 274A(a)(1)(A) of the Inmigration
and Nationality Act, 8 U S. C. Section 1324a(a)(1)(A), by enploying in
June of 1988 (a date after Novenber 6, 1986), Pedro Escobed-Guznan, an
alien at that tine unauthorized for work in the United States, know ng
the alien was unauthorized for enploynent.

2. That the good faith affirmati ve defense is unavailing to a charge
of violating Section 274A(a)(1)(A) where, as here, the Respondent has
failed to establish conpliance with the requirenments of the Enpl oynent
Eligibility Verification system established pursuant to Section
274A(a) (1) (B) and 274A(b) of the Act.

3. That, if Respondent should reopen La Parrilla Restaurant in the
future, Respondent is Odered, pursuant to Section 274A(e)(4)(A), to
cease and desist fromviolations of Section 274A(a)(1)(B).

4. That, if the Respondent should reopen La Parrilla Restaurant in
the future, Respondent is Ordered, pursuant to Section 274A(e)(4)(B), to
conmply with the requirenments of Section 274A(b) wth respect to
individuals hired for a period of three years.

5. As previously found and discussed, | determne, upon a
preponderance of the evidence, that respondent violated Section
274A(a) (1) (B) of the Act by enploying Pedro Escobedo-Gizman, after
Novenber 6, 1986, without conplying with the requirenents of Section
274A(a) (1) (B) and 274A(b) of the Act.

6. That, liability for Count IIl having been adnitted by the
Respondent, Respondent has viol ated Section 274A(a) (1) (B) of the Act
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by enpl oying El oy Merino, after Novenber 6, 1986, without conplying with
the requirenents of Section 274A(a)(1)(B) and 274A(b) of the Act.

7. That, as previously discussed, it is just and reasonable to
requi re Respondent to pay a civil nopney penalty in the anount of three

t housand dollars ($3,000.) for Count |, in the anmobunt of seven hundred
dollars ($700.) for Count 11, and in the anount of six hundred dollars
($600.) for Count Ill, for a total civil noney penalty of four thousand

three hundred dollars ($4, 300.)
8. That Count IV is disnmissed on the nerits for failure of proof.
9. That all notions not previously rul ed upon are hereby deni ed.

10. That, pursuant to 28 CF.R 68.52, this decision and order shall
becone the final decision and order of the Attorney General unless within
thirty (30) days fromthis date the Chief Administrative Hearing O ficer
shall have nodified or vacated it.

IT IS SO ORDERED: This 27th day of Septenber, 1989, at San D ego,
California.

E. MLTON FROSBURG

Adm ni strative Law Judge

Executive O fice for Imrigration Review
O fice of the Adnministrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101
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