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Presentation by an asylum applicant of an identification docunment
that is found to be counterfeit by foresic experts not only
di scredits the applicant’s claim as to the critical elements of
identity and nationality, but, in the absence of an explanation or
rebuttal, also indicates an overall lack of credibility regarding
the entire claim

Ronal d S. Sal onon, Esquire, New York, NY, for respondent

Before: Board En Banc: VACCA, HElILVMAN, HURWTZ, FILPPU, COLE, and
MATHON, Board Menbers. Concurring Opinion: VILLAGELIU,
Board Menber. Concurring and Di ssenting Opi nion: HOLMES,
Board Menber, joined by DUNNE, Vice Chairman. Dissenting
pi ni on: ROSENBERG, Board Menber, joined by SCHM DT,
Chai rman, and GUENDELSBERCER, Board Menber.

HURW TZ, Board Menber:

I n a deci sion dated August 5, 1996, the I mm grati on Judge found t he
respondent deportabl e under section 241(a)(1)(B) of the Inmgration
and Nationality Act, 8 U S C 8§ 1251(a)(1)(B) (1994), denied his
applications for asylum and w thholding of deportation under
sections 208 and 243(h), 8 U S.C. 8§ 1158 and 1253(h) (1994), and
granted himvoluntary departure. The respondent has appeal ed from
the denial of asylum and w thhol ding of deportation. The appeal
wi Il be dism ssed.

. BACKGROUND
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The respondent clains to be a male native and citizen of
Mauri t ani a. In support of this claim he proffered documents
purporting to be an identity card and a birth extract from the
Republic of Muritania. Regarding the respondent’s docunents, the
Immigration and Naturalization Service submitted into evidence a
report from its Forensics Document Laboratory stating that the
respondent’s identity card is a “known counterfeit” and the birth
certificate is “probably counterfeit.” The respondent’s attorney
characterized the report as “conclusory” and questioned its
efficacy, absent an opportunity for the parties to exam ne the
docunents that the respondent had originally submitted to the
Servi ce. The Service responded that such docunents had been
returned to the respondent. Notations on the report indicate that
the docunents were returned to respondent’s counsel by Federal
Express on Decenber 7, 1995. It appears from the record that
respondent’s counsel was unaware of the whereabouts of the
docunents. The record does not contain testinmony regarding these
two docunents.

In his August 14, 1995, Application for Asylumand for Wthhol di ng
of Deportation (Forml-589), the respondent stated that, during the
course of an alleged detention, he was “subjected to beatings,
torture and forced labor.” His testinony at the deportation hearing
made no reference to torture. Additionally, in contrast to the Form
| -589, the respondent expressly testified during both direct and
cross-exam nations that he was beaten on only one occasion.
However, the respondent did state at the hearing that soldiers
arrested him along with “a |l ot of young people from[his] village,”
and conpelled himto performhard | abor.

The respondent represented that after 4 years, the soldiers
rel eased himfromdetention and ordered himto | eave Mauritania. He
stated that he went to a refugee canp in Senegal. According to the
respondent, he was provided with an identification docunent at the
canp. However, he stated that he | ost such card.

The respondent was the only witness at the hearing. The docunents
of record include an alleged identification card and a translation
thereof, a copy of the respondent’s alleged birth extract and a
translation thereof, a report fromthe Service's Forensic Docunent
Laboratory, copies of the respondent’s Forns 1-589, a nunber of
treatises regarding country conditions in Muwuritania, and the
Departnment of State’s country conditions profile, see Bureau of
Denocracy, Human Rights, and Labor, U S. Dep’'t of State, Mauritania-
Profile of Asylum dains & Country Conditions (July 1995)

[hereinafter Profile].
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[1. ANALYSIS
A.  Asylum and Wthhol di ng of Deportation Law Ceneral ly

In adjudicating asylum applications, we take into account our
affirmati ve “obligations under international lawto extend refuge to
those who qualify for such relief.” Matter of S MJ-, Interim
Deci sion 3303, at 3 (BIA 1997) (citing United Nations Convention
Relating to the Status of Refugees, July 28, 1951, 189 UNT.S.
150). Nevert hel ess, such obligations do not excuse a respondent
seeking asylum in the United States from neeting his burden *of
establishing that he or she meets the ‘refugee’ definition of
section 101(a)(42)(A) of the Act.” Matter of S-P-, InterimDecision
3287, at 5 (BIA 1997). In order to denonstrate eligibility for
asyl um under section 208 of the Act, a respondent nust neet this
burden by denonstrating that he has suffered past persecution or he
has a well-founded fear of future persecution. See INS wv.
Cardoza- Fonseca, 480 U.S. 421 (1987); Matter of Chen, 20 |1 & Dec. 16
(Bl A 1989).

It is well established that we attach significant weight to the
credibility of an asylum applicant. A respondent’s consistent and
detailed testinony can be sufficient to nmeet the burden of
est abl i shing persecution. Matter of S-MJ-, supra; Matter of
Kasi nga, Interim Decision 3278 (BIA 1996); Matter of B-, Interim
Deci si on 3251 (Bl A 1995); Matter of Mogharrabi, 19 | &N Dec. 439 (Bl A
1987) . However, given the allocation of the burden of proof, a
respondent rmust provide evidence supportive of his claim when
avail abl e, or explain its unavailability. Matter of SMJ-, supra;
Matter of Dass, 20 | &N Dec. 120 (BI A 1989).

B. Respondent’s Credibility
1. The Alleged ldentity Card and Birth Certificate

At the threshold, we consider the respondent’s credibility in the
context of his request for asylum Underlying the entire record is
t he respondent’ s fundanental claimthat he is a citizen and nati onal
of Mauritania and seeks refuge therefrom A concomitant to such
claimis the burden of establishing identity, nationality, and
citizenship. To informour deliberations regarding the respondent’s
credibility vis-a-vis his fundanmental claim we juxtapose his
testinmony or |lack thereof and the docunmentary evidence or |ack
t her eof . Matter of S-MJ-, supra; Matter of Dass, supra. e
address the identification docunents proffered by the respondent in
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the context of the hearing and the Service's adverse forensics
report regardi ng such docunents.

First, however, we define the scope of our inquiry. W distinguish
between the use of a fraudul ent document: (1) in this context,
i.e., the presentation of a fraudul ent docunment in I nmgration Court
for the purpose of applying for asylumand (2) in other inmgration-
rel ated contexts, i.e., the presentation of a fraudul ent docunent
for the purpose of escaping i medi ate danger froman alien’s country
of origin or resettlenent, or for the purpose of gaining entry into
the United States. See, e.qg., Matter of Pula, 19 I &N Dec. 467, 474
(Bl A 1987) (“The use of fraudul ent docunents to escape the country
of persecutionitself is not a significant adverse factor . . . .7");
see also, e.qg., Matter of Y-G, 20 I&N Dec. 794, 796 (BIA 1994)
(stating that “fraud or willful msrepresentation of a material fact
in the procurement or attenpted procurenment of a visa, or other
docunent ati on, nust be nmade to an authorized official of the United
States Government in order for excludability wunder section

212(a)(6) (O (i) of the Act to be found”). It is not our intent
herein to nodify or even address the devel oped jurisprudence
regarding the latter situations. Rather, we determine only the

appropriate weight to assign to a fraudul ent docunent entered into
evi dence during the course of an asylum hearing, occurring in the
United States, distant both in place and time from the alleged
per secuti on.

In her decision, the Imm gration Judge states that the respondent’s
subm ssion into evidence of at |east one counterfeit docunent
general ly discredits his testinony regarding asylumeligibility and
specifically discredits his claimof identity. W agree. W focus
on the significance of the “counterfeit” identity card and “probably
counterfeit” birth certificate in the context of the respondent’s
claimas to particular vulnerability to persecution in a particular
country. We draw adverse inferences fromthe respondent’s apparent
attenpt to establish identity and nationality via fl awed and mi ssi ng
docunents. W also draw adverse inferences fromthe respondent’s
failure to refute or explain the negative conclusions of the
forensics report.

2. Circuit Court Law

W find instructive a decision of the United States Court of
Appeals for the Ninth Grcuit which upheld the Board s adverse
credibility finding in an asylum case. Ceballos-Castillo v. INS
904 F.2d 519, 520 (9th Cr. 1990). The court found that the alien
| acked credibility because, inter alia, he had made inconsistent
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statements on his Form 1-589 and at the hearing regarding the

identity of his alleged persecutors. The court held that such
m sstat enents i nvol ved “the heart of the asylumclaini and therefore
supported an adverse credibility finding. 1d. at 520; accord Leon-

Barrios v. INS, 116 F.3d 391, 393-94 (9th G r. 1997) (upholding the
Board's adverse credibility finding where identified discrepancies
“are not mnor” but instead “relate to the basis for [the] alleged
fear of persecution”). In so finding the Nnth GCrcuit
di stingui shed material msstatenents from®“incidental” ones, such as
those at issue in Turcios v. INS, 821 F.2d 1396 (9th Gir. 1987).
Ceballos-Castillo v. INS, supra, at 520.

W concl ude that the mi srepresentation at issue in the case at bar
i s anal ogous to the material inconsistency in Ceballos-Castillo. W
find that the respondent’s fraud pertains to a central elenment of
his asylumclaim i.e., his identity, perhaps the nost critical of
el ements, and thereby significantly undermnes the credibility of
his request for asylum

W also find guidance in a case from the Second Circuit, the
jurisdiction in which this case arises. United States v. Strother
49 F.3d 869 (2d Cir. 1995). In Strother, the court addressed a
simlar evidentiary issue in a crimnal case involving all eged bank
fraud. The court approved the follow ng federal district court jury
i nstruction which the appel | ant - def endant had chal | enged on appeal

Wien the defendant voluntarily and intentionally offers an
explanation . . . intending to show his innocence .
[that] is |ater shown to be fal se, you nay consi der mhether
that evidence points to a consciousness of qguilt.
Odinarily, it is reasonable to infer that an innocent
person does not wusually find it necessary to invent or
fabricate an explanation or statenent tending to establish
his or her innocence.

On the other hand, there may be reasons, fully consistent
with innocence, that will cause a person to give a false
statenment show ng their innocence.

Id. at 877 (bold in original).

Simlarly, in the context of an asylum adjudication, there may be
instances in which a respondent voluntarily and intentionally
submts a docunment into evidence, intending to establish his
eligibility for asylum that is |later shown to be counterfeit. The
adj udi cator may consider whether that docunment points to a
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respondent’s lack of credibility regarding the asylum claim
Odinarily, it is reasonable to infer that a respondent with a
legitimate claim does not usually find it necessary to invent or
fabricate docunments in order to establish asylumeligibility. On
the other hand, there may be reasons, fully consistent with the
claim of asylum that wll cause a person to possess false
docunments, such as the creation and use of a false docunent to
escape persecution by facilitating travel.

W find that this respondent’s presentation of at |east one
counterfeit document, and probably two, submtted to prove a centra
el ement of the claimin an asylum adj udi cation, indicates his |ack
of credibility. W also find that the presentation of such
guesti onabl e docunents, in the absence of an expl anation regardi ng
such presentation, creates serious doubts regardi ng the respondent’s
overall credibility. See also United States v. WIllians, 986 F.2d
86, 89 (4th Gr.) (“[The defendant’s] possession and use of false
identification to cash stolen checks certainly are probative of his
truthful ness and credibility as a witness . . . .”), cert. denied
509 U. S. 911 (1993).

The presentation of fraudul ent docunments is a critical factor in
our analysis of the respondent’s claim Such fraud tarnishes the
respondent’s veracity and dimnishes the reliability of his other
evi dence. CQur conclusion that the respondent fails to denponstrate
that he is credible and fails to nmeet his burden of proof is in
great mneasure based on his fundanentally flawed evidence, i.e., a
known counterfeit identity document and anot her probably counterfeit
docunent .

3. The Forensics Report

In reference to the prelimnary dispute at the hearing regarding
the forensics report of record, we reject the unsubstantiated
argunent of the respondent’s counsel regarding the unreliability of
such report. The record contains no testinonial or docunentary
evi dence about the report. W also disniss counsel’s argunent that
his client is, in effect, prejudiced by the unavailability of the
perti nent docunents, in light of the fact that such docunents were
shown to be in his control at the time of hearing.?

! W also note that the Departnment of State indicates that there is
a probl emof reliance on fraudul ent docunents by applicants, who are
actual ly national s of Senegal, applying for asylumfrom Mauritania.

(continued...)
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1(...continued)
Profile, supra, at 6.
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4. Oher Considerations and Concl usi on

In our credibility deliberations, we are not Ilinmted to
consi deration of the respondent’s identity and birth docunents and
the forensics report. W also take into account the inconsistencies
between the respondent’s second Form 1-589 and his testinony
regarding his alleged torture and beatings. Additionally, in
accord with our own jurisprudence, we give deference to the
| mmigration Judge’ s adverse credibility finding. See, e.qg., Matter
of Burbano, 20 I&N Dec. 872, 874 (BIA 1994) (“[We recognize that
the immgration judge who presides over a case has certain
observati onal advantages due to his or her presence at the exclusion
or deportation hearing. . . . [Tlhe Board ordinarily gives
significant weight to the determ nations of the inmgration judge
regarding the credibility of witnesses at the hearing.”); see also
Matter of Kulle, 19 I&N Dec. 318 (BIA 1985), aff’'d, 825 F.2d 1188
(7th CGr. 1987), cert. denied, 484 U S. 1041 (1988).

We have considered: (1) the respondent’s tainted documents and
their centrality to his application for asylum (2) the
i nconsi stencies between the respondent’s Form [-589 and his
testinmony; and (3) the Immigration Judge’'s adverse credibility
finding. W conclude that the respondent is not credible. W find
t hat the respondent conprom sed the integrity of his entire clai mby
submtting at |east one fraudul ent docunent vis-a-vis a gernane
aspect of such claim and by failing to explain his fraud. See
generally Matter of S MJ-, supra, at 4 (finding that a respondent
must explain a failure to provide certain evidence); Matter of Dass,
supra. Moreover, we find that the remaining inconsistent record
presented by the respondent is insufficient to overconme the pal
cast on the respondent’s credibility by virtue of his subm ssion of
the counterfeit docunent.

Regarding the respondent’s alleged Mauritanian nationality and
citizenship, we note that the respondent prem ses his appeal, in
part, on statenents in the I nmgration Judge' s deci si on which appear
to acknow edge such nationality and citizenship. W disagree with
such statements of the Inmmigration Judge. In any event, the
essential element of a deportability finding is alienage and not a
particul ar nationality or citizenship. Inlight of the respondent’s
presentation of at | east one counterfeit docunent of identification
and our conclusion that the respondent is not credible, we find that
he has not denonstrated Mauritanian citizenship or nationality, and
we reject the respondent’s reliance on the Inmgration Judge’s
nonprej udicial statenent to the contrary.
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C. Asylum and Wthhol ding of Deportation Law Applied

W have herein nade an adverse credibility findi ng based, in great
measure, on the tainted and inconsistent record presented by the

respondent. We conclude that he has not nmet his burden of proof
because he failed to establish his identity, his nationality, his
citizenship, and the other particulars of his claim In |ight of

our credibility finding and our concl usion regarding the burden of
proof, we find that the respondent failed to establish that he has
suf fered past persecution or reasonably fears future persecution in
Mauritania. Inasnuch as the respondent has failed to satisfy the
| ower burden of proof required for asylum it follows that he has
also failed to satisfy the clear probability standard of eligibility
required for wi thhol ding of deportation. See Matter of Mogharrabi,
supra. The evidence does not establish that it is nore likely than
not that the respondent woul d be subject to persecution as specified
in section 243(h) of the Act. See INS v. Stevic, 467 U. S. 407
(1984). Accordingly, the appeal will be dism ssed.

ORDER:  The appeal is dism ssed.

FURTHER ORDER:  Pursuant to the Inmm gration Judge’s order and in
accordance with our decision in Matter of Chouliaris, 16 |&N Dec.
168 (BIA 1977), the respondent is pernmitted to depart from the
United States voluntarily within 30 days fromthe date of this order
or any extension beyond that time as nmay be granted by the district
director; and in the event of failure so to depart, the respondent
shal | be deported pursuant to the mandates of section 243(a) of the
Act, 8 U.S.C. § 1253(a) (1994).

CONCURRI NG OPI NI ON: Qustavo D. Villageliu, Board Member

| respectfully concur.

VWile | agree with the entirety of the majority’s opinion, I wite
separately to briefly address issues raised by the dissenting
opinions in this case.

The di ssenting opinion disagrees with our giving deference to the
I mmigration Judge’s adverse credibility finding in this case. This
finding was partially based on the respondent’s submi ssion of a
Mauritanian identity card as proof of his persecution claimas a
Ful ani tribe activist, arrested and abused by Mauritani an sol di ers.
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The identity card was determ ned to be fraudul ent by the Forensics
Docunent Laboratory of the Inmgration and Naturalization Service,
which also reported that the respondent’s Mauritanian birth
certificate was probably counterfeit. The concurring and di ssenting
opi nion, instead, disagrees with the dissent’s casual disnissal of
the significance of submitting such counterfeit docunmentation as
proof w thout adequate explanation. However, it asserts that a
remand to the Inmigration Judge in order to allow such an
expl anati on woul d be nore appropriate than dism ssing the appeal in
view of other perceived shortcomngs in the Imrgration Judge’s
adverse credibility determn nation.

The respondent’s identity and nationality are crucial to his
persecution claim He testified that he was a nmenber of the Ful ani
mnority tribe who was accepted at a Senegal refugee canp for
Mauritanian refugees after allegedly being released from a
Mauritanian detention facility and expelled from Muritania.t?
Wt hout adequate proof of his nationality and tribe nenbership his
claim would fail. The nmmjority opinion also lists several
i nconsi stenci es between the respondent’s Application for Asyl um and
for Wthhol ding of Deportation (FormI1-589) and his testinony, and
draws adverse inferences fromthe respondent’s failure to refute or
even address the conclusions of the forensic report. Therefore, it
affirms the Immigration Judge' s finding that the respondent failed
to neet his burden of proof.

The respondent’s Noti ce of Appeal (FormEQO R-26) nmerely states that
the I mm gration Judge had desi gnated Mauritania as the respondent’s
native country for purposes of deportation; clainms that the
respondent had submitted sufficient evidence and di savowed one of

1 According to the Comm ttees on Foreign Rel ations and I nternational
Rel ati ons, 105th Cong., 1st Sess., Country Reports on Human Rights
Practices for 1996 173 (Joint Comm Print 1997), approxi mately hal f
of the Mauritanian refugees in Senegal have returned to Mauritania
with the assistance of the Mauritani an Red Crescent Associ ation and
the United Nations H gh Conm ssion for Refugees (“UNHCR'). In
addi ti on, Senegal al so provided refuge to many Liberians and ot her
groups of refugees. The Septenber 14, 1995, advisory opinion from
the Departnment of State Bureau of Human Rights and Hunmanitarian
Affairs (“BHRHA’) specifically advises that ethnicity persecution
clains from Afro- Mauritani ans should be cautiously treated because
they belong to the same ethnic group as the Senegal ese thensel ves,
and thus, the asylumapplicant may actual |y be a Senegal ese cl ai m ng
to be a Mauritanian refugee.
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the applications for asylum which the Immgration Judge found
inconsistent with his testinmony; and gives one exanmple of an
all egedly incorrectly cited discrepancy by the Inmgration Judge.
It does not address the determi nation that his evidence was found to
be counterfeit. It further states that a brief in support of the
Noti ce of Appeal would be tinely submitted, but no such brief was
presented on appeal. Consequently, since the failure to submt such
a brief without an explanation renders the respondent’s appeal
subject to summary dismssal pursuant to 8 CF.R 8§ 3.1(d)(1-a)(E
(1997), another question before us is the level of appellate
scrutiny we should accord to this appeal.

The di ssent admits that an I mmgration Judge's credibility finding
shoul d be given deference if supported by the record, but clains
that a de novo review is the appropriate standard we shoul d enpl oy
for our appellate reviewin this case. However, the authority cited
by the dissent for such a de novo review specifically related to the
review of discretionary determ nations. WMatter of Burbano, 20 |&N
Dec. 872, 873 (BIA 1994). While we recognized in that case our
power to review de novo credibility determnations where
appropriate, we did not suggest that we should indiscrimnately
second guess every adverse credibility finding. 1d. at 874; cf.
Henry G Watkins, Credibility Findings in Deportation Proceedings
“Bear(ing) Wtness Unto the Truth,” 2 Geo. Inmmgr. L.J. 231, 259
(1987-1988). W have consistently stated that an Inmgration
Judge’ s credi bility findings shoul d be gi ven consi derabl e def erence.
Matter of Kulle, 19 |&N Dec. 318 (BIA 1985), aff’'d, 825 F.2d 1188
(7th Gr. 1987), cert. denied, 484 U S. 1041 (1988); Matter of
Boromand, 17 1&N Dec. 450 (BI A 1980); Matter of Teng, 15 I&N Dec.
516 (BI A 1975); Matter of S-, 8 I&N Dec. 574 (BIA 1960); Matter of
T-, 7 1&N Dec. 417 (BIA 1957). 1In asserting our del egated plenary
power to review credibility findings de novo, we have specifically
stated that it has never been the usual practice of this Board to
try immgration cases de novo. Matter of B-, 7 & Dec. 1, 31 (BIA
1955; A. G 1956).

As we stated in Matter of Dass, 20 I &N Dec. 120 (BI A 1989), where
there are significant, neaningful evidentiary gaps, asylum
applications ordinarily will be denied for failure of proof. Accord
Matter of SMJ-, InterimDecision 3303 (BI A 1997), and cases cited
therein. W only decline to adopt an Inmm gration Judge' s adverse
credibility finding where the alien's testinmony regarding his
persecution claimis plausible, detailed, internally consistent with
the asylum application, and unenbellished during the applicant’s
repeated rel ati ng of events in probing cross-exam nation. Matter of
B-, Interim Decision 3251 (BIA 1995). Here, the respondent’s
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testimony was inconsistent with his first application for asylum
and the docunments he submitted to prove a crucial aspect of his
persecution claim were found to be counterfeit in an unrefuted
det erm nati on.

The respondent’s mi ni mal contentions on appeal provide no basis to
reverse the Inmgration Judge's adverse credibility finding, which
has anple support in the record. Although I concur in dismssing
the appeal on the merits, | would have dismssed the appeal
summarily under 8 CF.R § 3.1(d)(1-a)(E). | also see no reason to
remand the case to all owthe respondent anot her opportunity to prove
his case where he has submtted fraudul ent evidence and failed to
nmeet the appellate briefing schedule. The regulation at 8 CF. R §
3.1(d)(2) provides authority for this Board to remand a case, where
appropriate, for further action. Such a remand for further
proceedi ngs woul d not be appropriate in this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: David B. Hol nes, Board Menber,
joined by Mary Maguire Dunne, Vice Chairman

| agree in part with the mgjority and in part with the dissent.
However, | would remand this case for further proceedings and
consi deration, rather than dismss or sustain the respondent’s
appeal on the present record. And, given the present state of the
record, | would not have published the decision in this case as a
pr ecedent .

The dissent is correct that the fact that the respondent submtted
a fraudulent identity card into evidence was not the centra
consideration in the Inmmgration Judge's overall assessment of the
respondent’s credibility and in her denial of his applications for
asyl um and w t hhol di ng of deportation. After noting what she found
to be inconsistencies between the respondent’s testinmony and his
witten subm ssions, the Inmigration Judge went on to state that
“even if | had found [the] respondent to be credible, nonetheless,
I would also have to consider the fact that he has presented, in
support of his application, an identity document . . . which the
forensics lab has indicated is a known counterfeit. This also would
tend to discredit the testinony of this respondent and di scredit his
actual [clained] identity.” The Inmmgration Judge further opined
that, even if the respondent “had been totally credible, persuasive,
and convincing,” his testinony was too “skeletal in nature, in
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particul ar, regarding the period of detention that he purportedly
endured in Mauritania” to nmeet his burden of proof.

However, except for the issues raised by the presentation of the

fraudul ent identity document, | agree with the dissent that the
differences, to the extent that they existed at all, between the
respondent’s testinony and the application for asylum he submtted
before the Inmmgration Judge were mnor.? Moreover, if the

respondent’s testinmony was accepted as “totally credible,” |
certainly would find adequate evidence to establish his eligibility
for asylum particularly considering his testinony in conjunction
wi th the uncontested evidence of country conditions in Mauritania.

| disagree with the dissent, however, insofar as it seenmingly
attaches little, if any, consequence to the respondent’s unexpl ai ned
subm ssion into evidence of a fraudulent identity docunment in
conjunction with his application for asylum The di ssent notes that
there “are many reasons why a Mauritanian with a valid asylumclaim
may be in possession of documents which prove not to be valid,” but
it steps past the fact that neither before the I mmgration Judge nor
on appeal was any expl anation offered by this represented respondent
for his subm ssion of a fraudulent docunment into evidence. The
dissent notes that it “mght” prefer an explanation from the
respondent; but, in a sonewhat interesting twist, it accuses the
majority of engaging in “little mnore than conjecture and
specul ation” before itself speculating as to why the docunents in
guestion nmay have been presented. The dissent al so suggests that
the represented respondent was not provided an opportunity to
explain hinself. But, he had the entirety of the hearing to do so.
The only issue respondent’s counsel raised inthis regard related to
the “fact” that he did not have access to the docunments in question

2 At the initial nmaster cal endar hearing, the respondent, through
counsel, stated that he wished to file a new asyl um application and
“disavow . . . the old one.” The respondent subsequently testified
t hat he had asked sonebody el se to prepare his initial application
that he had not read everything that was witten in the application
and that that was why he had asked his attorney to prepare a new
one. No further questions were posed regarding his testinmony in
this regard. | also note that during the cross-exam nation of the
respondent, the Inmgration and Naturalization Service attorney
intimated that the respondent’s earlier statement before an asyl um
of ficer may have differed fromhis testinmony before the I nmgration
Judge, but no evidence in this regard was ever offered by the
Gover nnent .
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After it was pointed out to respondent’s counsel that the documents
had been returned to him no other issue was raised either bel ow or
on appeal regarding the docunment analyst’s report, nor was any
expl anation offered either before the I mm grati on Judge or on appea
for the submission of this fraudul ent docunment into evidence. I
note that it was not incunbent on the Service to produce the senior
forensi c docunment anal yst in the absence of any neani ngful chall enge
to her witten report.

| agree with the mpjority that when a respondent submts a
fraudul ent document into evidence in support of an application, it
is asignificant matter that -- unless adequately explained -- will
likely raise serious concerns regarding the respondent’s overall
veracity and the trustworthi ness of other evidence presented. There
may be a satisfactory explanation why such evidence has been
presented in a given case, but if such an explanation is not

provided -- or, as in this case, no explanation whatsoever is
offered -- the respondent’s overall truthful ness may reasonably be
brought into doubt. In this latter circunstance, where the success

or failure of an application for relief is essentially dependent on
the respondent’s testinony alone, or on such testinony and
docunentary evidence of unproven reliability, these doubts in a
gi ven case may be fatal to a respondent’s ability to neet his or her
burden of proof. It should not need to be said that the subm ssion
i nto evidence of docunents that prove to be fraudulent is a serious
matter that demands expl anati on.

Inthis case, both the mgjority and the di ssent focus on the i ssues
rai sed by the subm ssion of the fraudul ent identity document by the
respondent to a far greater extent than did the Inmgration Judge.
In light of this, as well as ny inability to agree with the other
consi derations relied upon by the I mmgration Judge in denying the
respondent’s applications for asylum and withholding, and
considering that the Inmgration Judge did not address the issue of
identity in the context of the finding of deportability and the
designation of the country of deportation, | would remand this case
for further proceedings at which these issues could be further
addressed and further evidence presented.

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber, joined by
Paul W Schmidt, Chairman, and John W Quendel sberger, Board Menber

| respectfully dissent.
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The issue is whether the respondent has established, by credible
evi dence, plausible in light of country conditions, that he has
experi enced past persecution or has a well-founded fear of
persecution and, therefore, is eligible for asylumunder section 208
of the Immigration and Nationality Act, 8 U.S.C. 8§ 1158 (1994). INS
v. Cardoza-Fonseca, 480 U S. 421 (1987); Matter of Mgharrabi, 19
| &N Dec. 439 (Bl A 1987).

As | discuss below, | believe that the respondent’'s testinony neets
t he standards enunci ated i n our precedent deci sions, which recogni ze
that a respondent’'s credible testinmony often is the only available
and nost inportant evidence, and may be dispositive of his claim
See Matter of Mbgharrabi, supra. First, | reject the majority’s
conclusion that, in this case, a forensics report finding an
identity docunent submitted by the respondent to be fraudulent is
fatal to his claim of persecution, where the record contains no
testimony about the forensics report and no indication how the
underlying identity card that is the subject of the report
contradicts the respondent’s clainmed identity or irreparably taints
the remainder of the evidence submitted in support of his claim
Second, | disagree with the majority's conclusion that the
I mmigration Judge's adverse credibility finding in this case is
entitled to deference, as | find it to |l ack support in the record.

To the contrary, the totality of the evidence, considered on the
record as a whole, establishes that the respondent is a native and
citizen of Mauritania who has suffered past persecution in
Mauritania on account of his race, social group, and political
opi nion. Consequently, | conclude that, based on the totality of
the evidence in the record, he has satisfied his burden of proof.
See Matter of Kasinga, Interim Decision 3278 (Bl A 1996); Matter of
Bur bano, 20 1&N Dec. 872 (BIA 1994); see also Matter of S-MJ-,
Interim Decision 3303 (BIA 1997); Matter of Dass, 20 I&N Dec. 120
(Bl A 1989).

. REVIEWOF DECI SI ONS DENYlI NG ASYLUM

The Board i s charged wi th exercising “such discretion and aut hority
conferred upon the Attorney General by law as appropriate and
necessary for the disposition of the case.” 8 CF.R § 3.1(d)
(1997); see also Matter of Burbano, supra, at 873 (holding that the
Board relies upon its own independent judgnment in deciding the
ultimate disposition of a case). 1In cases involving applications
for asylum we recognize that although the burden of proof is on the
respondent, the respondent is not expected to prove nore than that,
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based on the evidence presented, he has a well-founded fear of
persecution on account of a protected ground. See section
101(a)(43) of the Act, 8 US.C. § 1101(a)(43) (1994); see also
Matter of S-MJ-, supra (holding that we do not place unreasonable
demands on an asyl umapplicant to provi de evi dence corroborating his

clainy.

VWen the evidence of record, taken as a whole, supports an
inference that the respondent has a well-founded fear of
persecution, it is appropriate to consider whether asylum shoul d be
granted the respondent as a matter of discretion. As we have
acknow edged, in circunstances giving rise to clains of persecution,
docunentation is hard to come by, making the respondent’s testinony
often the only source of both subjective and objective evidence in
support of his claim Id.; see also Universal Canera Corp. V.
N.L.RB., 340 U S. 474, 491 (1951) (holding that the “substanti al
evi dence” standard has been understood to nean that the
adj udi cator’s conclusions are expected to take into account, and
reflect in his or her decision, consideration not only of those
facts in the record that support the conclusion, but also of
evidence in the record that detracts fromit). It is critical,
therefore, that we consider the entire record in review ng an appeal
and det erm ni ng whet her an asyl um appli cant has established a well -
founded fear of persecution.

1. EVIDENCE OF RECORD

Inthis case, the record includes the follow ng: the Oder To Show
Cause (“0SC') alleging that the respondent is an alien and a
nati onal of Mauritania and charging himw th being deportable; the
respondent's initial and subsequent Applications for Asylumand for
W t hhol di ng of Deportation (Fornms |1-589); a 1995 Departnent of State
country conditions profile, Bureau of Denocracy, Human Ri ghts, and
Labor, U S. Dep’'t of State, Mauritania-Profile of Asylumdains &
Country Conditions (July 1995) [hereinafter Profile]; the transcript
of hearing containing the respondent’'s testinobny; the decision of
the Imm gration Judge finding the respondent deportable as alleged
and charged, denying asyl umand ordering hi mdeported to Mauritania,
from which the respondent has appeal ed; and a nunber of treatises
regardi ng country conditions in Mauritania during the relevant tine
period. See, e.qd., Janet Fleischman, Mauritania, Ethnic d eansing,
Africa Report 45 (Jan. -Feb. 1994); Amesty International, Mauritania
(1993).
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A. Evidence of Mauritanian Nationality and Persecution
as a Ful ani (Bl ack Mauritanian)

The I nmgration Judge's decision establishes that the respondent
admtted the allegations of alienage and nationality contained in
the OSC. In her witten application, she indicated that Mauritania
is controlled by "white" noors of Arabic descent, and that since
1989, thousands of the "black" Hal Fular (Hal pulaar) segment of the
popul ati on, of which the respondent is a nenber, have been arrested,
tortured, killed and expelled fromtheir country. She i ndi cates
that "in 1989, he was detained and held for several years in a
prison canp, subjected to beatings, torture and forced |abor."?

In addition, the respondent indicates that he and his famly are
menbers of the Fulani tribe and that at the tinme of the persecution
they suffered, they were known as or perceived to be supporters of
the African Liberation Forces of Muritania (“FLAM), an
organi zation notable for its outspoken protestations against the
abuses of the Mauritanian Governnent. He indicated that his famly
was expelled fromtheir home, that their land, inherited fromhis
grandparents and great-grandparents was seized, and that they were
deported to Senegal. He also states that his father, while
resisting arrest under these circunstances, was beaten and kill ed.

As the I mm gration Judge's deci sion acknowl edges, in corroboration
of his witten Form1-589 application, corrected and clarified by
the second Form 1-589 application, the respondent testified in
detail regarding his Muritanian identity and Ful ani menbership,
i ndicating that he had been a herder, that he had sold cows and
gi ven nmoney to the FLAMat his father's behest. The respondent al so
described the circunstances of his arrest and detention.
Specifically, the respondent testified that governnment soldiers
descended on his village and assaulted his father with the back of
arifle. The respondent el aborated that his father resisted efforts
to arrest those believed to be nenbers of the FLAMin an effort to
protect female famly nenbers from possible rape by nmlitary
of ficers and was beaten. The respondent expl ained that his father
eventually died in a refugee canp outside of Mauritania. The
respondent hi nmsel f was apprehended and pl aced on a truck which took
himto a mlitary canp within the country where he was inprisoned.

' 1 note that it is the Inmgration Judge, as well as the
respondent, who characterized the respondent’s detention as torture.
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The respondent stated that inmmediately following his arrest,
prisoners were segregated by gender and transported by truck to a
prison, which the respondent identified by nane. The respondent
recal l ed that prison neals consisted exclusively of rice and that
one neal was served each day. The respondent also recounted that
during his 4-year detention, he was interrogated concerning the
FLAM beaten severely on one occasi on, and conpelled to performhard
| abor, whi ch i ncluded breaki ng rocks and manuf acturing charcoal. He

was able to describe the latter process in detail. He testified to
bei ng taken eventually to a riverbank and forced to swmthe river
to Senegal, where he arrived at a refugee canp in "Thilogne.” In

addition, the respondent related, with specificity, the particulars
regarding his reunion with his nother and siblings at this refugee
canp, including his learning at that time that his father had died
as a result of the earlier beating.

The respondent’s testinmony is supported by the report of the

Departnment of State’'s Profile. That report finds that the
conmi ssion of human rights abuses by the National Guard and police
in Muuritania have been reported. The report also states that
“[t]he Governnment continue[s] to restrict political activity” and
that “[p]rison conditions are harsh and unhealthy.” 1d. at 3. The

harsh prison conditions are also noted in the Amesty Internationa
Report. Mauritania, supra. The Africa Report al so corroborates the
respondent’s recitation, both substantively and tenporally.
Fl ei schman, supra. Mreover, as explained bel ow, the respondent’s
testinmony was essentially consistent with his witten applications.

B. Evidence of Presentation of a Fraudul ent Mauritani an
Identity Card

The record contains a docunment purporting to be a Mauritanian
identity card. There is a forensics report, however, indicating
that the respondent’s identity card is a “known counterfeit” and the
birth certificate is “probably counterfeit.”

1. PROPER EXERCI SE OF ADM NI STRATI VE REVI EW

The Immgration Judge concluded that the respondent | acked
credibility and discredited the respondent’'s claimon the basis of
i nconsi stenci es she clainmed to have found between the respondent's
application(s) and his testinony. Al t hough the Board generally
gi ves deference to an Inmigration Judge's credibility finding, see
Matter of Burbano, 20 | & Dec. 872, 874 (Bl A 1994); Matter of Kulle,
19 I &N Dec. 318 (BIA 1985), aff’'d, 825 F.2d 1188 (7th G r. 1987),
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cert. denied, 484 U S. 1042 (1988), such deference is not absol ute,
and it does not nean that we surrender our authority to review the
record. Mathie v. Fries, 121 F.3d 808, 811 (2d Gir. 1997) (citing
United States v. Rios, 856 F.2d 493, 495 (2d Gr. 1988) (recognizing
that a “trial court’s credibility determ nations are not conpletely
i mune from appeal ”)); Mtter of B-, 7 I& Dec. 1, 32 (BIA 1955

A. G 1956); see also Anderson v. Bessener, 470 U S. 564 (1985)
(enphasi zing that a reviewi ng body is not conpelled to defer to a
trial judge's determ nation just because it has been denomi nated a
credibility finding); Cuyler v. Sullivan, 446 U S. 335, 342 (1980)
(describing a m xed determ nation warranti ng de novo revi ew as one
that requires the application of |legal principles to the historica

facts of the case).

An Immigration Judge’'s credibility findings are entitled to
deference only where they are supported by *“specific, cogent
reasons.” See, e.g., Hartooni v. INS, 21 F.3d 336, 342 (9th Cir.
1994); see also Gsorio v. INS, 99 F.3d 928, 931 (9th Cr. 1996);
Aguilera-Cota v. United States INS, 914 F.2d 1375, 1381 (9th Gir.
1990) (citing Turcios v. INS, 821 F.2d 1396, 1399 (9th Cir. 1987)).
As explained by the Court in Aguilera-Cota v. United States INS

supra:

The fact that an IJ considers a petitioner not to be
credible constitutes the beginning not the end of our
inquiry. As we have stated, “Wen the Imrgration Judge
provides specific reasons for questioning a wtness’s
credibility, this court may evaluate those reasons to
det er mi ne whet her they are valid grounds upon which to base
a finding that the applicant is not credible.” Vilorio
Lopez v. INS, 852 F.2d 1137, 1142 (9th Gr. 1988).

Id. at 1381 (enphasis added).

The decision of the Inmgration Judge notes, alnmpbst as an
afterthought, that her finding that the respondent | acked
credibility on account of having nade inconsistent statenments was
supported by a forensics report indicating that the respondent
submtted a fraudul ent Mauritanian identity card. By contrast, the
maj ority does not endorse the decision of the Inmgration Judge as
it stands, but relies principally on the forensics report, rather
than the actual findings of inconsistencies in the record nmade by
the Inmgration Judge, as a basis to uphold the denial of asylum
VWi | e such de novo reviewis not inappropriate, and the weight to be
gi ven the evidence presented is a matter properly treated as a m xed
qgquestion of law and fact, | dissent fromthe particul ar inferences
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drawn by the majority, as | find them to be unsupported by the
record.

1. The Proper Basis for Evaluating Docunentary Evidence

The only evidence in the record that arguably detracts fromthe
respondent's claimis the Mauritanian identification card and birth
certificate presented by the respondent, which were called into
gquestion by a forensics report. Suppl enenting her credibility
finding, the Immgration Judge stated in her decision, "[The
counterfeit docunent] would tend to discredit the testinony of this
respondent and discredit his actual clainmed identity .

The identity card itself is, of course, a docunent. The forensics
report opining that it is not valid but fraudulent, also is a
docunent. | note that the Immgration and Naturalization Service's
forensics expert did not testify at the hearing, nor was the
respondent examn ned about the identification card in light of the
forensics report that was provided. Under these circunstances,
reject the mgjority’ s conclusion that a forensics report finding a
docunent submitted by the respondent to be fraudulent is fatal to
his cl ai mof persecution

The determ nation of the weight to be given the docunent, and its
bearing on the evidence in the record as a whole, is one that can be
made by a review ng authority as readily and accurately as it can be
by the trier of fact. Matter of B-, supra;, din Guy Wellborn I11,
Deneanor, 76 Cornell L. Rev. 1075, 1095 (July 1991). Although the
majority has made such a determ nation based on the docunent, the
inference drawn from their determnation |acks support in the
record.

As it stands, the record contains no proven i nconsi stency as to the

respondent’s identity as a Mauritanian national. The forensics
report establishing the identity card to be fraudulent is no nore
than a determination that the docunent is a fraudul ent one. Its

probative value as to the veracity of the respondent's claimto be
a Mauritani an national or the particulars of persecution recited in
his claim has not been denonstrated. VWile we mght prefer an
expl anation from the respondent concerning his use of a false
document or find additional wverification of his Mauritanian
identity reassuring, evidence that the identity document is
fraudul ent does not contradict or discredit the entire remai nder of
the respondent’s claimas to his nationality and tribal background,
or his persecution in Muritania.
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As we stated in Matter of S-MJ-, InterimDecision 3003 (Bl A 1997),
it isthe Imrgration Judge's role to “*[e]lnsure that the applicant
presents his case as fully as possible and with all available
evidence.’” 1d. at 10 (quoting Ofice of the H gh Comm ssioner on
Ref ugees Handbook on Procedures and Criteria for Determ ni ng Refugee
Status Under the 1951 Convention and the 1967 Protocol Relating to
the Status of Refugees para. 205(b)(i), at 49 (Geneva, 1992)
(“Handbook”)). The Handbook provides, further, that it is up to the
asylum adjudicator (in this instance, the Inmigration Judge) to
attenpt to “resolve any contradictions . . . and to find an
expl anation for any msrepresentation or conceal nent of material
facts.” Handbook, supra, para. 199, at 47.

The concerns expressed by the concurring and dissenting Board
Menbers concerning the degree of disconfort we in the dissent have
expressed about being able to pin down the respondent’s identity
t hrough docunentati on, focus not so nuch on the respondent’s actua
identity, but on why we are not troubled that he could not provide
a better explanation for failing to document his existence. The
answer is sinple; we recognize that an asylum seeker is limted in
t he docunent ati on he can provi de and we al so recogni ze t he burden of
proof that the lawrequires. W also recognize that his ability to
provi de identification or an expl anati on for provi di ng
identification that may be determ ned to be prepared on unoffici al
paper or by persons lacking the authority to prepare it, can be
significantly attenuated from his claim to have experienced
persecution. Before an applicant’s claimitself is discredited, at
the very | east, he shoul d be asked to expl ai n such di screpancies; in
the end, the claimnust be judged by considering the totality of the
evi dence on the record as a whol e.

A finding that the subm ssion of the card indicates or supports an
inference that the respondent is not Mauritanian or otherw se
di scredits his contentions is little nmore than specul ation and
conjecture by the Immigration Judge and the mgjority. It is equally
possi bl e to conclude that the respondent obtained the docunment for
an unrel ated reason or that he submtted the docunment for reasons
corroborative of past persecution and his fear of persecution if
deported to Mauritania. See Turcios v. INS, supra, at 1399-1400.
The majority's reliance on an inference to the contrary is not
supported by legal authority or reason

The majority cites United States v. Strother, 49 F.3d 869 (2d Cr.
1995), for the proposition that a fal sehood suggests that a case
| acks nmerit. However, the totality of circunstances approach, which
is the one we routinely invoke in asylum determ nations, 1is
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expressly required by Strother.? There, the Second Circuit
enphasi zed that the fact finder nmust consider such statenents "’'in
the Iight of all the other evidence in the case in determ ning guilt
or innocence.’" Id. at 877 (quoting lower «court’s jury
instructions). The court recognized that "there may be reasons,
fully consistent with i nnocence, that will cause a person to give a
fal se statenent showing . . . innocence.” 1d.

In the instant case, the issue of the respondent’s nationality and
the nerits of his claim nust also be determined in light of the
totality of the evidence of record. There are many reasons why a
Mauritanian with a valid asylum claim my be in possession of
docunents which prove not to be valid. The record bel ow does not
establ i sh the background as to how or when the respondent obt ai ned
t he di sputed docunents. As the Second Circuit enphasized in United
States v. Strother, supra, prior inconsistent statenents may not be
used to inpeach credibility unless “the witness is afforded an
opportunity to deny or explain the same.” |1d. at 874.

2. The Proper Allocation of Deference to Findings Regarding
Testinoni al Evidence

The principle of deference to factual findings is distinct fromthe
standard of review It rests on the assunption that a trier of fact
who is physically present when testinony is taken and is able to
observe the wi tness contenporaneously with hearing himtestify may
be in a better position to determne the force of such testinony
when its characterization relies in part on the w tness' demeanor

Al though the Immigration Judge has the benefit of being able to
observe witnesses as they testify, her credibility determ nation is
not entitled to autonati c deference. See generally Wellborn, supra,
at 1095 (“[T]he trial judge s access to denmeanor evi dence shoul d not
by itself justify deference.”).

As the majority recognizes inplicitly, Matter of Burbano, supra,
does not define the standard of review we apply as being a
deferential one. Id. at 873-74. It does, however, address the
deference we ordinarily extend to specific factual findings nade
below. 1d. Acredibility finding typically is, at least in part,
one such factual finding.

2 The Handbook also requires consideration of a range of
circunmstances and a cumulative assessment of the evidence.
Handbook, supra, paras. 195-205, at 47-49.
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The Immgration Judge based her adverse credibility finding
primarily on her determination that certain material statenments in
t he respondent’'s Form1-589 and his testinmony were inconsistent. At
his hearing, the respondent explained that he was originally
unrepresented and that, upon engaging counsel, he requested the

subm ssion of a second Form 1-589 to supersede his first
application. He made t he request because he had not been confi dent
of the propriety of the initial form and because his illiteracy

precluded himfromverifying its accuracy. These are reasonabl e and
pl ausi bl e expl anations for submtting a second format variance with
the first one. Moreover, neither of the two principal exanples
cited by the Inmmgration Judge shows inconsistency between his
application and his testinony.

First, the Imm gration Judge was troubled by what she considered
to be conflicting recitations regarding an incident involving the
respondent’s father. According to the Inmm gration Judge, the Form
|-589 states that the respondent’s father was beaten “by arny
officials while resisting arrest.” (Enphasis added.) She noted
that, by contrast, the respondent testified that his father had been
beaten while defending the wonen of his fanm |y against soldiers
attenpted sexual assaults, but made no nmention of any arrest.
However, the pertinent Form [-589 does not contain the word,
“arrest.” The actual |anguage used in the application states, “[my
father, while resisting, was beaten . . .” (enphasis added). Even
if it did contain such a distinction, it would not be either
i nconsistent or material. The thrust of the respondent’s Forml-589
and testinony are undeni ably consi stent.

Second, the Inmmgration Judge al so found "sonewhat contradictory”
the respondent’s account of his activity in the FLAM political
party. However, his testinony that initially his father had forced
himto join and support FLAM does not di sprove or even dimnish his
witten claim that he and his famly “were strong supporters of
FLAM ” In any event, the respondent stated that he became nore
conmitted to the party after an occasi on when party nenbers came to
his hone and educated himas to the goals of the organization and
solicited his assistance. Therefore, the respondent’s Form I-589
and his testimony also are consistent regarding his FLAM
affiliation.

In reviewing an adverse credibility finding prem sed on such

purported inconsistencies, we consider: 1) whether such
consi stencies actually are present; and 2) if they are, whether they
go to the heart of the claim In this case, the cited
i nconsi stenci es are not inconsi stencies at all, but slight variances
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between the respondent’s witten application and his subsequent
testinmony. The variances relied on by the Imm gration Judge and the
majority do not underm ne the heart of the respondent’s claim It
makes little difference if the respondent’s father was beaten
resisting arrest, or beaten while attenpting to protect the fenmale
menbers of the famly, and then arrested, just as it is inmaterial
whet her the respondent originally was not a FLAM supporter, but was
believed to be one because of his family s affiliation, and | ater
canme to support the organization

The “om ssion of details* from prior statements are no nore
significant than mnor inconsistencies and do not underm ne the
credibility of the respondent’s claim Gsorio v. INS, supra, at
931; see also Matter of Fefe, 20 1 &N Dec. 116, 118 (BI A 1989). Such
distinctions are the type of ““mnor omssions,’ ‘'m nor
i nconsistencies,” and ‘trivial errors’” that cannot support an
adverse credibility finding. Gsorio v. INS, supra, at 932.

The only authorities cited by the majority justifying its support
of the result reached by the I nm gration Judge are i napposite to the
instant claim Ceball os-Castillo v. INS, 904 F.2d 519 (9th Cr.
1990), involved a record containing mutual ly exclusive clainms. The
applicant in that case originally contended that he was the victim
of guerilla persecution, and then, subsequently naking a *“‘180
degree’ change,” clainmed that he was the victim of governnent
persecution, causing the court to conclude that the adverse
credibility finding was warranted based on these *“gross”
i nconsi stencies involving “the heart of the asylumclaim” 1d. at
520. Simlarly, the court in de Leon-Barrios v. INS 116 F.3d 391
(9th Cr. 1997), upheld an adverse credibility finding where two
applications for asylum one describing threats and abuse suffered
by the respondent and famly menbers, and the next addressing only
threats received by the respondent based on his menbership in a
| abor organi zation, were starkly inconsistent.

No such *“gross” inconsistencies going to the heart of the
respondent’s claim are present here. The Imm gration Judge based
her conclusion that the respondent was not credible, in primry
part, on the testinony presented by the respondent and his
applications for asylum which she erroneously construed as being
i nconsistent. No deference is due to such findings.
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[11. CONSI DERATI ON OF THE RESPONDENT' S ASYLUM CLAI M
UNDER A TOTALITY OF THE EVI DENCE STANDARD

Neither the Immgration Judge's assessnent of the respondent's
testinmony nor the existence in the record of the forensics report
qguestioning the authenticity of his Mauritanian identity card is a
basis for dismssing the respondent’s asylum claim The
respondent's evidence is consistent with the conclusion that he is
a black Mauritani an nenber of the Fulani tribe, who has lived in
Mauritani a on | and handed down to his fam |y by his grandparents and
provi ded financi al support to the FLAM The record reflects that in
1989, he and his famly were brutally and forcibly ejected fromt hat
| and by t he governnent; he was arrested, taken to jail and forced to
work at hard labor for 4 years until being expelled from his own
country.

VWi | e not condoni ng the use of fraudul ent docunments, | cannot agree
with the apparent inferences drawn either by the Inmgration Judge
or by the majority concerning the respondent’s credibility. Cf.
Dul ane v. INS, 46 F.3d 988, 998 (10th GCir. 1995) (finding that the
Board erred in making an “inplied adverse credibility finding” on
the basis of conflicting evidence as to the respondent’s
nationality). In drawing conclusions concerning respondent’s
subm ssion of the identity card without the benefit of testinony
concerning the forensics report and without having elicited an
explanation from the respondent, both the majority and the
I mmigration Judge abrogate our obligation “to bring [the]

applicant’s story to light, . . . to clarify any apparent
i nconsi stenci es and to resolve any contradictions . . ., andto find
an expl anation for any nmi srepresentation or conceal ment of materi al
facts.” Handbook, supra, para. 199, at 47; see also Matter of

S-MJ-, supra.

Mor eover, the Handbook cautions that even an untrue statenent by
an applicant is not by itself a reason to deny an asylum
application. Handbook, supra, para. 199, at 47. Such evi dence nust

be evaluated in light of all of the circunstances of the case. 1d.
para. 201, at 48 (calling for a fact-finding process that considers
the “cunmulative effect of the applicant’s experience”). The

majority’s treatnment of the forensics report, finding the
respondent’s identity card to be fraudulent, as, in effect, giving
rise to a presunption that the asylum application cannot be found
credi bl e and nust be deni ed, does not conformto paragraph 199 of
t he Handbook. See Turcios v. INS, supra, at 1399-1400 (quoting
paragraph 199 of the Handbook and finding a false statenent to
immgration officers in the United States in which the respondent
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cl ai med Mexi can nationality supported rather than detracted fromhis
claimof persecution in El Sal vador); see also Ceballos-Castillo v.
INS, supra, at 520 (recogni zi ng that untrue statenments al one are not
a reason for denying asylum but distinguishing untrue statenents
going to the heart of the asylum seekers’ clains).

Rel i ance on the forensics report is all the nore troubling because
we have found t he respondent’s evi dence concerni ng the circunstances
of his arrest and persecution to be consistent, and the Inmgration
Judge found the all egati ons concerning the respondent’s nationality
in the OSC to be true and credited his admi ssions and nuch of his
other testinmony substantiating his Fulani tribal menbership and

Mauritani an origins. She actually designated Mauritania as the
country to which the respondent is to be deported should he not
depart voluntarily as ordered. To effect the respondent’s

deportation pursuant to the Immgrati on Judge’ s alternate order, the
Service would have to obtain a travel docunent for the respondent
fromthe Governnent of Mauritania authorizing his return there. See
section 243(a) of the Act, 8 U.S.C. § 1253(a) (1994).

Gven that the Service is in a position to obtain evidence
pertaining to the respondent’s nationality, its submission of a
forensics report leading the Imrigration Judge to discredit his
asylum claim w thout seeking either to confirm his nationality
during the course of the hearing, or if necessary, to anend the OSC
is unsettling. Cf. Matter of Vivas, 16 1&N Dec. 68 (BIA 1977)
(hol ding that notw t hstandi ng al |l ocati on of the burden of proof the
party with nore ready access to evidence substantiating a party’s
burden should come forward with it); Matter of S-MJ-, supra, at 3,
7-8 (recognizing the Service's role in an asylumhearing to produce
any rel evant evidence that would further adjudication of the claim
and its general obligation to see that justice is done).

Furthernore, | cannot agree wth the mgjority’s inmplicit
presunption that an adverse forensics report, or even an admttedly
fal se docunment, wundermines the case of an otherw se neritorious
asylum applicant. Such a bright-line rule ignores the exigencies
faced by asylum seekers in terns of trauma, fear, and cultural and
| anguage barriers, and would defeat the principle of case-by-case
consi deration of an asylum claim based on the totality of the
ci rcunst ances as required by the Handbook, supra, para. 201, at 48

Enpl oying a totality of the circunstances review and appl ying the

credibility standards enunciated in our precedents, | conclude that
the respondent is credible. Based on this affirmative credibility
finding, | accept as true his representations that he is a citizen
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and national of Mauritania who was a FLAM supporter, resulting in
his arrest and 4-year period of detention during which he was
i nterrogated, conpelled to performhard | abor, and, on one occasi on,
severely beaten. | also find plausible the respondent’s statenent
that soldiers had told himthat since he had “confirnmed that [he]
was involved in FLAM [he] would not be rel eased very early and [ he
woul d] be subject to heavy labors all the tinme.”

The respondent’ s detail ed and consi stent testinony i s corroborated
by i ndependent reports of human rights abuses by the National CGuard
and police, the restriction of political activity, and harsh and
unhealthy prison conditions, such as those <claimed by the
respondent. Such corroboration of his credible testinony concerning
his treatnent further establishes the objective elenent required to
est abl i sh past persecution and a well-founded fear of persecution
INS v. Cardoza-Fonseca, supra.

[11. CONCLUSI ON

In summary, based on ny consideration of the totality of the
ci rcunmst ances presented, | find that the respondent has denonstrated
by detailed, consistent, and plausible testinony (corroborated by
probative evidence of known country conditions) that he is a
national of Mauritania and a nenber of the Fulani tribe, who has
suffered past persecution on account of his race, tribal
affiliation, and inmputed political opinion

The record does not support a conclusion that the respondent is
froma country other than Mauritania, or that he has failed to neet
his burden of proving persecution by credible evidence. Wiile a
fraudul ent identity card submtted by the respondent arguably coul d
be shown to be relevant and probative, wthout nore, it is not
di spositive of the respondent’s credibility, and does not fatally
undermine his claim |t does not buttress an erroneous credibility
det erm nati on made by the I mm grati on Judge which relies on findings
of inconsistencies in the record where no such inconsistencies
exi st.

For the foregoi ng reasons, | would sustain the respondent’s appea
and grant his asylumapplication. | therefore respectfully dissent.
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