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I nteri mDeci sion #3370

In a decision dated Decenber 12, 1996, an Inm gration Judge found
the respondent deportable as an alien convicted of an aggravated
felony at any tinme after entry under section 241(a)(2)(A)(iii) of
the Immgration and Nationality Act, 8 U S.C § 1251(a)(2)(A)(iii)

(1994).°2 The respondent appealed this decision. The Board
di sm ssed the appeal on July 7, 1997. On August 4, 1997, the
respondent filed a notion to reconsider. W wll grant the

respondent’s notion to reconsider and issue a new decision in this
case. Upon reconsideration, the respondent’s appeal will again be
di sm ssed

. 1 SSUE

In his notion to reconsider, the respondent asserts that he should
not be found deportabl e under section 241(a)(2)(A)(iii) of the Act
because his aggravated felony conviction occurred before the
November 18, 1988, enactnent date of the Anti-Drug Abuse Act of
1988, Pub. L. No. 100-690, 102 Stat. 4181 (“ADAA’). He relies on
t he | anguage set forth in section 7344(b) of the ADAA, 102 Stat. at
4471, which limted deportability under the forner aggravated fel ony
ground to convictions on or after Novenber 18, 1988.

We conclude that an alien who was charged on or after March 1,
1991, with deportability for an aggravated felony conviction is
subj ect to deportation, regardl ess of the date of conviction, if the
crime fits within the aggravated felony definition. In reaching
this decision, we find that section 602 of the Inmgration Act of
1990, Pub. L. No. 101-649, 104 Stat. 4978, 5077 (“1990 Act”),
elimnated the date restriction on the aggravated fel ony ground set
forth in the ADAA.

2 W note that the distinction between deportati on and exclusion

proceedings was elimnated by the Illegal Inmmgration Reform and
| mmi grant Responsibility Act of 1996, Division Cof Pub. L. No. 104-
208, 110 Stat. 3009-546 (“IIRIRA"). Under the IIRIRA an alien

subject to a Notice to Appear issued on or after April 1, 1997, is
pl aced in renoval proceedings. The aggravated felony ground of
renoval is found at section 237(a)(2)(A)(iii) of the Act, 8 U S.C

8§ 1227(a)(2) (A (iii) (Supp. Il 1996) (referring to an alien who is
“convicted of an aggravated felony at any tine after adm ssion”).
Currently, section 241 of the Act, 8 U S.C. § 1231 (Supp. Il 1996),

relates to the detention and renoval of aliens ordered renpved.
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I nteri mDeci sion #3370

1. CASE H STORY

The respondent is a 37-year-old native and citizen of Janai ca who
becanme a | awful permanent resident of the United States in 1968. On
July 30, 1996, the Inmgration and Naturalization Service issued an
Order to Show Cause and Notice of Hearing (Form 1-221), which
charged the respondent with deportability under section
241(a)(2)(A) (iii) of the Act. It was alleged that on January 23
1987, the respondent was convicted in the Crcuit Court in and for
Broward County, Florida, of the offense of nmurder in the third
degree. It is undisputed that the respondent’s original sentence
was reduced to 7 years, and that he served 2 years before being
rel eased on probation.?

The respondent appeared before the Imm grati on Judge and admtted
the factual allegations in the Order to Show Cause. However, he
denied deportability and filed a notion to termnate the
proceedi ngs. The respondent argued that he was not deportable as
charged because his conviction occurred before the Novenber 18,
1988, enactnment date of the ADAA. The Service filed a statenment in
opposition to the notion

At a hearing on Decenber 12, 1996, the | nm grati on Judge deni ed t he
respondent’s notion to termnate. The Imrigration Judge cited
changes to the inmgration law made by the Illegal Imrgration
Ref ormand I mm grant Responsibility Act of 1996, Division C of Pub
L. No. 104-208, 110 Stat. 3009-546 (“IIRIRA"), which applied the
definition of an aggravated felony to the enunerated crines
regardl ess of conviction date. See infra note 4. The Imrgration
Judge found the respondent deportable as charged and ineligible for
relief fromdeportation, and ordered hi mdeported to Jamaica.

The respondent filed an appeal. The Board affirnmed the decision
of the Imm gration Judge in a short order dated July 7, 1997, which
cited to Matter of A-A-, 20 I &N Dec. 492 (Bl A 1992).

The respondent subsequently filed this notion to reconsider. The
respondent argues that the Board erred i n uphol ding the deportation
char ge because his conviction occurred before the Novenber 18, 1988,
enact ment date of the ADAA. The Board requested suppl enental briefs
from the parties and amicus curiae. In our request, we asked
whet her section 602(c) of the 1990 Act, 104 Stat. at 5081, had an

8 The conviction docunents, adnmitted as an exhibit by the
I mmigration Judge, are not in the record before us on appeal
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I nteri mDeci sion #3370

effect on section 7344(b) of the ADAA. The Board al so asked the
parties to consider Federal circuit court |aw which addressed the
ef fect of section 602(c) of the 1990 Act on the firearns deportation
gr ound.

On review, the Board agrees with the respondent that our previous
decision should be reconsidered in light of additional |ega
argunents. Therefore, the nmotion to reconsider will be granted
See 8 CF.R 8 3.2(b) (1998). W conclude that the respondent is
deportabl e as charged, although we enploy a different analysis from
that used in our previous decision. W will first set out the
rel evant statutory provisions and then expl ain the reasoni ng behi nd
our deci sion.

I11. SECTI ON 7344(b) (1988) AND SECTI ON 602( 1990)

The aggravated fel ony ground of deportation was added by section
7344(a) of the ADAA, 102 Stat. at 4470, and was designated as
section 241(a)(4)(B) of the Act, 8 U S.C. § 1251(a)(4)(B) (1988).
It provided for the deportability of an alien "“convicted of an
aggravated felony at any tinme after entry.” 1d. In section 7344(b)
of the ADAA, it was stated that the anendment “shall apply to any
ali en who has been convicted, on or after the date of the enactnent

of this Act [Novenber 18, 1988], of an aggravated felony.”*

4 The ADAA set out the definition of an aggravated fel ony at section
101(a)(43) of the Act, 8 U S. C. § 1101(a)(43) (1988). It included
mur der, drug-trafficking crimes, and weapon-trafficking violations.
Subsequently, the list of crines in section 101(a)(43) of the Act
was expanded, and various effective dates were applied to anended
definitions.

Most recently, the IIRIRA specified that “[n]otw thstanding any
other provision of law (including any effective date), the term
[ aggravat ed fel ony] applies regardl ess of whether the conviction was
entered before, on, or after the date of enactnent of this
paragraph.” |1I1R RA § 321(b), 110 Stat. at 628 (codified at 8 U S.C
§ 1101(a)(43) (Supp. Il 1996) (final paragraph)). It also provided
that the change to the aggravated felony definition would apply to
“actions taken on or after the enactnment of this Act, regardl ess of
when the conviction occurred.” IIRIRA § 321(c), 110 Stat. at 628

(continued...)
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The 1990 Act anended and redesi gnated the deportation grounds then
found at section 241(a) of the Act, 8 U S.C § 1251(a) (Supp. |
1990). The aggravated felony ground was redesignated as section
241(a)(2) (A (iii) of the Act, but the text was identical to that in
the forner version found at section 241(a)(4)(B) of the Act. See
Matter of Papazyan, 20 |1 &N Dec. 568 (Bl A 1992). W focus on section
602 of the 1990 Act, which was titled “Revision of Gounds for
Deportation.” Subsection 602(a) was called “Revised Gounds for
Deportation,” and it set out the newy reorganized deportation
grounds. The section further stated as foll ows:

(c) SAVI NGS PROVI SI ON. —Not wi t hst andi ng t he anendnent s nmade
by this section, any alien who was deportabl e because of a
conviction (before the date of the enactnment of this Act)
of an offense referred to in paragraph (15), (16), (17), or
(18) of section 241(a) of the Inmgration and Nationality
Act, as in effect before the date of the enactnent of this
Act, shall be considered to remain so deportable. Except
as otherwi se specifically provided in such section and
subsection (d), the provisions of such section, as anended
by this section, shall apply to all aliens described in
subsection (a) thereof notwi thstanding that (1) any such
alien entered the United States before the date of the
enactnent of this Act, or (2) the facts, by reason of which
an alien is described in such subsection, occurred before
the date of the enactnent of this Act.

(d) EFFECTI VE DATE. ¥he amendnents made by this section,
and by section 603(b) of this Act, shall not apply to
deportation proceedi ngs for which notice has been provi ded
to the alien before March 1, 1991

1990 Act 88 602(c), (d), 104 Stat. at 5081-82 (enphasis added). The
issue for consideration is whether the |anguage of section 602
elimnated the tenporal limtation set forth in section 7344(b) of
the ADAA (the “convicted on or after” Novenmber 18, 1988, |anguage).
We conclude that it did. W first set out the argunments presented
by the parti es.

(...continued)

Qur decision today involves a crine which fell within the origina
definition of an aggravated fel ony. W therefore have not addressed
the interaction between the prospective limtations which once
existed in section 101(a)(43) of the Act, and the npbst recent
changes to the aggravated felony definition

5



I nteri mDeci sion #3370

V. THE ARGUMENTS PRESENTED
A. The Position of the Respondent

The respondent argues that the issue of deportability should be
anal yzed under the two-part test set out in Matter of A-A-, supra.
Under this analysis, the Board should first |ook at whether the
respondent’s crime fits the definition of an aggravated fel ony, and
t hen exam ne whet her the deportation ground applies. The respondent
does not contest that his crine fits the definition of an aggravated
fel ony. However, he argues that he is not deportable under the
second prong of the test in Matter of A-A-, supra, due to section
7344(b) of the ADAA

In his supplenental brief, the respondent maintains that the
tenmporal limtation set forth in section 7344(b) of the ADAA has not
been changed by section 602 of the 1990 Act. The respondent
enphasi zes the absence of any Board or judicial precedents which
recogni ze that section 7344(b) has been repealed. He also points to
t he exi stence of post-1990 decisions which cite to section 7344(b)
as an exanple of Congress placing a prospective limtation on a
ground of deportability. See, e.qg., Matter of A-A-, supra.

In response to the Board’ s question about the inpact of section
602(c) of the 1990 Act, the respondent places inportance on the
facts that section 602(c) is called a “savings provision” and that
the first sentence of section 602(c) specifically refers to forner
section 241(a) of the Act (1988) as set out prior to passage of the
1990 Act. The respondent al so reads the term*“such section” in the
second sentence of section 602(c) to refer to that same pre-1990 Act
versi on of section 241 of the Act. The respondent argues that this,
inturn, would preserve section 7344(b) andits tinme limtations and
woul d protect the respondent from deportation

The respondent al so argues that the Board is not bound by Matter
of Chow, 20 I&N Dec. 647 (BI A 1993), aff’'d sub nom Kin Sang Chow
12 F.3d 34 (5th Cr. 1993) (affirmng Board w thout reference to

section 602(c)). In Matter of Chow, the Board found that the
tenmporal limtations set out in the ADAA for the firearns
deportability ground were elimnated by the 1990 Act. The

respondent argues that Matter of Chow does not dictate a result in
the instant case because the 1990 Act substantively anended the
firearns deportati on ground, while the aggravated fel ony ground was
sinmply renunbered. The respondent does not find any circuit court
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deci sion which would command a result different fromthat which he
i s advocati ng.

B. The Position of AlLA

The suppl enrent al brief provided by the American | nm grati on Lawers
Association (“AILA") “fully adopts” the respondent’s argunents.
Al LA also points out that it is inportant to recognize that, when
enacting the ADAA, Congress made a policy determnation to protect
long-termresidents from convictions which predated that 1988 | aw.

This is reflected by provisions such as section 7344(b) of the ADAA
It is argued that absent a cl ear expressi on of congressional intent,
t he Board shoul d not reject the ADAA provisions. AlLAalso finds it
significant that the application of section 602(c) of the 1990 Act
to the aggravated fel ony deportation ground is notably absent from
Board and Federal court decisions and that the nobst recent changes
to the immgration | aw do not address the 1988 tenporal limtation

C. The Position of the Service

The Service maintains that upon the passage of the 1990 Act, the
1988 ADAA tenporal limtation on the aggravated fel ony ground was
elimnated. The Service would read “such section” in the second
sentence of section 602(c) as referring to the version of section
241(a) of the Act that is set out in the 1990 Act. Ther ef or e,
section 602(c) would support an alien’s deportability for a
convi ction predati ng Novenber 18, 1988.

The exceptions would be if an alien’s crine did not fit the
definition of an aggravated felony, or if the alien was issued an
O der to Show Cause before March 1, 1991. The Service asserts that
the Board should also find guidance from Federal circuit court
deci si ons whi ch have addressed section 602(c) in the context of the
firearns deportation ground.?3

V. THE DECI SI ON OF THE BOARD

5 A February 22, 1991, nmenorandumfromthe Service, contained in the
record, does not discuss section 602(c) and ultimately provides no
gui dance on the issue before us.
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As stated earlier, we conclude that an alien placed in proceedi ngs
on or after March 1, 1991, is deportable by virtue of a conviction
that falls within the definition of an aggravated fel ony, w thout
regard to the prospective limtation originally enacted in the ADAA
as part of the aggravated fel ony ground of deportability. W reach
this conclusion for several reasons.

First, we have conducted a careful study of section 602 of the 1990
Act, and take guidance from the statute as a whole. Second, we
consi der the content of the second sentence of section 602(c) of the
Act, and its possible interpretations. W have not found the
respondent’s argunent in this area to be persuasive. We also
exam ne the statutory precursor to section 602(c) of the 1990 Act,
which is former section 241(d) of the Act, 8 US C 8§ 1251(d)
(1988). Finally, we consider the existing judicial precedent which
has interpreted section 602(c) in the context of the firearns
ground. We are especially influenced by Lopez-Amaro v. INS, 25 F. 3d
986 (11th G r. 1994), cert. denied, 513 U. S. 1146 (1995), a decision
i ssued by the controlling Federal circuit in this case. W first
di scuss section 602 of the 1990 Act.

A. Section 602 of the 1990 Act

As previously nmentioned, section 602(a) of the 1990 Act conpletely
revi sed the deportation grounds that were found i n section 241(a) of
the Act.

The revi sed deportation grounds were reorgani zed i nto categories
t hat grouped simlar deportation grounds. For exanple, the crimna
of fenses were |isted under section 241(a)(2) by the 1990 Act. The
aggravated felony ground was accordingly placed at section
241(a)(2) (A (iii) by the 1990 Act. The wording of the renunbered
aggravated felony ground was identical to the prior ground at
section 241(a)(4)(B) of the Act (1988). However, other deportation
grounds were revised in content. See, e.g., section 241(a)(2)(C of
the Act (1990) (including nore firearns crines than had been set out
in the previous ground at forner section 241(a)(14) of the Act
(1988)).

Section 602(a) of the 1990 Act was therefore intended to replace
former section 241(a) (1988) in its entirety. As stated by the
House- Senat e Conference Committee:

The conference substitute provides for a conprehensive

revision of all the existing grounds for exclusion and
deportation, including the repeal of outnoded grounds, the

8
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expansi on of waivers for certain grounds, the substanti al
revision of security and foreign policy grounds, and the
consolidation of related grounds in order to make the | aw
nore rational and easy to understand.

See HR Conf. Rep. No. 101-955, at 119, 128 (1990), reprinted in
1990 U.S.C.C A N 6784, 6793.°

B. The Readi ng of Section 602(c) of the 1990 Act

Section 602(c) of the 1990 Act contains two sentences under the
title “savings clause.” The parties agree that the first sentence
of section 602(c) preserves the Service's ability to charge certain
al i ens under deportation grounds as they existed before the 1990
Act. That first sentence directs that certain aliens will remain
deportable if they were deportable under various paragraphs “of
section 241(a) of the Inmigration and Nationality Act, as in effect
before the date of the enactnent of this Act.” 1990 Act § 602(c).
It is the second sentence of section 602(c) which is the subject of
di spute. It states:

Except as otherw se specifically provided in such section
or subsection (d), the provisions of such section, as
anended by this section, shall apply to all aliens
described in subsection (a) thereof notw thstanding that
(1) any such alien entered the United States before the
date of the enactment of this Act, or (2) the facts, by
reason of which an alien is described in such subsection
occurred before the date of the enactnment of this Act.

1990 Act § 602(c).

We acknow edge fromthe outset that the second sentence of section
602(c) is difficult to decipher, even after considerable
examnation. In the end, we find it to be an ambi guous provi sion
which is capable of different readings, and we principally derive
its meani ng by | ooki ng for gui dance beyond its literal |anguage. A
nunber of factors, however, point to the construction of the phrase
“such section” that we adopt, nanely, that “such section” refers to
section 241. W do not accept, however, that “such section” was
meant to reference the entire limting clause of the prior sentence

6 Section 602(b) of the 1990 Act, 104 Stat. at 5081, was called
"“Conformng Amendnents to Section 241" and contained specific
anendnments and repeal s.
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so as to refer to the version of section 241(a) “as in effect before
the date of the enactnent” of the 1990 Act.

W read the provision in question as mandating that, except as
ot herwi se provided in section 241, as anended in 1990, an alien is
deportabl e for an enunerated ground despite the date of entry or the
date of the underlying facts which establish deportability. The
other limtation is that the Order to Show Cause nust be issued on
or after March 1, 1991, as is specified in section 602(d), in order
for the 1990 grounds to apply.

Qur reading conports with our understanding that the purpose of
section 602 of the 1990 Act was to conpletely revise the deportation
grounds. Wth this in mnd, we find it difficult to believe that
Congress intended to revise the deportation grounds, but still have
the former Act ultimately determ ne deportability. |In other words,
it makes no sense to enact a whole new provision, yet keep the
fornmer version perpetually intact.

Furthernore, our reading recognizes that Congress did intend for
certain deportation grounds to be subject to time-based or other
[imtations, and that the linmtations were set out in the text of
the new section 241 itself. See, e.qg., section 241(a)(2)(A)(i)(1)
of the Act (1990) (permitting the deportation of an alien who
commits a crime involving noral turpitude within 5 years of entry);
section 241(c) of the Act (1990) (providing limtations on the
deportability of certain special immgrants); see also sections
241(a)(1)(B), (F, (G, (5) of the Act (1990). These are the
provisions referred to by the “except as otherw se specifically
provi ded” | anguage.

W al so reach our conclusion by studying alternative readi ngs of
section 602(c), and finding that they do not work as well.
Specifically, we do not agree with the respondent’s position that
the second sentence of section 602(c) ultimately preserves forner
deportation grounds, which would include the tenporal linmtations
found in the 1988 ADAA

W first address the respondent’s assertion that the phrase
“otherwi se specifically provided” refers to the prior section 241 of
the Act (1988) because the first sentence of section 602(c) refers
to section 241(a) of the Act, “as in effect before the date of the
enactment of this Act.” This reference is appropriate in the first
sentence, as its language clearly serves to preserve the
deportability of aliens under deportation grounds as they previously
exi sted. However, we do not agree that this limting clause of the

10
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first sentence of 602(c) provides direction for how to read the
phrase “such section” in the second sentence of section 602(c).
This is because the two sentences of section 602(c) are separate
provi si ons which cover different territory. The fact that they were
pl aced under the sane title does not conmpel the conclusion that they
are intertwined in all respects. Furthernore, the title of section
602(c) as a “savings clause” does not mean that we nust read the
di sputed statutory | anguage in a manner that to us seens contrary to
the overall thrust of the 1990 |egislation.

Qur readi ng of the second sentence of section 602(c) as a separate
sentence, and not as a traditional savings clause, is buttressed by
exam nation of former section 241(d) of the Act (1988),7 which
served to establish the retroactive application of specified
deportati on grounds. See Mul cahey v. Catalanotte, 353 U S. 692
(1957); Lehmann v. Carson, 353 U S. 685 (1957). It stated:

Except as otherw se specifically provided in this section
[241], the provisions of this section shall be applicable
to all aliens belonging to any of the classes enunerated in
subsection (a), notwithstanding (1) that any such alien
entered the United States prior to the date of enactnent of
this Act, or (2) that the facts, by reason of which any
such alien belongs to any of the classes enunerated in
subsection (a), occurred prior to the date of enactnent of
this Act.

Section 241(d) of the Act (1988).

The | anguage of forner section 241(d) parallels the second sentence
of section 602(c) and is identical in nost respects. The subsequent
repeal of section 241(d) by the M scellaneous and Technica
Amendnents of 1991, Pub. L. No. 102-232, 105 Stat. 1733 (“Technica
Amrendnents Act”), confirms for us that the second sentence of
section 602(c) is not intended to serve as a savings clause, but
rather was intended to serve the same function as former section
241(d).

Finally, we reject the respondent’s position because it defies
conmon sense. The respondent would have us read the disputed

7 Section 241(d) was repeal ed by section 307(k) of the M scell aneous
and Technical Inmmgration and Naturalization Amendrments of 1991
Pub. L. No. 102-232, 105 Stat. 1733, 1756 (“Technical Anendnents
Act”) (effective as if included in the 1990 Act).

11
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sentence as stating that an alien is deportable except as ot herw se
provided in the 1988 version of section 241 of the Act. The result
of this would be to have a completely revised set of deportation
grounds, as set out in section 602(a), but to nonetheless allowthe
prior version of the deportation grounds at section 241 to remain

intact, and to set limtations for the deportability of aliens.
This reading does not make sense in |ight of Congress’ wholesale
revi sion of section 241(a) of the Act in 1990. |Indeed, there would

be no point in enacting a new statutory schene if the intent was to
keep the fornmer version of the law in control whenever there was a
difference between the old and the new. W cannot conclude that
this was the intention of Congress.?

W reject the respondent’s or any other reading of the second
sentence of section 602(c) that would essentially invalidate the
conpr ehensi ve changes nade to section 241(a) by the 1990 Act.?®

8 For exanpl e, when Congress revi sed the alien snuggling deportation
ground in the 1990 Act and the 1991 Techni cal Anmendments Act, it
clearly recognized that its changes woul d reach conduct predating
t he passage of the 1990 Act. See section 241(a)(13) of the Act
(1988) (including a “for gain” requirenment whi ch was del eted by the
1990 Act); section 241(a)(1)(E) of the Act (1990); see al so section
241(a)(1)(EB)(ii) (including specific |anguage addressing conduct
before May 5, 1988, inserted by section 307(h)(4) of 1991 Technica
Amendnents Act, 105 Stat. at 1755). Any reading of section 602(c)
whi ch preserved the old law (including its “for gain” requirenent)
in alien smuggling cases would be in direct conflict with the
| anguage of section 241(a)(1)(E), as revised by the 1990 Act and the
Techni cal Amendnments Act.

® Board Menber GQuendel sberger’s concurring and dissenting opinion
fails to address the historical and I|ogical reasons we have
identified for concluding that the two sentences in section 602(c)
are i ndependent. It argues instead for a basic grammatical reading
of the opening “such section” clause of the sentence. But, it fails
to explain why a grammatical reading nust include the limting
cl ause. I ndeed, our reading is consistent with a grammtica
readi ng, but one in which “such section” only refers to section 241,
and not to the further linmting clause of the prior sentence.

Furthernmore, in his dissent, Board Menber Guendel sberger does not
di spute that reading the opening clause to be a condition on the

(continued...)
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(...continued)

entire sentence woul d generate an absurd result, if “such section”
were nmeant to be a reference to the pre-1990 version of the grounds
for deportation. That reading would have the old I[aw control
whenever it differs fromthe new | aw, maki ng enactnent of the new
provisions pointless. In an attenpt to avoid this absurdity, the
di ssent “reorders” the structure of the second sentence of section
602(c), and contends that the opening clause only nodifies, or
“operates as an exception” to, the final “notw thstandi ng cl ause” of
the sentence. This effort fails in a nunber of respects.

At the outset, the location of the opening clause within the
sentence points to its application to the sentence as a whole. The
openi ng cl ause, noreover, includes a reference to subsection (d) as
one of its “exceptions.” I mportantly, subsection (d) did not
operate “as an exception to the notwi thstanding clause” alone.
Rat her, it operated as an exception to the newlawin its entirety,
by postponing the inplenentation of all aspects of the revised
deportation grounds until March 1, 1991. |In view of the substance
of subsection (d), Congress could not logically have included a
reference to it in the first clause of the sentence in question,
while at the same tinme intending it to inmpact only on the scope or
operation of the “notw thstandi ng” cl ause.

Further, the dissent reads its restructured sentence to
i ncorporate pre-1990 restrictions related to “the date of occurrence
of events upon which deportability is based.” 1t does not, however,
explain howits own restructured statute may be construed to carry
forward only such limtations as the effective date rule in the
ADAA. The restructured statute would provide for the current
deportability of an alien “notwithstanding that . . . (2) the facts”
which make for deportability “occurred before the date of the
enactment” of the 1990 Act, “except as otherwise specifically
provided in” pre-1990 section 241. Not all the “facts” which give
rise to current deportability, but would not have given rise to
deportability wunder the pre-1990 |aw, are effective date

l[imtations. I ndeed, as we explained in footnote 8, an alien
snmuggl er became deportable under the 1990 Act even if he or she
acted without receiving any financial “gain.” But the “for gain”

requi renent was a “fact” that was “ot herw se specifically provided”
for by the pre-1990 version of section 241 in order to establish

(continued...)
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C. Judicial Interpretation of Section 602(c)

We find further support in our interpretation of section 602(c) in
the context of the firearnms deportation ground. The |anguage of the
second sentence of section 602(c) of the 1990 Act has been addressed
by the Federal courts. In Lopez-Amaro v. INS, supra, the United
States Court of Appeals for the Eleventh Grcuit addressed the
qguestion of whether the 1990 version of the firearnms deportation
ground applied retroactively to the respondent’s 1983 conviction. 1°
The court held that the | anguage of section 241(a)(2)(C of the Act
(1990) applied to an alien convicted of a specified firearmcrine at
any tine after entry. Furthernore, and nost significantly, the
court stated that “Congress explicitly intended this section to
apply to aliens ‘notwithstanding that . . . the facts, by reason of
which the alien [is deportable], occurred before the date of the
enactment of this Act.’” [d. at 988 (quoting 1990 Act § 602(c)).
The court relied on section 602(c) to support this statenent.

(...continued)

deportability. The dissent sinply fails to explain how its
restructured statute will permt the selective inportation of sone
portions of pre-1990 | aw, but not others, when the facts giving rise
to deportability would not have led to deportability under prior
law. And, without this selective inportation, even the dissent’s
reordered statute has the effect of overriding part “(2)” of the
“notwi t hst andi ng” cl ause, by preserving all aspects of the old | aw
in cases where the facts leading to deportability occurred prior to
the enactnent of the 1990 Act.

10 The background is that section 7348(a) of the 1988 ADAA, 102 Stat.
at 4473, had expanded the types of firearm crines that would be
deportabl e of fenses. Section 7348(b) of the ADAA stated that “[t] he
anendnment nade by subsection (a) shall apply to any alien convi cted,
on or after the date of the enactnment of this Act [Novenber 18

1988] . . . .” In 1990, Congress further expanded the types of
crimes that would render an alien deportable for a firearns
viol ation, and redesignated the ground as section 241(a)(2)(C) of
the Act. See 1990 Act § 602(a).

14
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Therefore, the court recogni zed that section 602(c) of the 1990 Act
stood to override the 1988 ADAAlimtation for the firearns ground. !
O her courts have used this analysis in discussing the i ssue of when
the firearnms ground, as anended in 1990, can be applied to an
earlier conviction. See, e.qg., Hamama v. INS, 78 F.3d 233, 236 (6th
Cr. 1996) (finding that the application of section 241(a)(2)(C of
the Act (1990) to past crines reflected Congress’ intent, and was in
accordance with due process restrictions on retroactivity; also
citing section 602(c)); United States v. Yacoubian, 24 F.3d 1 (9th
Cr. 1994) (recognizing that section 602(c) of the 1990 Act
supported the deportability of an alien who was convicted for a
firearns offense before the crinme was added to the Act in 1990).

The court in Lopez-Amaro v. INS, supra, did not discuss the
aggravated felony deportation ground.?? However, the court’s
anal ysis applies equally and supports our holding that section
602(c) also overrides the tenporal limtation on the aggravated
fel ony ground which was set forth in the ADAA. This is because the
statutory provisions in the ADAA which dealt with the aggravated
felony and firearns grounds are identical in that they Iimted each
revised ground to convictions on or after Novenber 18, 1988. See
ADAA 88 7344(b), 7348(b). Therefore, it is logical to find that
section 602(c) woul d equally elimnate the 1988 tenporal limtations
for the firearnms and the aggravated felony grounds. To conclude
otherwi se would require a basis for distinguishing the application
of section 602(c) to the different deportati on grounds, which is not
apparent upon reading either the 1988 or 1990 statutes.

The respondent has argued that the effect of section 602(c) on the
firearms ground can be distinguished from its effect on the
aggravated fel ony ground because the changes to the firearm ground
i nvol ved “substantive” changes, while the aggravated fel ony ground
was mnerely renunbered. However, there is no support for making this
di stinction under any consistent reading of section 602(c). There
is nothing in the |anguage of section 602(c) which classifies the
renunber ed deportation ground i nto separate categories. Indeed, the
respondent’s argument would require two different readings of

11 The only date limtation acknow edged by the court was that the
O der to Show Cause nust have been issued on or after March 1, 1991
in order to have the 1990 deportation grounds apply. See 1990 Act
§ 602(d).

12 Neither did the other circuit court cases which have been cited
for providing section 602(c) anal ysis include such di scussion
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section 602(c) of the Act. That is, one reading which referred to
former section 241 of the Act (1988) (in place of “such section”),
and one which inserted the new 1990 version of section 241 in that
posi tion. There is no authority for reading the statute in
different ways, as is proposed by the respondent. W are therefore
not convinced by this argunent.®

D. Final Argunents

The respondent also relies on our decision in Mitter of A A,
supra, and specifically on the discussion of section 7344(b) of the
ADAA in that case. See id. at 497. The reference there, however,
is for the illustrative purpose of showi ng what Congress does when
it wants to set a prospective limtation. See also Matter of Gonez-
Graldo, 20 I &N Dec. 957, 959 (BI A 1995). The case does not di scuss
section 602(c), or find that it cannot be held as a basis for
finding an aggravated felon deportable for a pre-1988 conviction.
The case therefore does not present an obstacle to our decision
today. We find this simlarly true for Federal circuit court cases
which cite to section 7344(b) of the ADAA. See, e.d., Scheidemann
v. INS, 83 F.3d 1517 (3d Gr. 1996); Hamama v. INS, supra, at 236.

Qur ruling today, noreover, is in conformance with the general
principles set out in Matter of A-A-, supra. |In Matter of A-A-, we
enphasi zed the inportance of separately analyzing (1) when the
definition applies to an alien’s crinme, and (2) when an aggravated
felony can be used for deportability and as a bar to relief. In
regard to the nature of his conviction, the respondent conceded t hat
his crime fit the definition of an aggravated fel ony.* Therefore,

¥ Furthernmore, it is not clear that the 1990 changes to the
aggravated felony and firearns grounds are distinguishable, as
argued by the respondent. Both involved the addition of new crines.
However, the expansion of the aggravated felony ground was done
t hrough the definitional section found at section 101(a)(43) of the
Act . The new firearns crinmes were included directly within the
deportation ground. Therefore, both deportation grounds were
significantly changed, but it was just done through a different
schene.

14 The respondent’s conviction fit the aggravated fel ony definition
under the original definition set out at section 101(a)(43) of the
Act. Further, under the I RIRA, the aggravated felony definitionis
not limted by the date of a conviction. See supra note 4; see al so

(continued...)
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this prong of the test is satisfied. W also fulfill the second
part of the test, because we | ook at the content of the deportation
ground itself to determine whether it applies to the respondent.
Qur examnation tells us that the respondent’s conviction for an
aggravated fel ony does support his deportability.

Finally, as pointed out by the respondent, the Board failed to
mention section 602(c) of the Act in Matter of Chow, supra, dealing

with the 1990 Act changes to the firearns ground. |ndeed, we used
a conpletely different rationale, which is not necessary upon
recognition of the effect of section 602(c) of the Act. We

therefore conclude that, while Matter of Chow affords us little
gui dance, it does not provide a barrier to the holding we set forth
in the instant decision

VI . CONCLUSI ON

In sum we find that section 602 of the 1990 Act dictates that any
alien who has been convicted of a crinme defined as an aggravated
felony, and who was placed in deportation proceedings on or after
March 1, 1991, is deportable regardless of when the conviction
occurred. The respondent is therefore deportable as charged. He
has not established any eligibility for relief from deportation
The respondent’s appeal will accordingly be dism ssed. Appropriate
orders will be entered.

ORDER:  The notion to reconsider is granted, and the July 7, 1997,
deci sion of the Board is vacat ed.

FURTHER ORDER: The respondent’s appeal is dism ssed.

#4(...continued)

8 CFR 8 1.1(t) (1998) (stating that the aggravated felony
definition applies to any proceeding, application, custody
determ nation, or adjudication pending on or after Septenber 30
1996) .

The I mm grati on Judge appeared to base his deportability finding
on the af orementi oned || RI RA provi si ons. However, these provisions
are limted to the definition, and the specific deportation ground
i nvol ved needed to be further exam ned before deportability could be
uphel d.
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CONCURRI NG AND DI SSENTI NG OPI NI ON: John @uendel sberger, Board
Menber, in which Paul W Schm dt, Chairnman, joined

| concur in the result reached by the majority decision because
this case, which arises in the jurisdiction of the United States
Court of Appeals for the Eleventh Grcuit, is controlled by the
holding in Lopez-Amaro v. INS, 25 F.3d 986 (11th Cir. 1994), cert.
deni ed, 513 U. S. 1146 (1995).

Had this case arisen in a jurisdiction in which we were not bound
by existing circuit law, however, | would find that the savings
clause in the second sentence of section 602(c) of the Immgration
and Nationality Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978,
5081 (“1990 Act”), refers to and saves the Ilimtation on
deportability contained in section 7344(b) of the Anti-Drug Abuse
Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181, 4471, (“ADAA"),
for convictions occurring prior to Novenber 18, 1988. I wite
separately, therefore, because | disagree with that portion of the
majority decision regarding the interpretation of the savings
provision in the second sentence of section 602(c) of the 1990 Act.

. THE BOARD IS BOUND BY CONTRCOLLING CIRCU T LAWIN TH S CASE

In Lopez-Amaro v. INS, supra, the Eleventh Crcuit addressed the
ef fect of section 602(c) of the 1990 Act upon section 7348(b) of the
ADAA, 102 Stat. at 4473. Section 7348(b) provided that the
deportati on ground for conviction of possession of afirearmapplied
only to convictions occurring “on or after the date of the enactnent
of this Act [Novenber 18, 1988].” The court found that the 1990
anendments replaced the former deportation ground for firearns
convictions in section 241(a)(14), 8 U.S.C. 1251(a)(14) (1988), with
the newWwy enacted section 241(a)(2)(C, 8 U.S C 1251(a)(2)(0O

(Supp. Il 1990), and held that “the effective date restrictions
found in the old statute no |longer apply.” 1d. at 988 (footnote
omtted).

Al though the court in Lopez-Amaro did not directly address the
aggravat ed fel ony ground for deportation, the tenporal Iimtationin
section 7348(b) was phrased in nearly identical terns to section
7344(b) under consideration in the instant case. | do not find a

meani ngf ul basis for distinguishing the issue presented in Lopez-
Amaro in regard to firearns convictions and the issue before us
i nvol vi ng the aggravated fel ony ground for deportation. Therefore,

18



I nteri mDeci sion #3370

I find that we are bound by the decision in Lopez-Amaro, and the
fact that the respondent’s conviction occurred prior to Novenber 18,
1988, does not prevent himfrom bei ng deported pursuant to section
241(a)(2) (A (iii) of the Act (1990).

As di scussed below, | find that the respondent and am cus curi ae
have presented conpelling argunments in this case that section 602(c)
of the 1990 Act is a savings provision which operates to save the
tenmporal restriction on deportation contained in section 7344(b) of
the ADAA. | would therefore limt our holding in this case to the
El eventh Gircuit and wait until the issue arises in another circuit
bef ore determ ning whether to extend the rule nationw de.

1. SECTION 602(c) OF THE 1990 ACT SAVES SECTI ON 7344(b)
OF THE ADAA

At the time the respondent was convicted in 1987, there was no
aggravated felony ground for deportation. This ground was enacted
in the Anti-Drug Abuse Act of 1988. Section 7344(b) of this Act
specifically limted deportability under that ground to convictions
for aggravated felonies which occurred on or after Novenber 18
1988. The issue presented in this case is whether section 602(c) of
the 1990 Act saved or repeal ed section 7344(b) of the ADAA.

Section 602(c) of the 1990 Act is entitled “SAVI NGS PROVI SI ONS" and
consists of two sentences. The first sentence provides:

Not wi t hst andi ng the anendnents nmade by this section, any
alien who was deportabl e because of a conviction (before
the date of the enactnment of this Act) of an offense
referred to in paragraph (15), (16), (17), or (18) of
section 241(a) of the Immgration and Nationality Act, as
in effect before the date of the enactnment of this Act,
shal |l be considered to remain so deportable.

The purpose of this sentence is to make cl ear that persons convicted
prior to the enactment date of of fenses described in four designated
par agraphs of the pre-1990 version of section 241 will remain
deportabl e without regard to the 1990 anendnents. These paragr aphs,
which refer to convictions under the Alien Registration Act and a
nunber of other crines, are “saved” insofar as convictions which
occurred prior to the enactnent of the 1990 | aw are concer ned.

It is the second sentence of section 602(c) which bears on
resolution of the issue presented in this case. This sentence
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provi des:

Except as otherw se specifically provided in such section
and subsection (d), the provisions of such section, as
anended by this section, shall apply to all aliens
described in subsection (a) thereof notw thstanding that
(1) any such alien entered the United States before the
date of the enactment of this Act, or (2) the facts, by
reason of which an alien is described in such subsection

occurred before the date of the enactnment of this Act.

1990 Act 8§ 602(c)(enphasis added). Putting aside the introductory
exception clause for a nonment, this sentence is a directive that the
deportation grounds of section 241(a), as anended by the 1990 Act,
will apply without regard to whether the alien’s entry or facts
giving rise to deportability occurred prior to the enactnment date of
the 1990 Act.

The exception cl ause, however, then overrides this general rule as
to timng of entry or events on which deportability is based when
“specifically provided in such section and subsection (d).” 1990
Act § 602(c).

Turning first to subsection (d) of section 602, this subsection
contains an effective date provision for the 1990 Act which states
that “[t] he amendnents nmade by this section, and by section 603(b)
of this Act, shall not apply to deportation proceedings for which
noti ce has been provided to the alien before March 1, 1991.” 1990
Act § 602(d), 104 Stat. at 5082. Thus, for proceedings already
underway before March 1, 1991, the pre-1990 version of the Act
remai ns applicabl e.

It is the nmeani ng of the other exception in the introductory cl ause
to section 602(c) which is critical to the outcone in the instant
case.! The nmeaning of this provision, as the nmgjority recognizes,

! Until this case, neither the Board nor the courts that have
consi dered the issue appear to have addressed the neaning of the
i ntroductory clause in the second sentence of section 602(c). The
Eleventh Circuit, in reaching its holding in Lopez-Amaro, referred
only to the “notw thstanding” clause of the second sentence of
section 602(c). It is not clear fromthe decision in Lopez- Anaro
whet her the argunents presented by the respondent and am cus curi ae
inthis case as to the effect of the exception clause in the second

(continued...)
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turns upon the interpretation of the term “such section” in that
clause. The mgjority reads “such section” as a reference to section
241, as anended by the 1990 Act. Such a reading violates basic
rules of grammar and fundanental principles of statutory
construction. The mpjority would rewite the exception clause of
t he second sentence of section 602(c) to reach a result it believes
is consistent with the “overall thrust” of the statute. | do not
bel i eve that we have authority to reconstruct the statutory | anguage
in this way.

Basic rules of granmar indicate that the term “such section,” as
used in the introductory clause to the second sentence of section
602(c) refers to section 241 as it existed prior to the amendnents
of the 1990 Act. First, the sentence itself uses “such section” in
juxtaposition with “such section, as anended by this section
[section 602].” Had Congress intended the second sentence of
section 602(c) to have the meaning proposed by the mgjority, it
woul d not have juxtaposed “such section” with “the provisions of
such section as anmended by this section.” It could have sinply
stated that the anended version of section 241 would apply w thout
regard to entry or other factual events before the date of
enact ment, except as otherw se specifically provided in the amended
version of section 241 or in subsection (d).? Al though the heading
of section 602(c) is “SAVINGS PROVI SIONS,” the majority acknow edges
that it would read “such section” in the introductory clause to
prevent it fromsaving any provision in the pre-1990 section 241.

Additionally, the mnmeaning of “such section” is informed by
reference to the |ast antecedent use of the term “section.”® In

1(...continued)

sentence were presented to or considered by the Eleventh Grcuit in
t hat case. Whether these argunments were presented or not, we remnain
bound by the holding in Lopez- Anaro.

2 The provision would have been fornmulated as follows: “Except as
ot herwi se specifically provided i n such section, as anended by this
section, and subsection (d), the provisions of such section, as
anended, shall apply to all aliens described in subsection (a)
t hereof notw thstanding that . . . .~

8 ““Such’ represents the object as already particularized in terns
which are not nentioned, and is a descriptive and relative word,
referring to the | ast antecedent.” Blacks’ LawDictionary 1284 (5th

(continued...)
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this case, the immedi ately preceding reference to “section,” is to
“section 241(a) of the Imrigration and Nationality Act, as in effect
bef ore the date of the enactnent of this Act” (in the first sentence
of section 602(c)). Thus the natural and grammatical reading of
“such section” is that it refers to the pre-1990 version of section
241.

The majority posits that reading “such section” as a reference to
the pre-1990 version of section 241 would lead to an absurd result
because it would “keep the former version of the law in contro
whenever there was a difference between the old and the new.” But
this conclusion is based on the faulty prenise that the exception
cl ause operates independently of the notw thstandi ng cl ause. What
the majority fails to recognize is that the introductory clause
operates as an exception to the notw thstanding clause, and its
operation is governed by the scope of the notw thstanding cl ause.

The inpact of the exception clause is clearer if the sentence is
reordered so that the exception clause is placed after the
notw t hst andi ng cl ause, upon which it operates, as foll ows:

The provisions of such section [pre-1990 section 241], as
anended by this section [section 602], shall apply to al
al i ens described in subsection (a) thereof [section 241(a)
as anended by section 602(a)]

notwi thstanding that (1) any such alien entered the
United States before the date of the enactment of this
Act, or (2) the facts, by reason of which an alien is
descri bed i n such subsection, occurred before the date of
t he enactnment of this Act

except as otherw se specifically provided i n such section
[ pre-1990 section 241] and subsection (d).

VWhen the notw thstanding clause is considered in tandem with the
exception clause, as it mnust be, it becones apparent that the
exception cl ause does not save every difference between the grounds
for deportation in the pre-1990 and post-1990 versions of the Act.
VWhat it does save are those specific references to limtations on
entry in the pre-1990 version of section 241 which restrict
deportability based upon (1) the date of entry or (2) the date of

3(...continued)
ed. 1979).
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occurrence of events upon which deportation is based. One such
reference in the pre-1990 version of section 241 is the mandate of
section 7344(b) of ADAA which specifically limts deportation for
aggravated felony convictions to “any alien who has been convi ct ed,
on or after [Novenber 18, 1988].”

Even if, as the majority argues, there is some anbiguity in regard
to whet her section 602(c) of the 1990 Act saves section 7344(b) of
t he ADAA, doubts in this regard should be resolved in favor of the
alien. See INS v. Cardoza-Fonseca, 480 U. S. 421, 449 (1987) (noting
t he “l ongstandi ng principle of construing any |lingering anbiguities
in deportation statutes in favor of the alien”); INS v. Errico, 385
U S. 214, 225 (1966) (indicating that doubts as to the correct
construction of the statute should be resolved in the alien's
favor); Fong Haw Tan v. Phelan, 333 U. S. 6, 10 (1948) (stating that
any doubts regardi ng the construction of the Act are to be resol ved
inthe alien's favor); Matter of Tiwari, 19 | & Dec. 875 (BI A 1989).

Section 7344(b) of the ADAA specifically relates to the date of
occurrence of facts upon which deportation for conviction as an

aggravated felony is based. Notably, it precludes deportation
unl ess the alien was “convicted, on or after [Novenber 18, 1998].~
In the absence of controlling circuit law, I would find that this

provision is saved by the second sentence of section 602(c) of the
1990 Act.

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber
| respectfully dissent.

The question presented i s whether a conviction that occurred before
November 18, 1988 can be relied on to sustain a charge of
deportability for an aggravated fel ony conviction under a statutory
section—section 241(a)(4)(B) of the Act, 8 US.C § 1251(a)(4)
(1988), later recodified in 1990 as section 241(a)(2)(A)(iii) of the
Act, 8 US.C 8§ 1251(a)(2)(A) (Supp. Il 1990)—+that no | onger exists
except in cases initiated prior to April 1, 1997? In answering this
question in the affirmative, the majority dramatically alters the
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Board's | ongstanding interpretation of a 10-year-old, now arguably
defunct, lawrelating to the date after which an alien convicted of
an aggravated felony will be considered deportable.

W recogni zed previously that a conviction for an aggravated fel ony
incurred deportability only when the conviction occurred on or
after Novenber 18, 1988. Matter of A-A-, 20 I &N Dec. 492, 497 (BIA
1992) (contrasting the lack of any tenmporal limtation in the 1990
anendnments restricting eligibility to apply for a waiver under
section 212(c) of the Act, 8 U . S.C. § 1182(c) (Supp. Il 1990), with
the existing tenporal limtation on the aggravated fel ony ground of
deportability); see also Matter of Melo, Interim Decision 3313, at
3-4 (BIA 1997) (distinguishing the effect of a 1987 and a 1989
aggravated felony conviction in a custody determ nation); Mtter of
Gonez-Graldo, 20 I1&N Dec. 957 (BIA 1994) (affirmng the
di stinctions between deportability and waiver eligibility nade in
Matter of A-A-, supra). The majority apparently is unwilling either
to admt the practical consequences of our new ruling, which
essentially reverses the position we have taken for 8 years, or to
acknow edge the conflicting analysis (or the I ack of one) underlying
our prior rulings. Ignoring the proverbial elephant in the bathtub,
notw t hstandi ng the overwhelmng snell of peanuts, the mjority
insists that, really, there is no need to distinguish our prior
precedent because we never addressed this precise aspect of the
guesti on before.

If that were not enough to give one pause in accepting the
majority’s new analysis as a reasoned and perm ssible one, the
substantive bases on which the majority seeks to rationalize a
contradictory interpretation of a now superseded statutory change
made 8 years ago are questionable. W not only failed to recognize
t he change that the majority nowinsists took place, or to i ssue any

precedent to that effect, but | venture to guess that we issued
nuner ous deci sions invoking the interpretati on we today overrul e or
nmodi fy, sub silentio. As discussed below, | inagine that countless

deportation proceedings were not initiated by the Immgration and
Nat ural i zati on Service because of its simlar interpretation. This
nowrejected interpretation also was adopted consistently by the
circuit courts that addressed the question, in |large part based on
deference to the Board’s reading of the statute as a reasoned one.

The majority now proposes to read an anbi guous savings clause
provision of an 8-year-old |legislative enactnment in a way that is
dianetrically opposed to the interpretation that has been foll owed
regularly, wthout providing any substantial reason for such a
change. Furthernore, although | agree generally wth the
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interpretation of the relevant statutory |anguage advanced by ny
concurring and di ssenting col | eagues, Guendel sberger and Schm dt, |
di sagree that the decisions of the United States Court of Appeals
for the Eleventh Circuit conpel acqui escence to the majority’s post
hoc interpretation. Consequently, | dissent from the majority
opi nion, and concur, but only in part, with the concurring and
di ssenting opinion, for the reasons di scussed bel ow.

. BACKGROUND UNDERLYI NG THE | SSUE PRESENTED

Providing the reasons for the position | take in this dissenting
opi nion requires placing the aggravated felony issue presented in
hi storical context.! The foundation for this context is that, prior
to Novenmber 18, 1988, the Inmigration and Nationality Act included
three principal catch-all categories of immgration violations
related to crimes that would trigger excludability or deportability.
See, e.q., Immgration and Nationality Act of 1952, ch. 477, 66
Stat. 163, codified as 8 U S.C. 8§ 1101, et seq. (1952). These
crimnal offense categories, which applied differently in the
exclusion and deportation context, related to “crinmes involving
nmoral turpitude,” “drug” offenses (later referred to as “controlled
subst ance” offenses), and certain firearns convictions.

Section 7342 of the Anti-Drug Abuse Act of 1988, Pub. L. No
100- 690, 102 Stat. 4181, 4469-70 (enacted Nov. 18, 1988) ("ADAA"),
i ntroduced a new cl assification of convictions in addition to these
three principal ones: the aggravated felony. The definition of the
term “aggravated felony,” later codified as section 101(a)(43) of
the Act, 8 US C § 1101(a)(43) (1988), has been understood
consistently to be distinct fromits applicability to particular
statutory provisions that trigger certain consequences, oOr

! The origins of the “aggravated felony” concept and the course it
has taken since its introduction into the Inmgration and
Nationality Act 10 years ago by the Anti-Drug Abuse Act of 1988
Pub. L. No. 100-690, 102 Stat. 4181 (“ADAA’), interns of its effect

on individual inmgrants, their fanmlies, and United States
immgration policy, is a subject well worth far greater scrutiny
than it is possible to undertake here. For purposes of this
di ssent, however, | nust presune sone understanding of the origins

of our 100-year-old policy of exclusion and expulsion of
“undesi rabl es” generally, and during the past 10 years in relation
to the aggravated fel ony category. See Kessel brenner and Rosenber g,
Immigration Law and Crinmes (West Law G oup 1998).
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“disabilities,” under the imrigration |aw. See ADAA § 7342; Matter
of A-A supra, at 499; Matter of Reyes, 20 I &N Dec. 789 (Bl A 1994)
(examining the limtations inposed by the individual terms of
applicability that attached to the separate provisions involving
vol untary departure, suspension of deportation, and good noral
character); see also Anended Definition of Aggravated Fel ony, Op.
O f. General Counsel 96-16, (Dec. 3, 1996) (citing Matter of A-A-
supra, as the “leading case” for resolving the two “rel ated but not
i dentical questions” of whether a conviction is for an aggravated
fel ony and what consequences result fromthat conviction).

In Matter of A-A supra, the Board addressed the applicability of
section 101(a)(43) of +the Act, which lacked a specifically
articul ated effecti ve date and had no tenporal provision attached to
it, toineligibility for a waiver under section 212(c) in the case
of a lawful permanent resident who had served nore than 5 years
i mprisonment for an aggravated felony conviction. The Board read
silence on Congress’ part in relation to the definitional section
and certain other subsections relating to aggravated felony
convictions as indicating applicability was unlimted and applied to
convi ctions occurring before the date of the enactnent creating the
category. See id. at 497 (indicating that when Congress w shed to
l[imt the reach of a statute to a prospective application it did so
expressly); see also Matter of Conez-Graldo, supra. W enphasized
that, “[a]ccordingly, where Congress attaches disabilities to an
al i en convicted of an aggravated fel ony, those di sabling provisions
are properly read as including all such convictions, regardl ess of
when conviction occurs, unless Congress explicitly provides
otherwise.” Matter of A-A, supra, at 499 (enphasis added).?

2 Al though not necessary to resolve for purposes of this opinion,
the overbroad declaration that congressional silence supports an
essentially retroactive application of a statutory provision appears
to ne to stand the accepted retroactivity doctrine onits head. See
Hughes Aircraft Co. v. United States ex rel. Schuner, 520 U.S. 939
(1997); see also Lindh v. Murphy, 521 U S. 320 (1997); Landgraf v.
USI Film Products, 511 U S. 244 (1994); Henderson v. INS, No. 97-
4050, 1998 W 665783 (2d Cr. Sept. 18, 1998); Goncalves v. INS, 144
F.3d 110 (1st Gr. 1998). But see Matter of Soriano, Interim
Deci sion 3289 (BI A 1996; A .G 1997) (treating applications of a new
law to circunmstances occurring before its enactnent as not being
retroactive); but cf. Matter of Gonez-Graldo, supra, at 960
(affirmng the restrictions on former section 212(c) of the Act as
being “fully consistent with the Supreme Court's recent holdings in

(continued...)
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The Board acknow edged that many of the originally enacted ADAA
provisions pertaining to the consequences or “disabilities”
resulting fromconviction of an “aggravated felony” were |imted by
inplicit or explicit tenporal provisions. Matter of A-A-, supra, at
495-98 (relying on the anendnents nade by the ADAA as a basis on
whi ch to construe the effect of the 1990 change to section 212(c) of
the Act). W recognized that express |anguage in sone sections of
the ADAA explicitly restricted application of the provision to
convictions occurring “on or after” Novenber 18, 1988. Matter of
A-A-, supra, at 499 n. 15;3 see al so Aggravated Fel ony: Applicability
to Convictions Prior to Novenber 18, 1988, Op. Of. General Counse
91-3 (Feb. 22, 1991) (concluding that section 7343 of the ADAA, 102
Stat. at 4470, applies “only to those aliens ‘convicted” of an
aggravated felony on or after Novenmber 18, 1988"). Prom nent anong
the sections of the ADAA that the Board recognized as having an
explicitly prospective “on and after” Novenber 18, 1988,
applicability date is the aggravated fel ony ground of deportability,
codified originally as section 241(a)(4)(B), which enconpassed
convictions that constitute an aggravated felony as defined in
section 101(a)(43) of the Act.

Congress’ amendnent of the statute in 1990 made both substantive
and housekeepi ng changes that are relevant to our inquiry here
First, in the Immgration Act of 1990, Pub. L. No. 101-649, 104
Stat. 4978 (enacted Nov. 29, 1990) (“1990 Act”), the definition of
what constituted an aggravated fel ony was expanded prospectively to
i ncl ude additional convictions, occurring on or after Novenber 29,
1990, for crines generically referred to as noney |aundering and
crimes of violence, for which a sentence of nore than 5 years was

2(...continued)
Landgraf v. USI Film Products”).

3 See, e.qg., ADAA 8 7343 (mandating that an alien convicted on or
after Novenber 18, 1988, be taken into custody and not rel eased, and
restrictingeligibility for voluntary departure i n such cases); ADAA
§ 7344, 102 Stat. at 4470-71 (rendering deportable any alien
convi cted of an aggravated felony at any tinme after entry occurring
on or after Novenber 18, 1988); ADAA § 7347, 102 Stat. at 4471-72
(provi di ng expedi t ed deportation proceedi ngs for person convi cted of
an aggravated felony on or after Novenber 18, 1988.
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i mposed. See 1990 Act § 501(b), 104 Stat. at 5048.4 Second,
certain grounds of deportation related to controlled substance and
firearns convictions and security violations were substantively
anended. Finally, without regard to whether there was any change
what soever in applicability, each ground of deportation, including
those related to manner of entry, immgration status, and other
docunent violations, crimnal violations, security violations, and
ot her violations that were | ongstandi ng grounds of deportation, was
recodi fied across the board. See 1990 Act § 602(a), 104 Stat. at
5077.

Section 241(a)(4)(B) was anmong those renunbered in this
reorgani zati on of the “General classes of deportable aliens” under
section 241 of the Act. Matter of A-A-, supra, at 497 n.9 (noting
that the 1990 Act “revised and redesignated” the section as
241(a)(2) (A (iii), but not di stingui shi ng its conti nui ng
applicability as before). The content of this particular
deportation ground remained intact and was not touched either in
terns of its content or its reach; nothing about the substantive
applicability of this provision was altered or amended in any way.
Nowhere has the aggravated felony ground of deportation been
construed or otherwise treated as though the revisions and
redesi gnations contained in section 602 anending the 1990 Act
affected or nodified its substantive content or applicability only
to convictions after Novenber 18, 1988.

I'1. REASONABLE AND PERM SSI BLE | NTERPRETATI ON OF THE STATUTE

In ny view, a reasonable and perm ssible interpretati on of section
602(c), an anbi guous section of the statute, requires that we either
foll ow or distinguish our own precedent and properly acknow edge the
scope of controlling circuit law. Chevron, U.S A, Inc. v. Natura
Resources Defense Council, Inc., 467 U S. 837, 842-43 (1984); see
also Ronald M Levin, The Anatony of Chevron: Step Two Reconsi dered,
Synposi um on Adm nistrative Law, 72 Chi.-Kent L. Rev. 1253, 1263
(1997) (asserting that as the Court referred in other passages of

4 Subsequent to the 1990 Act and our decision in Matter of A-A-,
supra, “Congress further expanded the definition of the term
‘aggravated felony’ in the Immgration and Nationality Technical
Corrections Act of 1994 . . . [which] shall apply prospectively only
. . . ‘to convictions entered on or after the date of enactnent of
this Act.’ Section 222(b) of the 1994 Act, 108 Stat. at 4322.°
Matter of Gonez-Graldo, supra, at 959 n.1 (citation omtted).
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Chevron to “reasonabl eness,” aninterpretation that is “perm ssible”
m ght be one that, under the “hard-look doctrine” applicable to
revi ew of agency deci sions, would not be arbitrary and caprici ous).

The majority cites legislative history from the House-Senate
Conference Comrittee that | presune they believe supports their
position. Unfortunately, it is not persuasive. The quotation they
select to underscore their position that the revision and
redesignation stripped former section 241(a)(4)(B) of its
Novenber 18, 1988, effective date when it was recodified as
241(a)(2)(A) (iii) does not indicate anything of the sort, but only
addresses the fact that Congress’ principal purpose was neant to
“make the |l aw nore rational and easy to understand,” and specifies
it was intended to “repeal . . . outnoded grounds,” and to allow
“consol idation of related [deportation] grounds,” and “expansi on of
wai vers” of deportability. H R Conf. Rep. No. 101-955, at 119, 128
(1990), reprinted in 1990 U.S.C.C A N. 6784, 6793.

Reading the legislative change to strip the Novenber 18, 1988
effective date restriction from the aggravated felony ground of
deportability merely because of a recodification of deportation
grounds general |l y acconpli shes none of these stated objectives. The
aggravat ed fel ony ground was neither repeal ed nor consolidated, nor
made the subject of any expanded waiver provision. It was sinply
one of many provisions reorganized into a broad subsection that
grouped together <crimnal offenses constituting grounds of
deportability.

The limted |l egislative history neither addresses section 602(a)
directly nor constitutes evidence of a “ground-up” revision of al
deportati on provisions. The mpjority’s “understanding that the
pur pose of section 602 of the 1990 Act was to conpletely revise the
deportation grounds” is wthout support. Such a conprehensive type
of revision is what occurred recently in section 306 of the Illega
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-607
(Sept. 30, 1996) ("IIRIRA"), and had that occurred in 1990, there
woul d have been little need for Congress to take the sweeping
actions it took in the IIRRA See, e.qg., IIRIRA title 111
(“I'nspection, Apprehension, Detention, Adjudication, and Renoval of
I nadm ssi bl e and Deportable Aliens”).

| enphasize that in the course of its consolidating and
reorgani zing the placenent of the deportation grounds in the 1990
Act, Congress nade sone quite significant substantive changes to the
content of other deportation grounds in the statute, but left the
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text of the aggravated felony ground of deportability untouched

Mor eover, while Congress added to the |ist of convictions defined as
aggravated felonies, it did not roll back the effective date for
aggravated felonies for all purposes, but instead attached
prospective effective dates to the new convictions included in the
list. This is a far cry fromrecent, clearly deliberate changes in
the statute, in which Congress went far beyond a nere recodification
of deportation grounds, but indicated explicitly, for exanple, that
it intended to retroactively apply all “actions taken” in relation
to the aggravated felony grounds as a basis for renpval, w thout
regard to the date the conviction occurred, and wi shed to insure
t hat deportati on consequences would not be escaped once a plea or
judgenent of gquilty was entered and sone form of punishment or
l[imtation on an alien’'s liberty was i nposed. See Il R RA 8§ 321(c),
322, 110 Stat. at 3009-628; H R Conf. Rep. No. 104-828, at 224
(1996) (“Joint Explanatory Statement”); see also 8 CF.R § 1.1(t)
(1998).

A. Section 602(c)

| adopt the analysis advanced by concurring and dissenting
menbers Quendel sberger and Schmi dt. As | see it, a savings
provi sions saves. See Black’s Law Dictionary 1205 (5th ed. 1979)
(“Odinarily a restriction in a repealing act, which is intended to
save rights, pending proceedings, penalties, etc., from the
anni hil ati on which would result froman unrestricted repeal
Such clause continues in force the law repealed as to existing
rights.” (defining savings clause) (enphasis added)).

The purpose of a savings clause is to preserve the previously
exi sting state of affairs, or status quo, when such woul d be changed
by a statute’s anendnment. United States v. Menasche, 348 U. S. 528,
532 (1955) (limting substantive changes nade by anmendnents in the
immgration law to proceedings initiated after enactnment of the new
law). Under the |anguage of such a clause in the Immgration and
Nationality Act of 1952, the United States Supreme Court
interpreted a savings clause to apply where sonething in the new |l aw
i ntroduces a change, possibly affecting one's status under the old
| aw. See Shonberg v. United States, 348 U S. 540, 546 (1955).

Stated sinply, as nmy concurring and di ssenting col |l eagues put it,
the term*®“such section” in section 602(c) nost reasonably refers to
the substantive content of forner provisions of section 241 that
were not changed substantively by the revision and redesignation
made to the deportation grounds made in the 1990 Act. Although the
aggravated fel ony ground of deportability was recodified as section
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241(a)(2) (A (iii), not hi ng about the specified substantive
applicability of this provision was altered or amended in any way.
Nowhere has the aggravated felony ground of deportation been
construed or otherwise treated as though the revisions and
redesi gnations contained in section 602 anending the 1990 Act
affected or nodified its substantive content or its applicability
only to convictions after Novenber 18, 1988.

B. Longstandi ng Agency Precedent and the 1990 Act

The majority’s position is difficult to conprehend, as we al ready
have recogni zed that section 602 of the Inmigration Act of 1990
“revi sed and redesi gnated” the grounds of deportability. Matter of
A-A-, supra, at 492 n.1. Each existing ground of deportability was
redesi gnated nunerically in a conpl ete recodification of section 241
of the statute that was neant to better classify subsections by
category, but only certain grounds were actually altered or anmended
i n substance. See 1990 Act § 602(a). The section that governs
deportability for conviction of an aggravated fel ony was not changed
at all in substance, or, in nmy view, in applicability.

The mgjority’s current position essentially abandons this
conclusion. It rests on the view that (1) although no substantive
change was made to the aggravated fel ony ground of deportation in
1990, and 2) although no change was made to the specific
i ndi vidual |y desi gnated effective date on which this provision was
made applicable in 1988, the scope of its applicability was changed
nevert hel ess, because Congress recodified the subsections of the Act
and at the same time substantively anended sone ot her subsections.
This is at odds with our existing precedent.

The Board has expressly recognized the difference between those
provi si ons that were renunbered or redesi gnated by section 602(a) of
the 1990 Act, and those that were substantively anended as to their
content, and has treated these qualitative and quantitative changes
differently. In Matter of Chow, 20 I&N Dec. 647 (BI A 1993), aff’'d
sub nom Kin Sang Chow v. INS 12 F.3d 34 (5th Gr. 1993),
di scussing the change worked by section 602(a) in relation to
section 241(a)(14) of the Act and its redesignation as section
241(a)(2) (O, the Board found that the statutory change

significantly amended the substance of the provisions by
i ncreasing the nunmber of weapons offenses . . . and
repl acing the [forner] enumeration of the specific types of
weapons . . . with one all-enconpassing definition of a
“firearm or destructive device.” In essence, section
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241(A) (2)(C) of the Act represents the enactnent of a new
statutory provision that conpletely supersedes all forner
versions of that deportation ground.

. . . Since the 1990 Act conpletely substituted section
241(a)(2)(C) of the Act for section 241(a)(14), we concl ude
that it also made irrelevant any restrictions on the
applicability of the provisions of the former statute
pl aced on it by the 1988 Act.

Id. at 650-51 (enphasis added); see also Kin Sang Chow v. INS,
supra, at 37, 38 (agreeing that the 1990 Act “conpl etely supersedes
all former versions of legislation dealing with deportation for
firearm offenses” and that “the BIA was justified in finding that
Chow violated 8§ 241(a)(2)(C and that the BIA s decision was

reasonabl e i n accordance with Chevron” (enphasis added)).

Thus, the Board was well aware that with section 602(a) of the 1990
Act Congress only changed the nunerical designation of some
deportation grounds, while with others, such as that governing
firearns violations, it “conpletely substituted” the text of the new
section for that of the former section. And, in the latter cases,
t he Board concluded that any limtation on the applicability of the
fornmer section would no |longer have any force, |leaving only the
effective date provision of section 602(d) to govern the
applicability of the new section. Mtter of Chow, supra.

By contrast, the Board did not make such a suggestion either in
Matter of A-A-, supra, which preceded Matter of Chow, or in Matter
of Gonez-G raldo, supra, which foll owed Chow. |Indeed, in Matter of
A-A-, we invoked, as a contrast to such a reading, the express
| anguage of the aggravated felony ground of deportability first
i ntroduced by the ADAA (which the majority denies we have addressed
other than for “illustrative purposes”). Al though the Board did not
need to reach the issue of deportability in that case because the
respondent’s Order To Show Cause had been issued before the change
in the law, we specifically relied on the provision pertaining to
deportability as a point of conparison, stating,

For exanple, as enacted by section 7344(a) of the
Anti-Drug Abuse Act of 1988, 102 Stat. at 4470-71, section
241(a)(4)(B) of the Act, 8 U S.C. § 1251(a)(4)(B) (1988),
renders deportable any alien “convicted of an aggravated
felony at any time after entry.” Congress explicitly
stated that this deportation ground would only be
prospectively applied to an alien “convicted, on or after
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the date of the enactnent of [the 1988] Act, of an
aggravated felony." Section 7344(b) of the Anti-Drug Abuse
Act of 1988, 102 Stat. at 4471

Matter of A-A-, supra, at 497 (enphasis added) (footnote omtted).
Moreover, in 1994, in Matter of Gonez-Graldo, supra, we |ooked to
the 1990 Act to defend the rationale for our decision in Mtter of
A-A-, supra, stating that Congress, which is “presumed to be
cogni zant of existing |aw pertinent to the legislation it enacts,
see, e.g., Cannon v. University of Chicago, 441 U S. 677 (1979);
Lorillard v. Pons, 434 U S. 575, 581 (1978); Blitz v. Donovan, 740
F.2d 1241 (D.C. Cr. 1984), . . . did not disturb our construction
of the statutory provisions at issue in Matter of A-A- and revisited
here.” Matter of Gonez-Graldo, supra, at 961 n.3 (enphasis added)
(citing Matter of A-A-, supra, at 499).

In Matter of Chow, supra, we nade very, very clear that the basis
for our ruling was the fact that the substance of the separate
provision relating to firearns and destructive devices was hew.
Furthernore, the fact that section 602(d) sets forth an effective
date for the changes made by the 1990 Act need not nean it obviates
aspects of tenporal applicability associated with pre-existing
provisions that were nerely redesignated in the course of the
recodification. See Matter of Papazyan, 20 |I&N Dec. 568, 570 (Bl A
1992), in which the Board addressed little nore than whether the
Service could sustain its burden of proof in ternms of charging a
deportation ground under its present designation when based on the
grounds of inadmssibility as previously codified in the Act.
Therefore, section 602(d) may be afforded neaning sinply as to when
charges under the relevant sections of section 241(a) as
redesi gnated are proper, and need not supplant or substitute for a
previously enacted and substantively undisturbed applicability
provi sion such as exists under section 7344(b) of the ADAA, 102
Stat. at 4471

To dismss our reliance on the ternms of section 7344 of the ADAA
as being no nore than nerely for an “illustrative purpose” strains
credulity. O course these extensive conparisons served an
illustrative purpose, but why would the Board repeatedly invoke a
supposedl y superseded provision of the ADAA purely for purposes of
illustration? And even if we had used past history that had been
superseded to illustrate a point, why would we have been so i nexact
as not to distinguish it squarely as only an aspect of our
illustration?
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We spent over five pages discussing these ADAA provi sions in depth,
and specifically relied on section 7344 of the ADAA as a
counterpoint for our interpretation of the 1990 Act provision
pertaining to restrictions on waiver eligibility. Mitter of A-A-,
supra. We rneani ngful ly distinguished our conclusion in Matter of
Chow on the basis that it “conpletely superseded” the former
deportability ground pertaining to firearms, because it was
“conpletely substituted” in the 1990 Act, never indicating that we
bel i eved t he aggravated fel ony deportati on ground to have been gi ven
the sanme effect. See also Matter of Lopez-Amaro, 20 | &N Dec. 668
(BIA 1993) (holding that a respondent convicted of first degree
murder with a pistol was deportable for a firearns violation under
section 241(a)(2)(C on the basis of our decision in Matter of Chow,
supra), aff’d, 25 F.3d 986 (11th Cr. 1994).

Certainly, we nmust have taken the provisions of section 602 of the
1990 Act into account generally ininterpreting the newfirearns and
wai ver provi sions. It is not as though we made only sone casual
reference to section 7344 of the ADAA in Matter of A-A-, as an
exanpl e, albeit without any force, of “what Congress does when it
wants to set a prospective l[imtation.” Cf. Mtter of Lettman,
Interim Decision 3370, at 16 (BIA 1998). The majority fails to
explainits disregard for the inplicit and explicit reliance on the
aggravated fel ony deportability ground in our analyses in Matter of
A-A-, supra, or Mitter of Chow, supra, in asserting that its
concl usi on today sonmehow is in conformty with that precedent.

Moreover, a closer | ook at our 1993 decision in Matter of Lopez-
Amaro, supra, is revealing in that it involves a respondent
convicted in 1983 of first degree nmurder with a firearm who was not
charged wi th being or found deportable on the basis that her rmnurder
conviction constituted an aggravated felony. 1d. at 669. If the
majority’s view of section 602(c) of the 1990 Act is correct or
consistent with the way in which the applicability of the
deportation ground for an aggravated felony previously was
under st ood, why would an alien convicted of first degree nurder in
1983 not have been charged with being convicted of an aggravated
felony, but as having been convicted of a firearns offense, as
amended by the 1990 Act?°®

51 note that the Order To Show Cause in this case was issued on
July 31, 1991, after the March 1, 1991, date on which the revisions
and redesi gnations nmade in section 602(a) of the 1990 Act had taken
ef fect according to section 602(d).
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We recognized specifically that “[d]eportability based on
conviction of a crime involving noral turpitude is not at issue in
this case because the nurder took place nore than 5 years after the
respondent’s [1977] entry into this country.” Matter of Lopez-
Amaro, supra, at 669 n.1.® W do not intinmate even the possibility
that the respondent could have been deportable based on an
aggravated fel ony conviction. VWhile, admittedly, the particul ar
grounds of deportability charged are wthin the prosecutorial
di scretion of the Service, the Service's failure to include such a
charge and the Board’ s failure to even consider it an issue indicate
to me that, as | suggested at the outset, a 1983 conviction was
presuned not to constitute a basis for deportation because it
occurred prior to Novenber 18, 1988.

Furthernore, the Service's interpretation of forner section
242(a)(2)(B) of the Act, 8 U.S. C. § 1252(a)(2)(B) (1994), addressing
eligibility for release from custody, which had been prohibited
altogether in cases in which the respondent had been convicted of
an aggravated felony, is pertinent. See ADAA 88 7343(a), (c)
revi sed by 1990 Act 8§ 504(a), 104 Stat. at 5049-50 (enacted Nov. 29,
1990), corrected by M scellaneous and Technical Inmmgration and
Nat ural i zati on Anendnents of 1991, Pub. L. No. 102-232, § 306, 105
Stat. 1733, 1751 (“MIINA"); see also 8 C.F.R 8 242.2(c) (1997). In
interpreting the revision of that section that allowed the rel ease
of certain respondents fromcustody, the Service concluded that the
aggravat ed fel ony convictions in question were those occurring after
Novenber 18, 1988. See Op. Of. General Counsel 91-3, supra
(concluding that section 7343 of the ADAA applies "only to those
aliens 'convicted of an aggravated felony on or after Novenber 18,
1988 [and] . . . triggers the mandatory detention [provision]"); see
also Matter of Ellis, 20 1 &N Dec. 641, 643 (BI A 1993) (holding that
under the 1990 Act, the Attorney General could release an alien
convi cted of an aggravated fel ony, providing he denonstrates that he
has been lawfully adnmitted to the United States, does not present a
threat to the community, and is likely to appear for any schedul ed
heari ng) .

The Service' s interpretation supports the view that a prospective
application of the aggravated felony ground of deportability
(foll ow ng enact ment of the ADAA on Novenber 18, 1988) has been, and

5 The respondent in Matter of Lopez-Amaro, supra, was originally
parol ed into the country in 1972, but conpl eted her “entry” when her
status was adjusted in 1977. See also Matter of Jinenez-lopez, 20
| &N Dec. 738 (1993).
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remains, the rule. Qur decisions reflect that we have read the
provi sions invol vi ng t he aggravated fel ony ground of deportation and
t hose governing rel ease fromcustody together. See Matter of Mel o,
supra, at 3 (distinguishing between a 1987 and a 1989 convicti on,
each of which was for drug trafficking in concluding that it was the
respondent’s 1989 conviction that “brought himw thin the anbit of
former section 242(a)(2),” which required individuals convicted of
an aggravated felony after Novenber 18, 1988, to rebut a presunption
of dangerousness for bond purposes). It would be unusual, if not
irreconcilable, to conclude that, under the 1990 Act, an individua
convi cted of an aggravated fel ony before Novenber 18, 1988 was to be
treated as deportable on the basis of having an aggravated fel ony
convi ction, but that the aggravated fel ony custody provisions woul d
not apply to himor her

[11. SECTION 602 AND THE AGGRAVATED FELONY GROUND OF
DEPORTABI LI TY AS | NTERPRETED BY THE FEDERAL COURTS

Section 241(a)(2)(A) (iii) of the Act and t he subsecti ons specifying
grounds of deportation for controlled substance and firearns
convictions are independent of one another. It is as though
aggravated felonies are apples; firearns convictions are oranges.
VWiile they may join each other in one big fruit basket, they are
di stinct. Nonet hel ess, both the majority and the concurring and
di ssenting Board nmenbers latch onto the decisions of the Federa
circuit courts involving the substantive change in the firearns
ground of deportability as though they are dispositive of the issue
before us. | disagree.

A. The Eleventh Circuit Opinion in Lopez Amaro v. INS
Does Not Control

| note that the United States Court of Appeals for the Eleventh
Crcuit, the circuit in which this case arises, has tailored its own
decisions to follow Board law. See Jaranmillo v. INS, 1 F.3d 1149
1155 (11th Cr. 1993) (en banc). The operative word here is
“follow.” The Eleventh Circuit has expressed repeatedly its desire
to follow a consistent agency policy, nost recently citing to
Jaramllo in Yeung v. INS, 76 F.3d 337, 341 (11th Gr. 1995), where
the court held:

W recogni ze, however, that the issues raised here are of
nati onal inmportance in "an area of the |l awwhere uniformty
is particularly inmportant.” Jaramillo v. INS, 1 F.3d 1149,
1155 (11th Cr.1993) (en banc). W will therefore afford
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the Attorney GCeneral, in whom Congress has vested the
authority to rule on legal questions arising from the
immgration | aw, the opportunity to reconsider and construe
§ 212(h) consistent wth the conpeting statutory,
constitutional, and policy interests at stake.

In other words, in neither Yeung nor Jaranmillo did the circuit
court reach a particular | egal conclusion onits own, but arrived at
the result it reached by following the Board s own reasoning.
Lopez-Amaro v. INS, 25 F.3d 986 (11th Cr. 1994), cert. denied, 513
U S. 1146 (1995), is a circuit court decision addressing a weapons
conviction that relies on Board precedent in Matter of Chow, supra.
In Jaramillo v. INS supra, the court stated clearly:

In such a case, "the question for the court is whether
t he agency's answer is based on a perni ssible construction
of the statute.” W nust defer to the Board, . . . so long
as the Board's interpretation "represents a reasonable
accommodati on of conflicting policies that were comm tted
to the agency's care by the statute . . . unless it appears
from the statute or its legislative history that the
acconmodation is not one that Congress would have
sanctioned. "

Id. at 1153-54 (second enphasis added) (citations omtted) (quoting
Chevron, U.S.A, Inc. v. Natural Resources Defense Council, Inc.,
supra, at 843, 845).

In Lopez-Amaro, the Eleventh Circuit addressed the completely
rewitten ground of deportability based on a firearns conviction as
it had been addressed by the Board in Matter of Chow, supra,
separate and apart fromany interpretation of the aggravated fel ony
ground of deportability. As | have indicated above, the respondent
in Lopez- Anaro was not charged with deportability on the aggravated
felony ground based on a 1983 first degree nurder conviction,
al t hough there was no i npedi nent to her being so charged had a pre-
Novenmber 18, 1988, conviction been viewed as supporting a charge of
deportability. Thus, although the majority speaks in terns of the
circuit “addressing” the issues raised—and ny tw dissenting
col | eagues apparently acqui esce tothis position—learly the circuit
has not done so squarely. 1In fact, the nmagjority admts that neither
the Eleventh Crcuit nor any other circuit has spoken directly to
the effect of section 602 or anything else in the 1990 Act in
relation to when a conviction prior to Novenber 18, 1988, that may
be classified as an aggravated felony renders an alien deportable
under section 241(a)(2)(A)(iii) of the Act.
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For their part, nmy concurring and di ssenting col |l eagues state only
that they do not “find a neaningful basis for distinguishing the
i ssue presented in Lopez-Amaro in regard to firearnms convictions.”
My reply to these reservations is: VWhat about our decision in
Matter of Chow, supra, and the fact that we expressly reached the
hol di ng there because the substance of the firearns provision was
conpletely revanped? \Wat about the fact that we subsequently
reaffirned our analysis in Matter of A-A-, supra, wthout even the
suggestion of nodification or clarification in Matter of GConez-
Graldo, supra? W did not address the aggravated felony
deportation ground, and the Eleventh Circuit did not follow any
reasoned interpretation on our part in that regard in Lopez- Araro.
I nst ead, as di scussed above, prior to the instant opinion, we have
made pl ai n—+n deci sions expressly analyzing the effect of the 1990
Act on the aggravated felony ground of deportati on—+that we did not
consider a conviction prior to that date to render an alien
deport abl e.

B. Federal Court Acceptance of Qur Reading

No Federal court decision appears to have squarely addressed a
challenge to a finding of deportability, per se, based on an
aggravated fel ony conviction entered prior to Novenber 18, 1988, in
which a notice was provided prior to March 1, 1991; however, at
| east one case has addressed a pre-Novenber 18, 1988, conviction,
and several have addressed the Board' s interpretation as though
conviction of an aggravated felony as a ground of deportability
provi des a point of comparison for interpretati on of other statutory
sections anmended by the 1990 Act.

In Scheidemann v. INS, 83 F.3d 1517 (3d Cr. 1996), a respondent,
who was convicted in 1987 of various Federal racketeering and
control l ed substance distribution offenses, was charged in March
1992 with deportability under section 241(a)(2)(B)(i) of the Act, as
an alien convicted of a controlled substance violation. Id. at
1518. Deciding this appeal in 1996, the United States Court of
Appeal s for the Third Crcuit found the respondent ineligible for a
wai ver of deportability under section 212(c), as anended by the
provi sions of the 1990 Act, by relying on the 1988 provisions of the
ADAA, including the aggravated felony ground of deportability,
reasoni ng as foll ows:

The other three substantive provisions of the ADAA
enpl oying the "aggravated felony" term each of which
concerns deportation of aggravated felons, explicitly limt
their application prospectively to aliens convicted of
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agaravated felonies "on or after the date of the enactnent”
of the ADAA See 88 7343(c) ("Deportation of Aliens
Committing Aggravated Felonies"), 7344(b) ("Gounds of
Deportation"), and 7347(c) ("Expedited Deportation
Proceedi ngs for Aliens Convicted of Aggravated Fel oni es").
.o [ T] hese provisions denonstrate that Congress knew
well howto limt expressly the reach of a provision where
it desired to do so, but Congress did not do so wth
respect to the definition section.

Id. at 1524 (enphasis added) (citing INS v. Cardoza-Fonseca, 480
US. 421, 432 (1987), noting that, where Congress includes
particul ar | anguage in one section of a statute but omits it from

anot her section of the same act, it is generally presuned that
Congress acted intentionally and purposely in the disparate
inclusion or exclusion). No suggestion was made that the

petitioner’s deportation was i nevitable because he was deportabl e as
aresult of a conviction for an aggravated fel ony.

Simlarly, in a 1993 decision, De Gsorio v. United States INS, 10
F.3d 1034, 1039 (4th Cr. 1993), the United States Court of Appeals
for the Fourth Circuit adopted the view of the Board in Matter of A-
A-, supra, concluding that “[t] he Board contends that because other
sections of the ADAA and the I MVACT have explicitly prospective
| anguage (i.e. they are applicable only to aggravated felony
convictions on or after the date of enactnent), then sections
wi thout any tenporal limts, such as § 212(c), nust include all
aggravated felonies.” The court so held based on its understandi ng
t hat

[t]he Board asserted in Matter of A-A- that when Congress
intended a restriction in the ADAA to apply to convictions
only after the date of enactnent, it expressly so stated.
Int. Dec. 3176 at 8-10. For exanple, 8§ 7344(a) nmmde aliens
convicted of an aggravated felony deportable, but this
provision was only to be prospectively applied to
convictions after the date of the ADAA's enactnent. 102
Stat. at 4470-71, (codified at 8§241(a)(4)(B) of the INA 8
U S CA 8 1251(a)(4)(B) (West Supp.1993)).

Id. at 1039 n.4 (enphasis added).

I n anot her case involving crimnal reentry after deportation by one
convi cted of an aggravated felony, United States v. Baca-Val enzuel a,
118 F. 3d 1223 (8th Gr. 1997), the United States Court of Appeals
for the Eighth Grcuit acknow edged that at the tine the petitioner
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was convi cted of a state drug charge in 1987, his conviction was not
an aggravated felony, but a felony which then was a deportable
of fense under section 241(a)(4), and reentry into the United States
after deportation carried a maxi mum penalty of 2 years in prison.
8 US.C § 1326 (1987). The court recognized, however, that while
Baca- Val enzuel a was i npri soned, Congress passed statutes in 1988 and
1990 anending the relevant provisions on illegal reentry after
deportation in several of the other substantive sections of the 1988
Act, which used the term"aggravated felony,"” but explicitly limted
the statute's application to aliens convicted of aggravated fel oni es
"on or after the date of the enactnent.” The court reasoned that
such an express limtation woul d have been unnecessary and r edundant
if the definition of "aggravated felony" did not already include
convictions prior to the effective date of the Act. See id. at 1229
n.12, (where the court enphasized that

[I]n two other sections of the 1988 Act a substantive
provi sion regardi ng the deportation of aliens who conmt an
aggravated felony is explicitly limted to prospective
crimes only. See 88 7344(b) ("G ounds of Deportation”) &
7347(c) (“Expedited Deportation Proceedings for Aliens
Convi cted of Aggravated Felonies”)).

These Federal court decisions rendered in 1996, 1993, and 1997,
respectively, relied on the Novenmber 18, 1988, effective date
applicable to the aggravated fel ony ground of deportation. They did
not invoke the pre-1990 Act provision for “illustrative purposes,”
but because they viewed it as being in effect, just as we, at the
Board, relied on the Novenber 18, 1988, effective date in our 1992,
1993, and 1994 deci si ons.

' V. CONCLUSI ON

The majority, neverthel ess, ignores our previous reliance on the
aggravated felony deportation ground as a point of conparison to
under stand the provisions of the 1990 Act. Although no |egislative
history exists that directly addresses the scope of the aggravated
fel ony deportation ground, and although no Federal court supports
the position we now adopt as precedent, the majority puts it forth
as a reasoned anal ysis.

VWil e the nature of the ultimate questi on—did a sinpl e housekeepi ng
recodification that left intact all substantive aspects of a prior
subsection stating that deportability is incurred when an alien is
convicted of an aggravated felony after Novenmber 18, 1988, change
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t hat subsecti on—ay seemrather straightforward, the answer is not
pl ai n and requires reexam nation of anbi guous statutory provisions.
I question the value of such a debate when the particul ar question
al ready has been decided and foll owed consistently by the Board in
aggravat ed fel ony cases, the statutory secti ons have been conpletely
overwitten both in form and substance, the provision would affect
convictions over 10 years old, and the answer now gleaned from
revisiting prior law applies only to whatever remai ni ng deportation
proceedi ngs that were initiated sonetinme before April 1, 1997, are
still pending, going on 2 years |ater

However, because | cannot conclude that the majority opinion
reversing our established interpretation constitutes a reasoned
deci sion, and because extrenmely severe deportation consequences
attach to the interpretation they i npose, | cannot joinit. Indeed,
even if | agreed with the majority’s analysis, | could not joinit,
as | believe that if we are going to reverse consistently applied
Board |law, we should declare that we are doing so, provide our
reasons for doing so, and, as we have done in the past, nake
specific, intentional nodifications to existing precedent deci sions.
| also do not find that the result reached by the mgjority is
preordained in the Eleventh Circuit, in which jurisdiction this case
ari ses. Consequently, | dissent.
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