Interi mDecision #3432

In re Jai ne Cesar PEREZ, Respondent
File A90 751 109 - Huntsville

Deci ded June 6, 2000

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

The offense of burglary of a vehicle in violation of section
30.04(a) of the Texas Penal Code Annotated is not a “burglary
of fense” within the definition of an aggravated felony in section
101(a)(43) (G of the Inmmgration and Nationality Act, 8 U S. C
§ 1101(a)(43)(G (Supp. 1V 1998).

Pro se
Charlotte K. Lang, Assistant District Counsel, for the Immgration

and Naturalization Service

Bef or e: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairman;
SCI ALABBA, Vi ce Chai rman; VACCA, HElI LMAN, HOLMES, HURW TZ,

VI LLAGELI U, FI LPPU, COLE, ROSENBERG, MATHON,
GUENDELSBERGER, JONES, GRANT, MOSCATO, and M LLER, Board
Menber s.

SCHM DT, Chair man:

This is a tinmely appeal from an Imrigration Judge s October 26,
1999, decision finding the respondent renovable as an alien
convi cted of an aggravated fel ony under section 237(a)(2)(A)(iii) of
the Inmmgration and Nationality Act, 8 U S.C. § 1227(a)(2) (A (iii)
(Supp. 1V 1998). We will sustain the appeal and term nate renoval
pr oceedi ngs.
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I. 1 SSUE

The issue in this case is whether burglary of a vehicl e under Texas
state law is a “burglary offense” within the definition of an
aggravated felony set forth in section 101(a)(43)(G of the Act,
8 U S C 8§ 1101(a)(43)(G (Supp. IV 1998). W hold that it is not.

I'1. BACKGROUND

The respondent was charged with renovability fromthe United States
as an alien convicted of an aggravated felony as defined in section
101(a) (43) (G of the Act. At a hearing before the Imrgration
Judge, the unrepresented respondent admitted that he had been
convicted of burglary of a vehicle in violation of section 30.04(a)
of the Texas Penal Code Annotated. That section provided as
foll ows:

A person conmits an offense if, wthout the effective
consent of the owner, he breaks into or enters a vehicle or
any part of a vehicle with intent to conmit any felony or
theft.

Tex. Penal Code Ann. § 30.04(a) (West 1993). The only other
evi dence in the record of the respondent’s convictionis acertified
“commitnment print-out” that provides no details concerning the
ci rcunst ances surroundi ng the conviction.

The I mrigration Judge found the respondent renovable as an alien
convicted of committing a burglary offense within the neaning of

section 101(a)(43)(G of the Act. On appeal, the respondent
asserts, inter alia, that his burglary offense is not one of
“aggravated involvement.” W construe this as a challenge to the

I mmigration Judge’s finding that the respondent’s vehicle burglary
conviction is for an aggravated felony. The appellate brief of the
I mmigration and Naturalization Service does not elaborate on its
| egal theory of renovability. Upon consideration, we find that the
respondent was not convicted of an aggravated fel ony.
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I'11. FEDERAL BURGLARY OFFENSE

Cenerally, we apply a federal standard in determ ning whether a
state offense fits within the aggravated felony definition. See
e.g., Mutter of Rodriguez-Rodriguez, Interim Decision 3411 (BIA
1999). In the absence of a definition of the term “burglary
of fense” in the Act, or sone other clear expression of congressiona
intent, our logical starting point is the definition of a burglary
set forth by the United States Suprenme Court in Taylor v. United
States, 495 U. S. 575 (1990). See Matter of Rodriguez-Rodriguez,
supra (citing the Taylor definition with approval).

Taylor v. United States was a sentence enhancenent case presenting
a simlar undefined use by Congress of the term “burglary.” The
Court rejected the notion that Congress intended burglary to nean
what ever of fense has been | abel ed as burglary by the state in which
the conviction occurred. Taylor v. United States, supra, at 590-92.
The Court also rejected the contention that burglary should be
presuned to have its “common-|law neaning.” 1d. at 594.

I nstead, the Court adopted a generic definition that enbodied the
nodern use of the termin nost state crimninal codes and appr oxi mat ed
the usage in the Mddel Penal Code. Taylor v. United States, supra,
at 598. Under that definition, the basic elenents of burglary are
unl awful or unprivileged entry into, or remaining in, a building or
ot her structure with the intent to commt a crine. 1d. At |east
two federal courts of appeals, including the United States Court of
Appeal s for the Fifth Circuit, where this case arises, have adopted
the Taylor definition in interpreting the term “burglary offense”
under section 101(a)(43)(G of the Act. Lopez-Elias v. Reno,
No. 99- 60757, 2000 WL 381459 (5th GCir. May 1, 2000);
Sol arzano—Patlan v. INS, 207 F.3d 869 (7th Cir. 2000).

In section 101(a)(43)(G of the Act, Congress did not nmeke
reference to a particular federal statute defining a burglary
offense. In this context, although a state definition of burglary
is not necessarily irrelevant, including burglary of a vehicle in
the definition of a burglary offense would be inconsistent with the
concept of burglary articulated in (1) the common law, (2) the
generic federal definition in Taylor, (3) the Mdel Penal Code, and
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(4) the laws of many states. See Taylor v. United States, supra, at
598; Model Penal Code 8§ 221.0, 221.1 (1998). Therefore, it seens
safe to say that whatever the contours of a “burglary offense” under
section 101(a)(43)(G mght be, they do not include burglary of a
vehi cl e.

The question of the precise scope of the term “burglary offense”
under section 101(a)(43)(G has been neither adequately devel oped
nor fully argued in this appeal. Here, we sinply hold that burglary
of a vehicle under this particular Texas statute is not a burglary
of fense under section 101(a)(43)(Q.

I'V. CONCLUSI ON

W hold that this respondent’s conviction for burglary of a
vehicle, in violation of section 30.04(a) of the Texas Penal Code
Annotated, is not a conviction for an aggravated felony burglary
of fense under section 101(a)(43)(GQ of the Act. W will therefore
sustain the appeal and term nate renoval proceedings.

ORDER: The appeal is sustained and renoval proceedings are
t er mi nat ed.



