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PROPOSED DECISION

This claim against the Government of Cuba, under Title V of the

International Claims Settlement A&t of 1949~ as amended, was presented

by SMITH, KIRKPATRICK & COMPANY, I~C., in the amount of ~166~257.34~,

and is based upon the asserted loss of payment for merchandise shipped

to Cuba.

Under Title V of the International Claims Settlement Act of 1949

[78 Star. iii0 (1964), 22 U.S.C. §§1643-1643k (1964), ~s ~mended, 79

Star. 988 (1965)], the Commission is given Jurisdiction over claims

of nationals of the United States against the Government of Cuba. Sec-

tion 503(a) of the Act provides that the Commission shall receive and

determine in accordance with applicable substantive law, inciudlng.

international law, the amount and validity of claims, by nationals of

the United States against the Government of Cuba arising since

January I, 1959 for

losses resulting from the nationalization, ex-
propriation, intervention or other taking of,
or special measures directed against, property
including any rights or interests therein owned
wholly or pa~tlally, directly or indirectly at’" o.
the time by nationals of the United States.

Section 502(3) of the Act provides:

The term ’property’ means any property, right or
interest including any leasehold interest, and
debts owed by the Government of Cuba or by
enterprises which have been nationalized, expro-
prlated, intervened, or taken by the Government



of Cuba and debts which are a charge on property~

which~ has been nationalized, ¯ expropriated, inter-
vened~ or taken by the Government of Cuba.

Section 502(1) (B) of the Act defiues~ the¯ teem "national bf.¯ the~ United

States" as a~ corporation or .other legal entity which is organized

under the laws of the United States, or of any State, the District of

Columbia~ or the Commonwealth of Puerto Rico, if natural persons who

are citizens of the United States own, directly or indirectly, 50 per

centum or more of the outstanding capital stock or other beneficial

interest of such corporation or entity. ~

Officers of the claimant corporation have certified that the claimant

was organized in the State of New York, and that at all times between the

respective dates of loss and presentation of this claim on NOvember 29,

1965, more than 50% of the outstanding capital stock of the claimant

corporations has been owned by nationals of the United States within the

mes.ning of Section 502(I)(B) of the Act.

The evidence of record, including a statement of a corporate official

of claimant, discloses that at all times pertinent to this claim lO0 per

cent of the outste~_ding shares of stock of the SMITH~ KiP_~TPATRICK & COMPA~NY

were held by nationals of the Uniter States.

The evidence of record includes copies of correspondence from the

claimant corporation to Cuban bs~ks and consignees and from banking

institut!ons~ including The Trust Compsmy of Cuba, the Morgs.u Guaranty

Trust Company of New York, The Chase Manhattan Bank and froz the consi~uees

and others~ such as The Americ~u Express Company. Further, the record

includes recapitulations of the ~trans~¢~ions’. invol~ed’.~in.lthis~, claim,, prepared

by claimant; and copies of invoices, drafts and other data concerning the

shipments of merchandise to the accotunts of the consignees, namely, E. Bustillo,

C. &~.~ S.A., Licuba Trading Company. and W. M. Anderson Trading Company, S. Ao

This evidence discloses that the purchase price of the merchandise and ac-,..
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companying charges for such shipments were~ in transactions with the

W. M. Anderson Trading Company~ S.A.~ paid by the consignee to The

Trust Company of Cuba; and that the dollar reimbursement releases or

authorization for such reimbursement were never granted by Cuban

governmental officials. The other drafts for shipments made by claimant

were not paid to the collecting banks by the consignees. Claimant states

that it has not received any of the funds for the shipments~ enumerated

hereafter.

There follows hereafter a listing of the shipments made by claimant

to the Cuban consignees, including information on the paid and unpaid

drafts. The claimant utilized drafts which were to be paid upon delivery

or were due and payable within 30 to 180 days from date of the invoices.

The lls%ed amounts are net after adjustment or credit.

I. PAID DRA~T_S

Date and Number of Draft Amount Date of Psyment

3182
(June 19, 1959) $ 486.27 December 12~ 1959

3395
(August 7, 1959) 702.50 December 17, 1959

3466
(August 27, 1959) 1,626.10 February 26, 1960

3508
(September~lO, 1959) 1,250.30 March lO, 1960

3660
(October 21, 1959) ~03.1~ February 2, 1960

( otal)

II. UNPAID ACCOD.~NTS:

The claimant includes lists of transactions during the period June 1958~

I through February 1959, when numerous shipments of merchandise were shipped

for the account of E. Bustillo C. & R., S.A. and the account of Licuba

Trading Company~ both of Havana~ Cuba. The claimant advised that these

shipments total $161,989.05, with shipplng and other attendant fees; and

that claimant has never been paid due to the actions of the Cuban Government.

The shipments include the following to E. Bustillo C. & R. for material and

merchandise furnishel to the Cuban armed services:
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Date and Number of Draft Amount Tenor of Draft

1637
(June IS, 1958) $ 9,566.15 90 Days

16B5
(June 12, 1958) 7,823.71 90 "

1693
(june 23, 1958) 5,929.51 9o "

1696
(June 24, 1958) 27,623.o9 9o "

19o2
(July 31, 1958) 4,773.7~ 90 "

1964
(August lB, 1958) 9,338.483 90 "

~o34
(september ~, 1958) 6,7~1.5~ 9o "

(September 24, 1958) 5,920.14 90 "

eeo~
(October 6~ 1958) 1,675.% 90 "

(October lO, 1958) 9,957.50 90 "
~56

(Oe~o~ ~6~ ~958) ~8~393~3 90 "

(oe~o~e~ ~T, ~958) ~,T68.86 9o "
~70

(October ~, ~958) ~54.06 90 "
~69

(oe~o~ ~, ~958) ~88.6o 9o "

(Oe~o~e~ 3z~ Z958) ~,TT6.~ 90 "
2392

(~ovem~r ~4, ~958) 435.~o 9o "

(December 12, 1958) ~50.91 90 "

2742
(eet~r~ 95, ~95~) ~,~9~.8B 9o "

Open Accost - E. Bustillo C. & R.

December 31, 1958 Debit Note ~349 $ 45.49
December 31, 1958 ~348 77.34

Feb~a~ 20, 1959 ~479 63.19

TOTAL, due and payable, E. Bustillo C. & R., $153,987.64

In connection with transactions ~ith Licuba Trading Company, the claimant

has submitted copies of claimant’s drafts bearing No. 586, .dated November 22,

1957, and February 20, 1958, in the total amount of $17,426.40. This sum

was reduced to $7,426.40 in accordance with Item 114313, June 17, 1958,

The Chase Manhatts~u Bank to the claimant.
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In correspondence to The Chase Manhattan Bank from claimant, dated

October 28~ 1958, Drafts 1805~ 1806 and 1807, in the total amount of

$7,426.40, were to be returne~ to claims~ut and in their stead the follo~ing

drafts were substituted for collection:

Date of Draft Amount Draft No. Due Date

October 28, 1958 $1,000.00 1-586 December 15, 1958

October 28, 1958 1,O00.OO 2-586 February 15, 1959

October P_8, 1958 1,O00.O0 3-586 April 15, 1959

October 28, 1958 1,O00.O0 4-586 June 15, 1959

October 28, 1958 1,O00.O0 5-586 August 15~ 1959

October 28, 1958 l,OOO.OO 6-586 October 15~ 1959

October 28, 1958 1,O00.O0 7-586 December 15, 1959

October 28, 1958 ..426.50 8-586 February 15~ 1960

 7,426.5o

Interest Charges on above Drafts:

October 27, 1953 Debit Note 0~9231 $559.46

Febraary 3, 1959 ~9418 15.45

$ 74.9 

TOTAL~ due and payable, Licuba Tra~ing Company, $8,001.41

Cla!n~ut ~vise~ that the s~s liste~ here~z~er are ~ue ~ pay~b!e~

~d that clair~t h~s never been paid for the merchandise shippe~ to

the Cub~ consi~_ees:

W. M. Anderson Tr~ing Colony $ 4,268.29

E. Bustillo C. & R. 153,987,64

Licuba Tr~ing Co~y ... 8~001.41

~ ~ ~ ~.~ ~ ~r~d Total $166,257.34

~e Goverr~ent of Cuba, on September 29~ 1959, publish~ its Law 568,

concerning forei~ ~change. Therea~er, the Cuban Government effectively
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precluded not only tr~usfers of funds to creditors abroad, but also

payment to creditors vithin Cuba~ by numerous, unreasonable and

costly demands upon the consig~uees, -~-ho ~-ere thus deterred from com-

plying vith the demands of the Cuban Government. The Commission holds

that Cubs.u La-~ 568 ~ud the Cuban Governme_-~ ’s implementation thereof,

with respect to the rights of the claimant herein, ~.as not in reality

a legitimate exercise of sovereign authority to regulate foreIEn exchange,

but constitute~ an intervention by the Government of Cuba into the con-

tractue~ rights of the claim~nts~ which resulte;~ in the taking of American-

o~ed proper~y ~.~-thin the meaning of Section 50~(a) of the Act. (See Claim

of The Scnwar~enb~.ch Lube~ Comps.ny~ Claim No CU-0019, 25 FCSC b2miann

Rep. 58 _/~uly-Decem’oer 196_6~; an~ Claim of Etna Pozzolema Corporation, Claim

~o. c~-oo49).

~̄n~ Co~.~mission finds ~’.~-~ ~" ~ un~aid aceo~uzts ~ere lostAccordingly~ ~ ~ ~_~ ~n_    _

as a resul~ of i~erven~ion by ~he Gover~en~ of Cub~, ~d ~he,~ i’n the

absence of e~dence to the    ~ ~ con~r~ry~ such losses occ~red on the respective

~uri%~ da~es from d~e of "~ ~,a_a ~cco~Jm~s~ maturing

a~er September 29, 1959. Ho~ever, ~th reject to the dates of loss as

to those goers shippe~ for -#nieh pa~er~ %~.s due prior -3o ~ ~= .... 29~ 1959~

the Cohesion f~,~s ~ ~ ~......... ~ ~n= losses occ-~r~ on September

effective da~e of L~w 568. The Cohesion ~ther finds th~% in those

instances in ~ ~ th~.~.cn pa~ents ~;ere ~de by the Cuban ~ ~ ~ ce_s_gne~s, . ~ losses

o.ccu~d on the days a~er .~ ~-~ .... e ~he consignee    thep~._~e. ~de by     Cuban to

Cub~ b~k.

The Cohesion has decided %h~t in ce~ification of losses on ciai~.s

dete~ned p~su~n~ to Title V of ~he In~ernationa! Cl~ims

Act of 1949,. as ~end~, .interes~ shoed be included at the r~e of 6% per

~ ~om the dates of loss to ~ ~     "" ¯~,e date of settlement (~e Claim of

c9 o,ration c a!m
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Accordingly~ the Commission concludes that the amount of losses

arising from shipments of goods to the Cuban consignees shall be in-

creased by interest thereon at the rate of 6% per a~uum from the dates

on which the losses occurred~ to the date on which provisions aremade

i~ for the settlement thereof, as follows:

On $159,562.55 from September 29, 1959

On 1,O00.O0 from October 15, 1959

On 486.27 from December 13, 1959

On 1,O00.O0 from December 15, 1959

On 702.~0 t’rom December 18, 1959

On ~ ~.~ from February B~ 1960

On 426.50 from Feb~ary 15, 1960

On ~.,6~6.10 from Febraary 27, 1960

On l, 250.30~ z~rom ~%rch~ ll, 1960

T~
’~166,$57

OF LOSS
¯he Co~ss!on c.L~e~ that ~H, ~ATRICK & C0~ INC.~ suf-

fere£ a loss~ ~s e~ _~s~_~    actions of the Government of Cube, ~thin the

scope of ~’~..~ ~ ~ ~ of ~-~-.~.~ Int~:~t~:ation~l Claims Settlement Act of 1949, as

~ende~ in "~ne ~o~ub of One H~udr~ Slay-Six Thousand Two H~_dre.. Fifty

Seven Dollsrs ~zd ~’h~ ......

6% per ~mt~ from the respective dates of loss to the date of settlement.

Date~ at    ~ ’ ~
~_d entere~ as the ProDose~_
Decision of the Co~~ ssion

.JUN 19

The statute does no~ pro~de for %he pa~en~ of claims against ~he
Gover~ent of Cuba. Pro~sion is only ~de for the deter~nation by the
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Commission of the v~lidity a~d e~otuuts of such claims. Section 501
of the statute spec!ficially precludes any authorization for appropriations
for payment of theme claims. The Commission is require~ to cerbify its
finlings to the Secr~ten~y of State for possible use in future n,~,gotiations
~_th the Goverr~ent of Cuba.

NOTICE: Purs-~nt to the Regulations of the Commission, if no objections
are filed within 15 ~ays a~ter service or receipt of notice of this Pro-

a~_s_o.. -~!ll be entered as the Final Decision of -~-posed Decision, the ~ ~ ~                                                .
the Commimslon.~upon the ez~iration of 30 days after such ser-~_ce or re-
ceipt of notioe, ~-uless the Co~nission otherwise orders.-. (FCg~ Reg.,
45 C.F.R. 531.5(e) end (g), e,s amended, 32 Fed. Reg. 41~-13 (1967).)
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