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PROPOSED DECISION

This claim against the Government of Cuba, filed under Title V

of the International Claims Settlement Act of 1949, as amended, was

presented by AUSTIN WILLIAM FAILEY and is based upon the asserted loss

of $1,600.00 sustained in connection with the ownership of a stock

interest in Companla Cubana, S. A. Claimant has been a national of

the United States since birth.

Under Title V of the International Claims Settlement Act of 1949

[78 Stat. iii0 (1964), 22 UoS.C. §§1643-1643k (1964), asamended 79

Star. 988 (1965)], the Commission is given jurisdiction over clsims of

nationals of the United States against the Government of Cuba. Sec-

503ia) ~f the Act provides that the Commission shall receive snd

determine in accordance with applicsble substantive law, including

international law~ the amount and validity of clsims by nationals

of the United States agsinst the Government of Cuba arising since

January i, 1959 for

losses resulting from the nationalization, expro-
priation, intervention or other tsking of, or
special measures directed against, ¯property
including any rights or interests therein o~ned
wholly¯or partially, directly or-indirectly at the
time by nationals of the UnitedStates,



Section 502(3) of the Act provides:

The term ’property’ means any property, right, or
interest including any leasehold interest, an4
debts owed by the Government of Cuba or ~y enter-
prises which have been nationalized, expropriated,
intervened, or taken by the Government of Cuba and
debts which are ~ charge on property which has been
nationalized, expropriated, intervened, or taken by the
Government of Cuba.

The record contains stock certificate No. USdI9 issued to the

claimant on November 4, 1959 for 26 shares of capital stock in

Compania Cubana, S.A. On the basis of all the evidence of record,

includihg the foregoing certificate, the Commission finds that the

claimant owned, continuously from the date of loss to the p~esentation

of this claims 26 shares of the capital stock issued by Compania

Cubana~ So A.

On August 6, 1960~ the Government of Cuba published Resolution

NOo I in its Official Gazette (pursuant to Law 851) which listed as

nationalized Compania Cubana, S. A. Accordingly, the Commission finds

that Compania Cubana, S. A. was nationalized by the Government of Cuba

on A~gust 6~ 1960. Compania Cubana, S. A. was incorporated in Cuba and

thus would not qualify as a national of theUnited States under Section

502<I)(B) of the Act which defines the term"national of the United States

as including a corporation or other.legal entity which is organized under

the laws Of the United States, or of any State, the District of Co~mbia~

or the Con~nonwealth of Puerto Rico, if natural persons who are citizens

of the United States own~ directly or indirectly, 50 per centum or mo~e

of the outstanding capital stock or other beneficial interest of such

corporation or entity° In this type of situation it has been held

previously that a stockholder in such a corporation is entitled to file

a claim based upon his ownership interest in the nationalized company.

(See Claim of Parke., Davis.. & C0mpanM, Claim No. CU-0180.)
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The Commission concludes that as a result of the nationalization

Dy the Government of Cuba of Compania Cubana, S. A.~ claimant suffered

a loss within the meaning of Title V of the Act.

The Act provides in Section 503(a) that in making determinations

with respect to the va~idity and amount of claims and value of

properties~ rights~ or interests taken, the Commission shall take into

account the basis of valuation most appropriate to the property snd

equitable to the claimant, including but not limited to fair market

value~ book value~ going concern value, or cost of replacement.

The question, in all cases~ will be to determine the basis of

valuation which~ under the particular circumstances, is "most appropriate

to the property and equitable to the claimant." The Commission has

concluded that this phraseology does not differ from the international

legal standard that would normally prevail in the evaluation of

nationalized property and that it is designed to strengthen that standard

by giving specific bases of valuation that the Commission shall conside~

i.e,~ fair market value~ book value, going concern value, or cost of

replacement.

!n determining the value of the interest owned by claimant in

Compania CuDana~ S. A.~ the"Com~ission has considered claimant’s

assertions~ a 1959 balance sheet for the company with supporting notes

as well as ether data pertaining to the sales price of the stock.

In the aDsence of other evidence, the Co~nission concludes that

the book value is the most appropriate basis of valuation.

The Commission therefore finds that a net book value of $10,068,033o00

was available for distribution at the time of loss among the 129~004

shares of capital stock issued by Compania Cubana, S. A., and concludes

that the dollar loss sustained in connection with the ownership of a

capital stock interest in Compania Cubana, S. A. was $78.0443 .per share

of the capita! stock issu~4-~ held at the time of loss. (See Claim_

~’f Geor~ E~ Sanf0rd, Claim No. CU-2923.)
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Accordingly, in the instant claim, the Commission finds that

claimant, AUSTIN WILLIAM FAILEY, ss holder of 26 shares of capital

stock, suffered a loss in the amount of $2,029.15 within the meaning

of Title V of the Act, ss s result of the nationalization of Compsnia

Cubans, S.. A. by the Government of Cuba on August 6, 1960.

It will be noted that the total amount of loss found herein

is in excess of the amount asserted by claimant. However, in

determining the amount of loss sustained, the Commission is not bound

by any lesser or greater amounts which may be asserted by claimant as

the extent thereof.

The Commission has decided that in certification of losses on

claims determined pursuant to Title V of the Internationsl Claims

Settlement Act of 1949, as amended, interest should be included at the

rate of 6% per annum from the date of loss to the date of settlement.

<See ¢~laim of Lisle Corporation, Claim No. CU-0644.)

The Commission therefore concludes that the amount of the

loss sustained by claimant shall be increased by interest thereon

at the rate of 6% per annum from August 6, 1960, the date on which

the loss occurred, to the date on which provisions are made for

the settlement thereof.
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~ERTIF.IC~TION OF LO~S

The Commission certifies that AUSTIN WILLIAM FAILEY sustained

a loss, as a result of actions of the Government of Cuba, within the

scope of Title V of the International Claims Settlement Act of 1949,

as amended~ in the amount of Two Thousand Twenty-Nine Dollars and

Fifteen Cents ($2,029.15) with interest thereon at 6% per annum from

August 6, 1960 to the date of settlement.

Dated at Washington~ D. C.~
and entered as the Propose4
Decision of the Commission

NOTICE TO TREASURY: The above-referenced securities may not have been
submitted to the Commission or if submitted, may have been returned;
accordingly, no payment should be made until claimant establishes re-
tention of the securities or the loss here certified.

Thestatute does not provide for thep,ayment of cta4m- against
the Government of Cubs. ,Provision is.only made-for the determination

by the Commission.of.the,validity and emeuntsof suchclaims.
Section,501 of thestatute specifically precludes any authorization

forappropriations for payment of these claims. The Commission is
requlred to.certify its findlngs~to.the Secretary of State for
p̄ossible usein future negotlatlonswlththe Government. of Cuba.

NOTICE: Pursuantto theReEulations,of the Commission, if. no objections
are:filed within 15 days after service or receipt of notice of this Pro-

posed Decision, the decislon.will be entered ss the Final Decision of
the Commission upon the expiration of 30 days.after such. service or¯re-
ceipt of notice, unless.the C.ommlsslonotherwlse orders,¯ (FCSC Reg.,


