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PROPOSED DECISION

This claim against the Government of Cuba, under Title V of the

International Claims Settlement Act of 1949~ as amended, was presented

by EMERY INDUSTRIES, INC. in the amount’of $3,176.53 based upon the

asserted loss of payment for merchandine shippedto ,Cuba.

Under Title V of the Internation~lClaims Settlement Act of 1949

[78 Star. lllO (1964)~ 22 U.S.C. §§1643-1643k (1964), as amended, 79

Star. 988 (1965)]~ the Cow_mission is given jurisdiction over claims of

nationals of the United States against the Government of Cuba. Sec-

tion 503(a) of the Act provides that the Commission shall receive and

determine in accordance with applicable substantive law’, including

international law’, the amount and v~lidity of claims by nationals of the

United States against the Government of Cuba arising since January l,

1959 for

losses restu!ting from the nationalization, expropria-
tion~ intervention or other taking of, or special
meast~es directed against, property including any
rights or interests therein owned wholly or parlially~
directly or indirectly at the time by natibnals of
the United States.

Section 502(3) of the Act provides:

The term ’property’ means any property~ right or in-
terest including any leasehold interest~ and debts
owed by the Govermuent of Cuba or by enterprises which



have been nationalized~ expropriated~ intervened~ or
taken by the Goverrament of Cuba and debts which are
a charge on property which has been nationalized~
expropriate~ intervene~ or taken by the Government
of Cuba.

Section 502(1) of the Act defines the term "national of the United

States" as "(B) a corporation or other legal entity which is organized

under the laws of the United States~ or of any State~ the District

of Columbia~ or the Commonwealth of Puerto Rico~ if natural persons who

are citizens of the United States own~ directly or indirectly~ 50 per

centum or more of the outstanding capital stock or other beneficial in-

terest of such corporation or entity."

/hn officer of the claimant corporation has certified that the claim-

ant was organized in the State ’of Ohio and. that all times between June 29~

1935 and presentation of this claim on April 5,1967 more than 504 of the

outstanding capital stock of the claimant has been owned by United States

nationals. The Commission holds that claimant is a national of the United

States ~i~hin the meaning of Section 502 (i) (B) of the Act.

Clai~9,nt states that seven of its 1209 stozF!~olders were residents

of foreign countries and assumed to be citizens of those co~o_utries.

The record contains copy of claimant’s invoice No. 36251 of March 18~

196~0 refladting the sale to Agustin Reyes of Havana~ Cuba~ of goods to.fal-

ling $420.00~ increased by f~eight~ shipping and other attendant fees

to $496.~9~ but decreased by its agent’s commission to $479.89; and copy

of his invoice No. 3~253 of _March 18~ 1960 reflecting the sale to Sabates

÷~o~ S.A. of C~ba~ of goods totalling $2~362.50~ increased by

÷̄~i~-~.:9~-~: shipping ’~d other fees to $,2~679.84, but decreased by its

o~-~ s co~m~ssion 1o ~2~ 585.34.

Additicnally~ the record contains 8~ ~opy of a letter of April 25~

i9~0 from the First National City Bank of New York~ to claimant~ in ~hich

it is stated that the collection of $2~679.84 had been ~aid by the

Consign_co (Saba%es Industrial S.A. ) as of April 18, 1960, the reimburse-



merit of which was subsequently stated to be pending exchange control

authorization. Claimant states that it has not received the funds.

The Go~er~_ment of Cuba~ on September 29~ 1959~ published its law 568,

~.c~_c~,~mno foreign exchange Thereafter t~e Cuban Government effectively

precluded not only transfers of funds to creditors abroad, but also pay-

ment to creditors ~rithin Cuba~ by numerous~ unreasonable and costly de-

mands of the Cuban Gover~nnent. The Commission holds that Cuban Law’ 568~

and the Cuban Government’s implementation thereof~ ~th respect to the

rights of the claimant herein~ was not in reality a legitimate exercise of

sovereign authority to regulate foreign exchange, but constituted an in-

%er~zentionl by the Go~er~men% of Cuba into the contractual rights of the

clai~,~nt~, ~d~ich resulted in the taking of American-owned property within

¯ the meaning of Section 503(a) of the Act. (See the Claim of the Sch~rzen-

ba,,______ Hub_~i~,~__ Com____pan___~ FCSC Claim No. CU-OO19; and the Claim of Etna Pozzolana

Corporation~ FCSC Claim No. CU-0049).

For each debt o~ed, claimant is making a claim for the entire

amount of the corresponding ir~:~oice. However; the e~-idence submitted re-

flects that claimant authorized the First National City Ba~ of New York

to instruct the Cuban collecting bank to pay to claimant’s agent in Cmba

his commission on each in-~oice (as stated above) before the pro~e-~ds of

the anticipated collection reere remitted to the claima-n0.. The total amotu~t

of authorized cc~mmissions is .$111.30. The Commission~finds~ therefore~

that claimant’s loss res~Iting from the intervention of the Cuban

go~er~=memt is the total amo~ut of each invoice, less ~amount claimant

~̄.~ ~ ¯ ¯ ~.~, ¯
a~,.o~_.~mz~ the collecting bank in C~aba to pay ~_ts agent as contmission.

A,~’~cordingly~ in the instar_t claim the Commission finds that claimant’s

property was lost as a result of intervention by the Goverr_.m.ent of @aba

and that~ in the absence of e~Tidence to the contrary, the loss occurred

ca }~.~arch 25~ 1960 as to $479.89, the date by ~hich the invoice in that

a~r~s,ur, t shculd have been paid, and on April 19, 1960 as 1o $2,585.34, the

day fo!lo~[ing the date by ~hich that collection -~as acknowledged as paid.

CU-1315



-4-

The Co~mission has decided that in the certification of !osses on

claims determined pursuant to Title V of the International Claims Settle-

ment Act of 1949, as amended~ interest should be included at the rate of

~% per annum from the date of loss to the ds, te of settlement (See the

Claim of Lisle Corporation~ FCSC Claim No. CU-0644).

Accordingly~ the Commission concludes that the amount of the loss

sustained by claimant shall be increased by interest thereon at the rate

of 6% per ann~m from the dates on ~hich the losses occ-~’red~ to the date

on which provisions are made for the settlement thereof¯

CERTIFICATION OF LOSS

The Commission certifies that F~RY INDUSTRIES, ~JC. suffered a

loss~ as a result of actions of the Govermaent of Cuba~ within the scope

of Title V of the International Claims Settlement Act of 1949~ as amended,

in the amount of T~mee Thousand Sixty-Five Dollars and T~-enty-T~x’ee Cents

($3,065.23) ~ith interest thereon at 6% per annum from the respective

dates of lossto the date of settlement.

D~ted at Washington~ D. C.~
and e~ered as the Proposed
Decision of the Co~_ission

¯ Re, Chairman       %

Theo’dore Jaff’e’~ Co~sgioner

LaVern R. Dil~-eg~ Co~nissioner
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The statute does not provide for .the payment ~ claims against
the Government of Cuba. Provision is only made for the determination
by the Commission of the validity and amounts of such claims.
S̄ection 501 of the statute specifically precludes any authorization
for appropriations for payment of these claims. The Commission is
required to certify¯ its findings to the Secretary of State for
possible Use in future negotiations with the Government of Cuba.

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of this~ Pro-
posed Decision~ the decision will be entered as the Final Decision of the
Commission upon the expiration of 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg.~ 45 C.F.R.
531.5(e) and (g) as amended~ 32 Fed..Reg. ~12’-113
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