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AMENDED PROPOSED DECISION

By Proposed Decision dated October 18, 1967, the Commission denied

this claim for claimant’s failure to meet the burden of proof in that

he failed to establish ownership of rights and interests in property

which was nationalized, expropriate4 or otherwise taken by the Government

of Cuba.

The claimant having thereafter submitted additional evidence in

support of the claim, and the matter having been duly considered, the

Proposed Decision is hereby amended to read as follows:

This claim against the Government of Cuba, under Title V of the

International Claims Settlement Act of 1949, as amended, was presented

by HARRY KELVIN in the amount of $I,i17.85 based upon the asserted loss

of payment for merchandise shipped to Cuba. Claimant, HARRY KELVIN,

has been a national of the United States since his birth in New York.

Under Title V of the International Claims Settlement Act of 1949

[78 Stat. iii0 (1964), 22 U.S.C. §§1643-1643k (1964), as amended, 79

Star. 988 (1965)], the Commission is given jurisdiction over claims of

nationals of the United States against the Government of Cuba. Sec-

tion 503(a) of the Act provides that the Commission shall receive and

determine in accordance with applicable substantive law, including

international law, the amount and validity of claims by nationals of the

United States against the Government of Cuba arising since January i,

1959 for

losses resulting from the nationalization, expropria-
tion, intervention or other taking of, or special meas-
ures directed against, property including any rights



or interests therein owned wholly or partially, directly
or indirectly at the time by nationals of the United
States.

Se~ion 502(3) of the Act provides:

The term ’property’ means any property, right or
interest including any leasehold interest, and
debts owed by the Government of Cuba or by en-
terprises which have been nationalized, expro-
priated, intervened, or taken by the Government
of Cuba and debts which are a charge on property
whi.ch has been nationalized, expropriated, inter-
vened, or taken by the Government of Cuba.

Based upon the record, the Commission finds that the claimant,

HARRY KELVIN, was doing business as Kelvin Electronics (a sole proprietor-

ship); that in September 1965 the business of Kelvin Electronics was

transferred to DeBruce Realty Corpo; that all accounts receivable were

reserved by claimant; and that DeBruce Realty Corp. was subsequently

renamed Kelvin Electronics, Inc.

The record contains a copy of invoice No. 22509 of September 24,

1959, reflec.ting the sale from Kelvin Electronics to M. E. Flores

"Lorema" of Havana, Cuba, of goods totalling $162.50; a copy of invoice

No. 22520 of September 28, 1959, reflecting the sale to Antonio Toribio

of Havana, Cuba, of goods totalling $542.95; and a copy of invoice

No. 22626 of October 6, 1959, reflecting~the sale to Productos Elec-

tronicos, S.A. of Havana, Cuba, of goods totalling.S412.40. Claimant

states that he has not received the funds°

The Goverpanent of Cuba, on September 29, 1959, published its

Law 568, concerning foreign exc~angeo Thereafter the Cuban Gover~nent

effectively precluded not only transfers of funds to creditors abroad,

but also payment to creditors within Cuba, by numerous, unreasonable and

costly demands upon the consignees, who were thus deterred from complying
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with the demands of the Cuban Government. The Commission holds that

Cuban Law 568 and the Cuban Government’s implementation thereof, with

respect to the rights of the claimant herein, was not in reality a

legitimate exercise of sovereign authority to regulate foreign exchange,

but constituted an intervention by the Government of Cuba into the con°

tractua! rights of the claimant, which resulted in the taking of American-

.owned property within the meaning of Section 503(a) of the Act. (See

the Claim ofThe Schwa[zenbach Huber Company, FCSC Claim No. CU-0019;

and the Claim of Etna Pozzolana Corporation, FCSC Claim No. CU~0049).

Accordingly, in the instant claim the Commission finds that claimant’s

property was lost as a result of intervention by the Government of Cuba

and that, in the absence of evidence to the contrary, the loss occurred

60 days after the date of each invoice; specifically, on November 24,

1959 as to $162.50; on November 28, 1959, as to $542.95; and on Decem-

ber 6, 1959, as to $412.~.

The Commission has decided that in certification of losses on claims

determined pursuant to Title V of the International Claims Settlement :

Act of 1949, as amended, interest should be included at the rate of 6~

per annum from the date of loss to the date of settlement (See the Clai.    m

of Lisle Corporation, FCSC Claim No. CU-0644).

Accordingly, the Commission concludes that the amount of the loss

sustained by claimant shall be increased by interest thereon at the

rate of 6~ per annum from the dates on which the loss occurred, to

the date on which provisions are made for the settlement thereof.
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C RT ICA ION OF L SS,,
The Commission certifies tha£HAKRYKEL~IN suffered ailoss, as

a result of actions of the Government of C~5a, within the scope of

O
Title V of the International Claims Settlement Act of. 1949, as amended,

in the amount of One Thousand One:.Kund~ed Seventeen Dolla=s and~Eighty=Five

Cents ($1,117,85) with interest thereon at 6% per annum from the respective

dates of loss to the date of settlement.

Dated at Washington, D. C., and
entered as the Amended Proposed
Decision of the Commission

The statute does not provide:for"~he paymentof cl~ims against
.the Government of Cuba. Provision is only made for t~e determination
by the Commission of the validity and amounts of such claims.
Section 501 of the statute specifically precludes any authorization
for appropriations for payment of these claims. The Commission is
required to certify its findings to the Secretary of State for
possible use in future negotiations with the Government of Cuba.

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of thi.~ Pro-
posed Decision, the decision will be entered as the Final Decision of the
Commission upon the expiration of 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg., 45 C.F,R.
531.5(e) and (g) as amended, 32 Fed. Reg. 412-13 (1967).)
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PRO~SED DECISION

This claim against the Government of Cuba, under Ti~le V"of the

International Claims Settlement Ac~ of~19~9, as amended, was

by ~RRY ~LVIN in the amoun~ of-$i~I17,85 based ~pon the asserted loss

of pa~ent for merchandise shipped to Cuba. Claimant~ ~RRY ~LVIN,

has been a national of the United States since h~S birth. In New York.

Under Title V of the International Claims Sattlemen~ A~t of 1949

[78 S~at. iii0 <1964), 22 U.S.C. ~1643-16~3k (1964)~ as amended, 79

S~at. 988 (1965)], ~he Co~ission is given .Jurisdiction ~ver claims of

nationals of the United States against th~ Gover~nt of Cuba,

tlon 503(a) of the Act provides ~ha~ the Co~ission shall receive and

determine in accordance with applicable substantive !aw,

international law, the amount and validity of claims.by nationals of the

United Sta~es against ~he Government of Cuba ar~slng slnce- January

1959 for

losses resulting from the nationallzation, expropr!a-
tion~ intervention or other taklng of,~or special ~
measures directed against~ property including any
rights or interests therein owned wholly orpartially,
directly or indirectly at the time by nationals of
the United States.

Sectlon502(3) of the Act provides:

The term ’property’ means any property~ right or in-
terest including any leasehold interest, and debts
owed by the Government of Cuba or by enterprises which
have been nationalized’~ expropriated, intervenedi or        "
taken by the Government of Cuba and debts which are a~
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charge on property which has been natioa~lized:~
expropriated, intervened, or taken by the Govern-
ment Of Cuba.

Section 504 of the Act provides,, as to ownership of claims~ that

(a) A claim shall not be considered under section 503(a)
of this title unless the property on which the claim was
based was owned wholly or partially, directly or .indirectly
by a national of the United States on the date of the loss
and if considered shall be considered only to the extent
the claim has been held by one .or more na~on~Is of
United States continuously thereafter until ~e da~e ~of
fillnE with the Co~isslon.

The ReEulations of the Co~isslo~ provide:

The claima,t shall be the movinE party a~..shai~ have
the burden of proof on all issues inv0ived"in .~he
ruination of his claim. (FCSC Re~., ~5 C.F.R~
(Supp. 1967).)

The ~ecord contains a copy of. invoice No. 22509 of Septem~e-~

1959, reflectinE the sale fr~ Kelvin Electronlcs to M. E~-F1ores

"Lorema" of Havana, Cu5a~ of Eoods totaili~E 8162.50; a. cOpy of.lnvoice

No. 22520 of September 28, 1959~ reflec£1n~ the sale--to Antonio Toribio

of Havana, Cuba, of Eoods totalllnE $5~2.95; and a ~copy of invoice

No. 22626 of October 6~ 1959, reflectin~ the sale £o Productos

~ronicos, S.A. of ~vana, Cuba, of Eoods to~a!lin~ $~12i~0.

states that he has not received the funds.

Claimant states that he was do~ business as Kelvin E~ectronics

(a sole proprietorship)~ that in September 1965 ~he ~.usiness-of ~elvin

Electronics was transferred to DeBruce Eealty Corp. ~ but the subject

cla~ was rese~ed by clement; and that DeBru~e. Realty Corp. was

sequently Eenam~d Kelvin Electronics, Inc.

By Co~ission letter of August 25~ 1967, claimant was advised as

to the t~e of additional evidence proper for submission to establish

this claim under the Act. Speclfically, it. was suE~ested thai�lement

submit the followinE evidence:

i. Certified copy of a business certificate, or. extract from a
commercial register to establish that~claima~t was doing business as
KelvinEleetronics;

2. Certified copy of the agreement pursuant to which the
business of Kelvin Electronics was transferred to DeBruce Realty, Corp;

3. Evidence to establish that claimant retained’the subje¢~
claim.
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NOTICE: Pursuant to the Regulations of the Cc~mmission, if no objections
are filed within 15 days after service or receipt of notice of this Pro-
posed. Decision, the decision will be entered as the Final Decision of the
Commission upon the expiration ¢~ 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg., 45
531.5(e) and (~) as Amended, 32 Fed. Reg. ~12-13 (1967).)
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