Presidential Power to Regulate Domestic Litigation
Invoﬁvmgﬁrgman /Pssets J

By its_terms the International Emergency Economic Powers Act (IEEPA? gives the
3

President broad authority to requlate the exercise of all rights and privileges “with

respect to” foreign proger% mcgiudmg their exercise in aJuugmaI context. Tge legisla-
tive history of the IEEPA confirms that Congress intended the President to have
discretionary power to requlate court proceedings m\_/olvm% claims to foreign property
as \{veltl as the transfer of or creation of interests in such property in a nonjudicial
context.

The authority delegated by Congress to the President in the IEEPA to deal with an
international emérgency " should be read as _broadIY as fhe statutory text and the
Constitution will pérmit, and no limitations on it should be implied.

The President’s power under the IEEPA to prevent the prosecution or adjudication of
claims against Iran in the federal courts extends to anly claim asserting an interest in
property in which Iran has an interest, though it is unciear whether this would include
a naked tort claim against Iran which did ‘not otherwise involve the assertion of an
interest in property.

June 25, 1980
MEMORANDUM OPINION FOR THE ATTORNEY GENERAL

This memorandun responds to two questions. you have asked con-
cerning_the President’s power under the International Emergency Eco-
nomic Powers Act (IEEPA), 50 U.S,C. § 1701 et seq. (Supp.”| 1977), to
take action affectm% pending litigation In the federal courts between
U.S. nationals and the Republic "of Iran. The two questions are the
following: (1) Does IEEPA empower the President to order. the federal
courts t0 staY these pending cases? (2) Short of taking direct action
with respect 1o the courts, may the President direct the litigants them-
selves to take no further action” with respect to these cases? _

As you know, under the authorltY conferred by IEEPA, the Presi-
dent has already prohibited the unauthorized transfer of Iranian govern-
ment property subﬁect,to U.S. jurisdiction. Moreover, the regulations
implementing” the President’s order provide exPresle that the general
prohibition against transfer of Iranian property will extend to legal
Proceedm_gs. he regulations prevent the transfer of Iranian property or
he_creation of interests in, Iranian property through the operation of
civil process. They do this in two ways. First, as a matter of substantive
property law, they provide that duririg the life of the blocking order no
interest can be created in Iranian property through the operation of
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civil_process through the entry of judgment, for example). See 3l
CFR. §% 535.203, 535.310. Second, as a matter of procedure, they
prohibit tne filing, issuance, or entry of judicial process in some cases,1
and they invoke the civil and criminal penalties prescribed in IEEPA
for any Violation of this apparent proscription. See §535.701.

Significantly, these regulations contain a special authorization that
exempts the prejudeent_ elements of most domestic civil Iltlgatlon
from ‘the procedural prohibition to which we have just referred. See
§535.304. For _?u,r_ose,s of the requlations, the effect of this authoriza-
tion is to permit lifigation to %o forward even where it might otherwise
involve acts prohibited by the regulations—ie., acts undertaken with
the Spurpose or intent of creating interests in Iranian property. See
§535.310.2 The exemPtlon_does not, however, authorize final judicial
action or process of the kind that ordinarily creates interests in prop-
erty (entry of judgment, etc.); nor does it authorize any judicial pro-
ceéding_or any part of any judicial Procee_dlng that is “based on” an
economic or financial transaction that was in violation of the blocking
order. See § 535.504(h). o _

Your inquiry, in essence, is (1) whether the_existing requlations are
lawful to the” extent that they "already %rohlblt litigation mvolvmq
|ranian roRert)f_and (2) whether thex{,can e amended to create a lega
bar to furtner Titigation during the life of the blocking order, to the
extent that they P_resently permit litigation to go forward under the
eneral authorization we have just described. Our conclusions are
?,1) that the regulations are lawful to the extent that they now prohibit
itigation involving Iranian property, 82) that they could be amended to
prohibit what they now permit, and (3) that the ‘amendment could take
either of two forms: it ‘could set forth a rule to be_apPhed by the
federal courts restricting their jurisdiction to proceed with the adjudica-
tion of claims with respect to Iranian property during the life of the
blocking order, or it could impose a rule’ prohibiting” claimants from
Procee Ing further with the Prosecutlon of these claims. The reasons
or our conclusions are set forth below.

'Si? §§535.201, 535.310. The procedural grohlbmon is cast in terms of a prohibition against the
transfer of Iranian government property, see §535.201; but the term “transfer” is defined so broadly
that it covers any “act” the “pur;%ose, intent, or effect of which” is to create any “interest” in Iranian
prog,er,t_, directly or indirectly, The regulations catalo%ue the kinds of acts that may fall within the
prohibifion, and In that connection they Tefer exFresst_-o the filing, issuance, or entry of judgments or
otherjfudlual process. See § 535310, ccord,mg ¥ _we interpret the general prohibition against “trans-
fer” of Iranian property as a prohibition against filing, issuance, or entry of any judicial process where
the p_U[F_ose, intent, or effect of the act is to create an interest in Iranian pm?erty. Whether the general
prohibition could be interpreted in its present form to prohibit litigants from filing or prosecuting
claims against Iranian property, we cannot sa¥. o .

*This “authorization” "does not purport 1o authorize litigation, process, or acts with respect to
Iranian property that are prohibited br other statutes or laws. See, eug 28 U.S.C. 88 1609, 1611. These
provisions of the Foreign Sovereign [mmunities Actf(FSIAz preclude prejudgment attachment of the
Property_ of a foreign sovereu];_n_unless_the purpose of the attachment is nor to obtain jurisdiction and
he foreign sovereign has e_xF icitly waived immunity from attachment prior tojudgment. The IEEPA
regulations have not been interpreted as overriding FSIA.
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The relevant statutory language is found in §2_03(a2(1)$B) of IEEPA.
See 50 U.S.C. §,1702?a)(12_(8). Under that subsection the’ President may,
upon a declaration of national emergenc%L “Investigate, regulate, direct
and compel, nullify, void, prevent of prohibit, anz/ acquisition, holding,
withholding, use, transfer, withdrawal, transportation, importation or
exportation of, or dealing in, or exercising any right, power, or privilege
with respect to, or transactions involving, any property in which any
foreign countr¥ or a national thereof has any interest; by an}/ Rersont or
with respect 10 any propert){J subject to the jurisdiction of the United
States.” This language was lifted without alteration from & 5(h) of the
Trading with the Enemy Act. See 50 U.S.C. App. §5(b)(1)(B). It has a
long statutory history. _ _
It is evident that the core of the President’s power under IEEPA s
his power to block or regulate commercial transactions in which_for-
elqn nationals have an interest. But the waords themselves indicate
rather clearly that Congress intended to confer on the President the
power to requlate thingS other than the mere transfer of foreign prop-
erty or the creation 0f interests in foreign property, He may, for
example, prohibit or regulate the “exercise of any Tight, power or
privilege” with respect to foreign property; and because. the Iangua%e
of the ‘subsection is disjunctive_ in character, this power is one that he
may exercise in addition to his power to requlate, for example, the
creation of interests. in foreign property, or the use of foreign proRerty,
or the transfer of title or possession, Congress_h_as determined that In
time, of emergency the exercise of rights or prl\_/llegies with respect to
foreign propert){w_m,ay create dangers or difficulties that cannot be met
by asimple prohibition against transfer or use, and Congress has given
the President power to deal with those dan?ers.3 T
. Does IEEPA give the President power to regulate judicial proceed-
ings? IEEPA does not refer expressly to judicial, proceedings, but its
language is very broad. Of the “rights” and “privileges” that can be
exercised “with” respect to” foreign™ property, none is more |mPort_ant
than the _pnwleqe of asserting a legal claim with respect to or,elg,n
property in court—the pnwlege of demanding and receiving an adjudi-
cation of property rights that carries the force of law. If; durlnﬁ an
emergency, the President concludes that such a demand or such an

3The Ianguaqe of IEEPA indicates that the President's power under the statute is not plenary.
IEEPA express K denies him power to requlate mere “personal communications™ not involving "a
transfer of “anything of value.” 50 U.S.C. §_1702Eb)(|). We know of no judicial decision that construes
this language, but on its face it imposes a limitation on the President's authority to regulate transac-
tions that do not involve an actual transfer of property having value. The relevant legislative h|stor¥ is
not |IIum|nat|nrq. See, eg., S. Rep. No. 466, 95th Co,n%., Lst Sess. 5 (1977). We do not construe this
Ian%uage as affecting any_power that the President might otherwise have under IEEPA to requlate or
pronibit the exercise of Tights and privileges with respect to property through the assertion of formal
claims in court. In our view, the prosecution of a civil claim is not & mere “personal communication”
in the sense intended by the statute.
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adjudication may create a _danPer related to the_emerﬁency that cannot
adequately be met by a simple prohibition against the transfer of the
property ‘In question.” we think that IEEPA Qives him power to deal
with that danger, 1f the words mean what they say, the power. to
requlate or prohibit the prosecution or adjudicdtion”of court claims
with, respect to foreign property is surely” within_ the ambit of the
President’s Iar%er power to regulate the exercise of rights and privileges
“with respect to” foreign property in_the first instance.4 Moreover,” in
the context of the present Iranian crisis, this argument carries force.
The President may well conclude that ongoin _Iltlgatlon involving
claims to Iranian prop_erty(, will weaken his ‘nand in dealing with the
crisis and that the Ilitigation may create difficulties that “cannot be
Prev_ented through the smgle expedient of prohibiting new entries on
he judgment docket. As the litigation progresses, as motions and de-
fenses dre allowed or dismissed, aS evidence Is developed and heard, the
present uncertainty re?ardmg_rlght_s and libilities with respect to Ira-
nian property subject o U.S: jurisdiction will diminish, Yet uncertainty
can be valuable In international negotiation. If the President decides
that uncertainty should be preserved, he may decide that the litigation
should come t0 a halt. .
. Our_task is to determine whether the textual argument is decisive. It
is a difficult task. To accept the argument—to Tead the lanquage as
broadI){ as it might be read—is to accept the proposition that Congress
has delegated to the President extraordinary authority to suspend for
the timebeing the operation of a co-equal branch of government in a
certain class, 0f cases, We do not doubt that Congress ‘itself has_ power
to do this either by barring the prosecution of these claims durm? the
period of emergericy or by restricting temPorarlly the power of the
courts to decide” them. But'it is another matter entirely to contend and
conclude that this slender statutory. text confers such”power uFon the
President. Putting IEEPA to one Side, we can think of no instance. in
which Congress has delegated to the President or any other executive
dfficer authority to make discretionary rJu_dgment_s that can affect the
jurisdiction of the courts or the rights of litigants in precisely this way.
Our caution_notwithstanding, two considerations lead us to conclude
that the President’s exPre_ss authority under IEEPA to regulate or
prohibit the exercise of rights or privileges with_ respect to foreign
property should not be subAected a5 a matter of interpretation to an
Implied” limitation that would prevent the President from regulating the

4The textual argument is strengthened by the fact that IEEPA expressly preserves to some extent
the power that the President e.njokled under §5(b2 of the Trading with ‘the Enemy Act to create
“definitions, not_inconsistent with the purposes™ of the statute, for “any and_all terms used*™ in the
statute. Under IEEPA the President is expressly given power to issue regulations, “including regula-
tions grescnbmg definitions," necessary for the exércise of the “authorltles'granted by the statute. See
50 U.S.C. § 1704. The predecessor language was construed by the Supreme Court as requiring that the
President's emergency power “be given generous scoge to accomplish its purpose.” Propper’v. Clark,
337 US. 472, 481 (1949f; see 42 Op.” Att’y Gen. 363,366 (1968).
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exercisg of rights and privileges with respect to foreign property in
court. Those considerations are the following:

First, when Congress enacted IEEPA, it was well aware of the long
and creative history of the predecessor statute, the Trading with the
Enemy Act. That statute had been used repeatedly for new and impor-
tant purposes, wherever and whenever its broad and unqualified lan-
guage would permit new action to be taken.5 Moreover, when Con-
gress reexamined that history and fashioned IEEPA, it had before it an
administrative interpretation that bore upon the very issue that con-
cerns_us here—the President’s power to requlate judicial proceedings.
The Cuban Assets Control Regulations, for example, which had beenin
place since the early 19607, contained provisions that purported to
grohlblt some  kinds of gudlmal roceedings. See 31 C.FR.
§515.2_01(b)£1), 515310, 515. 04&0), 515.504(d). Congress chose to pre-
serve without alteration the statutory language upon which those reg_u-
lations had been based. Although the relevant legislative history dis-
closes no active consideration 0f the question of judicial proceédings
per se, Congress was well aware of the r:precedents.ﬁln the legislative
actions surrounding the enactment of IEEPA, we find no evidence of
an intention to reverse this administrative interpretation or to restrict
the President’s authority on this point.

The second consideration is jurisprudential in nature. The Supreme
Court has consistently recognized that in the field, of foreign affairs
there are compelling. reasons for vesting generous discretionary power
In the President. He'is the “sole organ of the federal government in the
field of international relations;” and, with respect to the question of
delegated power, “ |t1_ IS quite apparent that if, in the maintenance of
our International relations, embarrassment—perhaps Serious embarrass-
ment—is to be avoided and success of qur aims achieved, congressional
legislation which is to be made effective through negotiation and in-
guwy within the international field must often accord the President a
egree of discretion and freedom from statutory restriction which
would not be admissible were domestic affairs alofe involved.” United
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936).

This oft-quoted Ian?uage was adopted by the Court in a case very
much like the Presen ofe. The question was whether the Presiderit
could lawfully take action under a broad delegation from Congress to
impose and preserve a rule of law (a prohibition against the sale of
arms) upon which a pending judicial proceeding " (the proceeding
below) had been founded. The question was treated as one of constitu-

*See Emergency Powers Statutes, S. Rep. No. 549, 93d Cong., 1st Sess. 184-91 (1973).
~ 6The House committee that considered IEEPA compiled an extensive documentary history for use
in connection with its hearings which included /these regulations. See Trading with the' Enemy;
Legislative and Executive Documents Concerning Regulation “of International TranSactions in Time of
Declared National Emergencgy Subcomm. on International Trade and Commerce of the House Comm,
on International Relations, 94th Cong., 2d Sess. (Comm. Print 1976).
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tional dimension_under the delegation doctrine, but we think that the
Court’s observations about the necessary relation hetween legislative
and executive power in the field of foreign, affairs are directly relevant
to the question of statutory interpretation in the first instance. |f Con-
?ress delegates power broddly to the President to deal with an interna-
lonal emergenc%, there is no prudential reason to read the delegatlon
more narrowly than the words and the Constitution will permit, On the
c_ontrarly, there are reasons to read the delegation broad]y. Congres-
sional legislation must often accord the President “discretion and iree-
dom from statutory restriction” to deal with foreign affairs—a “discre-
tion and freedom™ that would be inadmissible were domestic affairs
alone involved. S _

We think that this principle should be followed in the interpretation
of IEEPA. In point of fact, under the predecessor statute the courts
consistently recognized the unusual breadth of the power that these
few, plain” words delegated to the President. The courts refused to
recogmze |méJI|ed limitations. See, e.g,, Smith v. Witherow, 102 F.2d 638
é?gd ir. 1939): Ruffino v. United States, 114 F.2d 696 (6th Cir. 1940);
ike v. United States, 340 F.2d 487 d(9th Cir. 1965): Sordino V. Federal
Reserve Bank of New York, 361 F.2d" 106 gZd_ Cir.” 1966). Accordlngl¥,
although we have not found a case on point either under the old statute
or the new, we are not inclined to recognize implied limitations here.
We are of opinion that the President’s power to regulate or prohibit the
exercise of rights, powers, or privileges with respect to forelg_n _{Jrop-
erty, must be read to include a_power to regulate or prohibit the
exércise of rights, powers, or privileges through the prosecution or
adjudication of claims with respect to foreign property in court—a
Power that he may exercise .in addition to his power to prevent the
ransfer of, or the Creation of interests in, foreign property.

Precisely what kinds of claims are a proper subject for presidential
requlation”under IEEPA? Under the statute, they must be claims exer-
cising a right, power, or pr|_V|Ie?e “with respect to_. . . proper(tjy” In
which Iran or an Iranian national has an “interest.” The key words are
“property” and “interest.” The Presence of “property” or an “interest”
in property triggers the power to act. In the absence of “%operty” o
an “interest” in property, the statute confers no power. We are_pre-
ared to read this language broadl>[/, but in the end the International

mer?enc Economic™ Powers Act does not confer plenary power
upon the President to regulate all things foreign. _

In accordance with that P_nnmple, ‘we think that the President’s
power to prevent the prosecution or ad|u_d|cat|on of claims against, Iran
In the federal courts extends to any claim asserting an interest in or
under an account or other specific property in which Iran has an
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Interest. Moreover, it seems to us that the assertion of a claim against
Iran, whatever its Ie?al basis, will be tantamount to the assertion of a
claim “with respect 10" Iranian property whenever (1) the underlying
obllqatlon_ Is secured by Iranian property under contract or br law, or
2% he viability of the"claim in_court depends upon the assertion of an
Interest in Iranian property (as in the case of a claim agserted pursuant
t0 a gurlsdlctlonal attachment).7 It ml(t;_ht even be possible to read the
statute broadly to permit the regulation of claims of debt asserted
without reference to any extraneous property interest. Instruments of
debt fbonds, notes, etc.) are the “Br_oper " 0f the claimant, and they
are also property in which the obligor %ran) has an “interest” in a
general sense. Finally, if the language of the statute can be given a
road construction, nonetheless we think it cannot be read as a general
?rant_of authority to control every conceivable instance of domestic
Itigation with Iran. For example, we think it unclear that the assertion
or adjudication of a naked tort claim against Iran could itself be consid-
ered an exercise of a right, power, or privilege with respect to “prop-
erty” in which Iran has an “Interest;” and we doubt that the proceeding
in which the claim is asserted could itself be regarded, without more, &
a transaction “involving” property within the meanln? of the statute.
The President would of course have power to prevent foreign property
from beln? transferred to satisfy the underlying claim, to satisfy any
judgment that might be rendered in the case, and to prevent the entry
of anyéjud ment Trom creating an interest in property as a matter of
law. But it the President exercised that power and” the claim itself
involved no actual assertion of rights or privileges with respect to
PropertK, inour view it would be difficult to find In the statute a basis
or further presidential action.

We wish to emphasize, again, that our interpretation of the statute is
based not u?on any judicial decision discussing or deciding the question
at issue, but upon” what we believe to be a reasonable reading of the
statutory language in light of the relevant historical and jurisprudential
considerations. The decisive consideration, in our view, Is the one that
we have already mentioned: Conqress has glven_the President power to
do more than prevent the use or transfer of foreign property durm? the
pendency of a national emergency. Congress has contemplated that the
mere exercise of rl?hts, powers,”or privileges with respect to foreign
property may create dangers that cannot be met by a prohibition

75ee note 2 supra.
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against_ transfer or use; and Congress has given the President power to
deal with those dangers.

~Larry A. Hammond
Actlng Assistant Attorney General
ffice of Legal Counsel
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