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Section 306A of the Rural Electrification Act of 1936, as amended, which authorizes bor-
rowers of Federal Financing Banking loans to prepay those loans if private capital Is
used to replace the loan, does not preclude pre agment with funds obtained by means
other than refinanced loans secured by existing Rural Electrification Act loan"guaran-
tees. In particular, prepayment may be made from internally generated funds.

Section 306A does not authorize the issuance of regulations creatin? a priority in favor of
borrowers who agree to prepay such loans with internally generated funds.

May 2, 1989

Memorandum Opinion for the General Counsel
Department of the Treasury

This, memorandum responds to_your request of February 8, 1989, for
the opinion of this Office concerning the groper construction of section
306A of the Rural Electrification Actof 1936 ghe “RE Act”), as amended,
{ US.C. §9363. This section authorizes borrowers of Federal Financing
Bank (“FFB”)1loans guaranteed by the Rural Electrification Adminis-
tration (“REA?) to prepay the loans 1f, inter alia, “private capital, with the
existin glzngREA loan qudrantee, 15 used to replace the Joan.” 7 US.C. §

936a(a§] ._You have asked whether section 306A permits a borrower to
prepay an FFB loan only if the borrower uses the proceeds of an REA-
guaran,teed rivate refinancing loan to do so, or whether the statute also
uthorizes prepayment with private capital generated by means other
than an REA-quaranteed refinancing loan, such as with internally gener-
ated funds. The General Counsels of the D%)artment of Agricylture and
the Office of Management and Budget ("OMB") have jained in your
request for an opinion on this, issue. "See Letter for Douglas W, Kiiec,
Assistant Attorney General, Office of Legal Counsel,_from Christopher
Hicks, General Counsel, Deé)artment of Agriculture, &Feb. 9 1_982.
In addition, at the oral réquest of your”Office and the Offices of the
General Counsels of the Department of Agricultyre and OMB, we have
examined the legality of section 1786.6 of REAS draft regulations imple-

22%6 The FFB is an instrumentality and wholly-owned corporation of the United States 12 U.S C. §§ 2281
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merrtmg the most recenhamendments to section 306A (Ithe “Draft %989
REAR gulatrons) whic wouId WIth respect to $300m lion of the $500
million 0f prepayment aut ority, createa rrorrt In favor of borrowers
who agree to p epay their FEB loans with mternal dy generated funds
ratgtrearmthanzue prrvately refinanced loans backed’ by existing REA
u

! For the reasons set forth beIow we have concluded that section 306A
does not p rec |ude prep a/mentwrh unds obtained by means other than
ref mance loans secure b}/ existing REA loan guarantees. We have also
determmed that the prior| R/ schenfe.proposed in the Draft 1989 REA
Re%uatronswou be mco |stentwrth ongress’ intent to provrde for
loan p]repaymentt rou prrvate capital, Irrespective of the manner

In which the capital is generated.
|. BACKGROUND

tion 306 of the RE Act, 7USC §936 authorrzes the Admmrstrator
FAto quarantee loans made g ¥ gZ 9%0 anized lend mgagency
15 such an agency. 12 US.C. 88 2281-2296. Under FFB% ypr gram of
lending_ to rural eIectrrc and teIephone cooperatives, eac borrower
agrees in its promissory note that its FFB loan or any advance thereun-
der may be prepaid by pa mg In most cases, the ‘market value” of such
[oan of advance. See’ Letter for Douglas W Kmiec, Assrstant Attome
General Office of Le?al Coungel, from Mark Sullivan 11T, at 1n.5 Eeb

T he mar etlva Ug requirement is intended to preserve for the FFB
the |eI on each loan it makes,

qr ning in Ju 3/1986 Con%ressenactedaserres of statutory provisions
perm ting Some borrowers of FFB loans guaranteed b REAtopepaysuch
0ans by ayrngthe ‘pa value” of the loan ﬁrts outstandin prmcrpa balance
pZ)Ius acCrued interest, |fany% raher than t ehrgher mar tvalue”. OnJuly

1986 Con [ess enactedt efrrst such FFB loan prep ment measure 45

gartote rgent Supplemental psoroprratrons Act L. No. 99-
49, 100 Stat, 710, 713- 14 (the “1986 Supplemental Appro rratrons Act’). An
undesrgnated ara raph m that Act gr vided that an FFB borrower may
pregay Its |oa }/ 4 mqt e outstan mo prm al balance ue “Usin p
vate capital with the éxisting loan guarantee. 1 Stat. at 713, To qualify f
par repayment under this provrsron a horrower was retiurred 0 certr
hat its prépayment would result in “Substantial savings to ifs customers” or
“lessen the threat of bankru tcy of the borrower.” Id” The Secretary of the
Treasury was authorized to dis g prove any prepa ments which, iniis opin-
jon, wodld adversely affect the Operation of the FFB. Id. at 713-14

Sec
of RE
FFB i

ndi

2 The Agnculture Department has predicted that, as a result of this prionty, non-distressed borrowers
seekmFgFto prepay using EAé;uaranteed pnvate refinancings would be precluded from prepaying any of
their FFB loans. Draft 1989 REA Regulations at 14-15.
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On October 21, 1986 Conqress continued this prepayment g&o}gram b
en%ctlng the Ompnibus Budqe Reconciliation Act of 1986 (“OBRA 1986,
Pub. L"No. 99-509, 100 Stat. 1874. Section 1011 of this Act substantially
adopted the earlier prePayment provision, and with slight modification made
it & permanent part of thé RE Act, as section 306A 100 Stat. at 1875-76.

Subsection (a)(2) of new section 306A provides, in pertinent Part, that
a borrower may prepay its FFB loan “f ... private capital, with the exist-
Ing loan guarant_ee, I Used to replace the loan.” The borrower must cer-
tify that any savings resulting from prepayment will be “passed on to ifs
customers or used to improve the financial strength of the borrower in
cases of financial hardship.” 7 US.C. §936a(ag§32. Subsection (c) of the
new section 306A limited the Treasury Secreta }é"s authority 10 dlsaP-
prove prepayments to amounts in excess of $2.0275 billion in aggregate
principal pr nEggments In fiscal year 1987.3 _

On December 22, 1987, Congress adopted the Fiscal Year 1988
Continuing Resolution, Pub. L No. 100-202, 101 Stat, 1329, 1329-356 to
357 (1987), which included the “Rural Development, Agriculture, and
Related Agenmes Appropriations Act, 198" %the FY 1988 Appropriations
Act’). Section 633 of this Act authorized further prepayments pursuant to
section 306A of the RE Act and further curtailed the Treasury Secretary’s
authority to disapprove ?repayments by prowdm_? that such authority
could only be exercised after an a %regate of $2.5 billion in FFB loans had
been prepaid. This enactment made no amendment to the language of
subsection (a) of section 306A, _

Later the same day, Congress enacted the Omnibus Budget Recon-
ciliation Act of 1987 {"OBR 1987”2; Pub. L No. 00-203,1?1 at. 1330,
1330-20. Section 1401 of OBRA 1987 contained essentially the same
authorization for additional FFB grega ments coptained in the FY 1988
Appropriations Act and, like the 1988 Act, made no amendments to
section 306A(a) of the RE Act. Whereas the FY 1988 Appropriation Act
had, as permanent legislation, excepted from the Treasury Secrefary’s
dlsagﬁr val authorit r_eaoa ment amounts ug t0 an aggregate of $2,5
billion, OBRA 1987 provided that, for fiscal year 1988, £repayments In
g)ég?estsar%/f f $2.0 billion aggregate were subject to disapproval by the

31t has been represented to us by the interested agencies that this figure represented .Conglres.s'esti-
mate of the amount of high-interest FFB loans held bemanuaIIy distressed borrowers. Similarly, in sub-
section (d)(2) of OBRA 1986 Congress required REA to establish “eligibility criteria to ensure that any
loan prepayment activity  be directed to those cooperative borrowers in greatest need of the benefits
associated with prepayment.”7US.C. §936aéd%(2l In its next enactment, an undesignated paragraph of
the Supplemental Appropriations Act, 1987, Pub. L No. 100-71, 101 Stat 391, 429, Congress permanent-
ly suspended the ogeranon of section 306A(d) o . .

4 Sections 1401 2(1% & (2) also established new priorities forFrepayment: first, certain borrowers
already determined to eehmblpgnorto OBRA 1987% enactment, followed by borrowers in the order in
which they were prepared to disburse funds to the FFB to complete prepayment. 101 Stat at 1330-20
This priority provision expired at the end of fiscal year 1988.
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Slnce the FY 1988 ropnatlonsAct ermanentl%authonzed 2.5 bil-
lion of sectton 306A a ments not u ect to fhe Treasury Depart-
ments a rova and OB 7|n effect I| [ted the amqunt of par pre-
p}/mensaut horized | |n fIS a year 1988 to $2.0 billion, there remained
authorization to make additional repayments not sub$ect t0, the
Treasury Secretarx’s approval In an amount not in excess ot $500 million
at any time aftert e end of fiscal year 1983,
October 1 9?8 Con%ress enacted the Fiscal Year 1989 Rural
Deveo ment Agricu ture an ReIatedA enues Appropriations Act (the
Agricufture 9pro&|attons Act ) Stat,

L. No. 100460, 10
2229 19% )5 Section 637 of that Act, 102 at at 2264, required that REA
allocate

0 million ofthe remaining $500 million pretia ment authontg
%nder section 306A to borrowers In"REAS telephone loan Igro ram an
o0 million to horrowers in REAS electric loan program. REA Clrculated
the Draft 1989 REA Regulatlons to Imp Iement the statutory, allocation
between the REA tel eg ne loan %ram and the REA electric loan pro-
gram. Subsectlon %r) fsection 17864 of the Draft 1989 REA Regulatlons
would authorize b rowersto use InternaIIy (>enerated Funds without a
guarantee” to Fr (f loans. Section '1786.3(a) of the regulatlons
would deflne mall Generated Funds” as “money helongi Rto the
borrower other than (1] procgeds oroans made or quaranteed under the
E Actor 827) funds on deposit in the cash constructl N trustee account
Section 1786.6(a) af the requlations woudestablts a priority, for pro-
cessing applications for par prepayments. This subsection rowdes that
theA m|n|stratorof REAWI| gIve a preference in processing prepayment
aln |cat|ons to those applications from_borrowers agr etng t0 use
ternall Gen?rate Fun sto rePa y their FFB loans. Thisprefe encewnl
extend vera other prepaeg en a%PIlcattons exce tthoea%% ications
submitted % “Financially Distressed Borrowers.” Section 1786.6(2)(1).5
REA states in the commentary appended to its requlations that it

believes that the amount of prepayment application
recetved from tmanmally dlstressl%de paey tric borP WErs and
from other electric and eep one horrowers wishing to uti-
lize Internally Generated Funds in connection witht a pre-
payment, Asm] will exceed the $500 million available for
rregga/rr)ne t without the approval of the Secretary of the

f I5I Section 1786 3(a) of the Draft 1989 REA Regulations defines “Financially Distressed Borrowers” as
ollows
“Financially Distressed Borrower" means an REA-financed electric system determined by
the Administrator to be either (i) in default or near default on interest or principal pa%/ments
due on loans made or guaranteed under the RE Act, and which is making a good faith effort
to increase rates and reduce costs to avoid default, or (ii) parttmpattng in'awork out or debt
restructuring pian with REA, either as the borrower being restructured or as a horrower pro-
viding assistance as part of the work out or restructuring
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Draft 1989 REA Regulatrons at 14-15, Because the Treasury Secretary has
ﬁogarent determined to d rsap?rove an afgo lications excee ing "$500

illion n aggregate prepayments, the Drdft 1989 REA Reg uatrons could
effectively prectude some horrowers from prepaying therr FFB loans
with the proceeds ofa new loan from private Sources backed by an exist-
Ing REA guarantee.

II. USE OF INTERNALLY GENERATED FUNDS

By its terms, section 306A(a)( g authorizes an FFB borrower to prepa
its [oan “If ... private capital, with the existing loan guarantee IS Use
replace e loan” TUSC §936ag) The dispute between the De Part
ments of Agriculture and the Treasury centers on the meaning 0
phrase ‘with the exrstrng loan guarantee,” The Treasur Degartment
reads this phrase as a restriction”on the krnd of private Capital that an

B_borrower can use to ﬁrepay Its loan. t argues that the phrase
requires that a porrower seeking to prepay an FFBloan replace the FFB
loan with a privately refinanced loan secured by the borrowers REA
guarantee In‘other words, the Treasury Department marntarns that under
ection 306A an FFB borrower is authorized o use only RE %uaranteed
refinanced loan proceeds to prepay Jts FFB loan and is prohibited from
usrng In whole rrnPart ,any other form of private capital.

The Department of Agriculture argues that Congress intended a bor-
rower to be able to prep eyrtsF B loan with any form of private capital,
however generated orscure TeA riculture Departent contends
that the cl use With the exrstrn% 0an guarantee was Included in section

merey\to ensure that a borrower would be permitted to use Ifs
exrstrng RE guarantee if and_to the extent needed to secure private refi-
nancrng Und ert IS construction, an FFB borrower is not compelled to
yex |usivel oreven atall, on refinanced loans to prepay its FFB loan,
ut may (Pr y with any com rnatron of Ioan procee sand rnternaIIy
enerate funds, and whether or not the capital |s uaranteed b
We elieve that neither of the proffered rnter re atrons IS dJ tated by
the statutory Ian uage This Is nota case wheret e ‘plain meaning” ofthe
stafute compels accEptance of one construction overt e other, Given the
ambr uity in the statutor lanqua ertself we must resort to other jndicia
of Cong ess Intent — Here, Prr cipally, the Iegrslatrve history, the cir-
cumstances surroundrng enactment of the statute, and the statute’ over-
al 8ur ose and internal lo grc
ongress enacted sectl n306A durrn a eriod of sharply declining
interest rates. See, eg., 132 8{198?) &statement of Sen.
Burdick). It was concerned t at he hr h rates that fiad heen charged on

FB Ioansrnprror rnflatrona (yyears were contributin toaweakenrng of
the rural economy. See, e.g 0 (statement of Sen. Johnston) . lts
obvious purpose was fo provrde through sectron 306Areliefto rural coop-

120



eratives and their customers by, permittingI such coqperatives to prepay
their hlgh-mte_re_st FFB loans without pend tg The rlght o, prepay, how-
ever, was explicitly conditioned on the use of “privatg capital,” not addi-

tional public funds. See, e.g., id- id. at 12,682 (statement of Sen.

ndrews), . . .
As the’ legislative hlStOf)ﬁ shows, at the time of enactment of section
306A, Congress assumed that most, 1f not all, borrowers would have to
depend, in'whole or at_least in part, on private refinancing loans to pre-
pay their FFB loans.6 This assumption is also evident i the statutory
re%uwement that a borrower certify that its prepayment would “result in
substantial savings to its customers or lessen, the threat ofbankruptc%to
the borrower.” 1986 Supplemental Appropriation Act, 100 Stat. at 713
(emphasis add_edz. Congress also reco%nlzed that such' needy borrowers
would have difficulty obtaining advantageous private loans unless they
could use as security their exis mg REAguarantees, Indeed, withouf the
REA_%uarantees, needy borrowerS would be effectively precluded from
availing themselves ofthe section 306A prepayment opportunity. /.
Congress” averall design was thus to_?w FB horrowers the right to
E)re ay'their FFB loans with private capital, but to make that right mean-
ngrul b¥ permitting them to use their existing REA guarantees to raise
private funds. This broad relief was animated by two explicit congres-
sional objectives — to strengthen the financial condition of the coopera-
tives themselves, and to pass cost savings throfugh to the cqoperative
customers, See supra p. 117 (discussing certification requirements in
1986 Supplemental Appropriations Act). _ _
Given these congr ssional obllecuves, we think that the better inter-
gretatmn IS that C n%res_s simp. r¥ meant to ensure in section 306A that
orrowers could use their existing REA guarantees if they wished, and
to the extent necessary, to secure private reflnancm%. Congress meant to
permit borrowers to°use their existing REA guaranteesto the extent
needed to secure private capital; it did ot command that borrowers pre-

Gsee, eg., 132 Cong_ Rec. 15838 (1986) (statement of Sen. Cochran), ia at 12,683 (statement of Sen.
Domenici); id. at 12,678 (statement of Sen Burdick) Similar references appear in discussions of several
of the later enactments see, eg , HR. Rep. No. 195, 100th Cong., 1st Sess 79 (1987) (;ﬂscussmg,the 1987
Supplemental Appropnations Act); HR Rep No 391, 100th Cong., 15t Sess. pt. 1, at 17 (1987) (discussing
OBRA 1987). Indeed, both Departments have represented to us that all FFB borrowers prepaying their
FFB loans to date have prepaid using the proceeds of new loans obtained from private sources, and all
such private loans have been guaranteed by the Administrator of REA using the existing guarantees.

7 As the Agnculture Department notes, there were a number of reasons why Congress might have
thought it necessary to include a directive to REA to provide guarantees to horrowers prepaying with
reflnancm? proceeds Congress may have supplied the mandate out of a belief that it was unclear in the
absence of such language that REA would even have had the authonty to transfer such guarantees, see
TUSC 88 904, 936; see also Letter for Douglas W Kmiec, Assistant Attorney General, Office of Legal
Counsel, from Christopher Hicks, General Counsel, Department of Argriculture at 10and n 35 (Feb 9,
1989). Moreover, a mandate would have a geared necessary because both the Administration’ objec-
tions to the prepayment program and OMBS proscription o bIanket?uarantees of pnvate refinancings
gave Congress no reason to expect that REA would exercise any statufory discretion to transfer existing
guarantees. see OMB Circular A-70 at 8, H10(b)(4) (rev Aug. 24, 1984).
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E)_ay their FFB loans exclusively with refinancing proceeds. The preposi-
0|rc]>|na{hpsh[%%eemwlth the existing loan guarantee™ was included to effect
IS Intent.

his construction of the section is fully supported by the language of
the stafute itself. By its terms, subsection (a)(2) requires that “private
capital” e used to replace the FFB loan. The term “capital” encompass-
es man¥ kinds_of private funds, including debt, equity, and internally %en-
erated Tungs. There is nothing in the stbsection expressly limiting this
otherwise broad term to refinance proceeds, Had Gongress intended the
phrase “with the existing loan guarantees” to require Use of refmancmg
Pr_oceeds exclusgvelg, e believe, it almost certainly would have couple
his lan uaﬁe with g term of limitation, such as “loan proceeds,” rather
than with the inclusive term “private capital.”

We also find_support for this interpretation in the fact that the phrase
“With the existing loan guarantee” was set ofbe commas when section

6A was made a pernianent part of the RE Act by OBRA 1986. Had
Congress meant to limit the [%nvate, capital that ma¥ be used to c_aﬁltal
obtained by refinance, presumably it would have left the clause without
commas, as it orlﬁ;mally stood In"the first prepayment provision in the
1986 Supplemental Appropriations Act, This ameridment plainly strength-
ens the inference that Congress Intended to give the term “private capi-
tal” its widest Possmle Inte ﬁretatlon and not'to limit it by a requirement
that the capital be secured t rouqh refinancing.

In sum, e believe it is entirely natural fo"read the statutory phrase
“with the existing loan guarantee” as meaning 5|mPIy that, whén a bor-
rower chooses to rely on refinancing for all or part of the, “private capi-
tal" used for Prepayment, the borrower may secure that refinancing “with
the exmtmg_ 0an fguarante,e. , o

This reading of'sunsection (a)(2) is supported by the legislative histo-
%. The Senaté Appropnaﬂons ommittee Reporton the ‘Initial prepay-

ent provision in the 1986 Supplemental Appropriation states:

[B]orrowers [could] prepay an?/ or all loans with the [FFB],
by pagment of the ull amount of the unpaid grlnupal bal-
ance on such loan agvances.... REA borrowers may _rePay
these FFB loans only If they use private sector capital t0
make these prepayménts. EXisting REA ?uarant_ees on loans
to be prepaid willalso ?uarantee loans from private capital
sources for like amounts used for these prepayments.

S. Rep, No. 301, 99th Con?., 20 Sess. 19 (1986). The lan uage and struc-
ture of this passage strongly suggest that Congfess intended the only con-
dition to prepayment to be’use of “private sector capital.” Here, as’in the
statute itself, there is no su%%estmn that the only é)e missible form of pri-
vate capital is loan proceeds. If Congress intended to impose the twin
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reclu,lrements that private capital be used and that that capital be
obtained through refinancing, 1t s only reasonable that it would have said
s0 In the second sentence quoted abave, The fact that the private capital
reﬂuwement and the REA guarantee carry over are addressed in separate
sentences, and.as separate, unrelated th u%hts, further suggests that the
[atter was not intended as a limitation on the former but rather as a sep-
arate mandate, Last, both the sealuence and deliberate separation of the
second and third sentences clear Z”SU gest both that Congress regarded
“loans from private capital sources”asut one ofanh/num er of forms of
brivate sector cagnal, and that these loans were the particular form of
caEltaI that m%s De e|lﬁlb|e for REA uarant?es.8 _ _
. Finally, we believe that the Deparfment of Agriculture’ construction
I$ consistent with Congress overall_demgn In“enacting section 306A,
Congress’ express purpdses were. to improve the financtal condition of
cooperatives and to. achieve savings for the, cooperatives’ customers,
Requmng private refmancmg as the only permissible form of prepayment
would not appear to advanCe either of these goals. On the other’hand,
permitting a cooperatjye to use mternall%/ gen rated funds as part of its
prepaymént would effectuate the statuteS purpose, yielding, in many
Cases, greater bgneﬂhs of the kind soughht bfy orﬁress. . .
We acknowledge that the Department of the Treasury’ interpretation
of subsection (al) 22, IS by_no means frivolous. On halance, however, we
think it i less plausible. First, the Treasury Department has offered and
we can discern no_reason why Congress, I%;we Its broad remedial g_ur
poses, would have imposed a requirement thiat borrowers use refinancing
as the exclusive means of prepayment. REA does not benefit financially
or otherwise by quaranteeing such private sector loans; in fact, it is buf-
dened to the extént of the contingent liabilities. See Letter for Benedict S
Cohen, Senjor Counsel, Departnient of Justice, from Terence M. Brady,
Deputy Assistant General Counsel, Department of Agriculture,at 3 (Apr.
6, 1989). Nor does FFB henefit br?/ any such reguwe,ment. More important,
as noted above, such a limitatiort seéms at odds with Congress’ articulat-
ed obr{ectwes ofstrengthenm% the financia| condition of cooperatives and
passing benefits throligh to the cooperatives’ customers, since rprepa-
ment {} ,rouqh refinancing would obviously be more costly to borrowers.
Additiondlly, the Treasury’s construction_would produce anomalous
results. Evepunder its interpretation, an FFB borrower that wanted to

use internally generated funds to prepay its loan could do so. The bor-

8 Section 637 ofthe FY 1989 Agncultute Apﬁroprlatlons Actdoes not purport to amend the existing lan-
Ruageqfsectlon 306A(a) of the RE Act with which we are here concerned Both Departments, however,

ave directed us to the Conference Report accompanying the bill ultimately enacted as the FY 1989
Agriculture Appropnations Act, which contains language purporting to interpret that provision see HR
Conf. Rep No. 990, 100th Cong., 2d Sess. 38 (1988). As you have noted, such legislative statements sub-
sequent to a statutory enactment cannot legitimately be relied upon in mterpretmg that prior enactment.
See generally Consumer Prod Safety Comm'nv GTE Sylvama, Inc ,447 Us. 10 ) 117-18 &n.13 (1980).
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rower would simply. use its REA guarantee to boryow funds from a pri-
vate lender, prepay its FFB loan, and then |mmed|ately prepay the new
private sector [oan with intemally generated funds. And'borrawers that
are prosperous enough to prepay with internally %enerated capital would
be required to take out unneeded loans, backed Dy unneeded REA guar-
antees, before belﬂfrl permitted o se their capital for prePayment
We have considered the possibility that Co gressmtgh have intended
to require refinancing as a form of “means test”for prepayment — that is,
as a means of ensuring that only financially distréssed orrowers were
Permttted to prega¥ IS supposition, however, seems untenable for at
east two reasons. First, inthe context of this very prepayment program,
Congress has sh owe  that, when it wished to farget prepaument provi-
sions 10 flnanma distressed borrowers, it did S0 explicifl 8
Supplemental AE roprlattons Act. 100 Stat, at 713- 14(7 undesi nate ara-
(I;ragh ); section of OBRA 1986, 100 Stat. at 1875-16. It I5'thus unlike-
ongress would have relied on such |nd|rect If not amp |ﬁuous means
io effectuate the same rﬁ)u Soose It elsewhere was aﬁomplls mg exPImt-
In the same program. Second, the statute would be ineffeCtual as a
means test. As noted ahove, a requirement that prepayment be made on g
b means of REA-quaranteed reftnancmgs would notensure that only di
tressed. b orrowers parttc ate In the program. Prqsperous borrowers
couId 3|mE tak e out aranteed Ioans from prlvate lenders to pre-
and then use iternal yoenerate C {uta to prepay the pri-
vae Ioan See Draft 1989 REA Regulations at 10-11 (1989).

I1l. THE REGULATORY PRIORITY

As noted ahove, as a result of several enactments modifying section
306A ofthe RE Act, see supra, Part [ at 117-19, onl¥ $500m lion in FFB
|oans ma){ be gre aid gursuant to SGC'[IO%306AWI hout the approval of
the Secretary ofthe Treasur Ystatute 350 million ot this epayment
autho}utX 1S reserved forry aIeec tric co%oertattves and $150 million for
tele ecooperattves See Section 6 1939 Agriculture
&oro priations Act, 102 Stat. at 2264. It is our understandmg that the

retarR/ as determlned to withhold his approval of any prepayments
exceed| B$5 0 million In agg re?ate

Draft e artment of Agruﬂt ture regulgtlons currentlg before OMB
woulg set aside for “Financially Distre
the $350 million statutorily a ocated or electrical cooperattves and
would give rocesstn r|or|t toteapg ications of such borrowers,
Sectton 178 6d) th espec to the rem mmg $150 million ot the %350
million allocate torprepayments by electrical Cooperatives and the $L
million allocated for prepayment by telephone cooperatives, the regula-

sed Borrowers™9$200 million of

9see supra, NOte 5
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tions would give processrng prrprrté to the a(pplrcatrons of borrowers who
gree to prepay with “Intérnal enerate Funds,” defined as "money
b Iongrng to the borrower other than: grocee s.0f loans mﬁde o
guarantedunderteRE Act or (2 fund N ego it In the cash con-
tructrpntrusteeaccount " Sections 1786 g 3(a). The Department
ongrrcu ture has p redrct% that prepayment applications b frnancraII?/
distr sse orrowers and oréow [5.Using inte nallg ?enera ed cash will
excee rnteag%rregate the $500 mil |on repaymn auth orrzatron not
subject .to the “Treasury Secrefarys rov% See Draft 1
Reg uIatrons at 1415 B cause the Secr ary has determrned to drsa
prove rppr ations exceeding $500 mil ron n ag r%re%ate the priorities
establrs d by REA could de ermrnew hether some Dorrowers are per-
mitted to pre ay.DYou have asked us whether this priority 1s statutorily
permissibfe. We believe that, it is not

The only borrower-specific requrrement of section 306A( 2(2) as we
concluge supra, |§ that prepayment b p use of ‘private Ccapital,
Congress expressed no reference n the stafute or its legislative hrstory
for any partrcularmean of p rep ayment; it did notpreferpregagment &/
Internal en?rated funds oyer funds generated through means of RE
quaranteed re mancrng Or VICe Versa,

In the face of statytor Ianguage equallg permrttrng Apayment both by
internally generated funds an b}/the roceeds of R uaranteed refr
nancings, and a mandate to REATo carry over upon reque%t A guaran-
tees to refrnancrng loans frpm prrvate [enders, we think that imposition
ofapreferenc di advantagrng hose who choose to Use REA rantees
would indeed ernconsrst ntwrtht estatute We fmd such g reference
especrir ¥trou ing where, as here, eyo peration of the rpreference It IT
Bossr hat some distressed borrowers, who were amo te rncipa
eneficlaries of the prepayment proqram mi 0% ? recue rom pre
payment given REAS predictjon that the $500 million_available fpr pre-
p %ment without the apBrovaI of the S ecretarg of the Treasury will easi-
y be exhausted. Draft 1939 REA R% qulatigns at

In the commentar section o the araft re?ulatrons the A rrcuIture
Department ex arns that the prepayment priority for nterna
Generated Funds, inter alia, encourages borrowers to privatize, red uces
potential future impacts on the Revolving Fund, ... make[s] it possible for
all borrowers who apply to make such apre ayment to participate in the
program without significantly increasing administrative burden on REAY:
and [fn addition ., ensures that [the] amount of existing prepayment
authority not requiring the Secretary of the Treasury[$] approval will be

1 Inthe commentary appended to the regulations REA has noted its intention that * %n the event that
during the application period REA does not receive pre}payment ap lications totalrn% $150 million from
electnc borrowers desiring to use Internally Generated Funds or $150 million from te phone borrowers
desiring to use Internally Generated Funds REA intends to |ssued§£srcéamended requlations establishing
new priority criteria and a new application period.” see Draft 1989 REA Regulations at 14-15
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used in an economlcallﬁefflment manner maximizing the benefits to all
borrowers,” Draft 1969 REA Re[gulatmns at 17-18, :

In an additional submissign to us, the Department of Agriculture has
further argued that the priority |sIJust|f|ed because it would” have the fol-
lowing effects: lower costs to"borrowers; faster prepayments; partm?a-
tion by a larger number of borrowers; reduced requfatory burdens for
borrowers and an associated diminished risk to_ REA; strengthening of
the Revolving Fund; and a reduction of the administrative hirden upon
REA. Memorandum for Benedict S. Cohen, Senior Counsel, Department
of Justice, from Terence M Brady, Deé)ut\yNAssmtant General Counsel,
Department ongrlcuIture (Apr. 6, 1989). While all these administratjve
efficiencies of thé prioritization may be’ laudable, we do not think that
gt;]e _tasre srufgg%gent to sustain regulations incompatible with the statute

IfS pu .

This F|)s rl?ot to say that apy re%ulatory Pnormzatlon of prepayment
offers would be impermissible. It IS doubtful, for example, that & prioriti-
zation based either uPon date of filing or upon readiness to prepay would
be Inconsistent with the statute. 1LEither requirement would be néutral as
to the horrowers eligible for lprepa%r_nent and the means bY which the
would make prepayment. Nor, we think, would a reasonable accommg-
dation of distressedl borrowers, such as that evidenced by the $200 mil-
lion set aside for distressed electrical cooperatives, be prohibited, given
Congress’ particular_concern for borrowers In financial hardship. See
supra text tPap 121, But any regulation that either d|st|ng1mshes m,on%
borrowers based upon the particular means of prepayment, or that give
priority to non-distressed over distressed horrowers, except con3|st_entlay
with I&ter enactments,2would likely be suspect given the congressiondl
intent discussed above.

“WILLIAM P. BARR
Assistant Attorney General
Office of Legal Counsel

JlIn 1987 Congress itself established a pnonty based upon the order in which g)Fglicants for prepay-
T3e3r(1)t 2vgere prepared to disburse funds to the Tréasury. see Section 1401(b)(2) of OBRA 1987, 101 Stat at
DSee, e.g., Section 637 of the FY 1989 Agriculture Appropriations Act, 102 Stat at 2264 (reservation of
funds for telephone borrowers).
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