
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

LYNCHBURG DIVISION 

LIBERTY UNIVERSITY, INC., a Virginia 
Nonprofit Corporation, MICHELE G. 
WADDELL, DAVID STEIN, M.D., JOANNE V. 

MERRILL, DELEGATE KATHY BYRON, and JEFF 

HELGESON, 

Plaintiffs, 

v. 

TIMOTHY GEITHNER, Secretary of the Treasury 
of the United States, in his official capacity, 
KATHLEEN SEBELIUS, Secretary of the United 
States Department of Health and Human 
Services, in her official capacity, 
HILDA L. SOLIS, Secretary of the United States 
Department of Labor, in her official capacity, 
and ERIC HOLDER, Attorney General of the 
United States, in his official capacity, 

Defendants. 

CASE No. 6:10-cv-00015-nkm 

MEMORANDUM OPINION 

JUDGE NORMAN K. MOON 

On the day the President signed into law the Patient Protection and Affordable Care Act 

of 2009, Plaintiffs filed this action, contesting the law's validity on constitutional and statutory 

grounds. Defendants (several government officials named in their official capacities) moved to 

dismiss the suit for lack of jurisdiction and for failure to state a claim on which relief can be 

granted. The parties' arguments have been fully briefed and heard, and for the reasons stated in 

this memorandum, I will grant Defendants' Motion to Dismiss (docket no. 25). 



I. BACKGROUND 

Plaintiffs Liberty University, Inc., Michele G. Waddell, David Stein, M.D., Joanne V. 

Merrill, Delegate Kathy Byron, and Council Member Jeff Helgeson (collectively "Plaintiffs") 

challenge the legality of certain provisions of the Patient Protection and Affordable Care Act of 

2009, Pub. L. No. 111-148, 124 Stat. 119 (Mar. 23, 2010), as amended by the Health Care and 

Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (Mar. 30, 2010) 

(collectively, the "Act"). Plaintiffs seek a declaration that the Act is unconstitutional and invalid 

and an order enjoining its enforcement. Defendants in this action are the following government 

officials, named in their official capacities: Timothy Geithner, Secretary of the Treasury; 

Kathleen Sebelius, Secretary of the United States Department of Health and Human Services; 

Hilda L. Solis, Secretary of the United States Department of Labor; and Eric Holder, Attorney 

General of the United States. This is not the first judicial ruling on a challenge to the Act.1 

The Act institutes numerous reforms to the national health care market. It removes many 

barriers to insurance coverage,2 supplies federal funds and expands Medicaid to assist the poor 

with obtaining coverage,3 and encourages small businesses to purchase health insurance for their 

employees through tax incentives.4 It creates health benefit exchanges, which are established 

and operated by states to serve as marketplaces where informed individuals and small businesses 

can enroll in health plans after comparing their features. See Act § 1311. The Act also requires 

1 See Commonwealth of Virginia Ex Rel. Cuccinelli v. Sebelius, 702 F. Supp. 2d 598 (E D Va 2010)- Baldwin v 
Sebelius, No. 10-cv-1033, 2010 U.S. Dist. LEXIS 89192, 2010 WL 3418436 (S.D. Cal. Aug 27 2010)- Thomas 
More Law Ctr. v. Obama, — F. Supp. 2d —-, No. 10-cv-l 1156, 2010 U.S. Dist. LEXIS 107416, 2010 WL3952805 
(E.D. Mich. Oct. 7, 2010); Florida ex rel. McCollum v. U.S. Dep't Health & Human Servs 716 F Supp 2d 1120 
(N.D. Fla. 2010). 
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A C , t § § 1 1 0 1 ' 1 2 0 1 (P r o h i b i t i ng insurers from denying coverage or increasing the price of coverage for 
individuals with preexisting medical conditions, from rescinding coverage or declining to renew coverage based on 
health status, and from capping the amount of coverage available to a policyholder) 

See Act §§ 1401-02 (providing premium tax credits and reduced cost-sharing options for individuals and families 
with income between 100 and 400 percent of the poverty line); id. § 2001 (expanding Medicaid eligibility to 
individuals with income below 133 percent of the federal poverty level). 
See Act § 1421. 



certain large employers to offer health insurance to their employees and requires all individuals 

who do not meet a statutory exemption to purchase and maintain health insurance. Plaintiffs 

challenge these mandatory coverage provisions. 

The "Shared Responsibility for Employers" provision of the Act, § 1513 (adding 26 

U.S.C. § 4980H) (hereinafter "employer coverage provision" or "employer coverage 

requirement"), regulates the level and quality of health coverage that large employers provide to 

their employees. It provides that if an "applicable large employer . . . fails to offer to its full-time 

employees (and their dependents) the opportunity to enroll in minimum essential coverage under 

an eligible employer-sponsored plan . . . for any month" and at least one full-time employee 

receives a "premium tax credit or cost-sharing reduction" through a health benefit exchange, then 

a civil fine is imposed on the employer. Act § 1513(a), (d). An "applicable large employer" is 

one who employs fifty or more full-time employees on average over a calendar year. Act 

§ 1513(c)(2). The employer coverage provision goes into effect in 2014. Act § 1513(d). 

According to the "Requirement to Maintain Minimum Essential Coverage," § 1501 

(adding 26 U.S.C. § 5000A) (hereinafter "individual coverage provision" or "individual coverage 

requirement") every "applicable individual" must obtain "minimum essential coverage" for each 

month or pay a penalty, which is included with the individual's tax return. Act § 1501(a)-(b). 

An "applicable individual" is any individual except one who qualifies for a religious exemption, 

who is not a United States citizen, national, or an alien lawfully present in the United States, or 

who is incarcerated. Act § 1501(d).5 The individual coverage provision takes effect in 2014. 

Act§ 1501(a). 

An "applicable individual" may still be exempted from the requirement to purchase health insurance if she cannot 
afford such coverage because the required contribution exceeds eight percent of her household income. Act 
§ 1501(e). Taxpayers with income under 100 percent of the poverty line, members of Indian tribes, and individuals 
determined to suffer "a hardship" with respect to the capability to obtain coverage are also exempted. Id. 



There are two religious exemptions to the requirement that individuals maintain 

minimum essential coverage. First, the "Religious conscience exemption" applies to an 

individual who "is a member of a recognized religious sect or division thereof described in 

section 1402(g)(1) and an adherent of established tenets or teachings of such sect or division as 

described in such section." Act § 1501(d)(2)(A). Section 1402(g)(1) exempts from the Internal 

Revenue Code any "member of a recognized religious sect or division thereof [who] is an 

adherent of established tenets or teachings of such sect or division by reason of which he is 

conscientiously opposed to acceptance of the benefits of any private or public insurance" which 

insures death, disability, retirement, or health care costs. 26 U.S.C. § 1402(g)(1). Second, the 

"Health care sharing ministry" exemption applies to a member of a 501(c)(3) organization, 

which has been in existence at all times since December 31, 1999, the members of which share a 

common set of ethical or religious beliefs, share medical expenses in accordance with those 

beliefs, and retain membership even after developing a medical condition. Act § 1501(d)(2)(B). 

Plaintiffs state that they are a Christian organization and Christian individuals holding 

religious beliefs that most or all forms of abortion are immoral (Second Am. Compl. f 72), and 

they claim that the Act does not protect against the mandatory insurance payments being used to 

fund abortion coverage. The Act explicitly states that no plan is required to cover any form of 

abortion services. Act § 1303(b)(l)(A)(l). In every state health benefit exchange, there must be 

offered at least one plan that does not provide coverage of non-excepted abortion services, 

§ 1334(a)(6), which, under current law, are any type of abortion services except in cases of rape 

or incest or where the life of the woman is endangered, Exec. Order No. 13,535 of Mar. 24, 

2010, 75 Fed. Reg. 15,599 (Mar. 29, 2010). Any state may pass a law prohibiting health plans 



offered through that state's health benefit exchange from covering any form of abortion services. 

Act§ 1303(a)(1). 

Plaintiffs allege that the employer and individual coverage provisions are beyond 

Congress' Article I powers (Count One), violate the Tenth Amendment (Count Two), violate the 

Establishment Clause of the First Amendment (Count Three), violate the Free Exercise Clause of 

the First Amendment (Count Four), violate the Religious Freedom Restoration Act (Count Five), 

violate the equal protection component of the Due Process Clause of the Fifth Amendment 

(Count Six), violate the right to free speech and free association under the First Amendment 

(Count Seven), violate the Article I, Section 9 prohibition against unapportioned capitation or 

direct taxes (Count Eight), and violate the Guarantee Clause (Count Nine). Defendants move to 

dismiss Plaintiffs' claims in their entirety pursuant to Federal Rule of Civil Procedure 12(b)(1) 

and Rule 12(b)(6). Defendants argue that the Court lacks subject matter jurisdiction to hear their 

claims because Plaintiffs do not have standing, the issues are unripe, and the Anti-Injunction Act 

withdraws jurisdiction over their suit. If jurisdiction is found, Defendants argue that all of the 

counts should be dismissed for failure to state a claim upon which relief can be granted. 

II. APPLICABLE LAW 

A. Rule 12(b)(1), Subject Matter Jurisdiction 

On a Rule 12(b)(1) motion, the plaintiff bears the burden of proving that subject matter 

jurisdiction exists. Piney Run Pres. Ass 'n v. County Comm'rs, 523 F.3d 453, 459 (4th Cir. 

2008). In considering the motion, a court must accept as true all material factual allegations in 

the complaint and must construe the complaint in favor of the plaintiff. Warth v. Seldin, 422 

U.S. 490, 501 (1975). A court should "regard the pleadings as mere evidence on the issue, and 

may consider evidence outside the pleadings without converting the proceeding to one for 



summary judgment." Evans v. B. F. Perkins Co., 166 F.3d 642, 647 (4th Cir. 1999). The 

moving party's motion to dismiss should be granted when "the material jurisdictional facts are 

not in dispute and the moving party is entitled to prevail as a matter of law." Id. 

B. Rule 12(b)(6), Failure to State a Claim 

A motion to dismiss pursuant to Rule 12(b)(6) tests the legal sufficiency of a complaint to 

determine whether the plaintiff has properly stated a claim; "it does not resolve contests 

surrounding the facts, the merits of a claim, or the applicability of defenses." Republican Party 

of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir. 1992). Although a complaint "does not need 

detailed factual allegations, a plaintiffs obligation to provide the grounds of his entitle[ment] to 

relief requires more than labels and conclusions, and a formulaic recitation of a cause of action's 

elements will not do." Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations and 

quotations omitted). A court need not "accept the legal conclusions drawn from the facts" or 

"accept as true unwarranted inferences, unreasonable conclusions, or arguments." E. Shore 

Mkts., Inc. v. J.D. Assocs. Ltd. P'ship, 213 F.3d 175, 180 (4th Cir. 2000). "Factual allegations 

must be enough to raise a right to relief above the speculative level," Twombly, 550 U.S. at 555, 

with all the allegations in the complaint taken as true and all reasonable inferences drawn in the 

plaintiff's favor, Chao v. Rivendell Woods, Inc., 415 F.3d 342, 346 (4th Cir. 2005). In sum, Rule 

12(b)(6) does "not require heightened fact pleading of specifics, but only enough facts to state a 

claim to relief that is plausible on its face." Twombly, 550 U.S. at 570. Consequently, "only a 

complaint that states a plausible claim for relief survives a motion to dismiss." Ashcroft v. Iqbal, 

556 U.S. — , — , 129 S. Ct. 1937, 1950 (2009). 



III. JURISDICTION 

Defendants raise three grounds for dismissing the complaint for lack of jurisdiction 

pursuant to Rule 12(b)(1): Plaintiffs lack standing, the claims are unripe, and the suit is barred 

by the Anti-Injunction Act. 

A. Standing 

Article III of the Constitution limits federal-court jurisdiction to "Cases" and 

"Controversies." Massachusetts v. EPA, 549 U.S. 497, 516 (2007). Standing to sue is an aspect 

of the case or controversy requirement. The doctrine of standing serves to identify those disputes 

that are "appropriately resolved through the judicial process." Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560 (1992). To establish standing, Plaintiffs must show that: (1) they "suffered an 

injury in fact—an invasion of a legally protected interest which is (a) concrete and particularized, 

and (b) actual or imminent, not conjectural or hypothetical"; (2) "there [is] a causal connection 

between the injury and the conduct complained of; and (3) "it [is] likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision." Id. at 560-61 (citations 

and quotations omitted). An interest shared generally with the public at large in the proper 

application of the Constitution and laws will not do. See id. at 573-76. 

"The party invoking federal jurisdiction bears the burden of establishing" the elements of 

standing. Id. at 561. The plaintiff must support each element of the standing requirement with 

"the manner and degree of evidence" required at the motion to dismiss stage. Id. In the past, this 

meant that the plaintiff's allegations were accepted as true. See, e.g., Pennell v. San Jose, 485 

U.S. 1, 7 (1988). The decisions of the Supreme Court of the United States in Iqbal and 

Twombly, however, clarify that, to survive a motion to dismiss, the plaintiff's allegations must 

present sufficient facts to be plausible. Iqbal, 129 S. Ct. at 1950; Twombly, 550 U.S. at 570. 



Standing is determined as of the date the complaint was filed. See Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180 (2000) ("[W]e have an obligation to assure 

ourselves that [the plaintiff] had Article III standing at the outset of the litigation."); Focus on the 

Family v. Pinellas Suncoast Transit Auth., 344 F.3d 1263, 1275 (11th Cir. 2003) (collecting 

cases). 

At the outset, I find that Plaintiffs Delegate Kathy Byron, Council Member Jeff 

Helgeson,6 and David Stein, M.D.7 lack standing, and I will dismiss them from the suit. 

Plaintiff Liberty University, Inc. ("Liberty") is a nonprofit corporation organized under 

Virginia law that operates a private Christian university and employs approximately 3,900 full-

time employees. (Second Am. Compl. 8, 28; Pis.' Opp'n 2.) Liberty "makes available health 

savings accounts, private insurance policies and other healthcare reimbursement options to 

qualified employees under a salary reduction program." (Second Am. Compl. 29.) As of the 

date of the filing of the second amended complaint, 1,879 employees of Liberty chose to 

participate in its health insurance coverage; other employees opted not to participate. {Id. 29-

6 Kathy Byron is a member of the House of Delegates of the Commonwealth of Virginia, and she voted for the 
Virginia Health Care Freedom Act, Va. Code § 38.2-3430.1:1 (2010), which declared that no state resident is 
required to purchase individual health insurance coverage. (Second Am. Compl. % 39.) Jeff Helgeson is a 
Lynchburg, Virginia city council member and objects to the Act because it "will have a negative impact on the city 
of Lynchburg, generally, and his district, in particular." (Id ffl[ 13, 41.) Plaintiffs' arguments that Byron and 
Helgeson have standing based on their status as legislators or on their policy objections to the Act plainly fail. See 
Raines v. Byrd, 521 U.S. 811, 822-26 (1997) (limiting scope of standing for legislators claiming an institutional 
injury); United States v. Richardson, 418 U.S. 166, 172 (1974) (finding that a plaintiff must show a personalized 
injury, "not merely that he suffers in some indefinite way in common with people generally"); McConnell v. FEC, 
540 U.S. 93, 227 (2003) (rejecting voters' injuries as too "broad and diffuse" to entitle them to'standing). Plaintiffs 
argue in the alternative that Byron and Helgeson have standing because they will have to comply with the individual 
coverage requirement. (Pis.' Opp'n 9.) But nowhere in the pleadings do Plaintiffs allege that Byron and Helgeson 
do not already have health insurance and will suffer an injury to obtain it. 

Dr. David Stein is a licensed and practicing medical doctor who is opposed to the Act because he believes it will 
not provide quality care to more patients at lower cost. (Second Am. Compl. flf 10, 36.) To support his standing in 
this litigation Plaintiffs allege that regulations that likely will be passed pursuant to the Act may change the rate at 
which he can seek reimbursements for Medicaid and Medicare patients (id. f 37) and will interfere with his "liberty 
interest m practicing his profession and providing essential health care services for his patients" (id. TJ 35) These 
pleadings are too vague and conclusory to support standing—they do not specify which provisions of the Act harm 
Dr. Stein or how they do so. Dr. Stein appears to raise mere policy disagreements with the Act. This litigation is 
not the proper forum to air those grievances. 



30.) Liberty's health plan does not cover abortion, and "[a]bortion is contrary to the Christian 

mission of Liberty." {Id. 32-33.) Liberty represents that its current level of coverage "will 

almost certainly be determined insufficient" under the Act. (Pis.' Opp'n 3.) 

Liberty challenges the constitutionality of the employer coverage provision, which, when 

it goes into effect in 2014, will require Liberty as an employer of more than fifty full-time 

employees to offer its employees the opportunity to enroll in minimum essential coverage, or 

face civil penalties. Liberty alleges that the provision will increase Liberty's cost of providing 

health insurance coverage when it goes into effect (Second Am. Compl. 106), and Liberty also 

represents that, as it takes steps to comply with the provision, it will incur "significant and costly 

changes" in its daily business operations well before 2014 (Pls.' Opp'n 9). As a large nonprofit 

organization, it claims that in the near future, it will have to rearrange its financial affairs to 

provide the requisite coverage, or budget for the penalties that it would incur for being out of 

compliance. (Pis.' Opp'n 6.) According to Liberty, such costs "cannot be postponed until the 

day that the law's provisions become effective." {Id.) 

Plaintiffs Michele G. Waddell and Joanne V. Merrill make similar arguments for 

standing. Waddell and Merrill are individuals who do not have health coverage and do not wish 

to purchase it. (Second Am. Compl. 34, 38.) They state that they are Christians and have 

"sincerely held religious beliefs" that abortion is "murder and morally repugnant" and that they 

should not be obliged to support abortions in any way or "formally associate with" those who 

support abortions in any way. {Id. 71-76.) Waddell and Merrill challenge the validity of the 

8 Liberty also challenges certain elements of the individual coverage provision. Where generalized declaratory and 
injunctive relief is sought, if one individual plaintiff demonstrates standing, the court need not inquire whether other 
plaintiffs have standing to assert the same claim. Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 
U.S. 47, 52 n.2 (2006). Because I find below that Waddell and Merrill have alleged sufficient facts to support their 
standing to challenge the individual coverage provision, I do not need to decide whether Liberty also has 
demonstrated standing. 



individual coverage requirement and various other provisions of the Act. They argue that, before 

the individual coverage requirement takes effect in 2014, they will have to make "significant and 

costly changes" in their personal financial planning, necessitating "significant lifestyle . . . 

changes" and extensive reorganization of their personal and financial affairs. (Pls.' Opp'n 6, 9.)9 

Defendants contend that Plaintiffs Liberty, Waddell, and Merrill have not shown an 

injury in fact based on the obligation to purchase insurance for themselves or their employees, or 

based on the possibility of suffering a penalty for noncompliance, because those injuries will not 

take place until 2014 at the earliest, and thus are not imminent. The Supreme Court has 

acknowledged that imminence is "a somewhat elastic concept," but has defined it as at least a 

"certainly impending" injury. Lujan, 504 U.S. at 564 n.2. Defendants also argue that it is 

speculative whether or not Plaintiffs will even be subject to the coverage provisions. Defendants 

maintain that Liberty only alleged that it "could be" in violation of the employer coverage 

requirement when it goes into effect, leaving open the possibility that its current level of 

coverage offered may satisfy the requirements of the Act. (Defs.' Mem. Supp. Mot. Dismiss 14.) 

In addition, Defendants contend that any number of circumstances may intervene to relieve 

Waddell and Merrill of the obligation to purchase individual health insurance in 2014: they may 

find employment that offers health insurance, qualify for Medicaid or Medicare, qualify for an 

exemption under the Act such as that for low-income individuals, or illness or injury may force 

them to obtain health insurance independent of the Act's mandate. (See id. at 15-16.) 

At the motion to dismiss stage, Plaintiffs shoulder a lightened burden to support their 

factual allegations of injury in fact and causation. Plaintiffs need not set forth by evidence 

specific facts, as they would have to at the summary judgment stage, Lujan, 504 U.S. at 561, but 

9 Although in most places in their brief Plaintiffs phrase the injury to Liberty, Waddell, and Merrill as one that will 
occur in the near future, at points Plaintiffs state that injury has already occurred. (See Pis.' Opp'n 10, 13.) 



need only provide general factual allegations that are plausible. With this standard in mind, I 

hold that Plaintiffs' allegations of injury in fact and causation are within the realm of factual 

plausibility and sufficient to establish standing at this stage of the litigation. 

The present or near-future costs of complying with a statute that has not yet gone into 

effect can be an injury in fact sufficient to confer standing. In Virginia v. American Booksellers 

Ass'n, Inc., a group of booksellers brought a facial challenge to a state law prohibiting the 

knowing display for commercial purposes of certain material deemed harmful to juveniles on the 

basis that the law violated the First Amendment rights of adults. 484 U.S. 383 (1988). The state 

argued in defense that the plaintiff booksellers lacked standing because the law had not become 

effective at the time of their suit, and that any present economic harm they suffered was 

insufficient to show injury in fact. Id. at 392. The Court rejected those arguments and held that 

the booksellers had standing because upon the booksellers' interpretation of the law, they would 

"have to take significant and costly compliance measures or risk criminal prosecution." Id. As 

long as plaintiffs had "alleged an actual and well-founded fear that the law [would] be enforced 

against them," their case could proceed. Id. at 393. 

The facts of American Booksellers are similar to those here. In the present suit, Plaintiffs 

allege that they will have to undertake a significant and costly reorganization of their financial 

affairs in order to comply with the Act when it takes effect or risk heavy civil penalties. Parts of 

the Act have already taken effect, and the employer and individual coverage requirements are to 

take effect in 2014. Plaintiffs' allegations plausibly state that, were the Act in force today, 

Plaintiffs would be obligated by the health insurance coverage requirements to purchase or 

provide coverage. Although Defendants are correct that there is some uncertainty whether, in 

2014, Plaintiffs will continue to fall under the auspices of the Act, Plaintiffs' allegations, which I 



take as true, show that they have good reason to believe they will. Because the future 

expenditure required by the Act entails significant financial planning in advance of the actual 

purchase of insurance in 2014, Plaintiffs allege that they must incur the preparation costs in the 

near term, without knowledge of what their status under the Act will be in 2014. See Thomas 

More Law Ctr., 2010 U.S. Dist. LEXIS 107416, at *11-12. 

I do not rest on American Booksellers alone. Other courts have recognized that the 

present, detrimental effect on a plaintiff of a future contingent liability can constitute an injury in 

fact. See Lac Du Flambeau Band of Lake Superior v. Norton, All F.3d 490, 498 (7th Cir. 2005) 

("[T]he present impact of a future though uncertain harm may establish injury in fact for 

standing purposes."); Jones v. Gale, 470 F.3d 1261, 1267 (8th Cir. 2006) (holding plaintiffs had 

standing "to challenge the constitutionality of a law that has a direct negative effect on their 

borrowing power, financial strength, and fiscal planning") (quotations omitted); Protocols, LLC 

v. Leavitt, 549 F.3d 1294, 1298-1301 (10th Cir. 2008) (finding that consultants whose present 

"financial strength and fiscal planning" was hampered by an agency interpretation of Medicare 

regulations that created liability for the consultants had standing to challenge the interpretation, 

even though the liability was contingent on Medicare paying certain expenses then seeking 

reimbursement); cf. Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937) (allowing to proceed 

suit by insurer against policyholder who claimed insurer was liable for disability payments but 

policyholder had not yet sought payment). For example, in Lac Du Flambeau Band, the United 

States Court of Appeals for the Seventh Circuit, on a motion to dismiss, found that the plaintiff 

Indian tribe suffered present economic injury in the form of a higher cost of capital from a 

compact that made the state's rejection of the tribe's casino application more likely, even though 

the injury depended first on federal approval of the application. 422 F.3d at 498. Presently felt 



economic pressure, like that Plaintiffs claim to experience from the employer and individual 

coverage provisions, may originate from a future event that is in some respects uncertain to 

occur. Indeed, Plaintiffs' alleged injuries are not even contingent on the occurrence of a future 

event—if the employer and individual coverage provisions went into effect today, Plaintiffs 

allege that they would have to comply. Because of the delay in the effective date of the 

provisions, there is merely some uncertainty whether Plaintiffs will be in the same position in 

2014 as they are in today. 

Defendants argue that a plaintiff "could always assert a current need to prepare for the 

most remote and ill-defined harms" but that should not be sufficient to establish an injury in fact. 

(Defs.' Reply 4.) But the harm faced by Plaintiffs is not remote or ill-defined—in 2014, the 

provisions, which are already signed into law, will trigger the statutory requirement to purchase 

health insurance, and that obligation is weighty enough to require costly and advance financial 

preparation. The connection between the future harm and the alleged present injury is 

reasonably direct. In any case, recognizing standing for this type of injury does not make the 

courts vulnerable to plaintiffs bypassing traditional standing requirements to get into court. The 

need to show a concrete, particularized economic injury that is fairly traceable to the challenged 

conduct and redressable by the suit remains. In addition, the factual allegations about presently 

incurred compliance costs must have evidentiary support or the claims will be dismissed at 

successive stages of litigation when affidavits or evidence at trial are needed to support them. 

Attorneys or unrepresented parties could be subject to sanction under Federal Rule of Civil 

Procedure 11 for alleging facts that do not have evidentiary support. Furthermore, the 

allegations of preparation costs must be plausible, which in most frivolous claims they would not 



be. Finally, if something happens to change Plaintiffs' circumstances in the future, the case may 

become moot. See Becker v. FEC, 230 F.3d 381, 386 n.3 (1st Cir. 2000). 

Defendants also take the position that the near-term compliance costs are not fairly 

traceable to the employer and individual coverage provisions, but rather could stem from any 

number of factors. (Defs.' Reply 4-5.) A plaintiffs alleged injury is not "fairly traceable" to a 

challenged provision if that injury "stems not from the operation of [the provision] but from [his] 

own . . . personal choice." McConnell v. FEC, 540 U.S. 93, 228 (2003). Taking the allegations 

as true, it is clear that the significant adjustments that Plaintiffs must make to their financial 

affairs in anticipation of the mandatory coverage requirements are fairly traceable to the Act's 

requirements. The coverage provided by Liberty as of the filing of the complaint encompassed 

1,879 employees and enrollment was optional; under the Act, Liberty alleges it would have to 

make coverage available for all 3,900 of its full-time employees. (Tr. 47:14-48:2.) Liberty has 

made clear that it does not want to undertake the expansion in coverage that would be required 

by the Act, so it would not otherwise incur the near-term costs attendant to doing so. Similarly, 

the Act requires Waddell and Merrill to purchase insurance when they otherwise would not do 

so. 

That those subject to the requirement to purchase insurance will need to make significant 

and costly changes well before the requirement takes effect is certainly a reasonable allegation. 

Liberty is a large nonprofit institution with thousands of employees, and under the employer 

coverage provision, it will need to offer affordable coverage to all of its full-time employees. 

Waddell and Merrill are individuals whose financial budgets do not include health insurance, and 

in order to accommodate the substantial cost of purchasing a policy, they will arguably need to 

make lifestyle changes. "There is nothing improbable about the contention" that the employer 



and individual coverage requirements cause Plaintiffs "to feel economic pressure today." 

Thomas More Law Ctr., 2010 U.S. Dist. LEXIS 107416, at *11. The allegations to support 

standing are plausible and sufficiently specific to survive the motion to dismiss. 

B. Ripeness 

Plaintiffs' claims must also be ripe for adjudication. The requirement that a matter be 

ripe "prevents judicial consideration of issues until a controversy is presented in clean-cut and 

concrete form." Miller v. Brown, 462 F.3d 312, 318-19 (4th Cir. 2006) (quotation omitted). 

"[Ripeness is peculiarly a question of timing . . . ." Blanchette v. Conn. Gen. Ins. Corp. (Reg'I 

Rail Reorganization Act Cases), 419 U.S. 102, 138-39 (1974). In determining whether a matter 

is ripe, the court must "decide whether the issue is substantively definitive enough to be fit for 

judicial decision and whether hardship will result from withholding court consideration." Bryant 

Woods Inn, Inc. v. Howard County, 124 F.3d 597, 602 (4th Cir. 1997) (citing Abbott Labs. v. 

Gardner, 387 U.S. 136, 148-49 (1967), modified on other grounds by Califano v. Sanders, 430 

U.S. 99 (1977)). "A case is fit for judicial decision when the issues are purely legal and when 

the action in controversy is final and not dependent on future uncertainties." Miller, 462 F.3d at 

319; see also Texas v. United States, 523 U.S. 296, 300-01 (1998). Hardship is determined by 

"the immediacy of the threat and the burden imposed on the petitioner who would be compelled 

to act under threat of enforcement of the challenged law." Charter Fed. Sav. Bank v. Office of 

Thrift Supervision, 976 F.2d 203, 208-09 (4th Cir. 1992). The burden of proving ripeness is on 

the party bringing the action. Miller, 462 F.3d at 319. 

The issues raised in the standing and ripeness arguments overlap, see Miller, 462 F.3d at 

319, and to the extent that I have addressed them in the discussion on standing above, I will not 

rehash them at length here. On this facial challenge, the issues to be decided are purely legal in 


