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MILITARY EXTRATERRITORIAL JURISDICTION
ACT OF 1999

THURSDAY, MARCH 30, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE JUDICIARY,

Washington, DC.

The subcommittee met, pursuant to call, at 2:30 E.m. in room
2225, Rayburn House Office Building, Hon. Steve Chabot [acting
chairman of the subcommittee] presiding.

Present: Representatives Steve Chabot and Robert C. Scott.

Staff present: Glenn R. Schmitt, chief counsel; Rick Filkins, coun-
sel; Vefonica L. Eligan, staff assistant; and Bobby Vassar, minority
counsel.

OPENING STATEMENT OF CHAIRMAN CHABOT

Mr. CHABOT. The subcommittee will now come to order.

I am Congressman Steve Chabot. The chairman of the commit-
tee, Bill McCollum, is unable to be here this afternoon, so I will be
chairing the committee.

I want to, first of all, apologize to the witnesses who will be testi-
fying this afternoon for the lateness of the beginning of this hear-
ing. We had votes. We were called to the floor and had a series of
votes, which were the last votes of the day, so that is the reason
we are running a little bit late. Please accept our apology.

The statement that I will now give is the statement that I will
make on behalf of the chairman, Mr. McCollum.

Today the subcommittee will consider H.R. 3380, the Military
Extraterritorial Jurisdiction Act of 1999. This bill was introduced
by Congressman Saxby Chambliss, and I was pleased to be the
original cosponsor of the bill—again, I am speaking on behalf of the
chairman.

H.R. 3380 would amend the Federal criminal code to apply it to
persons who commit criminal acts while employed by or otherwise
accompanying the U.S. Armed Forces outside the United States. It
would also extend Federal criminal jurisdiction to persons who
commit crimes abroad while a member of the Armed Forces but
who are not tried for those crimes by military authorities before
being discharged from the military.

Civilians have served with or accompanied the American Armed
Forces in the field or ships since the foundi‘?ﬁ of the United States.
In recent years, however, the number of civilians present with our
military forces in foreign countries has dramatically increased.
Many of these civilians are non-military employees of the Defense
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Department and contractors working on behalf of DoD. In 1996,
there were more than 96,000 civilian employees of the Department
of Defense working and living outside the United States. Family
members of American service personnel make up an even larger
group of the civilians who accompany U.S. forces overseas. In 1999,
there were almost 300,000 family members of military personnel
and DoD civilian employees living abroad.

While military members who commit crimes outside the United
States are subject to trial and punishment under the Uniform Code
of Military Justice, civilians are not. In most instances, American
civilians who' commit crimes abroad are also not subject to the
criminal laws of the United States, because the jurisdiction for
those laws ends at our national borders. As a result of these juris-
dictional limitations, American civilians who commit crimes in for-
eign countries can be tried and punished only by the host nation.
Surprisingly, however, host nations are not always willing to pros-
ecute Americans, especially when the crime involves acts commit-
ted only against another American or against property owned by
Americans.

Because of this, each year incidents of rape, sexual abuse, aggra-
vated assault, robbery, drug distribution, and a variety of fraud
and property crimes committed by American civilians abroad go
unpunished because the host nation declines to prosecute these of-
fenses. This problem has been compounded in recent years by the
increasing involvement of our military in areas of the world where
there is no functioning government, such as Somalia, Haiti, and
the Balkans. Because in those places no government exists at all
to prosecute crimes, American civilians who commit crimes there
go unpunished.

The bill before us today would close this gaping hole in the law
by extending Federal criminal jurisdiction to crimes committed by
persons employed by and accompanying the U.S. Armed Forces
overseas. Specifically, the bill creates a new crime under title 18
that would make it a crime to engage in conduct outside the United
States which would constitute an offense under title 18 if the crime
had been committed within the United States. The new crime
would also apply only to two groups of people: first, persons em-
ployed by or who accompany the Armed Forces outside the United
States. This group includes dependents of military members, civil-
ian employees of the Department of Defense, and Defense Depart-
ment contractors or subcontractors and their employees. This group
also includes foreign nationals who are relatives of American mili-
tary personnel or contractors or who work for the Defense Depart-
ment, but only to the extent that they are not nationals of the
country where the act occurred or ordinarily live in that country.

The second group of people to whom the bill would apply are per-
sons who are members of the Armed Forces at the time they com-
mit a criminal act abroad but who later are discharged from the
military without being tried for their crime. This portion of the bill
is designed to authorize the Government to punish persons who are
discharged from the military before their guilt was discovered and
who, because of that discharge, are no long subject to court-martial
jurisdiction.
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We simply cannot allow violent crimes and crimes involving sig-
nificant property damage to go unpunished when they are commit-
ted by persons employed by or accompanying our military. The only
reason why these people are living in foreign countries is because
our military is there and they have some connection to it, and so
our Government has an interest in ensuring that they are punished
for any crimes they commit that are there. Just as importantly, as
many of the crimes are going unpunished are committed against
Americans and American property, our Government has an interest
in using its laws to punish those who commit these crimes.

The chairman wishes to point out that both the Defense Depart-
ment and the Justice Department support the legislation before the
subcommittee here today. The legislation is the product of close col-
laboration between the staff of the Subcommittee on Crime—that
is this committee—and the representatives of these agencies, and
I am pleased that both departments have seen fit to send rep-
resentatives to our hearing today.

We welcome all the witnesses before the subcommittee today and
look forward to receiving their testimony.

[The bill, H.R. 3380, follows:]
106TH CONGRESS

1sT SESSION H. R. 3380

To amend title 18, United States Code, to establish Federal jurisdiction over of-
fenses committed outside the United States by persons employed by or accom-
panying the Armed Forces, or by members of the Armed Forces who are released
or separated from active duty prior to being identified and prosecuted for the com-
mission of such offenses, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

NOVEMBER 16, 1999

Mr. CHAMBLISS (for himself and Mr. McCoLLUM) introduced the following bill;
which was referred to the Committee on the Judiciary, and in addition to the
Committee on Armed Services, for a period to be subsequently determined by the
Speaker, in each case for consideration of such provisions as fall within the juris-
diction of the committee concerned

A BILL

To amend title 18, United States Code, to establish Federal jurisdiction over of-
fenses committed outside the United States by persons employed by or accom-
panying the Armed Forces, or by members of the Armed Forces who are released
or separated from active duty prior to being identified and prosecuted for the com-
mission of such offenses, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Military Extraterritorial Jurisdiction Act of 1999”.

SEC. 2. FEDERAL JURISDICTION.

(a) CERTAIN CRIMINAL OFFENSES COMMITTED OUTSIDE THE UNITED STATES.—

Title 18, United States Code, is amended by inserting after chapter 211 the follow-

ing new chapter:
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“CHAPTER 212—-MILITARY EXTRATERRITORIAL
JURISDICTION

“Sec.

“3261. Criminal offenses committed by certain members of the Armed Forces
gnd by persons employed by or accompanying the Armed Forces outside the United

tates.

“3262. Delivery to authorities of foreign countries.

“3263. Regulations.

“3264. Definitions.

“§3261. Criminal offenses committed by certain members of the Armed
Forces and by persons employed by or accompanying the Armed
Forces outside the United States

“(a) Whoever engages in conduct outside the United States that would con-
stitute an offense punishable by imprisonment for more than 1 year if the conduct
had been engaged in within the special maritime and territorial jurisdiction of the
United States—

“(1) while employed by or accompanying the Armed Forces outside the

United States; or

“2) while a member of the Armed Forces subject to chapter 47 of title 10

(the Uniform Code of Military Justice) in accordance with section 802 of such

title, and thereafter ceases to be subject to such chapter without having been

tried by court-martial with respect to such conduct;
shall be punished as provided for that offense.

“(b) Nothing in this chapter may be construed to deprive a court-martial, mili-
tary commission, provost court, or other military tribunal of concurrent jurisdiction
with respect to offenders or offenses that by statute or by the law of war may be
tried by a court-martial, military commission, provost court, or other military tribu-
nal

“(c) No prosecution may be commenced against a person under this section if
a foreign government, in accordance with jurisdiction recognized by the United
States, has prosecuted or is prosecuting such person for the conduct constituting
such offense, except upon the approval of the Attorney General or the Deputy Attor-
ney General (or a person acting in either such capacity), which function of approval
may not be delegated.

“(d)(1) The Secretary of Defense may designate and authorize any person serv-
ing in a law enforcement position in the Department of Defense to arrest, in accord-
ance with applicable international agreements, outside the United States any per-
son described in subsection (a) if there is probable cause to believe that such person
engaged in conduct that constitutes a criminal offense under subsection (a).

“(2) A person arrested under paragraph (1) shall be delivered as soon as prac-
ticable to the custody of civilian law enforcement authorities of the United States
for removal to the United States for judicial proceedings in relation to conduct re-
ferred to in such paragraph unless—

“(A) such person is delivered to authorities of a foreign country under sec-
tion 3262; or

“(B) such person has had charges brought against him or her under chapter
47 of title 10 for such conduct.

“§3262. Delivery to authorities of foreign countries

“(a) Any person designated and authorized under section 3261(d) may deliver
a person described in section 3261(a) to the appropriate authorities of a foreign
country in which such person is alleged to have engaged in conduct described in sec-
tion 3261(a) if—

“(1) appropriate authorities of that country request the delivery of the per-
son to such country for trial for such conduct as an offense under the laws of
that country; and

“(2) the delivery of such person to that country is authorized by a treaty
or other international agreement to which the United States is a p .

“(b) The Secretary of Defense, in consultation with the Secretary of State, shall
determine which officials of a foreign country constitute appropriate authorities for
purposes of this section.

“§3263. Regulations

“(a) The Secret of Defense, after consultation with the Secretary of State and
the Attorney General, shall prescribe regulations governing the apprehension, de-
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tention, delivery, and removal of persons under this chapter. Such regulations shall
uniform throughout the Department of Defense.

“(b)(1) The Secretary of Defense, after consultation with the Secretary of State
and the Attorney General, shall prescribe regulations requiring that, to the maxi-
mum extent practicable, notice shall be provided to any person employed by or ac-
com%anying the Armed Forces outside the United States who is not a national of
the United States that such person is potentially subject to the criminal jurisdiction
of the United States under this chapter.

“(2) A failure to provide notice in accordance with the regulations prescribed
under paragraph (1) shall not defeat the jurisdiction of a court of the United States
or provide a defense in any judicial proceeding arising under this chapter.

“8 3264. Definitions
“As used in this chapter—
b “(1) to be ‘employed by the Armed Forces outside the United States’ means
to be—
“(A) employed as a civilian employee of the Degartment of Defense (in-
cluding a nonappropriated fund instrumentality of the Department), as a
Department of Defense contractor (including a subcontractor at any tier),
or as an employee of a Department of Defense contractor (including a sub-
contractor at any tier);
“B) Yresent or residing outside the United States in connection with
such employment; and
“(C) not a national of or ordinarily resident in the host nation;
“(2) to be ‘accompanying the Armed Forces outside the United States’
means to be—
“(A) a dependent of —

“(i) a member of the Armed Forces;

“(ii) a civilian employee of a military department or of the Depart-
ment of Defense (including a nonappropriated fund instrumentality of
the Department); or

“(i1i) a Department of Defense contractor (including a subcontractor
at any tier) or an employee of a Department of Defense contractor (in-
cluding a subcontractor at an{‘etier);

“(B) residing with such member, civilian employee, contractor, or con-
tractor employee outside the United States; and

“(C) not a national of or ordinarily resident in the host nation; and
“(3) ‘Armed Forces’ has the meaning given the term ‘armed forces’ in section

101(aX4) of title 10.”.

(b) EFFECTIVE DATE OF REGULATIONS. —The regulations prescribed by the Sec-
retary of Defense under section 3263 of title 18, United States Code, as added by
subsection (a) of this section, and any amendments to those regulations, shall not
take effect before the date that is 90 days after the date on which the Secretary
submits a report containing those rflgulatlons or amendments (as applicable) to the
Committee on the Judiciary of the House of Representatives and the Committee on
the Judiciary of the Senate.

(c) CLERICAL AMENDMENT.—The table of chapters for part II of title 18, United
States Code, is amended by inserting after the item relating to chapter 211 the fol-
lowing new item:

“212, Military Extraterritorial Jurisdiction 32617

@)

[The prepared statement of Mr. McCollum follows:]

PREPARED STATEMENT OF HON. BILL McCOLLUM, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF FLORIDA, AND CHAIRMAN, SUBCOMMITTEE ON CRIME

Today the Subcommittee will consider H.R. 3380, the “Military Extraterritorial
Jurisdiction Act of 1999.” This bill was introduced by Congressman Saxby
Chambliss and I was pleased to be the original cosponsor of the bill. H.R. 3380
would amend the Federal criminal code to apply it to persons who commit criminal
acts while employed bf' or otherwise accomganyinaf the U.S. Armed Forces outside
of the United States. It would also extend Federal criminal jurisdiction to persons
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who commit crimes abroad while a member of the Armed Forces but who are not
tried for those crimes by military authorities before being discharged from the mili-
tary.

Civilians have served with or accompanied the American Armed Forces in the
field or ships since the founding of the United States. In recent years, however, the
number of civilians present with our military forces in foreign countries has dra-
matically increased. Many of these civilians are nonmilitary employees of the De-
fense Department and contractors working on behalf of DOD. In 1996, there were
more than 96,000 civilian employees of the Department of Defense working and liv-
ing outside the United States.

Family members of American service personnel make up an even larger group of
the civilians who accompany U.S. forces overseas. In 1999, there were almost
3120’0?10 family members of military personnel and DoD civilian employees living
abroad.

While military members who commit crimes outside the United States are subject
to trial and punishment under the Uniform Code of Military Justice, civilians are
not. In most instances, American civilians who commit crimes abroad are also not
subject to the criminal laws of the United States because the jurisdiction for those
laws ends at our national borders. As a result of these jurisdictional limitations,
American citizens who commit crimes in foreign countries can be tried and punished
only by the host nation. Surprisingly, however, host nations are not always willing
to prosecute Americans, especially when the crime involves acts committed only
against another American or against property owned by Americans.

Because of this, each year incidents of rape, sexual abuse, aggravated assault,
robbery, drug distribution, and a variety of fraud and property crimes committed
by American civilians abroad go unpunished because the host nation declines to
prosecute these offenses. And this problem has been compounded in recent years by
the increasing involvement of our military in areas of the world where there is no
functioning government—such as Somalia, Haiti, and the Balkans. Because, in
those places, no government exists at all to prosecute crimes, American civilians
who commit crimes there go unpunished.

The bill before us today would close this gapping hole in the law by extending
Federal criminal jurisdiction to crimes committed by persons employed by and ac-
companying the U.S. Armed Forces overseas. Specifically, the bill creates a new
crime under title 18 that would make it a crime to engage in conduct outside the
United States which would constitute an offense under title 18 if the crime had been
committed within the United States. The new crime would apply only to two groups
of people. First, persons employed by or who accompany the Armed Forces outside
the United States. This group includes dependents of military members, civilian em-
ployees of the Department of Defense, and Defense Department contractors or sub-
contractors and their employees. This group also includes foreign nationals who are
relatives of American military personnel or contractors, or who work for the Defense
Department, but only to the extent that they are not nationals of the country where
the act occurred or ordinarily live in that country.

The second group of people to whom the bill would apply are persons who are
members of the Armed Forces at the time they commit a criminal act abroad but
who later are discharged from the military without being tried for their crime. This
portion of the bill is designed to authorize the government to punish persons who
are discharged from the military before their guilt is discovered and who, because
of that discharge, are no longer subject to court-martial jurisdiction.

We simply cannot allow violent crimes and crimes involving significant property
damage to go unpunished when they are committed by persons employed by or ac-
companying our military. The only reason why these people are living in foreign
countries is because our military is there and they have some connection to it. And
80, our government has an interest in ensuring that they are punished for any
crimes they commit there. Just as importantly, as many of the crimes going
unpunished are committed against Americans and American property, our govern-
ment has an interest in using its law to punish those who commit these crimes.

I wish to point out that both the Defense Department and the Justice Department
support the legislation before the Subcommittee here today. The legislation is the
product of close collaboration between the staff of the Subcommittee on Crime and
the representatives of these agencies, and I am pleased that both Departments have
seen é)t to send representatives to our hearing today. I welcome the witnesses
before the Subcommittee today and look forward to receiving their testimony.

Mr. CHABOT. I now will ask if the ranking member would like to
give us an opening statement.
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Mr. ScorT. Thank you, Mr. Chairman. I, too, apologize to the
witnesses and the audience. We had votes, and it just took more
time than we had hoped.

I am pleased to join you, Mr. Chairman, in convening this hear-
ing on the Military Extraterritorial Jurisdiction Act. Frankly, I was
surprised to learn that civilian employees and dependents of such
employees or of military personnel who commit criminal offenses
while connected to a military operation overseas are not covered by
either our Federal criminal code or by the military code of justice.
I understand that, as a result of this loophole, a number of individ-
uals have gone unprosecuted for some very serious offenses, such
as rape and felonious assault.

This bill attempts to fix that problem by extending Federal crimi-
nal code jurisdiction to civilian employees, contractors, and depend-
ent family members of civilian and enlisted personnel connected to
overseas military operations.

Although my position is that individuals from the United States
who commit serious criminal offenses overseas should be held no
less accountable than they would if they had committed those of-
fenses in the United States, it is also my position that individuals
accused of such offenses are entitled to no less due process and
fairness and other constitutional protections than they would if
they were accused in the United States.

As we review the bill, we need to be confident that we have
structured it in such a way that all constitutional protections will
be accorded to someone accused of a felony outside of the United
States, just as if they had been charged within the United States.

I expect that our panel of witnesses today will enlighten us on
these points, and I look forward to their testimony. I am sure we
will have a continuing opportunity to work on this bill as it moves
through the legislative process.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you, Mr. Scott.

At this time, I would like to first acknowledge the statement that
I have here from the principal sponsor of this particular thing that
we are considering this afternoon, Saxby Chambliss. I would ask
unanimous consent to admit it to the record.

Without objection, that will be admitted.

[The prepared statement of Mr. Chambliss follows:]

PREPARED STATEMENT OF HON. SAXBY CHAMBLISS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF GEORGIA

Mr. Chairman, thank you for having a hearing on this ;;l;ﬁortant issue and this
bill which is critical to enforcing justice and assisting our military leaders in main-
taining order and discipline among our armed forces.

Currently, there are instances where American civilians have committed crimes
outside the United States but have not been prosecuted because foreign govern-
ments decline to take any action and U.S. mili or civilian law enforcement agen-
cies lack the appropriate authority to prosecute these criminals. Consequently, only
minor administrative sanctions are available to punish serious crimes,

There are many troubling examples. For instance, a Department of Defense teach-
er raped a minor and video taped the event. The host country chose not to pros-
ecute, and the U.S. did not have the jurisdiction to prosecute the teacher.

The son of a contractor employee in Italy committed various crimes including
rape, arson, assault, and drug trafficking. Because of a lack of jurisdiction to pros-
ecute, the son was simply barred from the base.



8

An Air Force employee molested twenty-four children, ages nine to fourteen. Be-
causi;a the host country refused to prosecute, the only recourse was to bar him from
the base.

This bill will close a legal loophole that currently allows civilians accompanying
‘the military outside the United States to avoid prosecution from crimes.

An Overseas Jurisdiction Advisory Committee has recommended to the Secre
of Defense and the Attorney General that this kind of “legislation is needed to ad-
dress misconduct by civilians accompanying the force overseas in peacetime set-
tings.” We have worked with both the Department of Justice and the Department
of Defense on this important legislation to give our government the ability to hold
citizens accountable for criminal offenses.

Mr. Chairman, I strongly believe that now is the time for Congress to act to close
the loophole that allows civilian criminals to escape prosecution of their crimes.
Thank you again for the opportunity to address this issue. I appreciate your commit-
ment to enforcing the law and reducing crime, and I thank you also for your leader-
ship in working with me to co-author the Military Extraterritorial Jurisdiction Act.

Mr. CHABOT. I believe perhaps the ranking member has a state-
ment that he would like to have admitted.

Mr. ScorT. Yes. Thank you, Mr. Chairman. I have a statement
from Marie Sainz-Funaro, president of the Overseas Federation of
Teachers, American Federation of Teachers, AFL-CIO. It is a
statement that I ask unanimous consent to have admitted into the
record.

Mr. CHABOT. Without objection.

We will now introduce this afternoon’s panel, following which we
will receive the testimony.

First, I would like to introduce Robert E. Reed, who is the associ-
ate deputy general counsel for the Deﬁartment of Defense, a posi-
tion he has held since 1997, when he retired from the United
States Air Force.

Mr. Reed served in the Air Force for over 20 years as a judge
advocate and in numerous positions, including Chief of Military
Justice for the Air Force Legal Services Agency, Deputy Staff
Judge Advocate for Air Force headquarters in Europe, and as an
instructor at the Air Force Judge Advocate General School.

His decorations include the Defense Superior Service Medal and
the Legion of Merit.

He received his bachelor’s degree from the University of Con-
necticut and his law degree from Suffolk University of Law School.

We welcome you this afternoon, Mr. Reed.

Mr. REED. Thank you.

Mr. CHABOT. Mr. Reed is accompanied today by Brigadier Gen-
eral Joseph R. Barnes, the Assistant Judge Advocate General of the
Army for Civil Law and Litigation. General Barnes was commis-
sioned as an artillery officer in 1969 and became a judge advocate
in 1977. He has held a variety of positions, including deputy legal
counsel of the joint staff, Staff Jud];e Advocate for the U.S. Army’s
Forces Command, and Assistant Staff Judge Advocate General for
Military Law and Operations. His decorations include the Defense
Superior Service Medal and the Legion of Merit, with two oak leaf
clusters. He received both his undergraduate and law degree from
the University of Kansas.

We welcome you here this afternoon, General.

Mr. BARNES. Thank you, Mr. Chairman.

Mr. CHABOT. Mr. Reed is also accompanied by Brigadier General
James B. Smith, commander of the 18th Fighter Wing at Kadena
Air Force Base in Japan. He commands over 90 fighter and surveil-
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lance aircraft and helicopters and, as base commander, also has re-
sponsibility for a base population of 24,000 persons.

He was commissioned as an Air Force officer in 1974 and has
held a variety of assignments as fighter pilot and commander. He
has logged over 4,000 flight hours. His decorations include the De-
fense Superior Service Medal with oak leave cluster and the Legion
of Merit. He received his bachelor’s degree from the United States
Air Force Academy and his master’s degree from Indiana Univer-
sity.

We welcome you here this afternoon, General.

Mr. SMITH. Thank you.

Mr. CHABOT. The next witness is Roger A. Pauley, director of the
Office of Legislation for the Criminal Division of the Justice De-
partment. His office develops the division’s legislative program and
provides views on legislative proposals affecting Federal criminal
law and procedure.

A career civil servant, Mr. Pauley began his career at DOJ in
1966 and has held his present position since 1979. During that
time, he has also served as the DOJ representative to the U.S. Sen-
tencing Commission and for over 20 years he has been the DOJ
representative to the Judicial Conference’s Advisory Committee on
the Federal Rules of Criminal Procedure.

He received his undergraduate and law degrees from Harvard
University, and a master of laws degree from the London School
of Economics.

We welcome you here, Mr. Pauley.

Mr. PAULEY. Thank you.

Mr. CHABOT. And our final witness today is Jan A. Mohr, who
is the president of the Federal Education Association, an organiza-
tion that speaks on behalf of over 5,000 educators and support per-
sonnel worgdng in schools operated by the Department o? %efense.
Ms. Mohr has worked in the Defense Department school system
since 1969 and has taught in DoD schools in Canada and Japan.
She has served as president of the FEA since 1995.

She received her bachelor’s degree from James Madison Univer-
sity and her master’s degree from Michigan State University.

We welcome you here this afternoon, Ms. Mohr.

The Chair would also like to acknowledge the presence in the
hearing room today of Brigadier General John DePue. General
DePue is the highest-ranking Reservist in the Army JAG Corps.
He, along with Mr. Reed, was one of the members of the Defense
Department’s Overseas Jurisdiction Advisory Committee that re-
viewed the applicability of U.S. law to civilians accompanying the
military abroad and which, in part, led to the introduction of the
bill before us today.

General DePue, I understand that you will soon be retiring from
the Reserve, and I am glad that you could be with us here today
and be present as Congress considers the recommendations that
your committee made. Thank you very much. We appreciate your
being here, as well.

At this time—and let me just explain the time constraints that
we have within the committee. We generally have 5 minutes per
witness. Mr. Reed, we are going to make an exception and we will
make that 10 minutes, if that would be acceptagle, and then we
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would ask the other witnesses, if possible, to stay within the 5 min-
utes, and then there will be a question period from the members
that are present after that.

We have a light system. There is a little light there. What is sup-
posed to happen, when the green light comes on it means you have
got 5 minutes. If the yellow light comes on, it means you have got
1 minute to kind of wrap it up. And then the red light comes on
and that means you are supposed to stop, but if you don’t, we are
not going to do anything about it, but we would ask you to try to
stay within that if at all possible.

Mr. Reed, we will hear from you at this time.

STATEMENT OF ROBERT E. REED, ESQ., ASSOCIATE DEPUTY
GENERAL COUNSEL, UNITED STATES DEPARTMENT OF DE-
FENSE

Mr. REED. Thank you, Mr. Chairman, I will try to do that.

Mr. Chairman and members of the subcommittee, I am Robert
E. Reed, the associate deputy general counsel for military justice
and personnel policy in the Office of the General Counsel, Depart-
ment of Defense.

I would like to express my appreciation to you for affording me
this opportunity to appear before you and present the Department’s
great interest and strong support for the important legislation,
H.R. 3380, the Military Extraterritorial Jurisdiction Act of 1999.

Today, I am accompanied, as you mentioned, by Brigadier Gen-
eral Barnes, from the Army’s Office of The Judge Advocate Gen-
eral, and, from the Pacific Theater, Brigadier General Smith, com-
mander of the 18th Fighter Wing at Kadena Air Base, Japan.

My purpose today is to provide a summary of the Department’s
efforts over the past few years in addressing the issue of jurisdic-
tion over civilians who may commit crimes while accompanying our
forces overseas and briefly discuss the jurisdictional gap that has
developed. I will be followed by General Barnes, who will address
the operational and international law aspects of this jurisdictional
situation and the benefits brought to bear by H.R. 3380, and Gen-
eral Smith is here today to provide you his assessment of the cur-
rent environment facing commanders in the field and the signifi-
cance of this legislation to the climate of good order and discipline
in overseas military communities.

A joint written statement has been previously provided to the
subcommittee, and I would offer it for the record at this time.

Mr. CHABOT. Without objection.

Mr. REED. To begin my remarks, I make the clear and straight-
forward statement that the Department of Defense strongly sup-
ports enactment of H.R. 3380, the Military Extraterritorial Juris-
diction Act of 1999. This bill will close a critical gap in United
States criminal jurisdiction by establishing Federal court jurisdic-
tion pursuant to title 18, United States Code, over felony offenses
committed by persons employed by or accompanying the Armed
Forces outside the United States.

In the National Defense Authorization Act for fiscal year 1996,
Congress directed the Secretary of Defense and the Attorney Gen-
eral to jointly appoint an Advisory Committee to review and make
recommendations concerning the appropriate forum for criminal ju-
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risdiction over civilians accompanying the Armed Forces in the
field outside the United States in time of armed conflict. This Over-
seas Jurisdiction Advisory Committee was comprised of attorneys
from the military departments, the Departments of Defense and
Justice, and an attorney from the State Department. I was honored
to serve as a member of that Advisory Committee.

The committee was tasked to develop specific recommendations
concerning the advisability and feasibility of establishing United
States criminal jurisdiction over civilians accompanying the Armed
Forces in the field outside the United States during times of armed
conflict that were not declared wars.

The committee also examined the subject of the exercise of such
jurisdiction over DoD civilian employees and military family mem-

ers overseas during situations not involving armed conflict.

The Advisory Committee conducted extensive research and con-
cluded that there existed significant jurisdictional gaps with regard
to civilians accompanying the Armed Forces overseas. The first was
that of a lack of court-martial jurisdiction over DoD civilian em-
ployees and contractors who deploy with the Armed Forces durin,
contingency operations such as the ongoing peace enforcement ef-
forts in the Balkans.

The second gap concerned the lack of Federal civilian criminal ju-
risdiction that comprehensively addresses criminal activity engaged
in by civilians who regularly accompany the United States forces
overseas.

The jurisdictional gap addressed by the Advisory Committee and
now by H.R. 3380 can be traced to a period following World War
II. In 1950, Congress enacted the Uniform Code of Military Justice,
effective in May 1951. Article 2 of the UCMJ authorized the exer-
cise of court-martial jurisdiction over civilians accompanying the
Armed Forces in the field overseas in times of war. Specifically, ar-
ticle two provided that the following persons were subject to the
UCMJ: in subparagraph 10, “in times of war, all persons serving
with or accompanying and Armed Force in the field;” in subpara-
graph 11, “subject to the provisions of any treaty or agreement to
which the United States is or may be a party or to any accepted
rule of international law, all persons serving with, employed by, or
accompanying the Armed Forces without the continental limits of
the United States.”

Beginning in 1957, the article 2 UCMJ jurisdiction over civilians
serving with, employed by, or accompanying the Armed Forces
overseas came under critical scrutiny, and the exercise of this juris-
diction during peacetime was held unconstitutional in a series of
United States Supreme Court decisions beginning with Reid v. Cov-
ert.

In a peacetime environment, the Supreme Court found fifth and
sixth amendment infirmities with the exercise of UCMJ jurisdiction
over civilians where Federal court protections of grand jury indict-
ment and trial by civilian jury were unavailable.

Subsequently, the Supreme Court would rule against the exercise
of UCMJ jurisdiction over dependents accompanying the Force, and
discharged or former service members.

Finally, in United States v. Averette, the United States Court of
Military Appeals, which is now the United States Court of Appeals
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for the Armed Forces, held that for article 2, subsection 10, juris-
dictional purposes, the term “in time of war” was limited to situa-
tions of Congressionally-declared wars.

The result of these decisions is that the military is powerless to
address this criminal activity within its overseas communities and
the acts are beyond the reach of current Federal laws. It is this ju-
risdictional gap in criminal justice and accountability that H.R.
3380 now addresses.

The Advisory Committee noted that the failure to eliminate these
criminal jurisdictional gaps carried the high likelihood of both in-
justices occurring in individual cases and a resultant danger to
public safety and severe damage to military operations and the for-
eign policy and national security interests of the United States.

In an effort to close these jurisdictional gaps, the Advisory Com-
mittee made two principal recommendations. First, the committee
recommended the extension of court-martial jurisdiction over civil-
ians accompanying the Armed Forces during contingency oper-
ations in order to ensure the success of future military operations.

The second, the Advisory Committee recommended extending the
jurisdiction of Federal courts to try certain criminal offenses com-
mitted by civilian employees and contractors, and their dependents,
who accompany the Armed Forces overseas.

The recommendations were limited to felony-level offenses. The
committee noted that its two recommendations were independent of
one another, given the fact that the second proposal regarding title
18 also addresses the jurisdictional gap dealt with by the first,
since its title 18 reach would not be limited by overseas location
or the type of military mission involved.

This legislation, H.R. 3380, the Military Extraterritorial Jurisdic-
tional Act of 1999, is consistent with the recommendation found in
the Advisory Committee’s report regarding title 18 jurisdiction, and
effectively closes the jurisdictional gap for serious criminal mis-
conduct committed outside the United States by persons employed
by or accompanying the Armed Forces. It applies during periods of
armed conflict, contingency operations, and in times of peace.

Moreover, a military memger who engages in such conduct out-
side the United States while a member of the Armed Forces, but
who thereafter ceases to be subject to the Uniform Code of Military
ilustice, would be subject to prosecution under our Federal criminal
aws.

Of course, all other military members would remain subject to
UCMJ prosecution.

For several reasons, the Department of Defense then and now
sup{)Jorts only the extension of title 18 jurisdiction. The expansion
of UCMJ jurisdiction presents unique constitutional questions.
Within the Department’s civilian workforce, this provision would
give rise to several significant anomalies in the existing structure
governing civilian disciplinary matters, to include the fact that
such employees would be subject to prosecution by court-martial
based on their location rather than the misconduct involved. This
potential inconsistency was viewed as possibly detracting from,
rather than enhancing, morale and the interests of justice.

Moreover, the most serious offenses committed by those accom-
panying the Armed Forces abroad would still be subject to prosecu-
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tion under that portion of the bill which expands extraterritorial
application of title 18 jurisdiction.

e Department thus views the extended or expanded title 18 ju-
risdiction as the appropriate measure to meet the needs of com-
manders, the military community, and the interests of justice.

Consistent with the views of the Department of Defense, H.R.
3380 extends title 18 jurisdiction in the same manner as Senate
bill 768, but it does not expand or extend jurisdiction to the title
10 UCMJ jurisdiction.

Now, before I pass the presentation of our remarks to General
Barnes, 1 would like to provide a few comments regarding the gen-
eral effect of this legislation.

First of all, this legislation does not expand military criminal ju-
risdiction or the coverage of the Uniform Code of Military Justice.
The military’s role in this legislation is that of providing a support
function to the United States attorney and the United States dis-
trict court that will address whether the individual committed a
crime, and, if so, what will be the appropriate disposition of that
case.

Appropriate U.S. civilian authorities will follow their established
procedures in determining what offenses are supported by the
available evidence, whether the case warrants Federal prosecution,
and what would be the appropriate Federal offense or offenses
upon which to seek an indictment.

The purpose is to provide recourse under the laws of the United
States from crimes committed overseas by civilian employees and
others accompanying the Armed Forces, but under circumstances
in harmony with the constitutional protections and due process
provided al{ U.S. citizens in our Federal judicial system.

In some instances, this legislation actually provides those U.S.
constitutional protections and due process guarantees that these ci-
vilian employees and others accompanying our forces overseas
would not otherwise enjoy, such as when the jurisdiction to inves-
tigate and prosecute rests with the foreign country in which these
employees find themselves assigned,

inally, this legislation calls for the establishment of implement-
ing regulations, in conjunction with the Departments of Justice and
State. I believe it is fair to say that these implementing regulations
in support of U.S. Federal jurisdiction, and following the prescribed
Congressional review that is required, will further the expected
constitutional protections and individual rights of our judicial sys-
tem.

Mr. Chairman, that concludes my remarks. I would be happy to
respond to any of the committee’s questions.,

r. CHABOT. Thank you very much, Mr. Reed.

[The prepared statement of Mr. Reed follows:]

PREPARED STATEMENT OF ROBERT E. REED, EsqQ., ASSOCIATE DEPUTY GENERAL
COUNSEL, UNITED STATES DEPARTMENT OF DEFENSE

The Department of Defense strongly supports enactment of HR 3380, “The Mili-
tary Extraterritorial Jurisdiction Act.” This Bill will close a critical gap in United
States criminal jurisdiction by establishing jurisdiction over felony offenses commit-
téetgtl;y persons employed by or accompanying the Armed Forces, outside the United

S,

The National Defense Authorization Act for Fiscal Year 1996 § 1151, Pub. L. No.

104-106, 110 Stat. 186 (1996), directed that the Secretary of Defense and Attorney

64-399 00-2
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General jointly agpoint an advisory committee to review and make recommenda-
tions concerning the appropriate forum for criminal jurisdiction over civilians accom-
panying the Armed Forces in the field outside the United States in time of armed
conflict. In 1996, the Overseas Jurisdiction Advisory Committee was appointed by
the Secretary of Defense and the Attorney General, and tasked: to review historical
experiences and current practices concerning the use, training, discipline, and func-
tions of civilians accompanying the Armed Forces in the field; to develop specific rec-
ommendations concerning the advisability and feasibility of establishing United
States criminal jurisdiction over civilians accompanying the armed forces in the field
outside the United States during time of armed conflict not involving a war declared
by Congress; and to develop other recommendations as the Committee considered
appropriate. A Department of State attorney also served as a member of the Com-
mittee. In addition to reviewing the issue of the exercise of criminal jurisdiction over
civilians accompanying the armed forces overseas during armed conflict, the Com-
mittee also examined the subject of the exercise of such jurisdiction over DoD civil-
ian employees and military family members overseas during situations not involving
armed conflict.

On April 18, 1997, the Committee submitted its report to the Secretary of Defense
and Attorney General of the United States, addressing these and other issues. On
June 21, 1997, the Department of Defense General Counsel and Assistant Attorney
General, Office of Legislative Affairs, transmitted the Committee’s report to Con-
(glress. Both the Departments of Defense and Justice deferred in making specific en-

orsements of the report, pending further review. However, the DoD General Coun-
sel did emphasize that the Committee’s recommendations regarding the legislation
necessary to close the jurisdictional gaps identified were severable in nature.

The Committee conducted extensive research and concluded that there existed sig-
nificant jurisdictional voids with regard to civilians accompanying the Armed Forces
overseas. The first was that of a lack of court-martial 'uﬁs(ﬁ-lcltlion over those DoD
civilian employees and contractors who deploy with the ed Forces during contin-
gency operations, such as the ongoing peace enforcement effort in the Balkans. The
second was the lack of Federal civilian criminal law that comprehensively addresses
criminal activity engaged in by civilians who regularly accompany the United States
forces overseas. The (ﬁ)mmittee noted that the failure to eliminate these critical ju-
risdictional gaps carried the high likelihood of both injustice occurring in individual
cases, with a resultant danger to public safety, and severe damage to military oper-
ations and the foreign policy and national security interests of the United States.

In an effort to close these jurisdictional voids, the Committee made two principal
recommendations. First, the Committee recommended the extension of court-martial
Jjurisdiction over civilians accompanying the Armed Forces during contingency oper-
ations in order to ensure the success of future military operations. Secong, the Com-
mittee recommended extending the jurisdiction of Federal courts to try certain
criminal offenses committed by civilian employees and contractors, and their de-

endents, who accompany the Armed Forces overseas. The recommendations were
imited to the punishment of offenses committed by a civilian accompanying the
Armed Forces overseas when the act would be an offense punishable by imprison-
ment for more than one year (i.e., felony offenses)if it had been committed within
the special maritime and territorial jurisdiction of the United States. In addition,
the Committee noted that its two recommendations were independent of one an-
other, given the fact that the second proposal would assist in addressing the juris-
dictional void dealt with by the first, as tﬁe extended Title 18 jurisdiction would not
be limited by the overseas location or the nature of the military mission being sup-
ported.

This legislation, HR 3380, “The Military Extraterritorial Jurisdiction Act”, is con-
sistent with the recommendation found in the Committee’s report, regarding Title
18, and effectively closes this “jurisdictional gap” by amending Title 18, United
States Code, and adding a new Chapter 212, “Military Territorial Jurisdiction,” sec-
tions 3261 through 3264. This bill will establish Federal jurisdiction over certain fel-
ony offenses committed outside the United States by persons employed by or accom-
panying the Armed Forces, or by certain former servicemembers, during times of
armed conflict, contingency operations, and times of peace. :

Section 3261 (a) would provide that any person employed by or accompanying the
Armed Forces outside the United States who engages in conduct outside the United
States that would constitute an offense punishable by imprisonment for more than
one year, if the conduct had been engaged in within the special maritime and terri-
torial jurisdiction of the United States, will be subject to punishment for that of-
fense under Federal criminal law. Moreover, a person who engages in such conduct
outside the United States while a member of the Armed Forces, but who thereafter
ceases to be subject to the Uniform Code of Military Justice (UCMJ, chapter 47 of
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title 10, United States Code), would be subject to punishment for the offense under
our Federal criminal laws.

In 1999, the Office of the Inspector General for the Department of Defense (DoD
IG) conducted a separate evaluation of these issues that focused on Military Crimi-
nal Investigative Organizations’ authorities, policies, and procedures for conducting
criminal investigations involving civilians who accompany the United States Armed
Forces stationed overseas. The DoD IG also examined the effectiveness of the inter-
action among the Military Criminal Investigative Organizations (MCIO), Depart-
ment of Defense officials, military commanders, and host nation authorities in sup-
port of MCIO investigations of such civilians.

The DoD IG determined that, although MCIO’s generally conduct thorough and
effective investigations, and have excellent working relationships with investigative
authorities of the host nations, these investigations rarely result in a criminal pros-
ecution, due to host country disinterest in prosecuting the suspected criminal unless
significant host country issues are involveg and a lack of United States criminal ju-
risdiction over U.S. civilians suspected of committing criminal offenses while accom-
panying the Armed Forces overseas. The DoD IG also reported that overseas com-
manders expressed concern over the inadequacy of administrative sanctions avail-
able to them, as well as the amount of time and resources that they and other per-
sonnel must expend in dealing with civilian criminal misconduct.

In July 1999, the Senate introduced Senate Bill 768 to address both jurisdictional
voids referenced in the 1997 Report of the Overseas Jurisdiction Advisory Commit-
tee. Senate Bill 768 proposed to add Article 2 (a) (13) to the UCMJ in order to ex-
tend overseas jurisdiction to civilians serving with or accompanying the force in con-
tingency operations. The Senate proposal would also have added Sections 3261
through 3264 to title 18, United States Code, in order to expand Federal overseas
jurisdiction over anyone serving with, employed by, or accompanying the Armed
Forces overseas who engages in conduct that would constitute an offense punishable
by imprisonment for more than one year if the conduct had been engaged in within
the special maritime and territorial jurisdiction of the United States. In September
1999, the Department of Defense provided its views on S. 768, supporting the exten-
-gion of title 18 jurisdiction, but advising that it did not favor that portion of the
bill that would expand UCMJ jurisdiction over Department of Defense civilian em-
ployees and contractors during contingency operations.

For several reasons, the Department of Defense, then and now, supports only the
extended title 18 jurisdiction at this time. The expansion of UCMJ jurisdiction pre-
sents unique constitutional questions that may likely engender protracted litigation.
Within the Department’s civilian workforce, this provision would give rise to several
significant anomalies in the existing structure governing civilian disciplinary mat-
ters, to include the fact that such employees would be subject to prosecution by
court-martial based on their location, rather than the misconduct involved. This po-
tential for inconsistency within the Departmental civilian workforce would serve to
detract from, rather than enhance, morale and the interests of justice. Furthermore,
the necessity for UCMJ jurisdiction has not been adequately substantiated by
events occurring during previous contingency operations. Moreover, the most serious
offenses committed by those accompanying the Armed Forces abroad would be sub-
ject to prosecution under that portion of the bill which expands extraterritorial ap-
plication of title 18 jurisdiction. The Department thus views the expanded title 18
jurisdiction as the a(})prop!'iate measure to meet the needs of commanders, the mili-
talg community, and the interests of justice.

onsistent with the views of the Department of Defense, H.R. 3380, introduced
in the House in November, 1999, expands Title 18 jurisdiction in the same manner
as S. 768, but does not expand title 10 jurisdiction. To implement the expanded Fed-
eral jurisdiction, H.R. 3380, as did S. 768, would amend title 18 to authorize the
Secretary of Defense to designate and authorize a person serving in a law enforce-
ment position within DoD to arrest, in accordance with any applicable international
agreements, a person outside the United States when there is probable cause to be-
lieve that this person engaged in conduct which constitutes a criminal offense under
the expanded jurisdiction. Both bills also provide that the arrested person be deliv-
ered, as soon as practical, to the custody OF U.S. civilian law enforcement authorities
for removal to the United States for judicial proceedings.

Although we are now in a post-Cold War era in which the United States military
has significantly decreased its size and overseas presence, there has been an in-
creasing reliance upon DoD to respond to numerous military missions that involve
Operations Other ’Iglan War. The invaluable contributions and support of DoD civil-
ian personnel and contractor employees have been vital to the success of these com-
plex military missions.
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Civilian employees of the Military Departments and Department of Defense have
re%'ularly served with or otherwise accompanied our Armed Forces overseas in the
field or aboard ship. In large measure, their behavior and contributions to our na-
tion have been of the highest order. Unfortunately, however, criminal misconduct
engaged in by some civilians accompanying the Armed Forces overseas is not a new
phenomenon, and the inability to adequately address such departures from accept-
able conduct by U.S. civilians accompanying the U.S. Armed Forces overseas has,
f(gi c}:fades, frustrated and perplexed commanders and other government/military
officials.

Historically, civilians have been subject to prosecution by court-martial dating
back to the Revolutionary War. The Articles of War authorized court-martial juris-
diction over civilians accompanying or serving with the Army overseas, and during
World Wars I and II, civilians accompanying the Armed Forces in the field were
tried by court-martial.

In 1950, Congress enacted the Uniform Code of Military Justice (UCMJ), effective
in May 1951. Subsections of Article 2, UCMJ, authorized the exercise of court-mar-
tial jurisdiction over civilians accompanying the Armed Forces in the field (overseas)
in times of war. Specifically, Article 2 provided that the following persons were sub-
ject to the UCMJ:
h(lg) lIc{l times of war, all persons serving with or accompanying an armed force in
the field.

(11) Subject to the provisions of any trea!(:ly or agreement to which the United
States is or may be a party or to any accepted rule of international law, all persons
serving with, employed by or accompanying the armed forces without the continental
limits of the United States. . . .

Beginning in 1957, the Article 2(11) UCMJ jurisdiction over civilians serving with,
employed by, or accompanying the armed forces overseas came under critical scru-
tiny, and the exercise of this jurisdiction during peacetime was held unconstitu-
tional in a series of U.S. Supreme Court decisions, beginning with Reid v. Covert,
354 U.S. 1 (1957). In a peacetime environment, the Supreme Court found Fifth and
Sixth Amendment infirmities with the exercise of UCMJ jurisdiction over civilians
where Federal court protections of grand jury indictment and trial by civilian jury
were unavailable. Subsequently, the Supreme Court would rule against the exercise
of UCMJ jurisdiction over dependents accompanying the force and discharged or
former servicemembers. Finally, in U. S. v Averette, 19 U.S.C.M.A. 363, 41 C.M.R.
363 (1970), the U.S. Court of K/Iilitary Appeals (now the U.S. Court of Appeals for
the Armed Forces) held that, for Article 2(10) jurisdictional purposes, the term “in
time of war” was limited to situations of congressionally-declared wars. The result
of these decisions was the jurisdictional gap in criminal justice and accountability
that H.R. 3380 now addresses.

The support provided by DoD civilian employees and contractors has become al-
most a routine part of contingency operations. Their role has increased significantly
in recent deployments to Somalia, Haiti, Rwanda and the Balkans. In fact, it is not
unusual for the civilians accompanying the U.S. forces at a particular overseas loca-
tion to outnumber uniformed personnel. Over 2000 civilian employees and contrac-
tors are now deployed, worldwide, in support of joint operations. Moreover, while
there has been a substantial draw-down of U.S. military personnel assigned over-
seas, reports indicate that the number of family members accompanying DoD per-
sonnel has not decreased proportionately. According to statistics provided in the
September 1999 DoD Report of Worldwide Manpower Distribution by Geographical
Area, approximately 34,000 civilians are employed at overseas locations, with over
14,000 family dependents, and nearly 200,000 dependents accompany active duty
military personnel overseas. Even given the fact that many of these dependents are
young children, this overseas presence still represents nearly a quarter of a million
people over whom the U.S. has not been able to exercise criminal jurisdiction.

As previously noted, although the large majority of civilians accompanying the
uU.s. ered Forces overseas honorably represent the United States, criminal mis-
conduct involving U.S. civilian employees, contractors and family members does
occur. When it occurs—just as when there is misconduct by milit members—it
creates good order and discipline problems that generate additional frustrations for
commanders charged with the total force responsibility of accomplishing difficult
and demanding missions. When serious criminal misconduct is inadequately ad-
dressed, this places a great strain on the military community, the military mission,
and the relationship between U.S. forces and the host nation.

Generally, the right to exercise criminal jurisdiction and to prosecute a criminal
offense committed by a member of the U.S. Armed Forces, or a civilian accompany-
ing that Force, is governed by an applicable international agreement, such as a Sta-
tus of Forces Agreement (SOFA) entered into between the U.S., as a Sending State,
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and the host nation, as a Receiving State. The typical SOFA provisions provide the
U.S. authorities with the exclusive right to exercise jurisdiction over criminal acts
that violate U.S. law, but not the host nation’s law, and affords the host nation with
exclusive jurisdiction over offenses that violate its law, but not that of the U.S.

For those criminal offenses that violate the laws of both the Sending and the Re-
ceiving State, a SOFA generally provides that either the U.S. or the host nation has
the primary right to exercise jurisdiction, depending upon the nature and cir-
cumstances of the offense. This 1s referred to as concurrent jurisdiction. Under this
arrangement, the U.S. will have the primary right to exercise jurisdiction over those
offenses committed solely against the property or security of the U.S,, solely against
the person or property of otier U.S. personnel, or offenses arising from the perform-
ance of official duties by U.S. personnel. The primary right to assert jurisdiction and
to prosecute all other offenses will rest with the host nation.

onsiderable concern has been expressed that the U.S. has been required to allow
U.S. citizens to be subjected to the criminal jurisdiction of host nations whose judi-
cial systems do not provide the rights, guarantees, and procedural safeguards avail-
able under the U.S. Constitution. For example, during Desert Storm, the U.S. en-
tered into a jurisdictional arrangement with Saudi Arabia that did not cover civilian
personnel, This legislation will better enable the U.S. to successfully negotiate the
right to exercise exclusive jurisdiction over civilians employed by, or accompanying,
the Armed Forces overseas durinlgl future status of forces negotiations. A host nation
will now fully understand that the U.S. has the authority to prosecute and punish
those civilians in issue who commit certain offenses within that State’s territory.

The SOFA arrangements with the Balkan countries of Bosnia, Croatia, and the
Federal Republic of Yugoslavia (Serbia) are found in the Dayton Peace Accords
(DPA) or the General Framework Agreement for Peace (GFAP). These agreements
provide participating countries, such as the United States, with exclusive jurisdic-
tion over all criminal offenses committed by its U.S. civilian workforce. Unfortu-
nately, however, if a criminal offense is committed by a U.S. civilian employee or
contractor accompanying the US Armed Forces, the Task Force commander 1is vir-
tually powerless to ensure that the U.S. civilian offender’s misconduct is addressed,
aside from imposing limited administrative sanctions.

While, as noted, a mechanism does exist to subject U.S. civilians to the criminal
jurisdiction of a host nation, pursuant to a SOFA arrangement, often the host na-
tion is not interested in prosecuting criminal offenses committed by U.S. civilians—
particularly when the victim is not a citizen of the host nation. As a result, such
civilians can and do commit serious criminal offenses, and face no more than minor
administrative sanctions available to overseas commanders.

Local commanders have adequate disciplinary measures available to respond to
minor misconduct. These sanctions include, but are not limited to, restrictions on
installation privileges, termination of government housing benefits, and the suspen-
sion or revocation of exchange and commissary access. However, it is when the more
serious offenses occur—and the host nation is either unable or unwilling to exercise
appropriate criminal jurisdiction over a civilian accompanying the force—that a
more substantial threat occurs to good order and discipline in our overseas military
communities. In turn, these situations have the greatest potential to threaten or
jeopardize a mission essential to the furtherance of our national interests.

Igu'thermore, DoD contractors are not subject to the same range of sanctions
available to an installation commander when other civilian employees or family
members of assigned military personnel commit similar offenses. In most instances,
the supervisor or manager of a contractor employee is responsible for contractor dis-
cipline. However, in many cases, a contractor receives little or no punishment for
criminal misconduct. Typically, the contractor is either allowed to remain overseas
and simply moved or re-assigned to another location, or returned to the United
States. The local commander is limited to barring the contractor from an installa-
tion and/or restricting the contractor’s installation privileges and limiting the con-
tractor’s access to DoD services and support.

The inability of the United States to appropriately pursue the interests of justice
and hold its citizens criminally accountable for offenses committed overseas has un-
dermined deterrence, lowered morale, and threatened good order and discipline in
our military communities overseas. In addition, the inability of U.S. authorities to
adequately respond to serious misconduct within the civilian component of the U.S.
Armed Forces, presents the strong potential for embarrassment in the international
community, increases the possibility of hostility in the host nation’s local community
where our forces are assigned, and threatens relationships with our allies.

Overseas commanders have the responsibility to accomplish their missions in an
increasingly complex, and politically sensitive environment. To be successful, the
must have an extremely professional and disciplined force. This assigned force W’lﬁ
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obviously include U.S. civilians accompanying the force, to include DoD civilian em-
ployees, contractors, and family members. These civilians, just as their uniformed
counterparts, represent the United States in action and word. When military per-
sonnelr?aﬂ to conform to the standards of conduct expected, commanders have a
mechanism to respond to these digressions. These options include administrative
punishments up to and including a court-martial, depending upon the seriousness
of the offense. Although overseas commanders are not powerless in responding to
the same type of deviations from acceptable behavior on behalf of the civilians ac-
companying the force, they cannot always respond appropriately or proportionately.
This inability to ensure that U.S. civilians are properly disciplined, to “make the
punishment fit the crime,” detracts from the military mission.

The commanders of forces accompanied by the largest number of civilians, in
Korea, Japan, and Germany, have expressed the greatest concern with U.S. civilian
criminal activity abroad, and the need for adequate disciplinary measures. Typical
of the responses to the Overseas Jurisdictional Advisory Committee’s request for in-
formation from the field were the comments of the Commander, U.S. Naval Forces,
Japan, ADM B.E. Tobin. In a letter to the Judge Advocate General of the Navy, he
described the inability to deal adequately with serious civilian offenses as a “signifi-
cant and longstanding problem” that leaves overseas commanders and their commu-
nities “without any legal deterrent to, nor protection from, criminal activity.”

Commanders must have the ability to ensure that appropriate disciplinary action
is available when the misconduct is sufficiently serious to warrant referral to proper
U.S. authorities for Federal criminal prosecution. This legislation will provide com-
manders with this ability. H.R. 3380 would amend title 18 to extend Federal crimi-
nal jurisdiction over civilian employees, contractors, and their dependents overseas.
By doing so, it closes the long existing lack of jurisdiction over serious offenses com-
mitted by such individuals, while affording the protections of trial in Federal district
court, indictment by grand jury, trial by civilian jury, and all of the other protec-
tions and procedures accorded U.S. citizens in the Federal court system.

4 Mr. CHABOT. We will hold our questions until all the panel is
one.
General Barnes?

STATEMENT OF JOSEPH R. BARNES, BRIGADIER GENERAL, AS-
SISTANT JUDGE ADVOCATE GENERAL, UNITED STATES
ARMY

Mr. BARNES. Thank you, Mr. Chairman.

Mr. Chairman, Mr. Scott, I am Brigadier General Joseph R.
Barnes. I am the Assistant Judge Advocate General for Civil Law
and Litigation, Department of the Army. Today I am representing
all of the services, however.

I would like to first start by thanking you for this opportunity
to appear in support of this important piece of legislation.

As Mr. Reed indicated, my purpose today is to address the oper-
ational and international legal aspects created by the jurisdictional
gap that has been explained here today.
wﬂIiet me start by putting the situation in a strategic context, if you

In the Post-Cold-War era, Department of Defense has responded
to numerous military missions that involve operations other than
war. Invaluable contributions and support of DoD civilian person-
nel and contract employees has been vital to the success of these
complex missions. In fact, the support provided by DoD civilian em-
ployees and contractors has become an almost routine part of con-
tingency operations, such as Somalia, Bosnia, Haiti, and others.

It is not unusual, in fact, for the number of civilians accompany-
ing U.S. forces to actually outnumber the number of military per-
sonnel engaged in that operation.
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Approximately 2,000 civilian employees and contractors are now
deployed worldwide in support of contingency operations. These op-
erations are particularly delicate from the civilian/military, civil/
military relations context, and the impact of any criminal mis-
conduct by members of our forces, either military or civilian, can
have a really serious effect on mission accomplishment—an effect
that is greatly multiplied if that misconduct cannot be adequately
addressed due to lack of jurisdiction, our situation today.

In our more-established theaters, the size of our civilian compo-
nent remains significant. This overseas presence still represents
over a quarter of a million personnel over whom the U.S. has not
been able to exercise criminal jurisdiction. This number does not
include the many contractor personnel providing direct support to
our forces in overseas theaters.

Although the large majority of civilians accompanying U.S.
Armed Forces overseas honorably represent the United States,
criminal misconduct involving U.S. civilian employees, contractors,
and family members does, in fact, occur. When it occurs and is in-
adequately addressed, this places a great strain on the military
community, the military mission, and the relationship between
U.S. forces and the host nation.

Let me speak now to our jurisdictional arrangements with our
host nations. Generally, the right to exercise criminal jurisdiction
and to prosecute a criminal offense committed by a member of the
U.S. Armed Forces or a civilian is governed by an applicable inter-
national agreement, such as a status of forces agreement, or SOFA.

The typical SOFA provides U.S. authorities with the exclusive
right to exercise jurisdiction over criminal acts that violate our law
but not the host nation law and affords the host nation with exclu-
sive jurisdiction over the reverse situation.

For those criminal offenses that violate laws of both sending and
receiving states, generally a SOFA provides that either the U.S. or
the host nation has the primary right to exercise jurisdiction, de-
pending on the nature and circumstances of the offense. This is re-
ferred to as “concurrent jurisdiction.”

In essence, if the offense is committed by a U.S. civilian pri-
marily against another U.S. citizen or U.S. property, ordinarily the
United States would have the primary right to exercise jurisdiction,
which, of course, we cannot if there 1s no jurisdictional basis, as is
the situation today.

While it is noted a mechanism does exist to subject U.S. civilians
to the criminal jurisdiction of a host nation, often the host nation
is not interested in prosecuting criminal offenses committed by
U.S. civilians, particularly when the victim is not a citizen of the
host nation. As a result, such civilians can and do commit serious
criminal offenses and face no more than minor administrative sanc-
tions available to overseas commanders.

A similar but even more notable jurisdictional void is created in
the arrangements we have been able to negotiate in many contin-
gency operations. For example, the SOFA arrangements within the
Balkan countries found in tge Dayton Accords provide that the par-
ticipating countries, such as the United States, have exclusive ju-
risdiction over all criminal offenses committed by U.S. civilian
workforce, as well as its military personnel.
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Unfortunately, however, if a criminal offense is committed by a
U.S. civilian employee or contractor accompanying the U.S. Armed
Forces in the Balkans, the task force commander is virtually pow-
erless to ensure the U.S. civilian offender’s misconduct is ad-
dressed.

Several examples may serve to highlight the problems that re-
sult. In 1998, for example, a U.S. national contractor employee
struck and killed a civilian while driving. Under the SOFA, Bosnia
could not exercise jurisdiction over the individual. Due to the juris-
dictional gap, the U.S. lacked a statutory basis to prosecute. The
contractor was simply transferred out of the country. During the
same time frame, another contract employee, also a U.S. citizen, al-
legedly committed the crime of rape. Again, Bosnia was precluded
from prosecution under the SOFA and the U.S. could not prosecute
because no criminal statute was applicable.

It has been the longstanding policy of this Government, strongly
and repeatedly supported by the Congress, to maximize U.S. juris-
diction over offenses committed by U.S. personnel stationed or op-
erating overseas. The existing jurisdictional gap greatly hinders ac-
complishing that objective.

This legislation will better enable the U.S. to successfully nego-
tiate the right to exercise exclusive jurisdiction over civilians em-
ployed by or accompanying the Armed Forces during future SOFA
negotiations, particularly in contingency operations. It will also en-
hance our ability to request and receive a waiver of a host nations
primary right to prosecute under SOFAs that provide for concur-
rent jurisdiction. In both situations, our host nation will now fully
understand that, unlike today, the United States has the authority
and effective ability to address serious offenses allegedly committed
within the nation by U.S. civilian personnel.

This legislation will greatly aid our ability to accomplish our
operational mission, to negotiate favorable status of forces agree-
ments, to ensure that our personnel who are victims of crimes re-
ceive the treatment they are entitled to, and that we are able to
further our longstanding policy of maximizing U.S. jurisdiction
overseas.

This concludes my remarks. I will be happy to respond to ques-
tions.

Mr. CHABOT. Thank you very much, General Barnes.

General Smith?

STATEMENT OF JAMES B. SMITH, BRIGADIER GENERAL, COM-
MANDER, 18TH FIGHTER WING, KADENA AIR FORCE BASE,
NAHA, JAPAN

Mr. SMITH. Mr. Chairman, it is a pleasure to be with you. I must
tell you, though, that never in my wildest dreams did I think that
I would find myself in front of Congress with a room full of law-
yers, but here I am, nonetheless. [Laughter.]

The first point I would make is one might get the impression
that there is an epidemic problem with either dependent mis-
conc%luct or civilian misconduct. Nothing could be further from the
truth.

In Okinawa, there are eight categories of crime, and they range
from DUI on one extreme to violent crime on the other extreme,



21

and for each of those eight categories SOFA-status individuals—
which include uniformed military, dependents, contractors, and ci-
vilians—in each of those categories the rate of crime by SOFA-sta-
tus individuals is less than the crime rate of Okinawans, them-
selves. And even in violent crime, where we get the most media at-
tention, the SOFA status rate of violent crime is 1 percentage point
less than the Okinawan, and DUIs is half the Okinawan rate.

My point is that civilians, dependents overseas are representing
United States honorably, in the same manner that those men and
women wearing uniforms—you have every reason to be proud of
them, as we are as commanders.

Now, having said that, the biggest issue here is the fact that the
installation commander has no legal authority over civilians. That
is true. Let me describe briefly the administrative process that we
use when addressing dependent misconduct—and I think our proc-
ess is similar to most other bases overseas.

At Kadena we have what we call the “Kadena department action
program, so if there is dependent misconduct, they come before the
base commander—the support group commander, in our case—and
go through a series of administrative actions to deal with the con-
duct.

That administrative process is a good one and, by and large, I
don’t think we need any more legal authority to deal with it. It is
good because, particularly in the case of dependent misconduct, it
always involves restitution, it demands cooperation and presence
by parents. It almost always involves community service, and com-
munity service in the organization that the sponsor works. So there
is a mentoring process that goes on as we address dependent mis-
conduct.

The problem, of course, is when we have got real crimes commit-
ted. I think a host of those have been listed, but at Kadena just
this last month we had an instance of a 19-year-old dependent, who
I had previously barred from base for forgery, and obviously had
no legal authority over him, goes downtown—and my authority for
barment does not mean he has to go back to the States. It means
that I bar him from the base.

We get, generally, barment from the Marines on the other instal-
lations, but—now, in most cases it does work, because they have
no infrastructure support on the island.

But he goes through a series of breaking and entering vehicles.
The Japanese government does not want to prosecute a case like
that, yet publicly and in the media we will be criticized for not
prosecuting cases that involve American citizens. And in a highly-
political area like Okinawa, that becomes very difficult when you
do not have any tool with which to prosecute.

There have been several much more serious. In 1986, there was
an allegation substantiated of rape and carnal knowledge on the
part of a civilian. That individual was sent home and was not pros-
ecuted because of jurisdiction issues. :

In 1991, there was a retired gunnery sergeant from the Marines
that was accused of molestation of a 12-year-old dependent son and
a local national. Japanese government opted not to prosecute. We
barred him from base, but he was living downtown. Three years
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later, he molested another child, and at this time the Japanese gov-
ernment did prosecute.

Had this legislation been in effect, we might have saved a child,
the second molestation.

I had a case just last month where a dependent husband—and,
again, one of the reasons why this is becoming an issue is that 20
years ago only 4 percent of tﬁe Air Force was female, now 18 per-
cent, so you are finding more and more dependent husbands, and
we do have the ongoing challenge with domestic violence.

Well, he beat up his wife. She was in the hospital. While she was
in the hospital, he came back and demanded access to the house—
and he legitimately pointed out it is the sponsor’s responsibility to
provide housing for dependents. So here was the individual who
beat up his wife, put her in the hospital, and is demanding a right
to the house.

At the end of the day, all I could do was put him on an airplane
and send him home. His option was that or barment.

Most of the issues involving dependent misconduct we can deal
with with the administrative process, but it is my firm view that
child molesters, embezzlers, and those convicted of serious crimes
should have their day in court and it should be documented.

I look forward to any questions that you might have.

Mr. CHABOT. Thank you very much, General. We appreciate your
testimony, as well.

We will next move to Mr. Pauley.

STATEMENT OF ROGER PAULEY, ESQ., DIRECTOR OF LEGISLA-
TION, OFFICE OF POLICY AND LEGISLATION, UNITED
STATES DEPARTMENT OF JUSTICE

Mr. PAULEY. Thank you, Mr. Chairman and Mr. Scott. I welcome
the opportunity to appear on behalf of the Department of Justice
to present testimony on H.R. 3380.

The Department of Justice joins the Department of Defense in
stronglé supporting enactment of this legislation.

Mr. Chairman, I would ask that the complete text of my state-
ment appear in the record.

Mr. CHABOT. Without objection.

Mr. PAULEY. And, with the indulgence of the Chair, I propose to
depart somewhat from it in my oral presentation because much of
what is said there would merely repeat many of the things alread
well said by my colleagues from DoD by way of explaining the biﬁ’
and the urgent need for it.

H.R. 3380’s primary purpose is to fill a jurisdictional void—a void
that, as has been explained, operates to prevent, in some instances,
even the opportunity for a fair trial on charges of serious criminal
misconduct, up to and including rape and murder. This is more
than merely an unfortunate legal gap. It is repugnant to the sense
of justice and adversely affects not only morale among the tens of
thousands of military and civilian Defense Department personnel
stationed overseas, but also the foreign relations of the United
States. It is for these reasons and others that we hope the sub-
committee will promptly seek to enact this measure, which, in a
somewhat different form, passed the Senate last year by unani-
mous consent.
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Now, H.R. 3380 does not, except for providing the necessary au-
thority for DoD and law enforcement personnel to arrest upon
probable cause and to state that persons arrested must be deliv-
ered as soon as practicable to civilian law enforcement authorities
for removal into the United States for judicial proceedings, purport
to regulate the criminal procedures applicable in these cases. The
bill does require, as has been mentioned, that the Secretary of De-
fense promulgate regulations dealing with the apprehension, deten-
tion, delivery, and removal of the persons affected, which will take
effect only after this committee and its Senate counterpart have
had a chance to study the regulations for at least 90 days. Other-
wise, the bill is silent on thé applicable procedures. This silence is
the subject of concern and criticism by the witness who will follow,
but, with respect, because we appreciate the sincerity of that con-
cern, we believe the concern is misguided and the criticism of the
bill's lack of procedures unfounded. Let me try to give some per-
spective on this question.

The bill creates extraterritorial jurisdiction. Extraterritorial ju-
risdiction over crimes is not a novel concept under Federal law, al-
though it is the growing trend and it is one that Congress has fre-
quently legislated without, at any time in our Nation’s history, en-
acting an accompanying set of procedures. Indeed, such a project
would be a daunting and well nigh impossible task, since, to a
large extent, the details of applicable procedures will vary from
country to country under the terms of applicable treaties and inter-
national agreements between the particular nation and the United
States. Congress has, rather, preferred to rely—wisely, in our
view—on the Constitution, on otherwise-applicable statutes and
rules, such as the Speedy Trial Act, the extraterritorial offenses
venue law, and rule five of the Federal Rules of Criminal Proce-
dure, and on the courts through case law.

To give some historical background on extraterritorial jurisdic-
tion, the first offense, the only one defined in the Constitution,
itself —namely, treason—had and has extraterritorial application.
Over the ensuing years of this Nation’s existence and at an acceler-
ated rate in recent decades, Congress has enacted many statutes
that explicitly provide for extraterritorial application over offenses,
such as counterfeiting and hostage-taking, without simultaneously
undertaking the difficult task of trying to fix the details of the ap-
plicable procedures.

Moreover, as long ago as 1922, the Supreme Court held that,
even absent an explicit statutory provision calling for extrater-
ritorial application, many statutes are to be interpreted as embody-
ing a Congressional intent of applying overseas, such as fraugs
against the government, false statements on visa applications, etc.
In 1994, this committee played a major role in the enactment of a
statute punishing the killing abroad of one American by another,
and in 1966 it played a similar role in enacting economic espionage
offenses having express extraterritorial application—in both in-
stances, without any accompanying procedures.

The point is that there exists a wide range of laws with
extraterritorial application to Americans generally, and these laws
have been enforced and convictions obtained using the generally-
applicable set of constitutional guarantees, statutes, and rules ap-
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plicable to extraterritorial offenses as to others. It is true that
under H.R. 3380, because of the necessary initial participation by
DoD arresting authorities, another layer of Executive Branch in-
volvement in the criminal justice process will exist than that which
applies under many but not all of the other extraterritorial stat-
utes.

For example, under the Maritime Drug Law Enforcement Act,
typically the Coast Guard makes the initial arrest on the high seas
and then must, as H.R. 3380 contemplates with respect to DoD,
turn over the arrested person to appropriate civilian law enforce-
ment authorities, often after some days at sea. But this involve-
ment of DoD and the arrest and initidl detention process, I submit,
does not change the fundamental legal principles and procedures
that will apply.

Now, what, you may ask, are these laws and rules, and does the
Constitution apply outside the United States to criminal investiga-
tions? A complete answer would take far longer than the limited
time available. And perhaps the members will wish to explore some
of these matters in questioning. But, in general, and, while this
area of the law is still evolving, the core or fundamental guaran-
tees under the Constitution have been held applicable to American
citizens abroad, although not necessarily in tll)'ne same way or with
the same force, reflecting the fact that some of the Constitution’s
provisions and rights embody a notion of reasonableness, and what
is reasonable may vary in an overseas context, as indeed these
rights have been held to vary for civilians even within the United
States in a military environment.

But for now and in conclusion, I merely wish to stress several
things. First, that H.R. 3380 is not, in our view, deficient for failing
to include specific procedural rights. As I have indicated, this is the
norm when Congress creates extraterritorial criminal jurisdiction.
Second, that notwithstanding the absence of statutory procedures
specific to H.R. 3380’s proposed offenses, the protections of the
Constitution and other generally-applicable procedural rights ob-
tain. Finally, that we care very much about affording citizens and
others their rights, first and foremost because we are a law en-
forcement agency dedicated to following the law, and, secondarily,
because any failure to do so, resulting in the denial of citizens’
rights, will likely endanger future prosecutions and defeat the pur-
pose of the bill.

Mr. Chairman, that completes my remarks, and I stand ready to
answer any questions.

Mr. CHABOT. Thank you very much, Mr. Pauley.

[The prepared statement of Mr. Pauley follows:]

PREPARED STATEMENT OF ROGER PAULEY, EsQ., DIRECTOR OF LEGISLATION, OFFICE
OF POLICY AND LEGISLATION, UNITED STATES DEPARTMENT OF JUSTICE

Mr. Chairman and members of the Subcomittee, I welcome the opportunity to ap-
pear on behalf of the Department of Justice to present testimony on H.R. 3380, the
‘Military Extraterritoriaﬁl Jurisdiction Act of [2000].” The Department of Justice
joins the Department of Defense in strongly supporting enactment of this legisla-
tion.

The bill would amend title 18 of the United States Code to extend federal jurisdic-
tion over certain serious offenses committed outside the United States by persons
formerly serving with, or presently employed by or accompanying, the armed forces
of the United States. The offenses covered are those that would be felonies if com-
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mitted within the special maritime and territorial jurisdiction of the United States.
These crimes are (in addition to generally applicable federal felonies that apply
wherever committed within the United States) primarily violent in nature such as
murder (18 U.S.C. 1111), manslaughter (18 U.S.C. 1112), assault (18 U.S.C. 113),
arson (18 U.S.C. 81), destruction of property (18 U.S.C. 1363), sexual abuse (18
U.S.C. 2241-3), and robbery (18 U.S.(g. 2111).1 So as to avoid unwarranted double
punishment, the bill would preclude prosecutions for such offenses in instances
where a foreign government ﬁas prosecuted or is prosecuting the offender for con-
duct constituting the offense unless a federal prosecution received the personal ap-
proval of the Attorney General or the Deputy Attorney General (or a person acting
in either capacity). The bill further requires the Department of Defense to develop
uniform regulations governing the apprehension, detention, removal, and delivery of
persons subject to this proposed legislation.

This bill would address gaps in federal law that have existed for more than forty
years and that have permitted many individuals, without justification, to avoid pros-
ecution for serious misconduct. The gaps result from the fact that the Supreme
Court held in Reid v. Covert, 354 U.S. 1 (1957), Kinsella v. Singleton, 361 U.S. 234
(1960), and Toth v. Quarles, 350 U.S. 11 (1955), that court-martial jurisdiction could
not constitutionally be applied (1) to crimes committed in peacetime? by persons
employed by or accompanying the armed forces of the United States abroad,? or (2)
to crimes committed by a member of the armed forces after the member’s service
with the armed forces has expired. Because foreign nations often have no interest
in vindicating such crimes when perpetrated against other Americans or against vic-
tims who are not citizens of the host country, the present lack of civilian court juris-
diction over such crimes, coupled with the Supreme Court’s invalidation of the pre-
viously existing court-martial jurisdiction over them, means that many such of-
fenses, although extremely serious in nature, have gone and are likely to continue
to go, unpunished. In one instance, for example, a military dependent in Okinawa
raped the 15 year old dependent daughter of another military service member. The
Japanese government, wﬁich had no interest in prosecuting the case, waived juris-
diction. As the United States was unable to exercise jurisdiction over the otfense
itself, the offender went unpunished. There have also been cases in which the par-
ticipation of service members in a serious crime has not come to light until after
the member’s discharge from the armed forces, which precluded the exercise of
court-martial jurisdiction.

Further, there may be instances in which the United States will be pressured to
surrender civilian employees or dependents to host country authorities for poten-
tially harsh punishment, following a summary judicial proceeding, because the
United States is unable to take appropriate enforcement action itself. Indeed, recent
experience during peacekeeping operations indicates that host nations have become
reluctant to enter into agreements with the United States ceding jurisdiction over
United States civilian nationals accompanying the forces because of awareness that
the United States lacks statutory mechanisms to exercise such jurisdiction.

This legislation is in accord with one of the recommendations of the Overseas Ju-
risdiction Advisory Committee in a report issued in response to section 1151 of the
National Defense Authorization Act for Fiscal Year 1996 (P.L. 104-106), and is simi-
lar to a proposal contained in the President’s 21st Century Law Enforcement and
Public Safety Act, as well as in a bill passed by the Senate last year (S. 768). For
all the reasons indicated, we believe its enactment will not only serve the interests
of justice and American foreign policy, but will also contribute to the morale and
safety of the thousands of civi%-i‘:m defense contractors and dependents of our armed
forces assigned overseas. We therefore congratulate the sponsors of this legislation
for introducing it, and the Chairman of this Subcommittee for holding this hearing
on it. In our view, it is legislation that is long overdue.

While not wanting to delay the prompt enactment of the bill, we do wish to point
out a few ways in which the legislation might be improved in minor respects. First,
in proposed 18 U.S.C. 3261(a)(2), the bill defines the class of former servicemen
whose crimes would become subject to civilian court jurisdiction as those members
of the armed forces who after committing a covered offense cease to be subject to

1Also covered, inter alia, are theft (18 U.S.C. 661-2), and the sale or possession of child por-
nography (18 U.S.C. 2252).

2In United States v. Averette, 19 U.S.C.M.A. 363, 41 C.M.R. 363 (1970) the former Court of
Milit Afppeals (now the U.S. Court of Appeals for the Armed Forces) held that Article 2(10)
of the Uniform Code of Military Justice, 10 U.S.C. § 802, which subjects to court-martial jurisdic-
tion those civilians serving with the armed forces in the field “[iln time of war,” was confined
to a congressionally declared war.

3Reid so held with respect to capital offenses; Kinsella extended Reid to non-capital crimes.
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court-martial under the Uniform Code of Military Justice “without having been tried
by court-martial with respect to such conduct.” Presumably, the reason for the

uoted language is to avoid the possibility of double jeopardy. It is indeed well set-
tled that the Double Jeopardy Clause prohibits successive miﬂtary court and civilian
court prosecutions for the same offense, since each prosecution is by the same sov-
ereign, the United States. See Grafton v. United States, 206 U.S. 333 (1907). But
if this is the purpose, the language is not well crafted, since jeopardy will have at-
tached before the conclusion of any court-martial trial. We suggest, however, that
rather than trying to define when jeopardy has attached for court-martial purposes,
the quoted language be eliminated. No other title 18 offense contains a comparable
provision purporting to deal with double jeopardy (e.g. 18 U.S.C. 1111 does not end
with an admonition that the offender cannot be tried for murder if he was pre-
viously federally convicted or acquitted for the crime).4 Instead, such double jeop-
ardy considerations are routinely left for assertion by any defendant who believes
he or she has a valid claim that the prosecution is barred. We believe the same
course is proper as a drafting matter here,

Second, there is a somewhat more significant issue involving proposed 3261(a)(2).
The approach taken in the bill is to cover only servicemen who are no longer subject
to court-martial jurisdiction for their crimes committed while in military service. In
contrast, S. 768 and the President’s proposal would create concurrent civilian court
jurisdiction over all covered crimes committed by members of the armed forces, with
the understanding that such civilian court jurisdiction would only rarely be exer-
cised. The reason for this approach is to preserve the option, after consultation with
the Department of Defense, of asserting civilian court jurisdiction over an active
serviceman in a situation in which, e.g., a murder or robbery was committed jointly
by the serviceman and a civilian dependent. In such a case, civilian court jurisdic-
tio:l over both perpetrators would avoid the need for separate military and civilian
trials.

We do not object generally to the more tailored approach taken in H.R. 3380. In
fact, that approach has much to commend it. But we suggest that it may be wise
to consider accommodatinﬁ the circumstance contemplated above of a jointly com-
mitted crime involving both an active serviceman and a civilian employee or depend-
ent. In the event the Subcommittee wished to provide for the possibility of a single
trial of both the accused in this circumstance, proposed 18 U.S.C. 3261(a)?2) in the
bill could be amended, in pertinent part, as follows: “and thereafter ceases to be sub-
ject to such chapter (unless the indictment or information charges that the member
committed the offense with another person or persons not subject to court-martial ju-
risdiction for the offense, and the court concludes that a joint trial of the member
and at least one other such person is appropriate)” (}’)roposed amendment in italic).
The latter clause (i.e. “and the court concludes . . .”) contemplates the denial of a

ossible motion for separate trials under Rule 14 of the Federal Rules of Criminal
ocedure, since if separate trials were ordered there would be little or nothing to
be gained by allowing the active member to be tried in a civilian court.?
inally, we note that in part (A) of the definition of “employed by the Armed
Forces outside the United States” the words “of a military department or of” should
be inserted before “the Department of Defense” so as to parallel the definition in
part (A) of “accompanying the Armed Forces outside the United States.”®

Mr. Chairman, that ends my statement, and I would be glad to try to answer any

questions.

l\ldlr. CHABOT. And our final witness this -afternoon will be Ms.
Mohr.

4The bill’s use of the phrase “tried by court-martial” is also problematic, since if the court-
martial was aborted without prejudice, no jeopardy would have attached.

50f course, one of the purposes of consultation with the Department of Defense would be to
assure that the circumstances of the case made it very unlikely that a court would grant a mo-
tion for separate trials, before a determination was made to seek civilian court jurisdiction over
an active service member.

6We note that the definition of a person “accompanying the Armed Forces outside the United
States” in proposed section 3264(2) is broad enough to include a foreign national who is the
spouse of and resides in a foreign country with another foreign national employee of a DOD
contractor or subcontractor. There may be instances in which the federal interest in offenses
committed by such persons is so tenuous that the assertion of federal jurisdiction could raise
constitutional due process concerns. See, e.g., United States v. Davis, 905 F.2d 245, 248-49 (9th
Cir. 1990), cert. denied, 498 U.S. 1047 (1991); compare United States v. White, 51 F.Supp.2d
1008, 1011 (E.D. Cal. 1997). This potential problem can be obviated by including in the imple-
menting regulations a provision that confines the exercise of extraterritorial jurisdiction to that
which is constitutionally permissible.
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STATEMENT OF JAN MOHR, PRESIDENT, FEDERAL
EDUCATION ASSOCIATION, WASHINGTON, DC

Ms. MoHR. Thank you, Mr. Chairman, Mr. Scott. Thank you for
this opportunity to speak about the potential impact of the Military
Extraterritorial Jurisdiction Act on teachers working overseas in
the Department of Defense schools.

My name is Jan Mohr. I am president of the Federal Education
Association, an affiliate of the National Education Association. We
have submitted written testimony, and I will try to summarize
that. I will not read from that.

NEA and FEA believe that criminal actions should, in fact, result
in criminal prosecution and penalties, regardless of where that
crime is committed, and we commend this legislation for trying to
take care of that, and also, for the protection of our teachers over-
seas. We are concerned, though, about the potential impact on our
employees because it is not spelled out very clearly. Specifically the
legislation lacks sufficient due process provisions to protect civil-
ians accused of crimes overseas.

The legislation also fails to address the rights of the accused dur-
ing the investigation of criminal conduct and during any pre-trial
and detention. It is unclear who has the authority to arrest and de-
tain civilians. Is it with the base commander, the military police,
or other agencies, such as CID or OSI?

The civilian would be caught between these different authorities
with different agendas, possibly.

The local military authorities could arrest and detain civilians in-
definitely, without securing agreement from Federal authorities
that the alleged offense should be prosecuted, and this process is
vastly different from the due process required in the United States.
Military authorities could arrest and detain an accused educator
without interviewing the accused or any identified witness. We
have had teachers arrested without even knowing why, and it was
not until later, when they were taken to the military police, that
they were told why they were brought in.

A teacher could be arrested and detained indefinitely by military
officers with no opportunity to secure release even before there is
any determination that the accused has committed an offense.
There is no bail hearing or the right to secure release pending trial,
which is different than in the United States. But certainly over-
seas, simply taking the passport from this individual would detain
them and hold them in lieu of bail. They could be arrested and de-
tained without right to legal counsel. Few civilians would have the
resources to have legal counsel fly over to defend them. It is nor-
mally not available in the local community because the host nation
attorney could not properly help them in that venue.

Civilians assigned like myself, was in Okinawa, if I could have
been accused and sent to San Francisco, I would not have been
where I was assigned and it certainly is not my home of record,
which is Hampton, Virginia. So I would have no support system,
and, I assume, would bear all the expense, myself.

There is a lack of due process rights, which could have devastat-
ing consequences for our educators, particularly in this day and age
where, unfortunately, there is a trend to falsely accuse teachers of
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child abuse. We do not want child abuse to go unprosecuted, but,
in case, we do need legal defense.

We had a bus incident in Japan where a teacher mistakenly put
a child on the wrong bus. The child rode the entire bus route and
was brought back to the school, and then the child was taken
home. The next day, the military police showed up at school to ar-
rest the teacher. Luckily, the principal did intervene and said, “We
will take care of this. This is not a crime. This was a mistake.”

Right now, we are dealing with a case in Germany where a
teacher was accused of using the Government-issued computer to
access inappropriate material. The teacher was relieved of his du-
ties in the classroom. The military took the computer, went
through the hard drive, looked up everything. There was nothing
there. For 6 weeks this teacher has not been allowed to go back
into the school. In fact, the base commander has barred him from
the base. We understand, as of yesterday, that possibly in a couple
of weeks the commander will raise that bar, but, in the meantime,
the teacher was exonerated. There was absolutely nothing there.

The legislation, in its current form, fails to provide adequate
safeguards to protect educators in overseas Department of Defense
schools. We need sufficient due process safeguards similar to those
mandated for persons accused of crimes in the U.S.

One, we recommend full and fair investigation to determine prob-
able cause to arrest, detain, and turn the accused over to the Fed-
eral authorities. Complete investigation reports should be produced
and turned over to the appropriate U.S. Attorney for a decision as
to whether to pursue an indictment. And only after indictment
should authorities make the arrest and turn the accused over to
Federal authorities.

Two, individuals should have the right to post bail and obtain re-
lease from pre-trail confinement—as I mentioned before, simply by
taking the passport—and right to full and fair investigation and
determination of probable cause to seek Federal prosecution within
60 days of arrest. Investigations should include personal interviews
with the accused and all material witnesses.

Three, the right and free access to qualified legal counsel.

When our teachers signed up to go overseas to teach children of
the military, they did not, in fact, sign up to lose their rights as
U.S. citizens.

Thank you.

Mr. CHABOT. Thank you very much, Ms. Mohr.

[The prepared statement of Ms. Mohr follows:]

PREPARED STATEMENT OF JAN MOHR, PRESIDENT, FEDERAL EDUCATION ASSOCIATION,
WASHINGTON, DC

Chairman McCollum and Members of the Subcommittee:

Thank you for the opportunity to speak with you today about the potential impact
of the Military Extraterritorial Jurisdiction Act on teachers working in overseas De-
partment of Defense (DoD) schools.

My name is Jan Mohr and I am the President of the Federal Education Associa-
tion (FEA), an affiliate of the National Education Association (NEA). The FEA rep-
resents over 6,000 American teachers and education support personnel working in
stateside and overseas Department of Defense schools, including schools in Europe,
the Middle East, and Asia. I myself have been an educator with the Department
of Defense for over 30 years.

NEA and FEA believe that criminal actions should result in criminal prosecution
and penalty regardless of where the crime is committed. We certainly agree that
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passage of this legislation would help protect our members working in overseas DoD
schools who may be victims of a crime. We applaud the Subcommittee for turning
attention to this issue and for seeking to protect Americans on overseas military
bases from criminal activity.

In addition, we applaud the Subcommittee for rejecting provisions included in the
Senate bill that would subject civilians to court martial jurisdiction. We believe it
would be highly inappropriate to subject our members to such court martial proceed-
ings.

NEA and FEA are concerned, however, about the potential negative impact of the
Military Extraterritorial Jurisdiction Act on education employees working in DoD
schools, and on other civilians stationed overseas. We believe that the legislation as
currently drafted could have unintended consequences for educators working over-
seas. Specifically, we believe the legislation lacks sufficient due process provisions
to protect civilians accused of crimes overseas. :

e vast majority of educators working in Department of Defense schools are law-
abiding people who do not commit felony crimes. Educators or members of their
families who do commit crimes should be brought to justice just as any other indi-
vidual. Unfortunately, in recent years, we have seen an increase in the number of
false allegations of criminal conduct made against educators, both in the United
States and overseas. In addition, there have been examples of overreaction and/or
abuse on the part of military officials dealing with educators accused of crimes. It
islthese sorts of situations that raise the greatest concern regarding the pending leg-
islation.

ISSUES AND CONCERNS

We believe the pending legislation lacks sufficient protections to ensure against
the infringement of educators’ rights, particularly as it fails to provide for due proc-
ess for civilians accused of crimes. Specifically, the legislation fails to address the
rights of the accused during the investigation of criminal conduct and during any
pre-trial arrest and detention.

Arrest and Detention

The proposed legislation is unclear as to delegation of authority to arrest and de-
tain civilians and turn them over to federal authorities. The legislation does not ad-
dress whether such discretion rests with the base commander, base law enforcement
officers, or other parties. We are concerned that this lack of clarity could lead to
3onfusion, with civilians caught between different authorities with differing agen-

as.

In addition, the legislation does not require that military officials demonstrate
probable cause prior to arresting and detaining a civilian. As drafted, it does not
appear that local military authorities would even need to secure agreement from
federal authorities that they would prosecute the accused for the alleged offense.
Thus, a military commander could arrest and detain an educator indefinitely, sim-
ply on the basis of a complaint from a student. This is vastly different from the
process required for crimes allegedly committed in the United States, where the gov-
ernment must seek an indictment and show probable cause, or—if an arrest is made
Erior' to indictment—go swiftly before a federal magistrate to have a probable cause

earing.

Investigation

The proposed legislation fails to set out any standards for investigation of alleged
criminal conduct. Under the proposed language, a military official could arrest and
detain an accused educator without interviewing the accused or any identified wit-
nesses. Military officials have limited experience in handling cases involving civil-
ians accused of crimes. It is essential, therefore, that the law protect civilians and
guarantee a full, fair investigation.

Pre-Trial Release

We are concerned that the legislation does not guarantee that individuals accused
of crimes are able to seek pre-trial release. Under the legislation as currently draft-
ed, a teacher could be arrested and detained indefinitely by military officers, with
no opportunity to secure release, even before any determination that the accused
has committed a prosecutable offense. Again, the legislation fails to provide civilians
overseas the same protections applicable to civilians accused of crimes in the United
States. Such rights include a timely bail hearing and the right to secure release
pending trial, where such release would not create a risk of flight or of harm to the
accused or to others. In the case of civilians residing on overseas military installa-
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tions, the flight risk could be addressed simply by the individual to turn over his
or her passport to military authorities.

Right to Counsel

We are also troubled that the proposed legislation could permit the arrest and de-
tention of civilians without any right to obtain legal counsel. Few civilians residing
overseas would have the resources to fly in qualified counsel from the United States.
Most local attorneys in the host country would not be qualified to represent Ameri-
cans in U.S. federal court proceedings. It is unclear whether the legislation con-
templates the appointment of local military defense counsel or a federal defender
to represent an accused civilian.
Jurisdiction

The proposed legislation is also unclear as to which federal court would have ju-
risdiction over a criminal case involving civilians living overseas. For example, when
I served in Japan, my home base was in Virginia. Had I been accused oF a crime,
however, I could have been under the jurisdiction of the federal court in San Fran-
cisco—the closest venue to Japan, yet still thousands of miles from the site of the
alleged crime. Under such circamstances, I would have been defending myself
against charges in a venue located near neither my accuser and any evidence nor
my family and network of support.

Unfounded Criminal Allegations

We believe the lack of due process rights in the proposed legislation could have
devastating consequences for educators facing unfounded allegations of criminal con-
duct, particularly allegations of sexual or physical abuse. In such instances, officials
may be influenced by the nature of the allegations to act quickly and detain the ac-
‘cused without a full investigation.

For example, a recent front-page Washington Post story documented the case of
a Maryland teacher falsely accused of sexual harassment. Following an investiga-
tion into the alleged abuse, the students admitted to fabricating the charges. Under
the proposed legislation, a teacher facing such false accusations could be arrested
and detained indefinitely, with no opportunity for release, even absent sufficient
proof warranting indictment and prosecution.

In addition, we are concerned that the lack of due process protections could result
in abuses by military officials. For example, a teacher in a Department of Defense
school in Japan mistakenly placed students on the wrong school bus. The students
rode the complete bus route and returned safely to the school. The next day military
police entered the school and accused the teacher of child neglect. If not for the
int(:irvention of the principal, the teacher would have been arrested in front of her
students.

In another recent incident, a DoD educator in Bavaria accused of accessing inap-
gropriate materials on a government computer was arrested, detained, and barred

om any military installation, including his school, within an area comprisin%1 two
thirds o%, Bavaria. A thorough investigation by military police of the computer hard-
ware and all of his computer disks oomplete{y exonerated him of any wrongdoing.
Yet, after more than two months, the educator has still not been permitted to return
to his classroom. We believe it essential that the proposed legislation protect our
members and their families against such unwarranted abuses.

CONCLUSIONS AND RECOMMENDATIONS

NEA and FEA are deeply concerned that the legislation in its current form fails
to provide adequate safeguards to protect educators working in overseas Depart-
ment of Defense schools. Sufficient due process safeguards—similar to those man-
dated for persons accused of crimes in the United States—should be put in place
to protect educators and their families.

e recommend:

* Requiring a full, fair investigation to determine whether there is probable
cause to arrest, detain, and turn the accused over to federal authorities. A
complete investigation report should be produced and turned over to the ap-
propriate United States attorney for a decision as to whether to pursue an
indictment. Only after indictment, should base authorities make the arrest
and arrange to turn the accused over to federal authorities.

o In the event pre-indictment arrest and detention is permitted, the legislation
should, at a minimum, guarantee:

— The right to post bail and obtain release from pre-trial confinement. A
bail hearing should be held within 48 hours of arrest and should be con-
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ducted by a neutral, federal, non-military official such as a State De-
partment officer. Surrender of the detainee’s passport should suffice as
bail, except in cases where release could threaten the safety of the ac-
cused or others.

— The right to a full, fair investigation and determination of probable
"cause to seek federal prosecution within 60 days of arrest. Investigation
should include personal interviews with the accused and with all mate-
rial witnesses.

— The right to secure counsel to assist in seeking pre-trial release and to
represent the accused during the investigation. The federal government
should provide transportation and fees for attorneys to represent the ac-
cu?ed(.1 At a minimum, the accused should be afforded a federal public
defender.

Our members left their homes and traveled overseas to provide an invaluable
service to military families. They are dedicated to their jobs and to the children they
teach. They believe that Congress should take steps to protect all who reside on
overseas military installations against criminal activity. But, they also believe that
neither their service overseas, nor the service of any other civilian overseas, war-
rants an infringement of civil liberties or the rights of U.S. citizens. On their behalf,
we urge you to amend the proposed legislation to address these concerns.

I thank you for the opportunity to speak with you today and would be pleased
to answer any questions.

Mr. CHABOT. We have now reached the point in the hearing
where the panel members have 5 minutes to ask questions to the
witnesses, and I will yield myself 5 minutes to do so.

My first couple of questions I would direct to either Mr. Reed or
General Barnes or General Smith, and either one of you can an-
swer. If you keep your answers relatively brief, it would be helpful.

First, how many civilian or former military personnel escape jus-
tice for the crimes they commit overseas each year because of the
gap in Federal criminal jurisdiction you have discussed, or approxi-
mately? Would you have any sort of number?

Mr. REED. Well, I think the subcommittee has been provided a
copy of the DoD IG report that was completed last September, and
in that report they gave you some facts and figures on cases that
they reviewed in which they reviewed 275 investigations by the
military criminal investigation organizations, and, of those, there
was only disposition by the host country in 8 percent, so the re-
mainder was without any jurisdiction.

In addition to that, sir, just as a short answer, I believe the Advi-
sory Committee’s report that you have will give you some sense of
the numbers of cases involving civilians overseas.

Mr. CHABOT. Okay. Thank you.

Next, do you anticipate encountering any problems implementing
this legislation with a host nation, for example Germany or Italy?
Will the U.S. have to amend existing international agreements
such as NATO, SOFA, to fully implement this legislation?

Mr. BARNES. Mr. Chairman, if I may respond?

Mr. CHABOT. Yes, General.

Mr. BARNES. No. This legislation will be fully consistent with the
arrangements that are in place. As I said, it calls for concurrent
jurisdiction where both countries have jurisdiction, and this would
simply allow us to implement the SOFA effectively that we already
have in place, so I anticipate no problems in that regard.

Mr. CHABOT. Okay. Thank you.
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I would assume that this legislation would apply to civilians par-
ticipating in military operations, such as those presently ongoing in
the Balkans, such as Bosnia and Kosovo; is that correct?

Mr. BARNES. Yes, sir.

Mr. CHABOT. Okay. Now, during recent discussions with the De-
partment of Defense and Department of Justice, were there any
significant concerns raised and addressed concerning this legisla-
tion? Have proposed changes to the bill been agreed to between the
two departments? Mr. Pauley?

Mr. PAULEY. Yes, there were no significant problems unearthed.
My statement does contain some suggestions for minor improve-
ments in the legislation, which I understand DoD concurs with and
which have been provided to staff.

Mr. CHABOT. Oﬂay. All right. Thank you.

Let me follow up, Mr. Pauley, with a question for you, if I could.
The bill contains a provision suggested by the Defense Department
that would allow the Attorney General to authorize prosecution
under this bill, even if a host nation is prosecuting or has pros-
ecuted the person for the same crime. Could you tell us why that
provision is necessary?

Mr. PAULEY. I believe it is necessary for similar reasons that we
have the so-called “petite policy” that applies when an individual
has been prosecuted domestically by a state. In neither situation,
because the Su%reme Court has indicated that states are a sepa-
rate sovereign from the Federal Government for purposes of the
double jeopardy clause, and certainly a foreign nation would be, is
there a constitutional barrier to the dual prosecution.

The reason for reserving the opportunity is in case we believe
that the prosecution by the foreign nation was fundamentally
flawed in some respect.

Mr. CHABOT. If someone would be acquitted, would we tend to
retry them?

Mr. PAULEY. Not necessarily, but——

Mr. CHABOT. But possibly?

Mr. PAULEY. Or even if they had been convicted and given a sen-
tence that we regarded as wholly incommensurate with the conduct
involved.

So it would be an authority, I think, that would be rarely exer-
cised because it does require, as the bill indicates, the personal ap-
proval of the Attorney General or the Deputy Attorney General.

Mr. CHABOT. Okay.

Mr. PAULEY. But it is there to take account of those kinds of un-
usual circumstances in which we believe justice was not served by
the original prosecution by the foreign country.

Mr. CHABOT. Okay. Thank you.

And my final question will be for Ms. Mohr. Do you believe that
the possibility that American teachers in DoD schools abroad might
have to stand trial in the United States for crimes that they have
committed would in any way discourage other teachers from taking
jobs in the DoD school system?

Ms. MoOHR. Well, I think if that were the case, it probably would.
I mean, luckily, as General Smith stated, we don’t have a lot of
crimes, and certainly very, very few committed by our teachers,
but, in this day and age, as I mentioned, with allegations of child
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abuse, I think it would deter teachers from readily signing up to
go overseas to teach.

Mr. CHABOT. Okay. Thank you. I appreciate all of the responses
to questions by the various panel members.

My time has expired. We will recognize the ranking member, Mr.
Scott, for 5 minutes.

Mr. Scott. Thank you, Mr. Chairman.

I would just ask some of the military witnesses how many cases
you anticipate trying in the United States if this bill were to pass?

Mr. REED. Sir, we have looked at this, and, because of the fact
that we have intentionally reserved jurisdiction to felony-level of-
fenses, and for the reasons stated by General Smith about all the
other tools in the community, we envision that the number of cases
in the United States would be very small that would warrant this
type of prosecution—significant cases, but a small number, maybe
a couple, half a dozen at the most, annually.

I think there is some information you have on that.

Mr. ScoTT. Now, how does the bill define “serious case™ Is it all
felonies?

Mr. REED. Felony level offenses that would be punishable by over
a year in confinement under title 18.

Mr. ScoTT. So that would be——

Mr. REED. Felony level.

Mr. ScoTT [continuing]. Any felony?

Mr. REED. Yes, sir.

Mr. ScoTT. Okay.

Mr. SMITH. Couﬁl I add one point?

Mr. REED. General Smith might have some comment on that.

Mr. SMITH. It is awfully appealing to add up the cases that we
bring as evidence and suggest that those would be cases in the fu-
ture we would try. I think it is important to understand the deter-
rent effect of just having the legislation.

One of the crimes that we tend to have more of is theft and em-
bezzlement—three cases involving $30,000, $26,000, and $19,000
stolen by dependent spouses—yet, the military member knows
nothing about it.

My instinct is, with this legislation in place, there will be a de-
terrent effect toward that kind of activity, so I don’t think we can
just add up the cases and say that is what the standard will be in
the future.

Mr. Scott. Okay. Mr. Reed, all drug felony situations would be
covered by this?

Mr. REED. Well, all the offenses that would be felony-level of-
fenses that otherwise would fall under the structure of the SOFA
provision.

Mr. ScotT. Possession of cocaine, simple possession of cocaine? -

Mr. REED. I believe those offenses would be felony level offenses.

Mr. ScorT. And would you anticipate trying those as criminal of-
fenses in the United States?

Mr. REED. Many of those offenses I think the host nation would
prosecute.

Mr. BARNES. If I can add to that, typically, under our typical
SOFA, the primary right of jurisdiction to prosecuting that case
would rest with the host nation rather than United States, so I
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would anticipate that that would be the circumstance in most
cases.

Mr. Scort. And then can you say a word about the—this would
- cover people outside of the United States who are connected with
the military, wherever they may be, not just on the base, but in
the nearby neighborhood of the base, and halfway across the globe,
if they happen to be on vacation from the base. Can you say a word
about why we need the jurisdiction outside of the neighborhood of
the base?

Mr. REED. Sir, many of our people that we assign overseas live
in the local economy with the local host nation citizens, work on
the military installation supporting the military operation, and
then go home at night after work. They still— —

Mr. Scort. Within the host nation?

Mr. REED. Within the host nation and in the local community,
as well as on base. They still, as General Smith indicated, serve as
an image or an ambassador, representation of the United States.

This legislation is limited, as you well know, from the fact that
there has to be a nexus to the military, and it is that nexus of em-
ployed by or accompanying the Armed Forces overseas that is the
factor that we look to because of the sponsorship by which we bring
them overseas and place them in the international arena.

Because of that and the impact on the military from their serious
misconduct, as General Smith alluded to earlier, it is important for
us.

Mr. Scort. That would occur if you are in the host nation. If you
are in Bosnia and are taking a vacation in Tokyo and get into a
barroom brawl that reaches felony level in Tokyo, this bill would
allow you to get extradited from Tokyo back to the United States
and tried for that felony; is that right?

Mr. REED. Under that scenario I think the nation where the
crime was committed would be exercising jurisdiction, because the
individual would not be under that nation’s SOFA arrangement.

And, second of all, I think the other point to make here is that
this provides jurisdiction, it doesn’t mandate prosecution. It pro-
vides jurisdiction, and so you still look to the facts and cir-
cumstances surrounding the commission of any offense and the se-
riousness, and the U.S. Attorney will decide whether or not, under
all those circumstances, it is appropriate to bring an indictment
and to prosecute.

Mr. Scott. Thank you. I have other questions, Mr. Chairman.

Mr. CHABOT. We will go into maybe another 3-minute round, if
that is acceptable. .

Mr. Scort. Okay.

Mr. CHABOT. Okay. I am going to yield myself an additional 3
minutes, and then do the same for Mr. Scott, as well.

General Smith, you mentioned that the host country media often
is critical when the U.S. is powerless to prosecute one of its own
that commits a crime there. Does this also negatively affect the mo-
rale of Americans on the base?

Mr. SMITH. Yes, sir, it does. First off, it is our position that we
should maintain jurisdiction over Americans to the maximum ex-
tent possible, rather than turning them over to the host nation.
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But not having a vehicle causes us to encourage the Japanese gov-
ernment to prosecute.

The negative part for good order and discipline is where you
have, under the UCMJ, very clear punishments for serious crimes,
yet a sense on the part of some few civilians that, because we have
no legal authority over them, that they can do what they choose.

Mr. CHABOT. Thank you, General.

My next question is for either General Smith, Barnes, or Mr.
Reed. Will this legislation allow the U.S., as it is presently drawn
up, to exercise jurisdiction over juvenile family members? I assume
the answer is no.

Mr. REED. Well, the military would certainly not exercise juris-
diction over the juveniles.

Mr. CHABOT. Do you think it should?

Mr. REED. The military? No, sir. Were this— —

Mr. CHABOT. Dependent family member?

Mr. REED. This jurisdiction on family members, you have the
U.S. jurisdiction over juveniles, and that provision would apply, but
no different than it would be to any other United States citizen
that was a juvenile, as far as the status and what action by the
U.S. Attorney would be.

But if your question was would it vest jurisdiction in the mili-
tary, the answer is no, just like it wouldn’t for any of the other ci-
vilian employees.

Mr. CHABOT. Thank you.

Mr. Pauley, extraterritorial jurisdiction is exercised over U.S.
citizens overseas today for a few specified crimes, is it not?

Mr. PAULEY. Well, it is more than a few, but it isn’t the norm.

Mr. CHABOT. Would you describe how that jurisdiction is exer-
cised and the rights that Americans are afforded in those cir-
cumstances?

Mr. PAULEY. Within what is remaining of your 3 minutes, I am
not sure I can. In general, the constitutional rights to have counsel
appointed, to have your bail or release application considered, those
apply when one is presented under rule gve before a Federal mag-
istrate in the United States. So ordinarily I think what happens,
assuming a foreign country— —

Mr. ScorT. Wait a minute. Could you say that again?

Mr. CHABOT. Without objection, I am going to recognize myself
for an additional 2 minutes, and we will make Mr. Scott’s five.

Mr. PAULEY. When a person is arrested for a Federal offense,
whether the arrest occurs within the United States or by Federal
authorities, as it would under this bill, outside the United States,
the person first has to be taken without unnecessary delay before
a Federal magistrate, and it is at that point that the Federal mag-
istrate advises the individual initially of that person’s right to
counsel and ordinarily considers bail motions.

There is a difference as to what happens in the case of a person
arrested without a warrant and a person arrested with a warrant.
If it is without a warrant, then that first appearance also serves
the purpose of having a judicial determination of probable cause.

But, in terms of extraterritorial jurisdiction and what happens,
as I understand it, the basic requirement which stems from the
fourth amendment is that the person be taken without unnecessary
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delay before a Federal magistrate. What “without unnecessary
delay” is varies, the courts have said, with the circumstances.

For example, in the Yunis case, which involved an arrest on the
high seas under the hijacking statute, the individual was lured off-
shore and into international waters on a promise of a drug trans-
action and then arrested, and he was placed on a U.S. Navy war-
ship and transported by that means, which took several days—I
think to Hawaii.

The courts sustained that interval as “without unnecessary
delay” because, had they gone on-shore to some foreign country,
that would have precipitated the need for extradition proceedings,
which would likely have taken even longer.

So it is a flexible concept without unnecessary delay, but the
main point is that one get the individual under that standard be-
fore a Federal magistrate, and it is at that point that the other con-
stitutional rights, the fifth and sixth amendment and eighth
amendment rights to bail kick in.

Mr. CHABOT. Thank you.

My time has expired. The gentleman from Virginia is recognized
for 5 minutes.

Mr. ScOTT. Thank you, Mr. Chairman.

I was reading the actual words on what is covered and what isn’t
covered. It is conduct that would constitute an offense punishable
for imprisonment for more than a year if it had been conducted in
the United States. That may or may not cover juveniles, and I am
not sure what the intention of the legislation is if a juvenile is
treated as an adult and they might get more than a year.

So is it your intent to cover juveniles if they would be tried as
adults, or not to cover juveniles?

Mr. PAULEY. The legislation states if the conduct would have
been offense if committed within the special maritime and terri-
torial jurisdiction of the United States. The juvenile delinquency
statutes do provide for prosecution as an adult of certain older ju-
veniles for more-serious either drug or violent offenses. So I think
theoretically, if you had an older juvenile charged or believed to
have committed, say, a serious assault, that if a judge ultimately
concurred with the motion to transfer that individual for adult
prosecution, that the bill would allow it. Yes.

- Mr. ScoTT. So is it your intention to cover juveniles that could
be tried as adults if tKe conduct had occurred within the United
States proper? It is your intention to cover juveniles?

Mr. PAULEY, Yes.

Mr. Scortt. Okay.

Mr. PAULEY. But only under the limited circumstances, as I have
indicated, where, had the juvenile been in the United States, that
juvenile would have been also susceptible.

Mr. ScorT. Could have been.

Mr. PAULEY. That is correct.

Mr. ScorT. Well, the point is that you don’t know whether the
juvenile is covered by the criminal code or not. It is kind of discre-
tionary—he may be, may not. We might want to make it clear that
juveniles are covered or not covered so that we know what we are
talking about.
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Let me go through a little bit of the process so we can see the
difference between what would happen under this bill for a person
in a foreign land and what would happen in the United States.

For example, if a crime is committed, who arrests the person?
Who would effectuate the arrest?

Mr. PAULEY. I will take a crack at it and then turn it over to Mr.
Reed or someone else, if they wish.

I think it would vary. The bill gives authority, by its terms, to
DoD to effect arrests on probable cause. That might occur. -

On the other hand, if the offense were believed to have taken
place off base, say we are in a foreign country and we get into an
argument in a bar and one or the other of us commits a serious
assault on the other, most likely the law enforcement authorities
of the foreign country would make the initial arrest.

In either event, after the arrest, according to the SOFA or other
treaty that applied, there would be an opportunity afforded to that
country to assert jurisdiction.

Mr. ScoTT. Does that person who makes the arrest—I mean, are
we subject to the Miranda warnings?

Mr. PAULEY. Yes, if it is—if the arrest is by a DoD individual,

es.
y Mr. SCOTT. Okay. But if they are arrested by a foreign individual
that (?ioesn’t know anything about Miranda, you just—it doesn’t
count’

Mr. PAULEY. No. Just as with all extraterritorial jurisdiction
crimes that are on the books now, where the conduct, as it nor-
mally will be, is also a breach of that country’s laws, if you are ar-
rested for that murder or assault or what have you by the foreign
country and held, unless they have a comparable procedure to Mi-
randa, you——

Mr. ScorT. I am just trying to figure out, we are arresting him
and we are going to try him in the United States, so we just want
to see what the difference is. If you are arrested, you don’t get your
Miranda warning, apparently.

Mr. PAULEY. No.

Mr. ScorT. And that would mean—I am sorry?

Mr. PAULEY. You do if you are arrested by a Federal official.

Mr. ScoTT. And if you are not, you don’t? If you are arrested by
somebody from Bosnia, then you don’t.

Mr. PAULEY. That is correct. .

Mr. ScoTT. So you lose your Miranda—if this bill passes, you lose
your Miranda rights. You may lose your Miranda rights.

Mr. PAULEY. No. I don’t think that follows, Congressman, be-
cause that arrest would occur in any event. With or without this
bill, the foreign country would make the arrest. It is that this bill
affords the opportunity for either a DoD initial arrest or, at least,
ultimately the surrender of the individual to United States author-
ity for prosecution.

Mr. CHABOT. The gentleman’s time has expired.

Mr. Scort. May I have two additional minutes, Mr. Chairman?

Mr. CHABOT. Without objection.

I think it looks like General Barnes would like to——

Mr. BARNES. If I could just add quickly to that, I just want to
clarify that the situation right now is that U.S. citizens are subject
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to foreign arrest, and that arrest procedure is governed by foreign,
not U.S. law. This bill would not change that, whether it is enacted
or not.

By giving arrest authority to other U.S. officials designated by
the Secretary of Defense in here, it brings those protections that
we are used to into that procedure, which would not now apply to
foreign arrests.

Mr. Scort. You kind of went into the bail situation a little bit
and your right to counsel. When would you be entitled —you would
be entitled to bail, when, after you would been hauled back to the
United States and not before?

Mr. PAULEY. That is my understanding. Now, it would be in the
discretion of the commander.

Mr. ScoTT. See, one of the problems we have with these criminal
statutes is that you only have one system. You have the same sys-
tem for people that are actually innocent as the ones that are
guilty, and so we would kind of have to see how this works with
both. For the guilty it is no big deal, but if they are innocent and
they are over in, say, Italy somewhere, when do they get an oppor-
gunity?to be heard on their innocence? Is that back in the United

tates?

Mr. PAULEY. Just as with the individual I described who was
transported by Navy vessel for several days, it is when you reach
the United States.

Mr. ScoTT. Okay. So the innocent person from Italy will get bail
when they get back to New York? Then they can do bail, then they
can get bail, entitled to discuss bail, I guess?

Mr. PAULEY. Yes.

Mr. Scorr. Okay. How does this kind of work if you are trying
to mount a defense? What guarantee do you have to have access
to witnesses, to investigate the crime scene, and things of that na-
ture? We have a little disadvantage now that you are back in New
York. Are you guaranteed the right to call witnesses back to the
United States? )

Mr. REED. Yes, sir. As I stated in my opening statement, the in-
tent of this is for the Department of Defense to support the Depart-
ment of Justice in its prosecution, and all the procedures and all
the guarantees and a].lp the protections in United States law that
currently apply under our Federal court system would apply to
these cases. .

As a practical matter, from experience over the years, we do not
use confinement or jail, as you may be using the term “arrest,” on
a regular basis. It is rarely used at all.

Under this statute, we would, at that time, if we did have to ar-
rest someone, I believe the instruction by the regulation, is to turn
them over to U.S. authorities for their transport, and that would
kick in the Department of Justice procedures, protections that all
Americans enjoy.

So this legislation is to— —

Mr. ScoTT. Well, one protection that they enjoy now—I have one
additional question after this, with the indulgence of the Chair.

Mr. CHABOT. After this question?

Mr. ScoTt. After this one.

Mr. CHABOT. All right.
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Mr. ScorT. One protection you enjoy is as soon as you are ar-
rested you are taken pretty well forthwith to somebody who could,
having heard both sides, discuss bail. Here you don’t get to discuss
that in Rome where you start off. You have to discuss it back in
New York. I mean, you are essentially incarcerated for that period
of time before you can even discuss it.

Mr. PAULEY. I believe under this legislation that the intent is
that the Department would essentially be detaining the individual
ang turning him over to U.S. authorities for action in the States,
and——

Mr. ScoTT. Can you discuss bail back in Rome? Is that——

Mr. PAULEY. At the moment, no. And there are reasons. I mean,
that inherent in the notion of creating extraterritorial jurisdiction
is a balancing.

In theory, Congress could mandate the stationing of magistrates
at strategic locations around the world, with the approval or per-
mission of the host countries, who could conduct initial appear-
ances under rule five, but there is a considerable expense associ-
ated with that, obviously, and the volume of cases that is currently
in existence under all extraterritorial jurisdiction authority has not
been deemed to merit that kind of attempted judicial presence in
a foreign country.

Mr. Scott. Okay. Another——

Mr. CHABOT. The gentleman’s— —

Mr. ScorT. This is the last question.

Mr. CHABOT. For real?

Mr. ScOTT. For real.

Mr. CHABOT. Okay. [Laughter.]

Mr. ScOTT. For real.

Mr. CHABOT. All right.

Mr. ScOTT. Another right you have is when somebody wants to
take you away somewhere is that you get to discuss the appro-
priateness of the extradition. If you are in Idaho and they want to
try you in Virginia, you can argue back in Idaho that you should
not be extradited. Where do you get to or do you get to argue
against the extradition while you are back in Italy, or do you say
back in New York, “These are flimsy charges—they got the wrong
person, and I shouldn’t have been extradited to begin with”? Do
you get to discuss that at all anywhere in this process?

Mr. PAULEY. Well, to some extent I think you may be misappre-
hending the nature of what you get to argue in extradition. It is
merely identity of yourself. In other words, if the— —

Mr. ScotT. Okay.

Mr. PAULEY [continuing]. Extraditing persons call for Roger
Pauley to be sent for murder, say, from Idaho to New York, I don’t
get to argue at the extradition hearing whether I am guilty of mur-
der or whether probable cause exists, just am I the Roger Pauley
mentioned in the indictment. And it is not until I get back to New
York that I get to challenge.

Mr. ScOTT. So if they got the wrong person, when do you get to
discuss that?

Mr. PAULEY. If they got the wrong person—well, since there is
not an extradition——
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Mr. ScorT. And I have seen extraditions where, in fact, you do
discuss the propriety of the prosecution. It is rare, but there was
a case, a 20-year-old drug case in Virginia where they actually
didn’t extradite.

But if you are the wrong person, when do you get to discuss the
appropriateness of extradition, or do you get to discuss that at all?

Mr. PAULEY. This isn’t an extradition proceeding. What is con-
templated by the bill is not an extradition proceeding. If there were
to be an extradition proceeding——

Mr. ScorT. So what you are saying is, if you are picked up in
Italy, you can’t discuss whether you are, in fact, the right person
until you get back to New York?

Mr. PAULEY. That is correct.

Mr. CHABOT. The gentleman’s time has long ago expired, and I
will take the privilege of the Chair to recognize General Barnes,
who I think is jumping up to the microphone and would like to re-
spond, and we will give him that opportunity.

Mr. BARNES. Sorry if I gave that appearance, Mr. Chairman.

Mr. Scorr. Mr. Chairman, I appreciate your indulgence. That
was, in fact, my last question.

Mr. CHABOT. Quite all right. “For real,” by the way, is a legal
term that we use around here every once in a while. [Laughter.]

Mr. BARNES. Perhaps it might be useful in this discussion,
though, to bring us back to the context in which we are operating.
I mean, we have civilian employees, contractor personnel, in over
100 countries around the world. It is in our interest, certainly,
when we have an offense like that, to ensure that they are not sub-
jected to the potentially draconian jurisdiction of whatever state we

appen to be operating in, and particularly in operational context
but even in mature theaters.

In processing the matter as fairly and quickly as possible, the
Department of Defense is not the action agent here, it is the De-
partment of Justice. It is in our interest in the Department of De-
fense to expeditiously and fairly resolve such matters.

So the sort of inference of indefinite detention and those sorts of
matters, I think if you will examine the context—or mistaken iden-
tity, for that matter—if you will examine the context in which this
legislation would enact, I think you will see that those may not be
serious concerns.

Mr. CHABOT. Thank you, General.
~ Yes, Mr. Pauley?

Mr. PAULEY. It I could just add, because a thought occurred, bet-
ter late than never, perhaps—or you can be the judge of that—
there is authority to bring a habeas corpus action in the United
States for anyone who believes that he or she is detained in viola-
tion of the constitutional laws of the United States.

The way that that would operate in this context is that one
would bring an action under title 28, section 2241, and you would
bring it against the supervisor of the custodian. If you were being
held by an Army commander, it would be potentially the Secretary
of the Army. And the court with jurisdiction over the Secretary of
the Army, either the District of Columbia or the Eastern District
of Virginia, as the case may be—and there may be other districts—
would adjudicate the merits of that.
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So the notion that someone could be held indefinitely by the De-
partment of Defense under this legislation without the same legal
recourse to habeas corpus that exists for people in the United
States is not accurate.

Mg CHABOT. Thank you. My time has expired. All time has ex-
pired.

We would like to thank the panel for their testimony here this
afternoon. I would like to particularly thank General Smith, who
I understand came here all the way from Japan to be with us here
this afternoon. We appreciate that very much.

At this time, this subcommittee is adjourned.

{Whereupon, at 4 p.m., the subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF MARIE SAINZ-FUNARO, PRESIDENT, OVERSEAS FEDERATION
OF TEACHERS, AMERICAN FEDERATION OF TEACHERS, AFL-CIO

Mr. Chairman and members of the Subcommittee, the Overseas Federation of
Teachers (OFT), an affiliate of the American Federation of Teachers, AFL-CIO, rep-
resents teachers and other staff in a number of Department of Defense schools at
overseas locations. As president of the OFT, I would like to address some concerns
that our members have about H.R. 3380, the Military Extraterritorial Jurisdiction
Act of 1999. This bill and companion legislation passed by the Senate, S.768, would
establish federal criminal jurisdiction over civilian personnel, employed by or accom-
paﬁi.ng the US armed forces overseas.

e OFT believes loopholes should not exist that invite criminal behavior or that
allow serious criminals to escape punishment. We place the highest value on the
safety and well being of our members, their dependents, and the children they
serve. None should be exposed to the threat of sexual or I\E)hysical assault, or other
forms of criminal behavior, without the protection of law. None should be put at risk
because of inadequate legal protections. Moreover, as a matter of general principle,
actions that are. clearly and seriously criminal in nature should not escape punish-
ment.

However, the OFT cannot support H.R. 3380, as it is presently written. The possi-
bility of our members, their dependents, or those, they serve being the victims of
unpunished crime must be balanced by a need to protect the basic rights of overseas
employees and their dependents. H.R. 3380 gives rise to deep concerns about ade-
quate due process protections, about the consequences of extending federal criminal
law to behavior in other countries, and about the possible misuse of unbridled au-
thority aFainst our union’s members. Unquestionagly, the purposes of the bill are
reasonable and well intentioned, but there is significant neeé) for improvements with
respect to legal protections for civilian employees and their dependents.

e OFT believes H.R. 3390 is seriously remiss in not assuring basic due process
protections for those who are accused of crimes. Unfortunately, it is not difficult to
1magine a course of events in which an overseas teacher is accused, detained, and
then transported thousands of miles from his or her family and residence, on the
basis of perhaps unfounded allegations. It is not clear how such a person would be
arrested, under what circumstances they would be detained, or to what specific ju-
risdiction they would be transported. Is provision made for a bail hearing and for
reasonable determination of bail—or is indefinite detainment possible? Does the ac-
cused have the guarantee of free legal counsel? Does this include the travel and ac-
commodations that would be necessary for adequate legal representation? Would
this include an assurance of counsel that is competent in federal criminal code and
procedures? Is provision made for an independent hearing to determine if there is
probable cause ?or prosecution? What rights do the accused have with respect to dis-
covery, subpoenas, or presenting witnesses and other evidence? What assurance is
there of prompt and speedy determination of the outcomg? It is not clear that rea-
sonable concerns such as these are appropriately dealt witfin H.R. 3380.

A second area of concern is the apparently broad extension of federal criminal law
to the behavior of civilian employees of the military, and their dependents, in other
countries. Does this mean that an individual who is not on a mi.Etary base, and is
not violating a law of the host country, is nonetheless subject to prosecution for
what would be considered a crime in the US? At the very least, any extension of
the reach of federal law carries with it a host of federal obligations. Individuals sub-
ject to US federal law when overseas must enjoy no less in the way of protections
than individuals subject to the law within the US. There must be no double stand-
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ard in this respect. They should have the same balance of rights and protections
as their domestic counterparts. This includes not only basic constitutional protec-
tions, but other substantive and procedural irotections that have been firmly estab-
lished over time. At bottom, there must be the presumption of innocence until prov-
en guilty that underlies US criminal law and })rocedures.

A third area of concern is the possibility of harassment of overseas employees in
the exercise of their union rights. The OFT believes H.R. 3380, as it is presently
written, will increase the possibility of employee harassment. There will be greater
possibility of overseas teachers being threatened with, or subject to, criminal pros-
ecution for exercising basic employee rights. Accordingly, we believe there should be
additional employee protections built into the legislation. For example, there should
be a threshold that must be crossed before the provisions of H.R. 3380 are invoked.
We would suggest that before the host nation rule is set aside, there should be a
finding by the US Department of State that the host country’s laws and enforcement
are not working. Is it the case that the agreement with the host country is so flawed
that it lfermjts loopholes in criminal prosecution? Secondly, if there is abuse of proc-
ess and malicious prosecution, the accused individual should have access to the
same civil protections as are enjoyed domestically. This should include the right to
bring an action and pursue civil damages.

The OFT believes the issues addressed by H.R. 3380 are serious and important
matters. However, they are rare, and iii all but a few cases the current system has
worked very well. The host nation rule has offered our members, their dependents,
and the children they serve good protection. In addition, it has allowed a flexibility
in which many issues can be resolved informally. Accordingly, we urge the sub-
committee to balance the extension of authority envisioned in H.R. 3380 with rea-
sonable employee protections, including those outlined above.

Mr. Chairman and members of the subcommittee, thank you for the opportunity
to submit a statement on H.R. 3380. The OFT and its parent organization, the
American Federation of Teachers, will be happy to provide additional information,
including legal citations, to clarify the concerns we have raised.
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