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THE PRESIDENT OF THE UNITED STATES,

COMMUNICATING,

In oomplmmtla a resolution of the Scnate, @ plun for the ealtwgemml and
modification of the judicial system of the United States.
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To tke Senate of the United States:
hg’n answer to the resolution of ?lm g‘e;:;tc ::;thc 7th of December
requesting me to present to the to the referred to in-
annual message to Congress, and recommen thaeinﬁ:rtbe
t and modification of the present judicial system of the

United Statcs, I transmit a report from the A.ttomey General to whom

‘the resolution was referred.
FRANKLIN PIERCE.
Wasuwvarox, Marek 1, 1854
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consideration of the subject matter.
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ity; to all cnses affecting niabassadors and other public ministers, and
consuls; to all cases of ndmiralty and maritime jurisdiction; to contro~
versies to which the United States shall be a party; to controversies
between two or more States, between a State and citizens of another
State, between citizens of different States, between citizens of the
same State chiming lunds under grants of different States, and be-
tween a State or the citizens thereof, and foreign States, citizens or
subjects.

“In all cases affecting ambassadors, other public ministers and con-
suls, and those in which a Stte shall be a party, the Supreme Court .
shall have originnl jurisdiction.  Iv all other coses before mentioned,

- the Supreme Court shall have appellute jurisdiction, both s to law and

fact, with such exceptions, and under such regulations as the Congress
shall make,

“ The trial of all crimes, except in cases of impeuchment, shall be
by jury; nml such trinl shall be held in the State where sich crime
shnll have been committed ; but when not committed within any State,
the trial shall be at such place or places as the Congress may, by law,
have dirccted.”

2. Amecndment to the Constitation,

#Art. V. No person shall be bield to auswer for a eapital or ather-
wise infumous crine, unless on a prescntment or indictment of a grand
jury, except in cases arising in the land or wnaval forces, or in the
militia, when in actual service, in time of war or public danger; nor
shall any person be subject for the same offence to be twice put in
jeopardy of life or limb: nor shall he be compelled, in nn{ criminal
case, to be witness aguinst himusclf, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use without just compensation. '

«ARrv. V1. In all eriminal prosccutions the accused shall enjoy the
right to u speedy and public: trinl, by an impartial jury of the State
and district wherein the critme shall have been committed, which dis-

. trict shall have been previously ascertuined hylaw,andto  be informed

of the nature nnd cause of the accusation; to be vonfronted with the
witnesses ngainst him; and to have the assistance of counsel for his
defence. .

s Art. VIL In suits at commeon law, where the value in controversy
shall excecd twenty dollars, the right of trial by jury shall be pre-
served; and no fact tried by n jury shall be otherwise re-examined in
any court of the United States than necording to the rules of the com-
mon law. .

“ Ant. X1. The judicial power of the United States shall not be con-
sidered to extend to any suit in law or equity commenced or prosecuted

inst one of the United States by citizens of another State, or by
citizens or subjects of any foreign State. -

Buch is the outline of the judicial system of the United States as
defined by the Constitution, But these provisions do not designate the
number of the judges of the Supreme Court, nor prescribe the organi-
ziition of the inferior courts, nor the forms and limits, either of place
or function, within which their various ra:are.to be exercised;. nor:
the dppointment nnd anthority of the ministerial officers of the law; nor
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many other things essential to the practical completeness of the system,
the means of doing all which are to be sought in other provisions of the
Constitution as follows:

“«Anr. I, Sec. 8 The Congress shall have power *»  *

«To constitute tribunals interior 1o the Supreme Court;

«To make wll laws which shall be necessary and proper for carry-
ing into execution the foregoing powers, and all other powers vested
by this Constitation in the government of the United States or in any
department or officer thereof.

« Arr. II, Sec. 1. The exccutive pawer shall be vested in a President
of the United States of America. . . . . . .

“Arr. I, Scc. 2. * * * He shall nomninate and, by and with the
advice and consent of the Senute, shall appoint ambassadors, other

ublic ministers and consuls, judges of the Supreme Court, and all other
officers of the United States, whose appointments are not herein other-
wise provided for, and which shall be established by law ; but the Con-
gress may by law vest the appointment of such inferior officers, as they
think proper, in the President alone, or in the courts of law, or in the
heads of departments.” :

In executing the powers which the Constitution has thus conferred
on Congress, 0 provide by legislation for the details of the organiza-
tion of the courts of’ the United States, that body has enacted numerous
laws, which, while modifying the judicial svstem in important particu-
lars at different periods, have invariably, from the beginning to the
present time, assumed the following great elements of the system,
namely : :

1. A Supreme Court, consisting of a chicf justice and ussociate
Justices, sitting periodically at the scat of government, with unity of
constitutional power and jurisdietion, and exercised in definite forms
prescribed by law throughout the United States.

2. The subdivision of the United States into Jjudicial districts, each
district consisting of a State or a defined part of a State, with n single
district judge for each district, such judge being invested with admi-
ralty and maritime jurisdiction ; jurisdiction in certain seizures.on land
and suits for penalties and forfeitures ; jurisdiction in certain suits by
aliens, by the United States, and by and against ‘consuls ; jurisdiction
to grant injunctions in cquity, writs of Aabeas corpus, and to perform
some other acts of miscellancous judicial power; and jurisdiction of
all crimes and offences, not capital, which are cognizable under the
authority of the United States. Some of these powers are exclusive,
some not. ,

. 3. The distribution of the judicial districts into n less number of
Judicial circuits, with circuit courts sitting periodicaily in each district,
and consisting of a plurality of judges, the district judge of the dis-
trict being one, which circuit courts have original jurisdiction, in some
cases exclusive, in others concurrent only, of all suits of a civil pature
at common law or in equity, where the matter in dispute exceeds u cer-
tain defined sum, and an alien is a party, or the suit is between a
citizen of the State where the suit is brought and a citizen of another
State; original jurisdiction in cases of equity of a certain amount
-where the United States are petitioners, and of all suits at common law
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where the United States, or any officer thereof; shall sue under the
authority of any nct of Cougress; original jurisdiction of crimes and
offences nyminst the United States ; original jurisdiction in certain suits
removed from the courts of a State, and in sundry miscellaneous mat- -
ters of special provision under the patent, {)mst office, and other laws;
and l;.[l)pellaw urisdiction in'certain cases by writ of error to, or direct
ap from, the district courts, )

The general system, thus cursorily sketched, has now stood the test
of the controversies and criticism of two generations; its practical
working hins become familiar to the whole community ; the adjudica-
tions of n long succession of eminent judges have regulated its forms
and imparted precision to its action; and no other theory of judicial
system presents itself; which promiser any advantages commensurate
with the experimental uncertainties which a radical ‘change of organi-
zation would intraduce into the ndministration of justice throughout the
Union. The district courts, with jurisdiction limited by the boundaries
of the respective States; the circuit courts, with concurrent jurisdie-
tion, or with original, superior, and appellate jurisdiction; and the
Supreme Court, with its constitutioniil power, scem together to consti-
tute a judicial system of inherent adaptation to the federative politicnt
system of the United Stutes. :

Accordingly, while Congress hus in its wisdom scen fit, us occasion
seemed to require, to make changés in secondary matters, suchasthe num-
berof the ngges of the Supreme Couit, or the number and limits of the sev-
eral circuits, or the personality of the circuit courts, or the quality or de-
grees of the relative or absolute jurisdiction of the district and circuit
courts,~—it fias left the great monumental purts of the system as they
were constructed by the samne wisc men who framed the Constitution.

Modifications of the judicial system, within the limits indicated,
especially when the number of States is more than twice what it
-was at the time of the adoption of the Constitution and the orgunization of
the government under it, and when the interests of our society have
outstripped, in the rutin of their exigencies, even the vastly augmented
territorial extent of the country,—ure imperatively demanded, not
merely to give to the system completencss according to the present
" number of States, but to enuble: i, though but partially, yet at all, to
discharge its u;;proprinte functions.

At the very foundation of the government, with but thirteen States
in the Union, and comparatively small subject territory, the Supreme
Court was mnde to consist of a chief justice and five nssociate justices.
‘The number hns been nt successive perieds increased the addition
of three other justices. If the duties of these judges did not go beyond
their function as members of the Supreme Court, the present number
wbuld andoubtely suffice, nay, is more than the public interest requires,
becausc, in proportion to the increase of the number of judges con-
. stituting a court, is its tendency to lose its proper judicinl, and to.ac-
quiﬁ'e_iml:nd a d:ls_léﬁbenlnivo. chunrncter. N R
- But the great difficulty in this respect is in the present organization
of the circuit and the diirtrict coump?: thoir relulli’on .to the Supreme
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- By the law as it now stands, the districts, with exceptions hereafter
indicated, are distributed into nine circuits, and the circuit court sits,
according to the theory of the law, in each district, periodically, and is
composed of the district judge of that district and of onc of the judges
of the Supreme Court. '

I say, according 1o the theory of the Inw; for, in the existing magni-
tude of the cuuntry, it becomes physically impossible for the judges oi
the Supreme Court, compatibly with their proper constitutional duties, to
transact the circuit busiuess of all the districts of the United States.
Thus it happeuns that the entire States of California, Florida, Iowa,
Texas, and Wisconsin, and districts of some other sub-divided States,
remain wholly outside of the system, the entire circuit duty there being
performed by a district judge. It necds no nrgumnent to show that this
anomalous condition of things is in plain violation of the true spirit of the
Constitution, which pre-supposes absolute equality of political right, of
government and of its advantages, among ull the sovercign members of
the Union. i

Besides which, in some of the districts, which are, by law, within the -
system, the amount of circuit business exceeds the powers of a single
judge of the Supreme Court, and thus the contemplated and theoretical
benefits of the system are but imperfectly enjoved even there.

It seems to be self-evident that there ought to be such a reformation
of the circuits as to have them embrace all the States.

To accomplish this indispensable object, the exigency for which dis-
turbs the interests of -society more seriously, perhaps, than any ather
federal question of mere government organization, severnl plans have
been considered.

One is, to provide an additional number of judges of the Supreme
Court; a part of them to transact the business in bank, at the seat of
government, and a part to be detailed for circuit duty. . But as all the
Justices, so appointed, would possess an cquality of right as such, and
as the power of the Supreme Court is « constitutional power, it is not
easy to see how a distinctive clossification could be esmﬁ’?shed by law,
30 a8 to exclude any of them from the regular business of the Supreme
Court.  And, if sucha classification could be permnnently enacted, or
any means of compulsory self-classification provided, the result would
be n fluctuating tribunal, und all the evils of unsettled decision. Besides
which, if such a plan were adopted and found impracticable, it would
be impossible to recede from it without leaving nn excessive number of
,{)udfes_of the Su%reme Court ; because those judges are not removeable

y legisintion. But the constitutional objection to thia plan seems in~
superable. Congress may, undoubtedly, enact a quorum of -the court,
of any number, however small ; bt i connot exclude n member of it

m purticipation in its action under the Constitution.

. Another plan is to relieve the judgesjof the Supreme Court of their
circuit duty ; to reduce the number of the judges of that court ns vacan-
cies occur; to re-arrange all the districts of the United States in proper
crcuits§ and to :Epoint a circuit judge for each cirenit. .

This plan has the advantages of simplicity and of involving little or _
0o change in the forms of legnl business, and the times and places in -,
whirh it is to be conducted. o o S




8 S.: Doe. 41.

This plan is, undoubtedly, also more conformable than. the present
arrnngement to the spirit and theory of the- Constitution ; because the
Supreme Court is created by the Constitution, while the circuit courts
are of those *infcrior courts™ which Congress has the power to ordain
and establish ; for which reason it has been much questioned whether
the two things be not constitutionally incompatible ; and the judges of
the Supreme Court are only appointed and commissioned as such.
On the other hund, it is gxrcnbl_y urged that contemporaneous exposi-
tion of the Constitution, the practice under it, and long acquiescence in
that practice, have served to sanction the existing law in this respect ;
that nisi prius duty is valuable as mental discipline to a judge ; and that
it'is exceedingly inconvenient, in a political sense, to separate the judges
from immediate intercourse with the people of the respective States.
~‘Another plan has, therefore, been proposed, which is to re-arrange
the circuits so as to comprehend all the districts in all the States; to
enlarge the jurisdiction of the district courts relatively to the circuit
courts, and that of the circuit courts relatively to the Supreme Court; to
have a circuit court holden at one place only, in each circuit, for all the
districts composing it; and to constitute that circuit court of one judge
of the SuI)reme Court and all the district judges within it.
This plan supposes, moreover, that all the original civil jurisdiction
of the circuit courts, whether concurrent or exclusive, be taken away
from them, and vested in the respective district courts ; and thus all the
criminal business be.confined to the district courts, because of the pro-
visions of the Constitution, which require the trial of crimes to be in the
State and district where the critne shall have been committed. :
To this idea it is objected that it will greatly increase the expenses
of litigation in all the States, except those few in which the court is
holden ; that it will, ns to many of the cirenits, give riseo insoluble
controversy concerning which State shall be the scat of the circuit court;
that the judges of the district courts have not been appointed as for the
‘unaided exercise of all the present original jurisdiction of the circuit
courts ; that the proper performance by them of the proposed new duties
'will,'-eslpccinlly n_the maritime States, interfere with their appropriate
admirality and other district duties; and that, in other respects, the
plan will disturb the interests, and affect, inconveniently, the sensibilities .

“of-the different States. :
. A fourth plan is, after re-arranging thie circuits, to leave the circuit
tourts to be holden as at present in each district with o justice of the
Supreme Court as a member by law of the circuit court, dcvolvir.g the
whole of the original business of that court, tvhether civil or criminal,
upon- the district judge ns in the third plan, and all the appellate
business in equity and fact, nnd requiring only writs of error, exceptions
' peals in matter of law to be heard in prosence of the justice .of
"the’Bupreme Court. : ’ ST
_*This plan.is subject, in a stilt grenter degree, to one class of the ob-
mnu to- the ‘preceding one, namely, that of augmenting unduly the
. and responsibility of the district judges, who were not appointed
‘in ‘view of such large and exclusive functions, v - c cor XY

-+ Besidles-which; each of these two last named plans; while.enlarging
‘the geographical range of the circuit duty of the judges of the Sopreme

. i 1
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Court, would not in. reality give them correspondent relief in other
respects, which the public interest requires, in order that they may
have time for the discharge of the higher inevitable duties of the Su-
preme Court, ‘ : :

This consideration acquires additionul weight from the fact that the
new territories, which the United States have acquired by treaty with
foreign powers, devolve, of late years, a vast amount of special duty
on the Supreme Court, in the adjudication of land claims from the
fv'om}er provinces of Louisiana and Florida, and especially from Cali-

ornin. .

In regard to California, and the threc other States at least, which
are soon to exist on the Pacific side of the Union, it is difficult to see
howany plan is to be carried into effect, requiring judges of the Supreme
Court to hold circuit courts there; and very grave objections arise to the
maintenance of a peculiar and anomalous organization of the courts in
the Pacific States, and the continued exclusion of them from the general
Jjudicial system of the Union. ‘ :

In this relation, there is another important class of considerations.

When Congress came to perform, as regards the judicial system,
the legislative duty devolved upon it by the Constitution, it established
proper subdivisions of the system, and organized them fitly upon the
subsisting facts, but did not so arrange the details as to be fully cupable
of adaptation to successive changes in the amount of judicial business
and in the namber of the States. .

At first, two judges of the Supreme Court were to attend each cir-
cuit coirt.  But this arrangement was very soon found to be imprac-
ticable, and -only one justice of the Supreme Court was required to
attend. This also proving inconvenient, circuit judges were appointed ;
but that plan failed, by reason, in part, of the new judges being ap~
pointed in the last moments of an expiring administration ; and the pre-
existing arrangement was restored. But in doing this, Congress felt
itself compelled to provide that either of the judges, namely, the. jus-
tice of the Supreme Court alone, or the district judge alone, might hold
the circuit court ; but, if held by the district judge alone, he could not
decide a case of writ of error or appeal from the district court; and all
such cases have had to go over until another term and the attendance
of a justice of the Supreme Court. Here, therefore, the system began
1o loge its unity and symmetry of proportions, even before the occur-
rence of any considerable augmentatjon of the number of States. But,
when these began to increase, the system broke down altogether ; and
it became necessary to erect district after district, excluded aletggmher
from the circuit orgonization. Thus we have the complicat
first - of meny circuit courts which are so in name only and not.in

truth, consisting of the district judge sitting alone in the absence of a.

justice of the SBupreme Court; and of many districts in which there,is

no circuit court pmge\‘. This anomaly must grow more grievous every

day.in presence

the great expansion recently impressed .on:the
Union, . - . - : . g

" On the other hand, if cireuit judges. be appointed, then. the adapta-
tion of the system to new. States becomes an -and an ordinary fact,
As each new State.comes in, it has only to:be adjoined to a circuit; or -

evil, -
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where a group of new States shall have been formed it may be readily:
constituted into a new circuit. Thus the judicial system would -ex-
pand itself naturally with the increase-of the number of the States,.
without leaving any of the present gaps or breaks in the system, or
Bro.ducing the slightest disturgnncc of interests in any other part of the

nion. :

The present clemeats of organization, maintained in their present
proportions, arc incapable of adaptation to the old States, in which the
augmentation of bhusiness, acting both on the Supreme Court und on
the circuit courts, renders it materially impossible that the present duty
of both should be performed by the present justices of the Supreme
Court. Thus comes necessary violation in fact of the legal theory as ,
to the relative jurisdiction of both circuit and district courts, the aggre- '
gate winount of that violation inereasing daily with the population and
wealth of the old States. ) .

- The same elements are also incapable of adaptation to the new
States even as they now arc, and that meapacity of adaptation becomes
more flagrant every day as these States grow in population and wenlth,
and it is aggravated with each accession to the Union of an additional
new State.

The consequence is, the gradual but sure development of two dis- ,
tinct judicial systems in the country, with a broad line of demarcation | .
between them: one, in which a justice of the Supreme Court intervenes,
either actually or nominally, in the business of the circuits, and the cir-
cuit courts dispose of more or less of the appeals from the district
courts ; and another, in which no justice of the Supreme Court appears
on the circuit, either by the letter of law or in {act, and appeals go
directly from the distrjcs courts to the Supreme Court, swelling of course
the amount of business in the latter. These consequences are mis-
chievous in practice, besides marring the hypothetical excellence of the
system in its political reiation to the States. :

To avoid these evils, and to provide for the equal administration of
Justice in nll parts of the Union, and to have the circuit business every-
where, both in fact and in law, in the present or in any other form of
organization, performed by justices of the Supreme Court unaided and
alone, and to expand the system from time to time as the Union ex-
pands by the aggregation of new States, to effect all these combined
results, continual additions muat be made to the number of the justices
of the SBupreme Court, which thus becomes transformed irresistibly from
a court into a senate. :

-4 these premises, the considerations of public welfare, and of re-
gard for the equal rights of the States, involved in the question of so
modifying the details of the judicial system of the United States as to
give it universality of np¥licntion, and uniformity and efficaciousness
in-all of the Union, far outweigh any possible objections to such
modification, : .

~Undoubtedly it is desirable, so far as it is materially possible, to
have the justices of the Supreme Court continue to be radicated, by
local:residence and by official relation, in the respective States..” The
general sense of this it is which. has obstructed the introduction of . pro-

. per improvements in ‘the judicidl system;*! Tt:seems!to mertiat tha~ .
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time has arrived to meet the question frankly, rather than to continue
an organization of the circuits which goes on by temporary expedients,
imperfectly applied to the newly arising wants of the public service;
an organization in which the circuit courts dre, by theory but not by
" law, required to be held by some person other than the district ajudgc,
or in which though the presence of some judge other than the district
judge is comempTated by law, it is of course imperfectly had, in conse-
quence of the increased amount of that portion of public business which
must by congtitutional necessity be discharged by the Supreme Cowt.

A change is felt on all hands to be desirable, if not nccessury.  And
there is a torm of experimental change which can casily be made, and
casily returned from if it fail to receive the public confidence on trial;
which, in my judgment, unitcs most of the advantages, and aveids the
disadvantages of cither of the other plans ; which does not involve any
complex legislation; and which is respectfully proposed as a solution of
the problem. . '

It is to have, at present, nine, and prospectively, ten circuits ; to re-
arrange the existing nine circuits, so as to comprehend within them all
the judicial districts except those of California ; to appoint nine assist-
ant circuit judges, one for each circuit; to preserve unimpaired the
Jjurisdiction of the circuit courts, in all the districts, as well those now
within the circuits as those without; to withdraw the circuit powers
from the district judges, and revest them in'the proper circuit court ex-
clusively ; to have the ordinnry circuit court holden as it is in each ju-
dicial district, and composed of the justice of the Supreme Court residing

in the circuit, as now, but to associate with him an assistant circuit -

Jjudge, so that the court shall be holden by ajustice of the Supreme
Court and the assistant circuit judge, or either of them, instead of the
district judge, the latter being left to his proper district duties, and
there being a real and effective circuit court even in case of the neces-
sa.% occasional absence of the justice of the Supreme Conrt.
his plan furnishes the additional personal force requisite for the
rompt dispatch of the enlarged judicial business of the country. It
oes not, s¢ far as the suitors, and the public at large, are concerned,
derange any of the relations of judicial business. It calls for no present
enlargement of the number of judges ol the Supreme Court. It secures
unity of gystein by giving  proper circuit court to all the districts, It
retains untouched the pluce of business of the circuit courts and of the,
district courts, each to be helden, as now, within their appropriate
States. It inakes competent provision to have the circuit business per-
formed in fact, as well as in theory, by a circuit judge, and thus effec-
tunlly cures the great defect of the existing organization. It continues
the justices of the Supreme Court in the practice of immediate contact
with the people of the States, but relieves them by law from the dis-
agreeable necessity of sceing themsclves constrained, from time to
time, either to leave much of the circuit business unperformed or per-
formed only by the district judge, or clse to fail in the complete dis-
charge of the proper duties of the Supreme Court.
This plan leaves California only with a mere district organization,
"and assumes that at a day not distant a tenth circuit shall be constituted
of Pacific States. : :
2
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The innovation proposed is the least possible; beyond the restoration
as far as may be of the normal functions of the respective courts, which
is reparation rather than ch:m;ie, it consists of nothing but the provision
of more persons to do the work necessary to be done, by the appoint-
ment of assistant circuit judges to divide the circuit business with the
Jjudges of the Supreme Court.

ermit me, in conclusion, in order to corroborate the opinion that
some change should be attempted, to call to mind the trite, but not less
cogent, consideration, that the gencral interests of society at large, in
time of peace, are but indirectly or lightly affected by the political
action of government; while its judicial action is vital, actually or con-
tingently, to the interests of all men.  Their property, their honor, their
lives, are constantly dependent on the wisdom and the virtue of the
courts of justice. To guard and preserve these our dearest rights, we
need, not only a magistracy of competent character, but also one of
competent organization.  And certain it is, that the existing judicial or-
ganization is altogether insufficient for the obvious "necessities of the
people even of the present United States.

I have abstained from remark as to the courts of the Territories and
of the District of Columbia, which are established under other clauses
of the Constitution than those herein considered, and which are not pre-
sumed to be within the purview of the resolutions of the two houses.
It may, however, be not improper to say here, that the legal condition
of the District of Columbia, still regulated by the laws of Maryland
as they stoad half' a century ago, without material legislative improve-
ment during that period of time, and with recognized defects in its
Judicial organization, calls loudly for some action on the part of Congress.

1 have the honer to be, very respectfully, your obedient servant,

. C. CUSHING.

To the PrestpxNT.



