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ADMINISTRATIVE PROCEDURE ACT 

WEDNESDAY, MAY 12, 1965 

U.S. SENATE, 
SUBCOMMITrEE ON ADMINISTRATIVE 

PRACTICE AND PROCEDURE OF THE 
COMMITrEE ON THE JUDICIARY, 

Washington, D.O. 
The subcommittee met, pursuant to notice, at 10: 10 a.m., in room 

1318, New Senate Office Building, Senator Edward V. Long (chair
man of the subcommittee) presiding. 

Present: Senators Long and J avits. 
Also present: Bernard Fensterwald, Jr., chief counsel; Cornelius 

B. Kennedy, minority counsel; Kathryn M. Coulter, special assist
ant; Charles H. Helein, assistant counsel; and Gordon H. Homme 
assistant counsel. 

Senator LoNG. The committee will be in order. 

Today, we are to start our hearings on four bills, S. 1160, S. 1336, 


S. 1758, and S. 1879. 
I have an opening statement which I generally read into the record 

at this time, but in order to expedite the hearing, without objection I 
am going to have the statement inserted in the record at this time. 

(The statement of Senator Long is as follows:) 

OPENING STATEMjl:NT BY SENATOR EDW.A..RD V. LONG, WEDNESDAY, MAY 12, 1965, 
HEARINGS ON S. 1160, S. 1336, S ..1758, AND S. 1879 

Today we begin hearings on S. 1336, a bill to amend the Administrative Pro
cedure Act of 1946. This bill seeks to update and improve the procedural 
rules that govern most proceedings before the Federal administrative agencies. 

S. 1336 also incorporates two proposals that were separately introduced. 
S. 1160 is set forth in section 3 of S. 1336. It is more commonly referred to as 
the freedom of information bill. Its purpose Is to give meaning to the right 
of a citizen to be informed of its Government's activities. 

S. 1758 can be found in section 6 (b) and (c) of S. 1336. This bill is better 
known as the attorneys' practice bill. Under its provisions, qualified members 
of the bar would be able to practice before the administrative agencies without 
having to meet superfluous admission requirements of individual agencies. 

In the 88th Congress,similar bills were pending. The freedom of inform·ation 
bill passed the Senate Iby ·a unanimous vote, as did the attorneys' pralC'tice ,bilL 
Unfortunately, bdth bills were tied up in the House 'at adjournment. 

The predecessor of S. 1336 was S. 1663 of the 88th Congress. The latter was 
thesubjec-t of extensive studies 'and hearings in the summer of 1964. The stud
ies were carried on by an expert panel of administrative law professors, the 
American Bar Association, the -agencies of the Federal GovernmenJt, interested 
attorneys, al)dothers. . 

The hearings that were held in July of 1964 provided further opportunity for 
discussion and consideration of <the most complex 'subject. Finally, after much 
review mid rev,ision, S. 1336 was drafted. 
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The uuthOl'S of S. 1333. believ::, it to be the answer, though not the complete 
answer, to a speedier, fairer and less expensive 'administrative process. Tht' 
people I;'10st inn)lved ill this fw;-a have been searchIng fer this answer for some 
10 years. It has not been easy to find. 

Accomplh;hing It fairel',faster, and less costly administratiye process is of no 
small impnrtiwce. It has been said before, and undoubtedly will be said agaill. 
that the adminis,trative process is of vast consequence to every American citizen. 
Stating this fact so often runs the 1'i8ko£ its losing its impact. However, fail
ure to repeat this fact, runs a greater risk of its ,being lost sight of and forgotten. 

S. 1330 'wolllc1 apply to the departments and agencies which regulate, Suner
vise, control, and police vast segments of our national ecO'nomy, national secUl:it:v. 
and onr persO'n.al liherties and rights. As our country has grovi'll, sO' has tlie 
udministr!ation of its affairs. As the complexity and coverage of this adminis
tration has growll, sO' has its CO'sts both in terms of time and money. 

S. 1336 WOllld reduce these evils of the administl'ative process. It will not get 
rid of them. It is a step in the right direction and a very necessary and urgent 
step. 

T,venty years have elapsed since any successful attempt was made to' update 
and streamline administrative procedures. Further delay will only add to an 
existing conundrum that now threatens to' bog down a major portion of govern
mental 'uctivity. If this occurs, the only result will be bureaucratic rule and 
ultima:te ad'ministrative chaos. 

S. 1336 has too many important provisions to detail in this O'pening statement. 
HO'wever, some Oif the highlights should be mentioned 'briefly. 

There is a new definition of rule which is shorter and more accurate. Gen
erally, ratemaking has been pI'aced under the adjudicatory process. 

SectiO'n 3 incorporates the freedom of information ,bill. 
Se<ltion 5, dealing with agency adjudication has ,been revised; its scope broad. 

ened. Procedures are provided that guarantee the fullest due process apprO'
priate, and at the same time allow expedited procedures fO'r a speedy decision 
when the requirements of due process are minimal and an expedited decision 
will be more beneficial to the parties. 
• Section 8 has bestO'wed new status upon the hearing examiner and given his 

decisiO'ns more weight. It will nO' longer be necessary for agency heads to dupli
cate the actual hearing process and taking of evidence. This will only be done 
before the examiner. 

In addition, the new weight accorded the examiner's decision should behoove 
the examiner:to write more precise and accurate decisiO'nfil. 

. I would like to' say a few wO'rds about'S. 1160, the freedom O'f information bill. 
; In my view, :the prO'visiO'ns of this bill are essential to the American citizen's 
exercise of some O'f his basic rights. The citizen must be informed, in O'rder to 
exercise his basic political right-the right to' vO'te. He must be infO'rmed in 
order to' meaningfully enjoy his basic rights of freedoD;! of speech and freedom 
of the press. 

In the past, Congress has heard great lamentatiO'n abO'ut the difficulties this 
'bill presents to the agencies. Congress has heard at the same time, the agenCies' 
praise. for the object and purpose of this hill. Of course, when it comes down 
to' cases, most agencies are adamantly O'Pposed to any enactment by Congress 
that will in any way limit their discretiO'n to' withhold any information they 
wish to withhO'ld. . 

The agencies have been singularly remiss and derelict in offering any construc
tive suggestions as to hO'W CO'ngress can strike the balance O'f the right-to-know 
and the necessity to withhold certain information. The lack of such suggestions 
O'nly emphasizes the fact that only absolute discretion is acceptable to' the 
agencies. 

Congress realizes that sO'me discretion is necessary in order for theprO'per 
functioning O'f our Government. But the power to exercise discretion carries 
with it the heavy responsibility of answering for each exercise truthfully and 
promptly. Yet, if ,there is any more invisible or hard-to-find individual than 
the Abominable Snowman, it is the bureaucrat hiding from those whO' seek to 
:fix resPO'nsibility for a discretiO'nary act. 

To take the positiO'n that Congress should abandon to' the discretion af some 
nameless, faceless, impersonal, and uncaring bureaucrat, the right of the ,people 
to 'know, is to' propose that Congress irrespoDsibily abandO'n its role O'f guardian 
of the people for the sake of bureaucratic peace of mind. Congress cannO't and 
will not accept such a proposal. 

http:persO'n.al
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Senator LONG. At this point I am pleased to insert into the record 
the statement of my distinguished colleague Senator Ervin, concern
ing these measures to amend the Administrative Procedure Act. 
Senator Ervin has long been interested in this legislation and has 
himself introduced bills designed to improve the Administrative Pro
cedure Act. 

(The statement follows:) 

STATEMENT OF SENATOR SAM J. ERYIN, J&. 

Mr. Chairman, I welcome the opportunity to comment on the measures to revise 
and amend the Administrative Procedure Aet:. I have cosponsored two of them: 
S. 1160, to clarify and protect the right of the public to information, and S. 1758, 
to provide for the right of persons to he represe]]lted hy attorneys before Govern
ment agencies. These measures 'are meaningful and 'significant. Based on sec
tions of the omnibus bills, they were passed by the Senate last year. I hope that 
they receive as prompt consideration this year. 

I introduced a third measure before the su.bcommittee, S. 1879, to recodify the 
Administrative Procedure Act. This Ibill is simHar in principle ;to S. 1336, but 
embodies a slightly different approach in certain areas. I introduced it so that 
tbe subcommittee might have both measures ;before it as it studied the problems 
involved. 

The revision of the Admini'strative Procedure Act is a monumental task, and 
one to which this subcommittee as it pursues its ,studies and hearings under its 
able chairman is contributing in a diligent and scholarly manner. 

The issues anq problems involved in thi.'s task of revision are countless. While 
I am not now wedded to particular language, I do support the efforts to amend 
the act to take into account experience under it since 1946, the increase in the 
number of agencies, and the broadening 00: the scope of Government activities. 

I shall study carefully the different opinions registered before the subcommittee 
in these hearings with the assurance that any draft which is reported by the 
subcommittee will be the product of the most careful study. 

A noted legal scholar has said that Uberty is wedged in the interstices of 
procedure. 

The studi~ by the Constitutional Rights Subcommittee OVer the last 10 years 
and the investigation by this subcommittee has dramatically illustrated the 
threats to individual rights and liberties which may be posed in the name of the 
administrative proCess. Complaints received by our subcommittee show .that 
Government employees, Indians, the mentally ill, military personnel, and many 
other citizens rromevery walk 'Of life have round .to their sorrow that substantial 
liberties may become wedged in the vise of administootive procedure. As a re
sult of administrative failings, wrongdoing, neglect, or delay, the lives of these 
people, :tJheir reputations and their employment prdspects, have sometimes been 
damaged beyond repair. As we have dealt with these cases, I have been shocked 
to find how ,often the redtape of our bureaucracy, the maze of procedures, the 
written and· unwritten precedents, the rules, the regulations, and the myriad 
policy statements can defeat the unwary citizen, who has been led to believe 
that under our system, the individual has a voice in the administration of his 
government,and that the administrative rules wiH take into aecount his needs 
and demands. 

Because we 'believe in the consent of the governed, he expects that public ad
ministration will 'be imbued with that spirit of rationality and fairness which is 
ba'sic to 'our traditions. And he has a right to expect this. Wherever he deals 
with the agencies (}f· his government, o,r when he is affected by their rulings, he 
has a right to expect .that decisions affecting hi'S welfare and interests will be 
made rationally, fairly, and efficiently, with a minimum of cost to him and to 
other taxpayers. 

The thousands <of romp~aints received. ,by 'our ,subcommittee amply d'emon
strate that this is not always so. Furr1Ihermore, rtt is not only the unwary citizen 
who is often vanqui:s'hed. in Ithe lists by the :administrative procedures governing 
our lives. It is often 'the attorney ini'tiated into the secrets of the maze. It is 
often the member df Oongress seeking to 'Prod 'a weighty lemargic ''bureaucracy 
into 'action, attemvt;ing to acquire simple facts from. a deplartment, or under
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taking to' guide a bewildered cQnstituent thrQugh cumbersome prQcedures and 
mQuntainsof regulaHQns. . 

There is, I have found, inherent in the Federal admfnis'trative process of today 
a tyranny mOTe subtie than any dianger 'to' QUI" liberties which Qur F\JundinO' 
Fathers might have envisaged. '" 

It is self-generating and, in vie-'" of 'the rapidity with which Congress has 
multiplied the number of Federal activities it is, to' a great degree, unavQidable. 
Bach new 'agency requires countless hundreds mQre rules ,and regnlatiQns. 

Congress has attempted to' Qffset these effects 'by stipulating that there be in 
the decisionmaking, rulemaking prOCeSS80llle semblance of QrganizatiQn, reason, 
due process and fa:ir play. It did this on 'a grand seale in 1946 when it enacted 
:the Administl"ative Procedure Act. But the great e:x:pectatioll's of Congress 
have not been entirely fulfilled. As 'so often happens when 'an ~tire new system 
is created, there were procedural gaps. In 'some cases, the intent of Congress 
has been ci'rcnmvented or distorted or ignored, often to the detriment 'Of indi
vidual rights. 

FREEDOM OF INFQRMATIDN 

A 0ase in point is the freedom o:f informa'tion section of the Administrative 
Procedure Act. Through this prov1rsion, Oongress meant tQ guarantee tha t the 
pUlblic's right to information would be respected. Instood, this ,section has 
;been cited frequently by Government loffidals 'as authority fO'r vI,ithholding in
formation from the Oongress, the press and the pu:bHc. 

ll'ar from "taking the mystery out of 'administrative procedure," theref()re, 
tms seetion has been used to increase it. This is nDt entirely the fault of the 
executive depa'rtments and agencies. ']]be terms 'Of the statute were less than 
precise 'and left considerab1e leeway for administrative discretion. 

Acces's to inform1a'tion :about ithe activities 'Of Government is cru'Cial to the 
citizen's 'a'bility to corpe with the bigness 'and complexity of Government today. 
His gra,sp of the !facts about those Government activities which affect not only 
the general welfare, but; his particular interest as well, is :the rounterweight 
which tips the scale in 'his favor. 

There is no validity therefore to the frequently heard argument that these 
proposals impinge on executive privilege for they would not 'affect the pToper 
exercise of 'authority ()'f the President Ilind department heads. Certainly, the 
exceptions go very far in meeting the dbjections 'of tfue departments regarding 
administl"ativeproblems, confidentiality, privacy and naHona1 security. Even 
these stated exceptions however, cannot he relied on to withhold 'information 
frDm 'Oongress. If, indeed, this prorpsal might entail III 'bit more pa.perwork, 
require a Uttle more time on the part .1Yf 'Our civil servants, I think the principle 
involved herefa'r,outweigbs these considerations. . 

([ 'have cosponsDred 'thi's legislaJti'On for several years, and 'have found solid 
:and widespread ;~mpport for it, especi'ally in my State. I have received hundreds 
of letters from newspaper editors :and publi'shers, 'Owners of J:ladio 'and television 
'stations, businessmen la,nd J.awyers,a.nd many other 'Citizens with no special 
int€"rest beyond their determination tha't; GDvernment; offi'Cials shall nDt deny, 
distort or deray 'Government information. . 

The value of the individual's privacy in our society can have meaning only 
as l()ng as we have a free society, and we shall enjDY such a society only as 
long as the Congress, the press, and the public have cDmplete access to informa
tion about the activities of the executive branch of our Federal Government. 
Everything in 'Our common law heritage and the history of our Oonstitution 
demands that this be recognized as a "right to know," endorsed by Congress, 
that it not be a pl"ivilege granted at the passing whim of Government officials. 
Oongress has a duty to safeguard this right and to see that the administra
tive procedures of our Government respect it. S. 1160 will go far to' achieve these 
ends. 

S. 1758 

I would also like to give my support to section 6(b) of S. 1336 which provides 
that any person who is a member of the bar of the high.est court of a juris
diction may represent others before any agency. This section is identical with 
S. 1758, which I have cosponsored. In adition to the myriad rules and regula
tions, many agencies have established special enrollment pro0edures for those 
attorneys wh'O must repersent a client 'before the agency. Even if an attorney 
has only an isolated matter before one of these agendes he must complete a 

http:J.awyers,a.nd
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complicated application form, swear to its accuracy, pay a substantial enrDll
went fee, and then wait several weeks before he can represent his client. 

If a persO'n must appear befDre an agency, he shO'uld have the right to' be 
represented by the attorney O'f his chO'ice. However, the fO'rmal enrO'llment 
procedures and the attendant trO'uble and delay often discO'urages many highly 
qnalified attorneys frDm taking a single case befDre the agencies. Such unnec
e:-:sary fO'rmalities have sO'me earmarks of an unsPO'ken conspiracy between the 
ugency and the attDrneys whO' habitually practice befO're it to' restrain the prac
tice O'f law befO're the agency. 

The studies of the SubcO'mmittee O'n Constituticmal Rights have shO'wn that the 
right to' cO'unsel in administrative prO'ceedings is often less highly regarded 
than it is in criminal cases. There have been, in fact, instances wherein the 
right has been qualified to such an extent 'by rules promulgated by the agencies 
that the individual is denied effective representatiDn. 

As chairman O'f the SubcDmmittee O'n CQnstitutiO'nal Rights, I have been 
concerned about PO'ssible deprivatiQns O'f due pT{l'Cess where the Federal GQV
ernment exercises any contrDI O'ver the choice of counsel; a Federal limitatiO'n 
O'n the chO'ice orr counsel abrogates the right to' CQuns-e1 itself. 

This legislation WO'uid recO'gnize that a license to practice in State Dr Federal 
courts would be prDof of an attDrney's qualifications to practice before an 
agency tribunaL MDreDver, it WQuid be recognitiO'n Qf the right Df the in
dividual to' make his own choice as to whO' will represent him and WO'uid make 
the client the sDle judge O'f an attDrney's qualification fDr representing himbefQre 
an administrative board. Whether a hearing is cO'nsidered to' be investigative 
Dr adjudicative, the individual's prQperty rights are necessarily involved, and 
due p~ess requirement in the fifth amendment demands that close scrutiny 
be given the conduct of the prO'ceedings. 

s. 1879 AND S. 1336 

I have intrO'duced in several CO'ngresses the CDde O'f Administrative Procedures 
drafted by the American Bar Association. The cDde has received substantial 
recDgnition in the process of revising the Administrative PrO'cedure Act. 

As I have indicated, S. 1879, the code, and S. 1336 to a large degree now 
recommend the same or very similar changes in the present act. Both would 
dispense with many Df the exceptiO'ns which were written into the present law, 
exceptions which haveprQved to be either meaningless or unfQrtunate. Evi
dently this time we can expect to have a general statute which will truly have 
general application. The definitiO'n of rules will be limited to statements of 
general applica'bilitY. This is certainly a proper change. Rulemaking has 
been described 'as legislative in its nature and legislation should have a general 
rather than a particular O'bjective. 

Both hills have imprQved on the act in dealing with rulemaking, and accord 
the public mO're than an illusQry right to' be heard. PrQvisiDn 'has been made to' 
insure that petitions for rules, if they are not granted, will have at least the 
courtesy of a prompt and specific denial. This section alsO' prQvides a procedure 
for issuing temporary rules that see:ms a wQrkable cQmpromise between the 
needs of the agencies and the public. 

The bills attempt to' free the members of the various agencies frDm the burden 
O'f deciding a hQst .of cases that are nDW largely 'brought before them. Both 
bills allDw a wide delegation Df the decisionmaking power to hearing examiners, 
and, on review, to appeal boards. In theory, this should free the agency 
members themselves to' deal primarily with broad questions Df policy and, to the 
extent PQssible to deal with them through the rulemaking process. As for the 
process of adjudication, itself, it would nQW prQvide for the more liberal use Qf 
subpenas, greater use of discovery, and mDre effective pleading-to name Qnly a 
few of the significant changes. There is also language designed to' make the de-
claratory order an available and effective instrument. Much was hoped from the 
use of such Drders under the APA; the new language shQuld insure that such 
orders will become of increasing importance. 

The sectiDn 'On judicial review in both hills represents. I believe, an advance 
O'ver the present law. Both state more clearly the very narrDW limits with!in 
which administrative discretiDn is not reviewable. MoreQver, both bills-with 
S. 1879 dDing mQre-revise the present law with respect to standing to seek 
review.S. 1879 does not qualify the right to' seek review by requiring, as does 
S. 1336, that Qne be adversely affected i~ fact.
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The new subsection on the form of judicial review is also an improvement 
over the similar provision in the APA. Both bills are in agreement on this 
matter, as on most of the other issues of substance involved in judicial review. 

There are, of course, a number of differences between S. 1879 and S. 1336. 
Many of them are no more than stylistic. '8. 1879 is an altogether new version of 
the present statute. S. 1336 maintains much of the language and framework 
of the original statute, bnt revises and rearranges it. S. 1879 thus is free from 
the existing language, but there are advantages to refashioning the present law 
in the manner of S. 1336. 

Although the major differences between the two bills are few, three of them 
are worth noting in detail. First, the code takes a stricter line than S. 13:36 
in dealing with the separation of functions. The code provision applies to 
agency members; the provision in S. 1336 does not. IAgency adjudication ha:::i 
by now become litigation of major importance. S. 1336 forbids the decision
making officers at the lower level from ,talking informally to third persons 
about the facts in a 'Case before them, while the code forbids such consultation 
on issues both of fact and of law. S. 1&'j6 gives agency members complete 
freedom to consult outside the record as to issues of both fact and law; the 
code applies to agency membcr~ as it does to the other decisionmaking officers 
of the agency. 

A revision similar to section l009(g) of S. 1879. "Proceedings in Excess of 
Jurisdiction," should also be considered. There was similar language in one 
of the earlier versions of S. 1336. We are all aware of the doctrine of exhaus
tion of remedies, but this is to prevent a party from gOing through long and 
expensive proceedings when-to quote the language of S. 1879--H The proceeding 
itself or the action proposed to be taken therein is clearly beyond the constitu
tional or statutory jurisdiction or authority of the agency." Such an issue is 
one of law and since it is ultimately one for the courts to decide, the bill makes 
it possible for them to dispose of it sooner rather than later. The code, accord
ing to the drafters would restore rights that were formerly recognized as: a 
matter of law. The law today is uncertain at best. In revising the Adminis
trative Procedure Act we have an opportunity to establish and clarify the law 
in a way to benefit Iboth the agencies and the public. S. 1879 is designed to give 
relief in those instances when agency action is clearly ultra vires. 

The provision in S. 1879 gives a party to an informal adjudication the right on 
request to receive a statement of reasons in support of the agency's decision. 
This is also a matter which should be seriously considered in any redraft of 
S. 1336. It relates to the individual's right to know as do most of the provisions 
in these measures. 

U"he drafting and enactment of a good revision of the Adminitsrative Procedure 
Act will improve the administration of the business of government. 

More important, it will provide greater protection for the rights of the in
dividual whenever he deals with the Federal Government. 

Senator LONG. Also, copies of the four bills I mentioned, S. 1160, 
S. 1336, S. 1758, and S. 1879 without objection will be placed in the 
record at this time. 

(S. 1160, S.1336, and S.1879 are as follows:) 

[8. 1160, 89th Cong., 1st sess.] 

A BILL To amend section 8 of the Administrative Procedure Act, chapter 824, of the Act 
of June 11, 1946 (60 Stat. 238), to clarify and protect the right of the publlc to 
information. and for other purposes 

Reit enacted by the Senate and Hou8e of Repre8entatives of the United States 
of America itn Oongre8s aS8embled, That section 3, chapter 324, of the Act of June 
11,1946 (60 Stat. 238), is amended to read as follows: 

"SEC. 3. Every agency shall make available to the public the follOwing informa
tion: 

"(a) PUBLICATION IN THE FEDERAL REGISTER.-Every agency shall separately 
state and currently publish in the Federal Register for the guidance of the public 
(A) descriptions of its central and field organization and the established places 
at which, the officers from whom, and the methods whereby, the public may secure 
information, make submittals or requests, or obtain decisions; (B) statements of 
the general course and method by which its functions are channeled and deter
mined, including the nature and requirements of all formal and informal pro
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cedures available; (0) rules of procedure, descriptions of forms a;vailable or the 
places at which forms may be obtained, amd instructions as to the scope and con
tents of a:ll papers, reports, or examinations; (D) substantive rules of general 
applicability adopted as authorized by law, and statements of general policy or 
iuterpretations of general applicability formulated and adopted by the agency; 
and (E) every amendment, revision, or repeal of the foregoing. Except to the 
extent that a persO!Il has actual and timely nO'tice of the terms thereof, no person 
shall in any manner be required to resort to, or be adversely affected by any mat
ter required to be published in the Federal Register and not so published. For 
purposes Df this subsectiDn, matter which is reasonably avai'lable to the class of 
persons affected thereby shall be deemed published in the Federal Register when 
incDrporated by reference therein wUh the apprDval of the Director Df the Federal 
Register.

"(b) AGENCY OPINIONS AND ORDERs.-Every agency shall, in accordance with 
published rules, make available fDr public inspection and copying (A) all final 
opiniDns (including cDncurring and dissenting opiniDns) and all Drders made in 
the adjudicatiDn of cases, (B) those statements of policy and interpretatiDns 
which have been adDpted by the agency and are nDt published in the Federal 
Register, and (0) staff manuals and instructions to' staff that affect any member 
Df the public, unless such materials are prDmptly published and cDpies Dffered 
fDr sale. To the extent required to prevent a clearly unwarranted invasion Df 
persDnal privacy, an agency may delete identifying details when it makes avail
able or publishes an Dpinion, statement Df policy, interpretatiDn, or staff manual 
or instruction: Pro'l/iaea, That in every case the justificatiDn for the deletion 
must be fuHy explained in writing. Every agency also shall maintain and make 
available for public inspection and copying a current index prDviding identifying 
infDrmatiDn for the public as to' any matter which is issued, adDpted, Dr prom
ulgated after 'the effective date of this Act and which is required by this subsec~ 
tiDn to be made available or published. No final Drder, Dpinion, statement of pol
icy, illterpretation, Dr staff manual Dr instruction that affects any member of 
the public may be relied upon, used Dr cited as precedent by an agency against 
Ilny private pa.rty unless it has been indexed and either made available or pub
lished: as provided by this subsection or unless that private party shall have 
actual and timely notice of the terms thereof. 

"(c) AGENCY RECORDs.-Every agency shall, in accDrdance with published 
rules stating the time, place, and procedure to be follDwed, make all its records 
prDmptly available to' any perSDn. UpDn cDmplaint, the district CDurt of the 
United States in the district in which the complainant resides, Dr has his princi
pal place of business, Dr in which the agency records are situated shaH have 
jurisdiction to enjoin the agency frDm the withhDlding Df agency recDrds and 
infDrmation and to order the productiDn of any agency records or information 
improperly withheld from the complainant. In such cases the cDurt shall deter
mine the matter de novO' and the burden shall be upon the agency to' sustain its 
action. In the event Df noncDmpliance with the court's order, the district court 
may punish the responsible Dfficers fDr contempt. Except as to' thDse causes which 
the court deems of greater importance, proceedings before the district court as 
authorized by this subsection shall take precedence on the docket Dver all Dther 
causes and shall be assigned for hearing and trial at the earliest practicable date 
and expedited in every way. 

"(d) AGENCY PROCEEDINGs.-Every agency having more than one member shall 
keep a record of the :final vDtes Df each member in every agency proceeding and 
such record shall be available for public inspectiDn. 

"(e) EXEMPTIONs.-The prOvisions of this section shall not be applicable to 
matters that are (1) specifically required by Executive order to' be kept secret 
in the interest of the natiDnal defense or foreign policy; (2) related solely to the 
internal personnel rules and practices of any agency; (3) speCifically exempted 
from disclosure by statute; (4) trade secrets and commercial Dr financial in
formation Dbtained from the public and privileged or confidential; (5) inter
agency Dr intra-agency memorandums or letters dealing solely with ma.tters of 
law or policy; (6) personnel and medical files and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of personal privacy; 
(7) investigatory files cDmpiled fDr law enforcement purposes except to' the ex~ 
tent available by law to a private party; and (8) contained in Dr related to 
examlination, Dperating, or conditiDn reports prepared by, on behalf of, Dr for the 
use of any agency responsible for the regulatiDn or supervisiDn Df financial 
institutions. 
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"(f) LIMITATION OF EXEMPTIONS.-Nothing in this ~ection authorizes with
holding of information or limiting the availability of records to the public exce11t 
as specifically stated in this section, nor shall this section 00 authority to with
hold information from Congress. 

"(g) PRIVATE PARTY.-As used in this section, 'private party' means any party 
other than an agency. 

"(h) EFFECTIVE DATE.-This amendment shall become effective one year fol
lowing the date of the enactment o.f this Act." 

[So 1336, 89th Cong" 1st sess.] 

A BILL To amend the Administrative Procedure Act, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in (Jongress assembled, That the Administrative Procedure Act (5 
U.S.C. 1001-11) is amended to read as follows: 

"SHORT TITLE 

"SECTION 1. This Act may be Cited as the 'Administrative Procedure Act of 
1965'. 

"DEFINITIONS 

"SEC. 2. As used in this Act-
H(a) AGENCY.-'Agency' means each authority (whether or not within or sub

ject to review by another agency) of the Government of the United States other 
than Congress, the courts, or the governments of the possessions. TerritOries, 
Commonwealths, or the District of Columbia. Nothing in this Act shall be con
strued to repeal delegations of authority as provided by law. Except as to the 
requirements of section 3, there shall be excluded from the operation of this Act 
courts-martial and military commissions, and military or naval authority ex
ercised in the field in the time of war or in occupied territory. Except as to the 
requirements of sections 3 and 4, there shall be excluded from the operation of 
this Act, agencies composed of representatives of the parties or of representa
tives of organizations of the parties to the disputes determined by them. 

"(b) PERSON AND P ARTY.-'Person' includes individuals, partnerships, corpo
rations, associations, or public or private organizations of any character other 
than agencies. 'Party' includes any person or agency named or admitted as a 
party, or properly , seeking and entitled as of right to be admitted as a party, in 
any agency proceeding; but nothing .herein shall be construed to prevent an 
agency from admitting any person or agency as a party for limited purposes. 
'Private party' means any party other than an agency. 

" (c) RULE AND RULEMAKING.-'Rule' means the whole or any part of any 
agency statement of general applicability and futUre effect designed to imple
ment, interpret, or prescribe law or policy or to describe the organization, proce
dure, or practice requirements of any agency and includes any exception from a 
rule. 'Rulemaking' means agency process for the formulation, amendment, repeal 
of, or exception from a rule. 

"(d) ORDER, OPINION, AND ADJUDICATION.-'Order' means the whole or any 
part of the final disposition (whether affirmative, negative, injunctive, or declara
tory in form) by any agency in any proceeding, including licensing, to determine 
the rights, obligations, and privileges of named parties. 'Opinion' means the 
statement of reasons, findings of fact, and conclusions of law, upon all the mate
rial issues of fact, law, or discretion presented on the record, iSSUed in explana
tion or support of an order. 'Adjudication' means agency process for the formu
lation, amendment, or repeal of an order. 

"( e) AGENCY LICENSE AND LICENSING.-'License' includes the whole or any 
part of any agency permit, certificate, approval, registration, charter, member
ship, statutory exemption, or other form of permission. 'Licensing' includes 
agency process respecting the grant, renewal, denial, revocation, suspension, an
nulment, withdrawal, limitation, amendment, or modification of a license, and 
the prescription or requirement of terms, conditions, or standards of conduct 
for named licensees thereunder. 

"(f) SANCTION AND RELIEF.-'Sanction' includes the whole or part of any 
agency (1) prohibition, requirement, limitation, or other condition affecting 
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the freedom of any person; (2) withholding of relief; (3) imposition of any 
form of penalty or fiue; (4) destruction, taking, seizure, or withholding of 
property; (5) assessment of damages, reimbursement, restitution, compensa
tion, costs, cha.rges, or fees; (6) requirement, revocation, or suspension of a 
license; or (7) taking of other compulsory or restrictive action. 'Relief' in
cludes the whole or part of any agency (1) grant of money, assistance, license, 
authority, exemption, exception, privilege, or remedy; (2) recognition of any 
claim, right, immunity, privilege, exemption, or exception; or (3) taking of 
any other action upon the application or petition of, and beneficial to, any 
person.

"(g) AGENCY PROCEEDING AND ACTION.-'Agency proceeding' means any agency 
process as, defined in subsections (c), (d), and (e) of this section. 'Agency 
action' includes the whole or part of every agency rule, order, license, sanction, 
relief, or the equivalent or denial thereof, or failure to act. 

"PUBLIC INFORMATION 

"SEC. 3. EVERY AGENCY SHALL MAKE AVAILABLE TO TIlE PUBLlC TIlE FOLLOWING 
I NFORMATION

"(a) PUBLICATION IN THE FEDERAL REGISTER.-Every agency shall separately 
state and currently publish in the Federal Register for the guidance of the 
public (A) descriptions of its central and field organization and the established 
places at which, the officers from whom, and the methoos whereby, the public 
may secure information, make submittals or requests, or obtain decisions; (B) 
statements of the general course and method by which its functions are chan
neled and determined, including the nature and requirements of all formal and 
informal procedures available; (C) rules of procedure, descriptions of forms 
available 0.1' the places at which forms may be obtained, and instructions as 
to the scope and contents of all papers, reports, or examinations; (D) sub
stantive rules adopted as authorized by law, and 'statements of general policy 
or interpretations of general applicability formulated and adopted by the agency; 
and (E) every amendment, revision, or repeal of the foregoing. Except to 
the extent that a pe.rson has actual and timely notice of the terms thereof, no 
person shall in any manner be required to resort to, or be adversely affected by 
any matter required to be published in the Federal Register and not so pub
lished. For purposes of this subsection, matter which is reasonably available 
to the class of persons affected thereby shall be deemed published in the Federal 
Register when incorporated by reference therein with the approval of the 
Director of the Federal Register. 

"(b) AGENCY OPINIONS AND ORDERs.-Every agency shall, in accordance with 
published rules, ·make available for public inspection and copying (A) all final 
opinions (including concurring and dissenting opinions) and all orders made in 
the adjudication of cases, (B) those statements of policy and interpretations 
which have been adopted by the agency and are not published in the Federal 
Register, and (C) staff manuals and instructions to staff that affect any member 
of the public, unless such materials are promptly published and copies offered 
for sale. To the extent required to prevent a clearly unwarranted invasion 
of personal privacy, an agency may delete identifying details when it makes 
available or publishes an opinion, statement of policy, interpretation, or staff 
manual or instruction; provided, that in every case the justification for the 
deletion must be fully explained in writing. Every agency also shall maintain 
and make available for public inspection and copying a current index providing 
identifying information for the public as to any matter which is issued, adopted, 

or promulgated after the effective date of this Act and which is required by 
this subsection to be made available or published. No final order, opinion, 
statement of policy, interpretation, or staff manual or instruction that affects 
any member of the public may be relied upon, used, or cited as precedent by an 
agency against any private party unless it has been indexed and either made 
available or published as provided by this subsection or unless that private party 
shall have actual and timely notice of the terms thereof. 

"c) AGENCYRECORDs.-Every agency shall, in accordance with published rules 
stating the time, place, and procedure to be followed, make all its records 
promptly available to any person. Upon complaint, the district court of the 
United States in the district in which the complainant resides, or has his princi
pal place of business, or in which the agency records are situated shall have 
jUrisdiction to enjoin the agency from the withholding of agency records and 
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information and to order the production of any agency records or infonuation 
improperly withheld from the complainant. In such cases the court shall deter
mine the matter de novo and the burden shall be upon the agency to sustain its 
action. In the event of noncompliance with the court's order, the district court 
may punish the responsible officers for contempt. Except as to those causes 
\vhich the court deems of greater importance, proceedings before the district 
court as authorized by this subsection shall take precedence on the docket over 
all other causes and shall be assigned for hearing and trial at the earliest 
practicable date and expedited in every way, 

., (d) AGENCY PnoCEEDINGs.-Every agency having more than one member shall 
keep a record of the final votes of each member in every agency proceeding and 
such record shall be available for public inspection. 

"( e) EXEMPTIONs.-The provisions of this section shall not be applicable to 
matters that are (1) specifically required by Executive order to be kept secret 
in the interest of the national defense or foreign policy; (2) related solely to 
the internal personnel rules and practices of any agency; (3) speCifically 
exempted from disclosure by statute; (4) trade secrets and commercial or fi
nancial information obtained from the public and privileged or confidential; (5) 
inter-agency or intra-agency memorandums or letters dealing solely with matters 
of law or policy; (6) personnel and medical files and Similar files the disclosure 
of which would constitute a clearly unwarranted invasion of personal privacy; 
(7) investigatory files compiled for law enforcement purposes except to the 
extent available by law to a private party; and (8) contained in or related to 
examination, operating, or condition reports prepared by, on behalf of, or for 
the use of any agency responsible for the l'"egulation or supervision of finanCial 
institutions. 

"(f) LIMITATION OF EXEMPTIoNs.-Nothing in this section authorizes with
holding of infonuation or limiting the a'l"ailability of records to the public except 
as specifically stated in this section, nor shall this section be authority to with
hold information from Congress. 

"RULEMAKING 

"SEC. 4. (a) INFORMAL CONSULTATION PRIOR TO NOTICE.-Prior to notice of 
proposed rulemaking and either with or without public announcement, an agency 
may afford opportunity to interested persons to submit suggestions for rule
making or with respect to proposed rules. 

"(b) NOTICE.-;\lOtice of rulemaking to be undertaken by the agency on its 
own motion or pursuant to petition shall (1) be published in the Federal Regis
ter, (2) giv,e all interested persons a reasonable time in which to prepare and 
submit matter for conSideration, and (3) state the time, place, and manner in 
Which any interested person may submit matter for consideration, the authority 
under which the rule is proposed, and either the tenus or substance of the pro
posed rule or a deSCription of the subjects and issues inVOlved. 

"(c) PRocEDuREs.-After notice required by this section
"(1) The agency shall afford interested persons an opportunity to partici

pate in rulemaking through the submission of written data, views, or arguments 
with an' opportunity to present the same orally unless the agency detenuines 
that oral argument is inappropriate or unwarranted; and, after consideration 
of all relevant matter presented. the agency shall make its decision. 

" (2) Where rules are required by the Constitution or by statute to be made 
on the record after opportunity for an agency hearing, the requirements of 
section 7 shall apply in place of the provisions of subsection (c) (1) except 
that the presiding officer may be any responsible officer of the agency. 

"In proceedings in which the agency has not presided at the hearing, the 
officer who presided shall make a recommended decision. The parties may file 
exceptions to the recommended decision within such time and in such form as 
the agency shall provide by rule. After prompt consideration of the recom
mended decision and all exceptions thereto, the agency 'Shall make its decision. 
In any proceeding, the agency may omit a recommended decision when the 
agency finds upon the record that due and timely execution of its functions 
imperatively and unavoidably so requires. When the recommended decision is 
omitted or when the agency has presided at the hearings, the agency, after 
prompt consideration of all relevant matter presented, shall make its decision. 

"(3) The agency shall incorporate in any rules adopted a concise general 
statement of the basis and purpose of such rules. 
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"(d) EMERGENCY RULEs.-In any situation in which an I;l.gency finds (and 
incorpOl'ates the finding and a brief statement of the reasons therefor in the 
rule issued) that rulemaking without the notice and procedures provided by 
subsections (b) and (c) of this section is necessary in tlm public interest, an 
~!geney may issue an emergency rule which shall be effective for not more than 
::-ix months from the effective date thereof. The agency may extend such emer
(yeney to l'ule for a period not to exceed one year only by commencement, prior

the expiration of the original effective period, of a rulemaking proceeding 
dealing with the same subject matter as did the emergency rule and upon giving 
notice required by subsection (b) of this section. Such notice shall contain 
nn express statement of the extension of 'such emergency rule and the period 
for y,'hich it is extended. Nothing herein shall preclude use of emergency 
rulemaking procedures as provided by other statutes. 

"( e) RtJLEMAKING DOCKETs.-Each agency shall maintain a ruleml1king docket 
showing the current status of all published proposals for rulemaking. 

"(f) EFFECTIVE DATEs.-The required publication of any rule shall be made 
not less than thirty days prior to the effective date thereof except as otherwise 
provided by the agency upon good cause found 'and published with the rule. 

"(g) PETITIONs.-Every agency shall accord any interested person the right 
to petition for the issuance, amendment, exception from. or repeal of a rule. 

"(h) EXEMPTIONs.-The provisions of this section shall not apply to (1) 
rulemaking required by an Executive order to be kept secret in the interest 
of the national defense or foreign policy; (2) rulemaking that relates solely 
to internal personnel rules and practices of an agency; (3) advisory in
terpretations and rulings of particular applicability; (4) minor exceptions 
from, revisions of, or refinements of rules which do not affect protected sub
stantive rights; and (5) rules of agency organization. 

"ADJUDICATION 

"SEC. 5. (a) In those cases of adjudication which are required by the Con
stitution or by statute to be determined on the record after opportunity for 
an agency hearing

" (1) N OTICE.-Persons entitled to notice of an agency proceeding shall be 
timely informed of (A) the nature of the pr~eedings; (B) the legal a u
thority and jurisdiction under which the proceeding is to be held; (C) the 
matters of fact and law asserted; and (D) the time and place of each 
hearing; and (E) if the issues or matters at the hearing are to be limited, 
the particular issues or matters to be considered at the hearing. In fixing 
the times and places for hearings, due regard shall be had fo'rthe con
venience of the parties or their representatives. 

"(2) PLEADINGS AND OTHER P APERs.-Every agency shall provide adequate 
rules governing its pleadings, including responsive pleadings, and other 
papers. To the extent practicable, such rules shall conform to the Rules 
of Civil Procedure or the Rules of Criminal Procedure for the United States 
district courts. 

"(3) PREHEARING CONFERENOEs.-Every agency shall by rule provide for pre
hearing conferences for lise in such proceedings as the agency or the presiding 
officer may designate. Prehearing conferences shall provide for a discussion 
and, to the extent practicable, determination of the facts and issues involved 
in the proceeding. Such conferences shall be conducted· by a presiding officer 
who may at any appropriate time require (A) the production and service of 
relevant matter upon all parties; (B) oral or written statements of the facts 
and issues; and (C) arguments in support thereof. At the conclusion of a 
prehearing conference, the presiding officer shall issue an order setting forth 
all action taken at the conference, amendments allowed to the pleadings and 
the agreements made by the parties as to any of the matters considered. The 
order shall limit the issues for hearing to those not disposed of by admissions 
or agreements and shall control the subsequent course of the proceedings, unless 
modified thereafter to prevent manifect injustice. 

"(4) REGULAR HEARING PRoCEDURE.-Where modified procedures have not 
been designated or to the extent that the controversy has not been settled 01' 
adjusted, there shall be a hearing and decision upon notice and in conformity
with sections 7 and 8. 

"(5) MODIFIED HEARING PRoCEDuRE.-Every agency shall by rule provide for 
abridged procedures which shall be on the record and be reasonably calculated 
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to promptly, adequately, and fairly inform the agency and the parties as to the 
issues. facts and arguments involved. The agency may designate hearing ex
aminers or agency personnel of appropriate ability to conduct such abridged 
proceedings. The procedures shall be for use by consent of the parties in such 
proceedings as the agency may designate. Without delay after the conclusion of 
the abridged proceeding, the officer who conducted it shall make his decision based 
on the record and subject to the provisions of section 8. 

"(6) SEPARATION OF FUNCTIONS.-(A) No officer who presides at the reception 
of evidence shall be responsible to or subject to the supervision or direction of any 
officer, employee, or agent engaged in the performance of investigating, prose
cuting. or advocating functions for any agency. No officer, employee, or agent, 
other than a member of an agency, engaged in the performance of investigating, 
prosecuting, or advocating functions for any agency in any case shall, in that or a 
factually related case, participate or advise in the decision, or in agency appeal 
or review pursuant to section 8, except as witness or counsel in public proceedings. 

"(B) Save to the extent required for the disposition of ex parte matters as 
authorized by law, no presiding officer or member of an agency appeal board, 
other than a member of an agency, shall consult with any person or agency on 
any fact in issue unless upon notice and opportunity for all parties to participate, 
except that a member of an agency appeal board may consult with other members 
of the appeal board. 

"(7) E:MERGENCY ACTION.-Upon a finding that immediate action is necessary 
for the preservation of the public health or safety, or where otherwise provided 
by law, an agency may take action without the notice or other procedures required 
by this subsection. Such action shall be subject to immediate judicial review in 
accordauce with the provisions of section 10, unless the agency provides for an 
immediate hearing to be conducted in accordance with this Act and takes such 
other action as will effectively protect the rights of the persons affected. Nothing 
herein shall be construed to preclude a person from obtaining injunctive relief 
to stay the taking of emergency action by the agency in appropriate cases. 

"(b) In all other cases of adjudication except those involving inspections and 
tests, the agency shall by rule provide procedures which shall promptly, adequately 
and fairly inform the agency and the parties of the issues, facts and arguments 
involved. Without delay after conclusion of the proceeding, the officer who has 
conducted it shall make his decision. Such decision shall constitute final agency 
action, subject only to such appeal and review as may be provided by agency rule. 

"(c) SETTLEMENT.-The agency shall afford all parties an opportunity, at 
such time in advance of the hearings as the agency may by rule prescribe, or, in 
the discretion of the agency, at any time thereafter where time, the nature of 
the proceeding, and the public interest permit, to submit and have considered 
offers for the settlement or adjustment of the questions presented. 

"ANCILLARY MATTERS 

"SEC. 6. Except as otherwise provided in this Act
"(a) ApPEARANCE.-Any person appearing voluntarily or involuntarily before 

any agency or representative thereof in the course of an investigation or in any 
agency proceeding shall be accorded the right to be accompanied, represented, and 
advised by counselor, if permited by the ·agency, by other qualified representative. 
Every party shall be accorded the right to appear in person or by o,r with 
counselor other duly qualified representative in any agency proceeding or 
investigation. So far as the orderly conduct of public business permits, any 
interested person may appear before any agency or its responsible officers of 
employees for the presentation, adjustment, or determination of any issue, 
request, 01" controversy in any proceeding (interlocutory, summary, or other
wise) or in connection with any agency function. . 

"(b) PRACTICE BY ATTOBNEys.-(l) Any person who is a member in good 
standing of the bar of the highest court of any State, possession, territory, Com
monwealth, or the District of Columbia may represent others before any agency; 
and whenever such a person acting in a representative capacity appears in 
person or signs a paper in practice before an agency, his personal appearance or 
signature or any paper filed in the proceeding shall constitute a representation 
that he is both properly qualified and authorized to represent the particular 
party in whose behalf he acts. 

"(2) Nothing herein shall be construed either (A) to grant or to deny to any 
person who is not a lawyer the right to appear for or represent others before 



13 ADMINISTRATIVE PROCEDURE ACT 

any agency or in any agency proceeding; (B) to authorize or to limit the dis
dplille, induding disbarment, of persons who appear in a representative capacity 
lJefol'e allY agency; (C) to authorize any person who is a former officer or em
ployee of an agency to represent others before an agency where such repre
~eIltation is prohilJited by statute or regulation of an agency; or (D) to prevent 
un agency from requiring a power of attorney before the agency transfers funds 
to the attorney for the party whom he represents. 

"(c) SERVlcE.-When any participant in any matter before an agency is repre
sented by an attorney at law or other qualified representative, and that fact has 
been made known in writing or in person by the representative to the agency, any 
notice or other written communication required or permitted to be given to or 
by such participant shall be given to or by such representative in addition to any 
other service specifically required by statute. If a participant is represented by 
more than one attorney or other qualified representative, service by or upon 
:lny one of such representatives shall be sufficient. 

., (d) INVESTIGATIONS.-No process, requirement of a report, inspection, or 
other investigative act or demand shall be issued, made, or enforced in any 
manner or for any purpose except as authorized by law. .Every person who sub
mits data or evidence shall be entitled to retain or, on payment of lawfully 
prescribed costs, procure a copy or transcript thereof. 

"(e) SUBPENAS.-Unless otherwise provided by statute, every agency shall 
by rule provide for the issuance of subpenas and shall issue subpenas upon 
request to any party to an adjudication and shall by rule designate officers, in
cluding the presiding officer, who are authorized to sign and issue such sub
penas. 'When objection is made to the general relevance or reasonable scope of 
such subpena, the presiding officer or the agency may quash or modify the sub
pena. Agency subpenas authorized by law shall be issued to any party to a 
l'ulemaking preceecling upon request upon a showing of general relevance and 
reasonable scope of the evidence sought. Upon contest in the district court 
in the judicial district in which the appearance is required or in which the 
person to whom the t':ubpena is directed is round, resides, or has his principal 
place of business, the court shall upon request by the agency or by any party 
sustain any such subpena or similar process or demand to which no objection 
has been made or which has been sustained by the presiding officer or the 
agency, to the extent that it is found to be in accordance with law. In any 
proceeding for enforcement, the court shall issue an order reqUiring the appear
ance of the witness or the production of the evidence of data within a reasonable 
time under penalty of punishment for contempt in case of contumacious failure 
to comply. 

"(f) DENllLs:.-Prompt not~ce shall be given of the denial in whole or in 
part of any written application, petition, or other request of any interested per
son made in connection with any agency proceeding. Except in affirming a 
prior denial, or where the denial is self-explanatory or of an application for 
agency review such notice shall be accompanied by a simple staement of reasons. 

"(g) COMPUTATION OF TIME.-Any period of time prescribed or allowed by 
this Act, by any other statute administered under this Act, or by rule or order 
of an agency, shall not include the day of the act, event, or default after which 
the designated period of time begins to run. However, the last day of the 
period so computed is to be included unless it is a Saturday, Sunday, holiday 
or half 'holiday, in which event the period runs until the end of the next day 
which is neither a Saturday, Sunday, holiday n'or half holiday. 

"(h) DEPOSITIONS AND DISCOVERY.-Depositions and discovery shall be avail
able to the same extent and in the same manner as in civil proceedings in the 
district courts of the United States except to the extent an agency deems such 
conformity impracticable and otherwise provides for depositions and discovery 
by published rule. 

"(i) CONSOLIDATION.-Upon reasonable nrotice an agency may consolidate 
related proceedings or order jOint hearings on common or related issues in 
different proceedings. 

"(j) NATIONAL DEFENSE OR FOREIGN POLIOY.-Every agency proceeding or 
action exempted by this Act because the national defense or foreign policy is
involved, from the procedures otherwise required by this Act shall be gov
erned by rules of procedure which conform to the greatest extent practicable to 
the procedures provided in this Act. 
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" (k) DECLARATORY ORDERs.-An agency shall act upon requests for declara
tory orders and is authorized with like effect as in' the case of other orders, to 
issue a declaratory order to terminate a controversy or remove an uncertainty. 
Any action taken shall constitute final agency action within the meaning of 
section 10. 

"(1) SUMMARY DECISIONS.-An agency is authorized to dispose of motions for 
summary decisions, motions Ito dismiss or m()tions for decision on the pleadings. 

"HEARINGS 

"SEC. 7. In hearings which section 4 or 5 requires to be conducted pursuant to 
this section

"(a) PRESIDING OFFICERs.-There shall preside at the taking of evidence (1) 
the 'agency, (2) one or more members of the body whi<:h comprises 'the agency, 
or (3) one or more examiners appointed as provided in this Act; but nmhing in 
this Act shall be deemed to supersede the conduct of specified cla~es of proceed
ings in whole or part by or before hoards or other officers specially provided for 
by or designa<ted pursuant to statute. The functions of 'aU presiding officers 
and of officers participating in decisions in conformity with sections 4( c) (2) 
'and 8 shall be conducted in an impartial manner. Any such officer may at any 
'time wirthdraw if he deems himself disqualified; and, upon, the filing in gOOd 
faith of -a timely and sufficient affidavilt of personal bias or disqualification of 
any suC'h officer, the agency shall determine the matter a's part of the record 
and decision in the proceeding. In any proceeding in which 'a presiding officer is 
disqualified or otherwise becomes unaV'aila!ble, 'another presiding officer may be 
assigned .to (.'Ontinue with the proceeding unless substantial prejudice to any 
party is shown to result <therefrom. In event substantial prejudice is shown, 
<the agency may deterDlline the manner in which and ,the extent to which the 
proceeding sha'll be reheard. 

" (lb) HEARING PowERs.-Presiding officers shall have, if within the powers of 
the agency, authority ,to (1) iadmini'S'ter oaths and affirmatiO'ns; (2) sign and 
issue subpena'S; (3) rule- uPQn Qffers O'f proof and receive relevant evidence; 
(4) take or cause depositions to be taken 'and require compliance wi,th other 
discovery procedures as the ends of justice require; (5) regulate the CO'urse Qf 
the hearing; (6) direct the parties to appear fQr prehearing cQnference'S and 
such other cQnferences as may be desirable for the settlement Qr simplificatiQn 
of the issues by consent of the parties; (7) dispose O'f proeedural requests <tt 
similar matters; (8) dispose Qf motions for summary decisiQns, mations f0'r 

. decisiQns on the ple'adings or mati'Qns to' dismiss; (9) make decisions in con
fQrmity with .secltiQn 4(c) (2) 'Or 8; and (10) take any other actton, including 
action to' maintain order, authorized by agency rule consistent with this Act. 

" (c) EVIDENCE.-Except as ,statutes atherwise provide, the proponeilit of a 
rule or order sha'll have the burden of proof. Any oral or documentary evidence 
may be received, but every agency shall provide for the ·exclusion of irrelevant, 
immaterial, or unduly cumulative ()r repetitious evidence. No sanctions shall be 
impos~ or rule or order be issued except upon consideration of the whQle record 
or such portions thereof as may be cited by any party and as supported by 
and in accordance with the reliable, prO'bative, and substantial evidence. Every 
party shall have the right. to present his case or defense by O'ral or documentary 
evidence, to SUlbmitrebuttal evidence, and to' cO'nduct such cross-examination as 
may be required fora fuH'and true disclosure of the facts. Any presiding officer 
may, where the interest of any party will not be prejudiced thereby, require the 
submission of all or part of the evidence in written form. 

"(d) RECoRD.-The transcript of testimony and exhibits, together with all 
papers and requests filed in the proc-eedin'gs, shall C'Onstitute the exclusive rec0'rd 
for decision in accordance with section 4(c) (2) and (8) and, upon payment of 
lawfully prescribed costs, shall be made available to' the parties. Official nQtice 
may be taken of all facts of which judicial notice could be taken and of other 
facts within the specialized knowledge of the agency. Where any decision rests 
Qn official notice of a material fact not appearing in the evidence in the rec0'rd, 
any party shall on timely request be afforded an opportunity to show the cO'ntrary. 

" (e) INTERLOCUTORY ApPEALs.-A presiding Qfficer may certify to the agency, 
or allO'w the parties an interlQcutory appeal Qn, any material question arising ill 
the course of a proceeding, where he finds that to' do so would prevent substantial 
prejudiee to any party 0'1' would expedite the proceeding. No interlocutory appeal 
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shall otherwise be allowed, except by order of the ageney upon a sho\ving of 
sllsbtantial prejudice and aiter a denial of such appeal by the presiding officer. 
The presiding officer or the agency may stay the proceeding during the pendency 
of tIle interlocutory appeal to protect the substantial rights of any party. The 
agency, or one or more of its members as it may designate. shall determine the 
question forthwith, and further proceedings shall be governed accordingly. 

"DECISIONS 

"SEC. 8. In all adjudications subject to section 5(a) 
"(a) GENERAIJ.-The same officers who preside at the reception of evidence 

shall make the decision except where such officers become unavailable to the 
agency. In the absence of either an appeal to the agency or review by the agency 
within time provided by statute or by rule, such decision shall without further 
proceedings then become the decision of the agency. In proceedings in which the 
agency presides at the taking of evidence, its decision shall be the final agency 
action in the proceeding. 

"( b) SUBMITTALS AND DECISIONS.-Prior to each decision of presiding officers 
the parties shall be afforded a reasonable opportunity to submit for the considera
tion of the officers participating in such decisions (1) proposed findings and con
clusions and (2') supporting reasons for such proposed findings and conclusions 
with the opportunity, in the discretion of the presiding officer, for oral argument 
thereon. The record shall show the ruling upon each such finding or conclusion 
presented. All decisions shall become a part of the record, shall be served by 
the agency on the parties, and shall include (A) the opinion, and (E) the appro
priate order, sanction, relief, or denial thereof. 

"(c) APPEAL AND REVlEW.-(1) Any party may appeal the decision of the 
presiding officer by serving upon the agency and the other parties, within the 
time prescribed 'by agency rule after being served with the decision, written 
exceptions and the reasons in support thereof which shallst.ate specifically and 
concisely the manner in which (A) prejudicial error was committeed in the 
conduct of t.he 'Proceeding; (B) the findings or conclusions of material faCit were 
clearly erroneous; (C) ,the conclusions ()if law were erroneous; (D) the decision 
was contrary to law or to the duly promulgated rules or decisions of the agency; 
or (E) there was 'a novel question brought inlJo issue. The record for appeal 
shall include all matters constituting the record upon which the decision of the 
presiding officer was based. Any portion of the record relied upon shall 'be 
identified by detailed page references. ,Except for good cause shawn, no excep
tions hy 'any party :shall <rely on any qnesti'on of factor law upon whjch the 
presiding ,officer had not been afforded an opportunity to pass. The appeal shall 
b€' limited to 'the questions rai:sed by ,the exceptions. 

"(2) Except to the eXitent that 'the eslJablishment of an agency appeal board 
is clearly unwarranted by the number of proceedings in which exceptions are 
filed or that 'agency appellate procedures have been otherwise provided by Con
gress, each 'agency ~Shallemablish by rule one or more agency appeal boards 
composed of lagency members,hEJIaring examiners (other than the presiding 
ofiicer), or both. Proceedings before the a,ppea! board shall be as provided by 
agency rule 'and shall include oral argument if 'requested by 'a panty. If an 
appeal board has been established, exceptions shall be considered and deter
mined by the appeal board unless a privllite party shall promptly file an appli
cation for ,a determination of 'the exceptions by the agency. If the agency denies 
the 'application, 1tsll'all 'be deemed to have considered 'and denied each exception 
and affirmed the decision of 'the presiding officer. If the agency grants the a.ppli
cation, it shall determine the exceptions after considering the reasons therefor. 

"If no ·appeal board has Ibeen established, the exceptions shall be considered 
and determined by Ithe agency3Jf.ter considering the reasons therefor. 

" (3) Except where the agency simply affirm.s the decision of the presiding 
officer by denying ,the application for 'a determination of 'the exceptions, there 
shall be a ruling upon each materi'al exception; the record shall show the ruling 
and .the reruson :therefor; and 'the decision of the presiding officer shall be 
affirmed, 'set aside, or modified to conform w!f.th such rulings or remanded with 
instructions. 

"(4) After entry of the decision of the presiding officer or after the action of 
the appeal board, the agency in its discretion may, within the time prescribed by 
ag-ency rule, order the case before it for review but only upon the ground that 
the decision or action may be contrary to law or agency policy, that the agency 
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wishes to reconsider its policy, or that a novel question of policy has been pre
sented. The agency shall state in such order the specific agency policy or noyel 
question of policy involved. On such review the agency shall have all the power 
it would have if it were initially deciding the proceeding, provided that if the 
agency raises any issue of fact it deems material, the agency shall remand the 
case with instructions for further proceedings before the presiding officer. 

" (5) The action on review or on appeal if no review is taken shall be on the 
record and be the final action of the agency except when the decision is remanded 
or set fer reconsideration or rehearing. 

"SANCTIONS AND POWERS 

"SEC. 9. In the exercise of any power or authority
"(a) IN GENERAL.-Every agency shall haye a duty, with due regard for the 

rights and privileges of all interested parties or adversely affected persons and 
with reasonable dispatch, to set and complete any investigation or proceedings 
required to be conducted pursuant to this Act or other proceedings required by 
law and to make its decision. No sanction shall be imposed, investigation com
menced, or substantive rule or order be issued except within jurisdiction dele
gated to the agency and as authorized by law. 

"(b) PuBLICITY.-Publicity, which a reviewing court finds was issued by the 
agency or any officer, employee or member thereof, to discredit or disparage a 
person under investigation or a party to an agency proceeding, may be held to 
be a prejudicial prejudging of the issues in controversy, and the court may set 
aside any action taken by the agency against such person or party or enter such 
other order as it deems appropriate. 

"(c) LICENSEs.-Except in cases of willfulness or those in which the public 
health, interest, or safety requires otherwise, no withdrawal, suspension, revoca
tion, or annulment of any license shall be lawful unless, prior to the institution 
of agency proceedings therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the agency in writing 
and the licensee shall have been accorded opportunity to demonstrate or achieve 
compliance with all lawful requirements. In any case in which the licensee 
has, in accordance with agency rules, made timely and sufficient application for 
a renewal or a new license, no license with reference to any activity of a con
tinuing nature shall expire until such application shall have been finally deter
mined by the agency. 

"JUDICIAL REVIEW 

"SEC. 10. 'llfxcept so far as (1) statutes preclude judieial review or (2) judicial 
review of agency discretion is precluded by law

" (a) RIGHT OF REVIEW~-AllY pers'on adversely affected in fact by any review
able agency action shall have standing and be entitled to judicial review thereof. 

"(b) JURISDICTION, VENUE, AND FORM OF ACTION.-The districts courts of the 
United States shall have (1) jurisdiction to review agency action reviewable 
under this Act, except where a statute provides for judicial review in a specific 
court; and (2) jurisdiction to protect the other substantial rights of any person 
in an agency proceeding. Agency action shall also be subject to judicial review 
in civil or criminal proceedings for judiCial enforcement of agency action ex
cept to the extent that prior, adequate, and exclusive opportunity for such review 
is provided by law. The form of the proceeding for judicial review shall be 
any special statutory review proceeding or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions for declaratory judg
ments, proceedings in the nature of mandam'Us, writs of prohibitory or manda
wry injunction or 'habeas corpus). The proceeding for judicial review of agency 
action shall be commenced by the filing of a complaint in the district court in 
the judicial district in which the complainant resides or has his principal place 
of business, or in which the acts giving rise to the agency action took place, 
or in which any real property involved in the action is situated, except where a 
special judicial review procedure is otherwise provided by statute. The action 
for judicial review may be brou~ht against the agency by its official title. 

" (c) REVIEWABLE ACTIONs.-Every agency action made reviewable by statute 
and every final agency action for which there is no other adeqluate remedy i? any 
court shall be subject ot judicial review. Any preliminary, procedural, or Ill~(>r. 
meidiate agency action or ruling not directly reviewable shall be subject to reVlew 
npon the review of the final agency action. Except as otherwise expressly re
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quirecl by statute, agency action otherwise final shall be final for the purl?oses of 
tl1is subsectioll ,yhether 01' not there has been presented or determined any 
application for a declaratory oruer, for any form of reconsideration, or (unless 
tl1e agency otherwise requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to Superior agency authority. 

,. (d) INTERIM RELIEF.-Pending judicial review any agency is authorized, 
·",11e1'e it finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to the extent 
necessary to prevent irrepamble injury, every reviewing court (including every 
court to which a case may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court) is authorized to issue all necessary 
and appropriate process to postpone the effective date of any agency action or 
to preserve status or rights pending conclusion of any review proceedillgs. 

" ( e) SCOPE OF REVIEW.-SO far as necessary to deCision, anci where presented, 
the reviewing court shall decide aU relevant questions of law, interpret consti
tutional and statutory provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed ; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 'capricious, and abuse 
of discretion, or otherwise not in accordance with law; (2) contrary to consti
tutional right, power, privilege, or immunity; (3) in excess of statutory juris
diction, authority, or limitations, or short of statutory right; (4) without observ
ance of procedure required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8 or otherwise reviewed 
on the record of an agency hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to trial de novo by the review
ing court. In making the foregoing determinations the conrt shall review tbe 
whole record or such portions thereof as may ,be cited by any party, and due 
account shall be taken of the rule of prejudiCial error. 

"EXAMINERS 

"SEC. 11. Subject to the dvil service and other laws to the extent not incon
sistent with this Act, there shall be appointed by and for each agency as many 
qualified and competent examiners as may be necessary for proceedings pursuant 
to sections 7 and 8, who shall be assigned to cases in rotation so far as practicable 
and shall perform no duties inconsistent with their duties and responsibilities 
as examiners. Examiners shall be removable by the agency in which they are 
employed only for good cause esta!blished and determined by the Civil Service 
Commission (hereinafter called Commission) after opportunity for hearing and' 
upon the record thereof. Examiners shall receive compensation prescribed by 
the Commission independently of agency recommendations or ratings and in 
accordance with the Classification Act of 1923, as amended, except that the 
provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said 
Act, as amended, and the provisions of section 9 of said Act, as amended, shall 
not be applicable. Agendes occasionally or temporarily insuffiCiently staffed 
may utilize examiners selected by the Commission from and with the consent 
of other agendes. For the purposes of this section, the Commission is author
ized to make investigations, require reports by agencies, issue reports, including 
an annual report to the Congress, promulgate rules, appoint such advisory com
mittees as may be deemed necessary, recommend legislation, subpena witnesses 
or records, and pay witness fees as established for the United States courts. 

"CONSTRUCTION AND EFFECT 

"SEC. 12. (a) GENERAL.-Nothing in this Act shall be held to diminish the 
constitutional rights of any person or to limit or repeal additional requirements 
imposed by statute or otherwise recognized by law. Except as otherwise re
quired by law, all requirements or privileges relating to evidence or procedure 
shall apply equally to agencies and persons. If any provisi'Ons of this Act or 
the application thereof is held invalid, the remainder of this Act or other appli
cations of such provision shall not be affected. Every agency is granted all 
authority necessary to comply with the requirements of this Act through the 
issuance of rules or 'Otherwise. No legislation shall be held to supersede or 
modify the provisions of this Act except to the extent that such legislation shall 
do so expressly." 
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(0) EFFECTIVE DATE.-This Act shall take effect six months following the date 
of its enactment. No change in procedure shall be mandatory with respect to 
any proceeding initiated prior to the effective date of such change. 

[S. 1758, 89th Cong., 1st sess.} 

A BILL To provide for the right of persons to be represented by attorneys in matters 
before Federal agencies 

Be it enacted by the Senate and Hot/se of Representatives of the United Staters 
of America in Congress assembled, 

SEC. 101. PRACTICE BY ATTORNEYS.-(a) Any person who is a member in good 
standing of the bar of the highest court of any State, possession, territory, 
Commonwealth, or the District of Columbia may represent others before any 
agency i and whenever such a person acting in a representative capacity appears 
in person or signs a paper in practice before an agency, his personal appearance 
01' signature or any paper filed in the proceeding shall constitute a representa
tion that he is both properly qualified and authorized to represent the particular 
party in whose behalf he acts. 

(b) Nothing herein shall be construed either to grant or to deny to any per
son who is not a lawyer the right to appear for or represent others before any 
agency or in any agency proceeding; to authorize or limit the discipline, includ
ing disbarment, of persons who appear in a representative capaCity before any 
agency; to authorize any person who is a former officer or employee of an agency 
to represent others before an agency where such representation is prohibited by 
statute or regulation of an agency; or to prevent an agency from requiring a 
power of attorney before the agency transfers funds to the attorney for the party 
whom he represents.

SEC. 102. SERVICE.-When any participant in any matter before an agency 
is represented by an attorney at law or other qualified representative, and that 
fact has been made known in writing or in person by the representative to the 
agency, any notice or other written communication required or permitted to be 
given to or by such participant shall be given to or by such representative in 
addition to any other service specifically required by statute. If a participant 
is represented by more than one attorney or other qualified representative, serv
ice by or upon anyone of such representatives shall be sufficient. 

, [So 1879, 89th Cong., 1st sess.] 

A BILL To recodify, with certain amendments thereto, chapter 19 of title 5 of the United 
States Code, entitled "Administrative Procedure" 

Be it enacted by the Senate and House of Representatives of the United Staters 
of America in Congress assembled, That sections 1001 to 1011, inclusive, of this 
Act shall constitute the "Code of Federal Administrative Proeedure" and may 
be cited as such. 

DEl!'INITIONS 

SEC. 1001. As used in this Act. except where the context clearly indicates 
otherwise

(a) AGENCY.-"Agency" means each authority (whether or not within or sub· 
ject to review by another agency) of the Government of the United States other 
than Congress, the courts of the United States, the Tax Court of the United 
States, the Court of Military Appeals or the governments of the possessions, 
territories, Commonwealths, or the District of Columbia. Except as to the 
requirements of section 1002 of this Act, functions of courts-martial and military 
commissions, and military or naval authority exercised in the field in time of 
war or in occupied territory, shall be excluded from the operation of this Act. 
Except as to the requirements of sections 1002 and 1003 of this Act, arbitration 
and mediation functions shall be excluded from the operation of this Act. No 
agency or function shall be exempt from any provision of this Act, except by 
amendment to section 1012 of this Act. 

(b) PERSON AND P ARTY.-"Person" includes individuals, partnerships, corpora
tions, associations, and public or private organizations of any character other 
than agencies. "Party" includes any person or agency named or admitted as 
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n party, or properly seel~ing and entitled as of right to be admitted as a party, 
il1 ~lllY court 01' agency proceeding; but nothing herein shall prevent an agency 
fl'om admitting any person or agency as a party to an agency proceeding for 
Elllited purposes,

(c) AGENCY RULE AND RULE~IAKING.-"Rule" means the whole or any part 
of every agency statement of general applicability and future effec:t implement
ing, interpreting, or declaring law or pOlicy, or setting forth the procedure or 
ill'uctice reqUirements of any agency. "Rulemaking" means agency process fOr 
the formulation, amendment, or repeal of a rule. 

(d) AGENCY ORDER, ADJUDICATION, AND OPINION.-"Order" means the whole 
or any part of the final disposition (whether affirmative, negative, injunctive, 
ur declaratory in form) by any agency in any matter other than rulemaking. 
"Adjudication" means agency process for the formulation, amendment, or repeal 
of an order, and includes licensing. "Opinion" means the statement of reasons, 
findings of fact, and conclusions of law in explanation or support of an order. 

(e) AGENCY LICENSE AND LICENSING.-"License" includes the whole or any 
part of any agency permit, certificate, approval, registration, charter, member
ship, statutory exemption, or other form of permission. "Licensing" includes 
agency process respecting the grant, renewal, denial, revocation, suspension, 
annulment, limitation, or modification of a license, and the prescription or re
quirement of terms, conditions, or standards of conduct thereunder. 

(f) AGENCY SANCTION AND RELIEE'.-"Sanction" includes the who<le or any 
part of any agency (1) prohibition, requirement, limitation, or other condition 
affecting the freedom of any person, (2) withholding oJ relief, (3) imposition 
of any form of penalty or fine, (4) destruction, taldng, seizure, barring access 
to, or withholding of property, (5) assessment of damages, reimbursement, resti
tution, compensation, costs, charges, or fees, (6) requirement, revocation, or 
suspension of a license, or the prescription or requirement of terms, conditions, 
or standards of conduct thereunder, or (7) other compulsory or restrictive action. 
"Relief" includes the whole or any part of any agency (1) grant of money, 
assistance, license,· authority, exemption, exception, privilege, or remedy, (2) 
recognitioll of any claim, rigbt, immunity, privilege. exemption, exception, or 
remedy, or (3) any other action upon the application or petition of, and bene
ficial to, any person. 

(g) INITIAL DECISION AND INTERMEDIATE DECISION.-"Initial decision" means 
a decision made by 11 presiding officer which will become the action o,f the agency 
unless reviewed by the agency. "Intermediate decision" means a recommended 
decision in a rulemaking proceeding made by a presiding officer or any author
ized official orf the agency. 

(h) AGENCY PROCEEDING AND ApTION.-"Proceeding" means any agency process 
for any rule orrulemaking, Order or adjudication, or license or licensing. 
"Action" includes the whole or any part of any agency, rule, order, license, sanc
tion, relief, or the equivalent or denial thereof, or failure to act. 

PUBLIO INFORMATION 

SEC. 1002. In order to provide more adequate and effective information for 
the public

(a) ORGANIZATION, RULES, AND FORMS.-Every agency shall separately state 
and promptly file for publication in the Federal Register and for codifica.tion in 
the Code orf Federal Regulations: (1) descriptions of its central and field orga
nization, including statements of the general course and methods by which its 
functions are channeled and determined, delegations by the agency of final au
thority, and the established places at which, and the methods whereby, the public 
may obtain information or make submittals or requests; (2) all procedural 
rules; (3) all other rules; (4) descriptions of all forms available for public use 
and instructions relating thereto, including a statement of where and how such 
forms and instructions may be obtained; and (5) every amendment, revision, 
and repeal of the foregoing. 

(b) ALTERNATIVE METHoDs.-An agency may, pursuant to a published rule, 
use an alternative method of publishing the information specified in subsection 
(a) or of communicating it to all interested persons, when to do so will achieve 
economy and expedite dissemination of information to the public. No informa
tion published by such alternative method shall be relied upon or cited against 
any person who had not received actual notice thereof. 
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(c) ORDERS AND OPINIONs.-Every agency shall promptly publish its orders and 
opinions or make them available to the public in accordance with published 
rule stating where and how they may be obtained, copied, or examined. 

(d) PUBLIC RECORDS.-Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained or examined and copied, all matters initiating or placed of rec
ord in agency proceedings, including but not' limited to docket pleadings, evi
dence, exhibits, reports,· and actions taken therein, and all other records, files, 
papers, communications, and documents, submitted to or received by an agency, 
connected with the operations of the agency, and all records of action by the 
agency thereon, except as the agency by published rule finds that the subject 
matter is exempted from disclosure by subsection (f) hereof: Provided, That 
records, files, papers, and documents submitted by another agency or received 
from another agency which are exempt in the hands of such other agency under 
subsection (f) hereof continue to be exempt in the hands of the receiving agency. 
Every individual vote of the members of the body comprising the agency shall be 
entered of record and made available to the public. 

(e) EFFECT OF FAILURE TO PUBLISH.-No rule, order, opinion, or public record 
shall be relied upon or cited against any persons unless it has been duly pub
lished or made available to the public in accordance with this section. No 
person shall in any manner bl! required to resort to organization or procedure 
not so published. 

(f) EXEMPTIONs.-The provisions of this section shall not require disclosure 
of subject matter which is (1) specifically exempt from disclosure by statute, 
(2) required to be kept secret in the protection of the national security. (3) sub
mitted in confidence pursuant to statute or published agency rule, (4) the dis
closure of which would bea clearly unwarranted invasion {if personal privacy, 
or (5) related solely to matters of internal management. Nothing contained in 
this section shall be deemed to authorize the withholding of information or 
limiting availability of records to the public except as specifically stated in this 
subsection. 

BULEMAKING 

SEC. 1003. In order to establish procedures for rulemaking by agencies and to 
accord interested persons an opportunity to participate therein

(a) NOTICE.-N()tice of proposed rulemaking shall be published in the Federal 
Register and shall state (1) the time, place, and nature of public rulemaking 
proceedings, which shall not be held less than twenty days after such publica
tion, (2) the 'authority under which the rule is proposed, and (3) either the 
terms or the substance of the proposed rule, or a description of the subjects 
and issues involved. A notice of proposed rulemaking shall not be effective 
after one year from date of publication, unless extended by renewed publication. 

(b) PROCEEDINGs.-Each agency shall adopt and separately state for publi
cation in the Federal Register rules specifying the procedures whereby interested 
persons may participate in rulemaking. IWhenever rulemaking is initiated, public 
announcement of the initiation may be given and opportunity afforded interested 
persons to submit v.fews or otherwise parttcipate informally in conferences on 
the proposals under consideration, for publication in the Federal Register., IAfter 
notice of proposed rulemaking has been published. in the Federal Register, the 
agency shall afford interested persons an opportunity to participate in the rule
making through submission of written data, views, or arguments, with oppor
tunity to present the same orally, upon request therefor, unless the agency deems 
it unnecessary. The agency shall ,fully consider all submissions. iExcept with 
regard to rules of procedure, the agency shall, when requested by an interested 
person, issue a concise statement of the matters considered in adopting or re
jecting the rule and the reasons therefor. Where rules are required under the 
Constitution or by statute to be made on a record after opporttmity for hearing, 
the proceedings shall also be in coniormitywith sections 1006 and 1007 of this 
Act, except that the provision in section 1005 (c) requiring separation of functions 
shall not he applicable and that, in lieu of an initial decision pursuant to section 
1007, an intermediate decision may 'be issued which shall :be subject to exceptions 
before promulgation of the rule. Each agency shall maintain a rulemaking 
docket showing the current status of published proposals for rule-making. 

(c) EFFECTIVE DATEs.-The required publication by any agency of any rule, 
other than one which solely grants or recognizes exemption or relieves restric
tion, shall 'be made not less than twenty days prior to the effective date thereof, 
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except where the agency finds that timely execution 'Of its functions imperatively 
requires the rule to become effective within a shorter period and publishes its 
finding together with a statement of the reasons therefore, with the rule. 

(di EMERGENCY RULES.-Emergency rules may be adopted without compliance 
with the procedures prescribed in subsection (b) above, and with less than the 
twenty days' notice prescribed in subsection (a) aoove ('Or where circumstances 
imperatively reqUire, withDUt notice) where an agency finds that (1) immediate 
adopti'On 'Of the rule is imperatively necessary for the preservation 'Of public 
health, safety, or welfare, 'Or (2) compliance with the requirements of this sec
ti'On WQuld be contrary to the public interest. ISuch findings and a statement of 
the reaSQns for the action shall be published with the rule in the Federal Reg
ister. ,Emergency rules shall have effect for not mQre than six m'Onths from 
the adoption thereQf unless extended in compliance with subsections (a) and 
(b) of this secti'On. 

(e) PETITIONs.-Every agency shall accQrd all interested persons the right to 
petition for the issuance, amendment, 'Or repeal of a rule. Where the agency 
does n'Ot undertake rulemaking on the petition, it shall promptly state and trans
mit to the petitioner its reas'Ons theref'Or. Whenever an agency undertakes 
rulemaking, all related petitions for the issuance, amendment, 'Or repeal 'Of the 
rule, which have been filed within a period fixed by the agency, shall be con
sidered and acted upon in the same proceeding. The petition and the acti'On 
taken by the agency, or its statement of the reasons for not doing SQ, shall be 
matters of public record. 

(f) EXEMPTI'ON.-This section shall n'Ot require nDtice of Dr public participa
tiQn in rulemaking (1) required to be kept secret in the pr'Otection of the na
tional security, (2) relating t'O public property, loans, grants, benefits, or con
tracts to the extent that the agency finds and publishes, with a statement of 
supPQrting reasons, that such public participation would occasi'On delay or ex
pense dispr'OPortionate tQ the public interest; or (3) relating solely t'O internal 
management 'Or personnel 'Of the agency. 

ADJUDICATI'ON 

SEC. 1004. In 'Order that there may be a fair determination in every case of 
adjudication-

(a) FORMAL ADJUDICATION.-In all such pr'Oceedings in which an opportunity 
for agency hearing is required under the Constitution or by statute, the parties 
shall be entitled to a hearing and decision in confDrmity with sectiDns 1006 and 
1007 'Of this Act. Where time. the nature 'Of the prDceeding, and the pubHc in
terest permit, the agency shall aff'Ord all interested persDns an opportunity, in 
advance 'Of the hearing, tDsubmit offers f'Orthe adjustment Dr settlement of 
the cDntr'OVersy, 'Or fDr limitati'On 'Of the issues. PersQns entitled tD nDtice 'Of 
the hearings shall be given timely nDtice 'Of (1) the time, place, and nature 
thereof, (2) the legal authority and jurisdictiDn under which it is tD be held. 
and (3) the matters 'Of fact and law asserted. Pleadings, including the initial 
n'Otice, shall cQnf'Orm with the practice and requirements 'Of pleading in the 
United States district cDurts, except to the extent that the agency finds C'OnfDrm
ity impracticable and 'Otherwise prDvides by published rule. In fixing the 
times and places fDr prDceedings, due regard shall be had fDr the c'Onvenience 
'Of the parties and their representatives. The parties to a hearing shall be en
titled t'O submit and tQ have c'Onsidered prDPQsals for the settlement or adjust
ment 'Of the contrDversy. 

(b) INFDRMAL ADJUDICATIDN.-In all cases of adjudicatiDn not covered by 
subsection (a) and affecting private rights, claims, or privileges including but 
nDt limited tD matters relating to public pr'Operty, loans, grants, benefits or 
cDntracts, and determinati'Ons based upon inSpectiDns, tests, or examinations, de
cisions 'Of subDrdinate 'Officers may by rule be made subject tD review within the 
agency by the agency or designated boards or superior 'Officers. If requested, 
the reviewing authority shall furnish to a party a statement 'Of the reasDns f'Or its 
decision. The decision 'Of the reviewing authority Dr, if the agency fails to 
establish an intragency review procedure. the decisi'On of the subordinate officer 
shall, subject t'O secti'On lOOO(a), constitute agency acti'On subject to judicial
review. in which case the rec'Ord on review shall be made in the reviewing court. 

(c) EMERGENCY ORDERS.-NDthing c'Ontained in this Act shall affect existing 
pDwers t'O issue emergency orders where the agency finds, and states of record 
tho reasons fDr so finding, that (1) immediate issuance 'Of the D'rder is im



22 AD:\HNISTRATIVE PROCEDURE ACT 

peratiyely necessary for the presel'Yatiol1 of public health, safety, or Welfl1re, 
and (2) observance of the requirements of this section would be contrary to the 
pablie interest. Where an emergency order has been issued, any person who 
would ochenvise be entitled to a hearing pUl'sur..nt to suimection (a) hereof shall 
oe entitled upon request to an immediate hearing ill accordance with this Act, ill 
which proceeding the proponent of the emergency order sllaU oe deemed the mov
ing party. 

AUXILIARY PROCEDlJRAL :vrATTERS 

SEC. 1005. (a) INVESTIGATIONS.-No process, requirement of a report, inspec
tion, or other investigatory act or demand shall be initiated, issued, made, or en
forced by any agency in any manner or for any purpose unless it is within the 
jurisdiction of the agency and the authority conferred by statute. Every perSOll 
compelled to testify ,or to submit data or evidence to any agency shall be entitled 
to the benefit of counsel and to retain or, on payment M lawfully prescribed 
costs, to procure a copy of the transcript of such testimony, data, or evidence. 
Upon a showing of irreparable injury, any Federal court of competent jurisdic
tion may, in accordance 'with the provisions of section 1009(g), restrain action 
clearly beyond the constitutional or statutory jUlisdiction or authority of the 
agency. 

(b) SUBPENAs.-Subpenas shall be issued. upon request to any party to an 
adjudication subject to section 1004(a) and shall be enforced without discrim
ination between public and private parties. Any person Eubject to a subpena 
may, before compliance therewith and upon timely petition, obtain from any 
Federal court of competent jurisdiction a ruling as to the lawfulness thereof. 
Such suit may be brought in the judicial district in which the subpena is served 
or wherein the defendant resides. The court shall quash the subpena or similar 
process or demand to the extent that it is found to be unreasonable in terms, 
irrelevant in scope, beyond the jurisdiction of the agency, not competently 
issued, or otherwise not in accordance with law. Any person at whose instance 
a subpena was issued, or the agency which issued the subpena, may upon 
timely petition apply to any Federal court of competent jUrisdiction for an 
order enforcing the subpena. In any proceeding for enforcement, the court 
shall sustain such subpena to the extent that it is found to be in accordance 
with law and shall issue an order requiring the appearance of witnesses or 
the production of data within a reasonable time, under penalty of punishment 
for contempt in case of contUmacious failure to' comply w1th the order of the 
court. 

(c) SEPARATION OF FuNCTIONS.-No presiding or deciding officer acting pur
.suant to section 1006 of this Act shall be responsible to or subject to the super
vision or direction of any officer, employee, or agent engaged in the performance 
of investigatory or prosecuting functions for any agency. Except upon notice 
and opportunity for all parties to be present or to the extent required for the 
disposition of ex parte matters as authorized by law, no such presiding or 
deciding officer or agency or member of an agency acting pursuant to sections 
1006 and ·1007 of this Act shall consult with any person or party on any issue 
of fact or law in the proceeding, except that, in analyzing and appraising the 
record for deciSion, any agency member may (1) consult with other members 
of the agency, (2) have the aid and advice of one or more personal assistants, 
(3) have the assistance of other employees of the agency who have not par
ticipated in the proceeding in any manner, who are not engaged for the agency 
in any investigative functions in the same Or any current factually related case 
and who are not engaged for the agency in any prosecutory functions; any 
member of a board specifically authorized by statute to conduct deSignated 
classes of proceedings may consult with other members of such board; and any 
member of such aboard, and any·other presiding or deciding officer other than 
an agency member, may have the aid and advice as personal assistants of one 
or more employees of the agency who have not participated in the proceeding 
in any manner, whO' are not engaged for the agency in any investigative func
tions in the same or any current factually related case and who are not engaged 
for the agency in any prosecutory functions. "Agency member" as used herein 
means a cabinet officer, an ageney head, or a member of a board or commission, 
and does not include any person exercising delegated funotions. 

(d) EXPEDITION AND DENIALs.-Every agency shall proceed with reasonahle 
dispatch to conclude any matter presented to it with due regard for the con



23 ADMINISTRATIVE PROCEDURE ACT 

velli€'l1ce of the parties or their representatives, giving precedence to rehearing 
pl'Oeeedings after remand by court order. Prompt notice shall be given of the 
refnsal to accept for filing or the denial in whole or in part of any written ap
plication or other request made in connection with any agency proceeding or 
action, with a statement of the grounds therefor. Upon application made to 
any ]),ederal conrt of competent jurisdiction by -a party to any agency proceeding 
ot' by a person adversely affected -by agencyaction,and a showing to the court 
that, notwithstanding due request to the agency, there has been undue delay 
in connf>Ctioll with such proceeding or action, ,the court may direct the agency 
to decide the matter promptly. In any such case the 'agency may s-how that the 
delay was necessary and unavoida:ble. 

(e) DECLARATORY ORDER.-Every agency shall provide by rule for the enter
taining, in 'its 'sound discretion, and prompt disposition of 'petitions for declara
tory orders to terminate actual controversies, or to remove uncertainties in ac
tnal controversies as to the applicability ,to the petitioners of any statutory pro
vhdons or of any rules or orders of the agency. The order disposing of the 
petition shall constitute agency action subject to judicial review. 

,(f) NATIONAL 'SECURITY.-In the ease of agency proceedings or actions which 
involve the national security of the United States and for that reason must 
be kept secret, the agency shall provide by rule for sueh procedures pa'rallel 
to those provided in this Act as will effectively safeguard and prevent dis
closure of classified information to unauthorized ,persons with minimum im
pairment of the procedural rights which would be availlrble if classified infor
mation were not involved. 

HEARINGS 

SEC. 1006. In order to assure that all parties to agency hearings governed 
by section 1004(a) or rulemaking required under the Constitution or by statute 
to be made on a record after opportuni,ty for hearing shall be accorded due 
process of law

(a) PRESIDING Ol"FICERS.-At the taking of evidence only one of the follow
ing may -preside: (1) the agency, (2) one or more members of uhe body which 
comprises the agency, if authorized 'by law, (3) a hearing cammissioner, or 
(4) an individual ora board specifically authorized 'by statute to conduct des
ignated classes of proceedings. All evidence, whether written or oral, shall 
be submitted ,to and eonsideredby the presiding 'Officer. The functions of all 
presiding officers, as well 'as officers participating in decisions in conformity 
with this Act, shall 'be conducted in an impartial manner. Any such officer 
may at any time withdraw if he deems himself disqualified, and, upon .the filing 
in good faith by a party of a timely and sufficient affidavit of personal bias or 
disqualification of any such 'officer, ,he shall forthwith determine the matter 
as part of the record in the case. In any case in which the presiding officer 
is disqualified or otherwise 'becomes unavaila'ble ,because of extended illness 
or absence, another presiding officer may be assigned to continue with the case, 
unless substantial prejudice to any party is shown to result therefrom. In the 
event of substantial prejudice the agency may determine the manner in which 
and the extent to which the case shall be reheard. 

(b) POWERS OF PRESIDING OFFICERs.-Presiding officers shall have authority to 
(1) administer oaths and affirmations; (2) sign and issue subpenas; (3) rule 
upon offers of proof and receive evidence; (4) permit or require depositions or 
discovery upon oral examination or written interrogatories for the purpose of 
discovery or for use as evidence in the proceeding, and dispose of motions re
lating to the discovery and production of relevant documents and things for 
inspection, copying, or photographing; (5) regulate the course of the hearings, 
set the time and place for continued hearings, subject to agency calendar 'prac
tice, and fix the time for the filing of briefs and other documents; (6) direct 
the parties to appear and confer to consider the simplification of the issues, ad
missions of fact or of documents to avoid unnecessary proof, and limitation of 
the number of expert witness, and issue appropriate orders which shall control 
the subsequent course of the proceeding; (7) dispose of motions to dismiss for 
lack of agency jurisdiction over the subject matter or parties or for any other 
ground; (8) dispose of motions to amend, or to dismiss without prejudice, appli
cations, and other pleadings; (9) dispose of motions to intervene, procedural 
requests or similar matters; (10) make initial decisions; (11) reprimand or 
exclude from the hearing any person for any improper or indecorous conduct in 
their presence; and (12) take any other action authorized by agency rule con
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sistent with this Act or, in the absence thereof, in accordance to the extent 
practicable with the procedure in the United States district courts. 

(c) INTERLOCUTORY ApPEALS.-A presiding officer may certify to the agency, 
or allow the parties an interlocutory appeal 011, any material question arising 
in the course of a proceeding, where he finds that to do so would prevent sub
stantial prejudice to any party or would expedite the proceeding. The pre
siding officer or the agency may thereafter stay the proceeding if necessary to 
protect the substantial rights of any party. The agency, or such one or more of 
its members as it may designate, shall determine the question forthwith,and 
further proceedings shall be governed accordingly. No interlocutory appeal shall 
otherwise be allowed, except by order of the agency upon a showing of sub
stantial prejudice and after a denial of such appeal by the presiding officer. 

(d) EVIDENCE.-Except as otherwise provided by statute, the proponent of an 
order shall have the burden of proof, and every party to the proceeding shall 
have the right to present his case or defense by oral and documentary evidence, 
to submit rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts. Subject to these rights and 
requirements, where a hearing will be expedited and the interests of the parties 
will not be substantially prejudiced thereby, a. presiding officer may receive all or 
part of the evidence in written form. In rulemaking subject to this section and 
in cases of adjudication involving the approval of prescription for the future of 
rates, wages, corporate or financial structures or reorganizatioIll'l thereof, prices. 
facilities,appliances, services, or allowances thereof, or valuations, costs, or 
accounting, or practices bearing upon any of the foregoing, any reliable and 
probative evidence shall be received. In all other cases, the rules of evidence 
and requirements of proof shall conform, to the extent practicable, with those in 
civil nonjury cases in the United States district courts:. The complete transcript 
of the record shall be made available to the parties upon payment of la,vfully 
prescribed costs which shall be equitably divided among the parties and the 
agency.

(e) OFFICIAL NOTICE.-Agencies or any presiding officer in an agency proceed
ing may take official notice of judicially cognizable facts and technical, scientific, 
and other facts within their specialized knowledge. When an agency takes official 
notice of a fact, other than a judieially cognizable fact, not appearing in the 
record and that fact is material to the decision of the case, the agency or presid
ing officer shall bring that fact to the attention of the parties and shall afford 
every party before decision an opportunity to controvert the fact or dispute its 
bearing upon the decision. 

(f) AGENCY PABTICIPATION.-Whenever an agency shall find upon its own 
motion or that of a party in a proceeding that the public interest may be sub
stantially affected by the outcome of that proceeding, the agency shall act to pro
tect that interest by appointing such members of its staff or such counselor COD
sultants as it may deem necessary to appear in the proceeding and develop what· 
ever evidence and make whatever arguments maybe required to clarify all the 
issues material and relevant to a determination of the proceeding in accord witb 
that interest. 

DECISIONS AND AGENOY REVIEW 

SEC. 1007. In cases in which a hearing is required to be conducted in con
formity with section 1006 of this Act

(a) SUBMITTALS AND DECISIONS.-Prior to each decision by an agency whicb 
presides, or the initial decision by a presiding officer in an agency proceeding, 
the parties to the proceeding shall be afforded an opportunity to snbmit (1) 
proposed find~ngs of fact and conclusions of law, and (2) both written and oral 
argument. The record shall show the ruling upon each material finding or 
conclusion presented. Upon review of any initial decision, the agency shall, 
by rule, afford the parties an opportunity to submit (1) written exceptions to 
the decision, and (2) written briefs. Upon review of initial decisions, a party 
shall be granted opportunity for oral argument upon request, unless the agency 
deems it inappropriate or unwarranted. All decisions and initial decisions shall 
include a statement of (1) findings and conclusions. as well as the reasons or 
basis therefor, upon aU the material issues of fact, law, or discretion presented 
on the record, and (2) the appropriate rule, order, sanction, relief, or denial 
thereof; and such decisions and initial decisions shall become a part of the 
record. The grounds for any decision shall be within the scope of the issues 
presented on the record. 



25 ADMINISTRATIVE PROCEDURE ACT 

(b) RECORD FOR DECISIONS.-For the purpose of the decision by the agency 
which presides or the initial decision by a presiding officer, the record shall in
dude (1) all pleadings, motions, and intermediate rulings, (2) evidence received 
or considered, including testimony, exhibits, and matters officially noticed, (3) 
offers of proof and ruling thereon, and (4) the findings of fact and conclusions 
of law proposed by the parties. NO' other material shall be considered by the 
ao-eucy or by the presiding officer. In cases in which the agency has presided at 
the reception of the evidence, the agency shall prepare, file, and serve upon the 
parties its decision. In all other cases the presiding officer shall prepare and 
file an initial decision which the agency shall serve upon the parties, except 
where the parties to the proceeding, with the consent of the agency, expressly 
waive their right to have an initial decision rendered by such officer. In the 
absence of an appeal to the agency or a review upon motion of the agency within 
the time provided by rule for such appeal or review, eVl"ry such initial decision 
shall thereupon become the decision of the agency. 
. (c) RECORD FOR REVIEW BY AGENCY.-For the purpose of review by the agency 
of the initial decision of the presiding officer, the record shall include (1) all 
matters constituting the record upon which th€ decision of the presiding officer 
was based, (2) the rulings upon the proposed findings and conclusions, (3) the 
initial decision of the presiding officer, and (4) the exceptions and briefs filed. 
No other material shall be considered by the agency upon review. By consent 
of the parties, the records for r€view may be reduced or the issues therein 
limited. The grounds of the decision shall be within the scope of the issues 
presented on the record. The findings of evidentiary fact, as distinguished from 
ultimate conclusions of fact, made by the presiding officer shall not be set aside 
by the agency on review of the presiding officer's initial decisiO'ns unless such 
findings of evidentiary fact are contrary to the weight of the evidence. The 
agency either may remand the case to the presiding officer for such further 
proceedings as it may direct or it may affirm, set aside, or modify the order or any 
sanction or relief entered thereon, in conformity with the facts and the law. 

LICENSING 

SEC. 1008. (a) PROCEEDING.-In any case in which application is made ror a 
license required by law, the agency, with due regard for the rights and privileges 
of all interested persons, shall set and conduct the proceedings in accordance 
with this Act unless otherwise required by law. 

(b) TERMS AND CONDITIONS.-Terms, cO'nditions, or requirements limiting 
any license shall be valid only if reasonably necessary to effectuate the purposes. 
scope, or stated terms of the statute pursuant to which the license is' issued or 
required. . ' 

(c) REVOCATION, SnSFENSION, AND MODIFICATION.-No revocati'on, suspension, 
annulment, limitation, or modification by any agency of a license shall be lawful 
unless, before institution of agency proceedings therefor, the agency shall have 
(1) given the licensCtl notice in writing of facts or conduct that may warrant 
such action, (2) afforded the licensee opportunity to submit written data, views, 
and arguments. with respect to. such facts or conduct, and (3) except in cases 
of willful violation, given the licensee a reasonable opportunity to comply with 
all lawful requirements. Where the agency finds that the licensee has bCtln 
guilty of willful viola'tion, or that the public health, safety, or welfare impera
tively requires emergency action, and incorporates such findings in its order, it 
may institute revocation proceedings without compliance with the provisions 
of this subsection. Where the agency finds that the public health, safety, or 
welfare imperatively requires such action, and incorporates such finding in its 
order, it may summarily suspend the license pending proceedings for revocation 
which shall be prO'mptly instituted and determined upon the request of any in
terested person. 

(d) RENEwAL.-In any case in which the licensee has made timely and suffi
<'ient application for the renewal of a license or for a new license for the con
duct of a previously licensed activity of a continUing nature, the existing 
license shall not expire until (1) such application has been finally acted upon 
by the agency and, (2) if the application has been denied or the terms of the new 
license limited, judicial review has been sought or the time for seeking judicial 
review has elapsed or, if no time for seeking judicial review is specified, then 
sixty days after the denial. 
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JUDICIAL REVIEW 

SEC. 1009. In order to assnre a plajn, simple, and prompt judicial remedy 
to l1ersons adversely affected or aggrieved by agency action, and notwithstanding 
any limitation by statute on the minimum jurisdictional amount in controversy_ 

(a) REVIEWABLE ACTs.-Every agency action made reviewable by statute and 
every final agency action which is not subject to judicial review in an action 
brought by a person adversely affected or aggrieved shall, except as expressly 
precluded by Act of Congress hereafter enacted, be subject to judicial review 
under this Act: P1'ovided, That such judicial review shall not be exclusive of 
remedies otherwise available including action!" for declaratory judgment 01' 
proceedings to restrain or compel agency action or for habeas corpus. Any 
preliminary, procedural, or intermediate agency action or ruling not directly re
viewable shall be subject to review upon the review of the final agency action. 
Except as othenvise expressly requ,ired by the statute, agency action otherwise 
final shall be final for the purposes of this subsection whether or not there has 
been presented or determined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise required by rule and 
provides that the action meanwhile shall be in()perative) for an appeal to 
superior agency authority. 

(b) STANDING To SEEK REVIEw.-Any person adversely affected or aggrieved 
by any reviewable agency action shall have standing t() seek judicial review 
thereof, except where expressly precluded by Act of Congress hereafter enacted. 

(c) FORM OF ACTION.-A person may obtain judicial determination of the juris
diction or statutory authority of the agency in a civil or criminal case brought 
by the agency, or in its behalf, for judicial enf()rcement of such agency action, 
regardless of the availability or pendency of administrative review proceedings 
with respect thereto, except where expressly precluded by Act of Congress here
after enacted. All other cases for review of agency action shall be commenced 
by the filing of a petition for review in a United States district court of appro
priate jurisdiction, except where a statute provides for judicial review in a speci
fied court. Proceedings for review may be brought against the agency by its 
official title, in any judicial district where a petitioner resides, where all or a 
substantial part of the events or omissions giving rise to the claim occurred, or, 
if any property is involved in the proceeding, where all or a substantial part 
of the property is situated. The petition shall state (1) the grounds upon which 
jurisd,iction and venue are based, (2) the facts upon which petitioner bases 
the claim that he has been adversely affected or aggrieved, (3) the reasons 
entitling him to relief, and (4) the relief which he seeks. 

(d) IN'fERIM REpEF.-Upon a finding that irreparable injury would otherwise 
result and that the balance of equities favors such action, (1) the agency, upon 
application therefor, shall postpone the effective date of the agency action 
pending judicial review, or (2) the reviewing court, upon application therefor 
and regardless of whether such an application previously shall have been made 
to or denied by any agency, shall issue all necessary and appropriate process 
to postpone the effective date of the agency action or to preserve the rights 
of the parties pending conclusion of the review proceedings. 

(e) RECORD (IN REVIEw.-In every case of agency action subject to sections 
1006 and 1007 of this Act, the record on review shall, unless the parties con
cerned stipulate to something less, include (1) all matters constituting the 
record for action or review by the agency, including the original or certified 
copies of all papers presented to or considered by the agency, (2) rulings upon 
exceptions, (3) the deCision, findings, and action of the agency, and (4) as to 
alleged procedural errors and irregularities not appearing in the agency record, 
evidence taken independently by the court. In all other cases, the record on 
review shall be made in the reviewing court. 

(f) DECISION ON REVIEW.-If the court finds no error, it shall affirm tbe 
agency action. If it finds that the agency action is (1) arbitrary or capricious, 
(2) a denial of statutory rights, (3) contrary to constitutional right, power, 

. privilege, 	or immunity, (4) in excess of statutory jurisdiction, authority, pur
poses, or limitations, (5) not in accord with the procedures or procedural limi
tations of this Act or otherwise required by law, (6) an abuse or clearly un
warranted exercise of discretion, (7) based upon findings of fact that are clearly 
erroneous on the whole record in proceedings subject to sections 1006 and 10~1 
of this Act, (8) unsupported by the evidence in cases in which the record IS 
made before the court, or (9) otherwise contrary to law, then in any such 
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(:'vent the court shall hold Imia \yful and set aside the agency action and shall 
(i) restrain the enfoi'cement of the order of rule under review, (ii) compel 
any agency action to be taken which has been 11l11awfully withheld or unduly 
delayed, and (iii) afford such other relief as may be appropriate. In making 
tlle foregoing determinations, the court shall review the whole record or such 
portions thereof as may be cited by any party, and due account shall be taken 
of the rule of prejudiCial error. In all cases under review the court shall de
termine ali relevant questions of law and interpret the statutory and constitu
tional provisions involved and shall apply the court's own interpretation to the 
facts duly found or established. 

(g) PROCEEDINGS AN EXCESS OF JURISDICTION.-Upon a showing of irreparable 
injury, amy Federal court of competent jurisdiction may enjoin a't any time the 
conduct of any agency proceeding in which the proceeding itself or the action pro
posed to be taken therein is clearly beyond the constitutional or statutory juri& 
diction or authority of the agency. If the court finds that any proceeding contest
ing the jurisdictiOlIl or authority of the agency is frivolous or brought for the 
purpose of delay, it shall assess against the petitioner in such proceedings costsr, 
a reasonable sum for attorneys' fees (or any equiva'lent sum in lieu thereof) , and 
damages (which may include damages to the public interest) incurred by other 
parties, including the United States. 

When any such case is brought, the Attorney Gooeral may file with the clerk 
of court a certificate that the case, in his opinion, is of general public importance. 
Said certificate shall be immediately furnished by said clerk to the chief judge of 
said court who shall upon receipt thereof immediately designate a judge to hear 
and determine the case. The judge so designated shall set the case for hearing at 
the earliest practicable date and he shall cause the case to be in every way ex
pedited. Said case shall have precedence on the calendar of the trial court rund 
of the appropriate appellate courts and Supreme Court at every stage. 

LIMITATIONS OF AUTHORITY 

SEC. 1010. In the exercise of any power, authority, or discretion by any agency 
01' by any officer or employee thereof

(a) AUTHORITY.-No agency action shall be taken except within the jurisdiction 
delegated to the agency and as authorized by law. Agency action shall not be 
deemed to be withi!ll the statutory authority and jurisdiction of the agency merely 
because such action is not contrary to the specific provisions of a statute. 

(b) PURLICITY.-Agency publicity, which a reviewing court finds was issued to 
discredit or disparage a person under investigation or a party to an agency pro
ceeding, may be h~ld to be a prejudicial prejudging of the issues in coIltroversy, 
and the court may set aside any action takoo by the agency against such person 
or party or enter such other order as it deems appropriate. 

GENERAL PROVISIONS 

SEC. 1011. (a) CONSTRUCTION AND EFFEOT.-Alllaws or portions thereof which 
are inconsistent, or conflict, with the provisions of this Act are hereby repealed: 
Provided, however, That nothing in this Act shall be interpreted to diminish the 
constitutional rights of any person or to limit or repeal any additiOlIlal require
ments· imposed by statute or otherwise recognized by law. Except as otherwise 
required by law, all requirements or privileges relating to evidence or procedure 
shall apply equally to agencies and persons. Every agency sha:ll have all the 
powers necessary to enable it to carry out the provisiOns of this Act, including 
the authority to make and enforce rules thereunder. The courts shall have all 
the powers necessary to enable them to carry out the provisions of this Act. No 
subsequent legislation shall be held to supersede or modify the provisions of this 
Act except to the extent that such legislation shall do so expressly. The affirma: 
tive requirements and specifie prohibitions ot this Act shall be broadly COD.$1:rUed, 
and exemptions from, and exceptions to, this Act shall be narrowly construed. 

(rb) 'SEPARABILITY.-If any provision of this Act or the ~pp1ication thereot 
to any person or circumstance is held invalid, the remainder of this Act and the 
application of such provision to other persons or circumstances ehall not be 
affected thereby. 

(c) EFFECTIVE DATE.-This Act shall supersede the Administrative Procedure 
Act of 1946 andtlake effect on the one hundred and eightieth day after the date 
of its enactment, but (1) ill'sofaras 'the aIMndments made by this Act to the 
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Administrative Procedure Act of 1946 provide fo1" changes, requirements imposed 
by such changes shall not be mandatory as to any agency proceeding with respect 
to which hearings under title 5, United States Code, section 1006, have been 
commenced prior to the effective date of this Act; (2) the amendments made by 
this Act to title 5, United States oode, section 1009 (relating to judicial review 
of orders and decisions), shall not apply with respect to any action or appeal 
which is pending before any court on the effective date of this Act. 

REPEAL OF EXEMPTIONS FROM ADMINISTRATIVE PROCEDURE ACT 

SEC. 1012. All laws or parts of laws in force on the one hundred and eightieth 
day after the date of enactment of this Act which, either expressly or impliedly 
grant exemption from the provisions of the Administrative Procedure Act of. 
1946 are hereby repealed, including specifically such parts of laws as the follow
ing: 

1. Section 483 at the Federal Ooal Mine Safety Act, title 30, United States 
Oode. 

2. Section 2027 of the Export Oontrol Act of 1949, title 50, United States Code 
appendix. ' 

3. Section 2231 of the Atomic Energy Act of 1954, tiole 42, United States Code. 
4. Section 5 of the Second Decontrol Act of 1947 (61 Stat. 323). 
5. Section 501(b) of Public Law 155, Eighty-second Oongress, first session (65 

Stat. 364). 
6. Section 1221 of the Renegotiation Act of 1951, title 50, United States Code, 

appendix. '. ' .. 
'I. >:section 1642 (i) of the International Wheat Agreement Act at 1~, tith<7. 

United ,States Code. 
8. Section 2159 of the Defense Production Act 'Of 1950, title 50, United States 

Oode, appendix. 
9. Section 3 of Public Law 564, Eighty-second Congress, second session (66 

Stat. 732). 
10. Section 463 of the Universal Military Training and Senice Act, title 50, 

United States Oode, appendix. 
11. Sections 1881-1884 and 1891-1902 of the Housing and Rent Acts, title 50 


United States Code Annotated, appendix. . 

12. Sections 1622 and 1641 of the Surplus Property Act: of 1944, title 50 


United States Code. Annotated,appendix. 

13. Sections 1822,1830, and 1833 of the Veterans Emergency Housing Program. 

title 50, United States Code Annotated, appendix. 
14. ~ections 101, 103, and 105-125 of the Termination of War Contracts Act. 

title 41, United States Code Annotated. 
15. Sections 1738,1739,1743, and 1744 of the War Housing Insurance Act, title 


12, United States Code Annotated. 

16. Sections 1226(a) and 1252(b) of the Immigration and Nationality Act of 

1952, title 8, United States Code Annotated (to the extent that they authorize 
special procedures). 

17. Section 401(b) of Public Law 534, Eighty-second Congress, second session 
(66 Stat. 624). 

Senator LONG. Our first witness this morning is Mr. Edwin F. 
Rains, the Assistant General Counsel of the Treasury Department. 

Mr. Rains? 
BIOGRAPHICAL STATEMENT OF EDWIN F. RAINS 

:Name: Edwin F. Rains. Residence: 2829 Marshall Street, Fillls Church, Va., 
22042. Permanent residence: Same. 

Present occupation: Assistant General Counsel, U.S. Depattment of the 
Treasury. 

Marital status: Married to Marjorie D. Rains, 1941. Children: Gerald Lewis. 
Robert Edward. 

Born: April 4, 1915, New York. Son of Lewis E. Rains and Teresa Friend 
Rains. 

Education: City College of New York, B.S.S., 1934; Columbia Law School, LL.B. 
1937. 

Military service: U.S. Naval Reserve, 1944-46, ensign and lieutenant (jg.). 
Service in European theater of operations. 
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Professional career: Follmving graduation from law school and brief service 
as research assistant to Prof. Walter Gellhorn at Oolumbia Law School joined 
staff of the Treasury Department, Bureau of Oustoms. Served as an attorney 
in the Bureau of Oustoms, later with the Foreign Funds Oontrol and as an attor
ney handling matters involving the Office of International Finance. Served as 
Ohief Oounsel of Foreign Assets Oontrol from 1951 to 1960. Appointed Assist
ant General Oounsel April 1, 1960. Presently responsible for the legal work of 
the Bureaus of Oustoms, Narcotics, and Engraving and Printing, and the U.S. 
coast Guard~ 

Bar memberships: New York, District of Oolumbia, and D.S. Supreme Oourt. 

STATEMENT OF EDWIN F. RAINS, ASSISTANT GENERAL COUNSEL, 
U.s. TREASURY DEPARTMENT; ACCOMPANIED :BY CHARLOTTE T. 
LLOYD, SPECIAL ASSISTANT TO GENERAL COUNSEL 

:Mr. RAINS. Mr. Chairman, I have brought with me l\tfrs. Char
lotte T. Lloyd, Special Assistant to the General Counsel of the Treas
ury Department. 

Senator LONG. Mrs. Lloyd, 've are happy to have you here with us 
today.

Mr. RAINS. l\tfr. Chairman, I am pleased to appear before your 
committee to testify with respect to S. 1336 to amend the Administra
tive Procedure Act and other related bills. ~ly task in this respect 
is a somewhat difficult one in view of the fact that I so thoroughly 
approve of the objectives of this legislation and yet, at the same time, 
have to express a series of grave objections because of a number of 
serious problems which. the proposed legislation presents to the Treas
ury Department and, I am sure, to other agencies of the Federal 
Government. 

As you know, we have had the opportunity to report and testify 
with respect to similar bills which were before this subcommittee dur
ing the last Congress. In this connection, the Treasury Department 
submitted voluminous reports and our then General Counsel, Mr. Belin, 
testified at considerable length and in great detail. Because so much 
of what is contained in the present proposed legislation was also before 
Congress when l\tfr. Belin testified, I shall not attempt to cover all 
aspects of these 'bills. Although there have been a number of notable 
improvements from our point of view in the present proposedlegisla
tion as compared with earlier versions, a great deal of what we objected 
to still remains. , 

I would like leave, Mr. Chairman, to depart from the printed state
ment which has been presented to you and go through this, if I may, 
in a somewhat different fashion. 

Senator LONG. That will be entirely agreeable. And if you desire, 
your entire printed statement may he printed in the record. 

Mr. RAINS. Thank you, sir. . 
Senator LONG. Without objection, such will be done. 
(The entire printed statement of l\tfr. Rains is as follows:) 

STATEMENT OF EDWIN F. RAINS, ASSISTANT GENERAL OOUNSEL, U.S. TREASURY 
DEPARTMENT 

Mr. Ohairman, I am pleased to appear ·before your commi:ttee to testify with 
respect to S. 1336 to amend the AdministratiV1e Procedure Act and other related 
bills. My ta:sk in this respect is a 'somewhat difficult one in view of the fact that 
I so thoroughly approve (}f the ·objectives of this committee and yet 'at the same 
time have:to express a series of grave objections 'because of a number of seri-ous 
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problems which the proposed legislation presents to the Treasury Department 
and. I am sure, to other agencies of the Federal Government. 

As yGU know, we have had the opportanity to report and testify with respect 
to similar bills which were 'before this subcommittee during the last Congress. 
In thi,,: connection, the Tres:sury Department submitted voluminons reports and 
our then General Counsel, Mr. Belin, testified at consider-ruble length and in great 
detaiL Because so lllueh of what is eonLailleJ. in the present legislation was also 
before Congress when Mr. Belin testified, I shall not artelllpt to cover all a.'!pects 
of these bills. Although there have been a number of notable improvements from 
on:' point of view in the present proposed legislation las compared with earlier 
Vel't:illlut-, a great deal of what we objeeted to still remains. 

I fear I must state at the outset that our general adverse conclusion with 
respect to S. 1336 persists; that the public who are the intended beneficiaries of 
this legislation would be adversely affected 'by ills enactment, because this legis
lation ,yould make the a:dministrative process lllore complex, more prolonged and 
more expensive. We believe, moreover, that it would unnecessarily expose the 
private affairs :or! individuals to puhlic scrutiny and that it would hinder efficient 
criminal law enforcement and the execution of other vital laws. We believe it 
would lead to premature 'and unwise disclosure of pending agency operations and 
we believe that it would-be detrimental to the private citizen who deals with ad
ministrative agencies in that it would open to collateral attack administrative 
deterllli:1atiollS favorable to those persons. 

These' conclusions will be demonstrated, I 'believe, in the following diSCUSSion 
of certain major difficulties which our Department, in pariticular, and, I am Sure, 
other Federal agencies .find in the present revision. These difficulties relate to 
sections 3, 4, 5, 6, 9, and 10. 

SECTION 3: PUBLIC INFORMATION 

Section 3 of the Administrative Procedure Act is a measure intended to allow 
all persons concerned with the administrative process of an agency to obtain all 
necessary information from the agency. S. 1336 would transform section 3 into 
a measnre wherehy any person whatever his lllotive could obtain almost any sort 
of information relating to or arising ont of any agency's operations and plans for 
operations, regardless of the person's need for the information and, to a large 
extent, regardless of the harm which disclosure of the information might cause. 
S. 1336 would achieve this result (1) by requiring the publication of all "state.
ments of general policy," even those relating only to internal management of no 
concern to the public; (2) by providing access to all agency records except those 
dealing with the matters described in the narrow exemptions; (3) by requiring 
these records to be made available to any person; (4) by virtually eliminating 
executive discretion in this area; (5) by undoing the effectiveness of agency ac
tion and by penalizing the agency officers if the requirements are not met; and 
(6) by requiring the indexing of the millions of agency opinions, statements of 
policy. interpretations and instructions in circumstances in which this expensive 
action cannot be of value to anyone. 

Our principal objections to this metamorphosis of section 3 are that such ex
b'erne requireillents for disclosure will prevent the executive branc'h from enforc
ing the laws responsibly and will multiply the cost to the taxpayer, and may re
duce the necessary cooperation of private businesses and citizens in complying 
with the law. 

THE SPECIFIC EXEMPTIONS 

Let me illnstrate these dangers by examining the scope of the specific exemp
tions provided in section 3 (e). It will be seen that among the matters which can
not be withheld from disclosure are internal adviSOry communications which 
underlie decisions reached by an agency with respect to the law and facts before 
it. This is because the exemption for interagency memorandums (5) Is limited 
to communications dealing solely with matters of law and policy. Any legal or 
policy problem rests upon its factual foundation. Internal communications must 
deal with facts to be useful, but inclusion of facts would turn them into public 
documents. Agency advisers could not give advice to agency officials without 
such advice being furnished with the reservations natural to one who knOWS 
that he is speaking on the public record where his expressions may be misinter
preted by those who do not have a full background in the matters iIivolved. ThE' 
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frank expression of the vie,vs of subordinates, which are vital to informfd judg
ments by their superiors, could not be expected to flourish in such an atlliu;:;phere. 
The courts have recognized the need of the Government, or any organization, for 
internal advice free from the danger of public di;;;closure and have therefcl'e rec
ognized an evidentiary privilege in stich communications. 

ThE' E'xE'mptions woulcl not protect the agency'8 instruction8 to its staff on 
methods of law enforcement since the proposed section removes the present ex
emption for matters of "internal management of an agency" and provides only 
all exemption for "internal personnel rules and practices" (2). In fact. sub",ec
tiOll (b) would require public inspection of staff manuals and instrnctions to 
staff "that affect any member of the puhlic." All Treasury's law enforcement 
staff manuals affect members of the public, l1articularly those who wonld violate
tIl€' la,Y and those who would be victimized by such violation. The Narcotics 
Bureau's instructions, for example, could hardly be effectively enforced if any 
nl1l'cotks dpaler could examine the Bureau's instructions to Treasury agents. 

'l'he exemptions would not protect the trade secrets of the Government which 
han' been developed from Goyermnel1t research and operations. This is be
Ciluse exemption (4) for trade secrets and commercial and financial information 
l'Plates only to such matters "obtained from the pubUc." Thus, the taxpayers' 
invf'stment in such research would be lost and the essential need to keep 
f'eeret f;uch processes as the production of currency and Government securities 
woulc1 be disregarded. 

Although the exemptions are obviously intended to preclude disClosure of 
l1ersonal and financial information where such disclosure would constitute an 
unwarranted invasion of privacy, due to the way the bill is drafted the dis
closure would only be precluded if the information was contained in certain 
classes of Government records. If it was contained in other kinds of Govern
ment records, nothing would prevent its disclosure. No bill would be satis
factory insofar as this Department is concerned unless it made it entirely clear 
that the mass of personal information in the files of the Internal Revenue Serv
ice, the Bureau of Customs and the Bureau of the Public Debt would be ex
empt from disclosure. 

The bill provides no exemption to protect from premature public disclosure 
the vast area of fiscal management and monetary stabilization the successful 
operation of which undergirds our economy and national strength. The Treas
ury provides ample information on all of those operations at the appropriate 
time. but disclosure to the financial world of the facts of the plans for snch 
fiscal activities before they OCClli' would destroy the usefulness of the plans. 
~Iany other examples. could be given on the injurious effect on Government 

and on the public resulting from the prO'pOsed deletion of those provisions now in 
section 3 of the APA which permit the withholding from indiscriminate dis
closure of matters relating solely to the internal management of an agency and 
matters which for good cause or in the public interest should be held confidential. 
We doubt that under our constitutional system the executive may be deprived of 
all discretion regarding disclosure of Government records; moreover, even if snch 
a step could be taken constitutionally we believe that it would be unwise to 
take it. 

THE CURRENT INDEX REQUIREMENT 

Another major difficulty with the proposed section 3 is the requirement of 
indexing a vast amount of material of no precedential or permanent importance. 
Subsection (b) would require every agency to maintain for the public a cur
rent index of every final opinion and order in the adjudication of cases, every 
statement of policy and interpretation adopted by the agency, and every 
staff manual and instruction to staff that affect any member of the public, The 
problem here is that the bill would require an enormous amount of costly work 
which when accomplished would have no conceivable utility. Every cnstoms 
liquidation or appraisement is an adjudication. Millions of these decisions are 
reached each year. A minute percentage of these have precedential or permanent 
value to the public, and yet thf' requirement of indexing each one would 
compel expenditure of tax money for a largE' staff, needless paperwork and 
filing space for the useless product of this unnecessary work. To index all of 
(he decisions of the IRS on the assessment of taxes· and of the Bureau of 
Public Debt on ownership of securities, to name only the larger areas of ad
judications, would lead to a similar unnecessary and costly burden on our 
economy. The Treasury already indexes all of the Customs and Internal 
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Revenue rulings and interpretations which have precedential value in its 
publications relating to these matters. 

THE COURT PROVISIONS 

A further major objection is the accumulation of advantages to be given under 
section 3 to a complainant against an agency in a suit in the district court. Not 
only is the complainant's case to take precedence on the docket but the normal 
rules of judicial procedure are to be reversed against the Government. The 
complainant does not need to prove any right to, or need for, the information 01' 
any basis of complaint other than an unsatisfied curiosity. To obtain Govern
ment documents any private litigant could avoid the discovery rule (rule 34) 
of the Federal Rules of Civil Procedure, which requires a showing of "gOOd 
cause," by following the section 3 route of forced disclosure. 

From the foregoing it is evident that our problems with respect to section 3 are 
so basic that a discussion of changes in specific provisions would not o,ffer solu
tions. 

SECTION 4: RULEMAKING 

We know of no constitutional principle or precedent which would require a 
rule, as it is defined in section 4 (c) (2) of the bill, to be made after hearing and 
on the record. A rule is a quasi-legislative promulgation of general applicability 
and future effect. Therefore, we believe that the reference in section 4(c) (2) to 
rules. required by tl}e Constitution to be made on the record after hearing is 
meaningless and would result in fruitless litigation, and should be omitted. 

Moreover, the provision in section 4 (d) is unreasonable in limiting rules, 
whkh were initially promulgated in an emergency, to a I-year life even after 
readoption pursuant to the formal requirements of notice and hearing. This 
Department finds no purpose in this arbitrary time limitation and recommends 
its elimination. 

SECTION 5: ADJUDICATIONS 

The Treasm:y believes that a presiding officer or member of an agency appeal 
board should be permitted to consult with the specialist staff of the agency not 
involved in investigating, prosecuting or advocating functions on a fact in issue 
without notice and opportunity for all parties to participate. This should im
prove the decision without affecting its impartiality. Section 5(a) (6) should 
be suitably amended. 

We recommend that section 5(a) (7) be amended to authorize emergency ac· 
tion for the preservation of the "public health, interest, or safety." This added 
llexibility is n~essary in the conduct of such matters as foreign assets control 
and foreign transactions control. The public appears to be adequately protected 
by the provision for immediate judicial review. 

Most important, adjudications which are not required to be made on the record 
should not be subjected to the notice and decision formalities implied in subsec
tion (b). Any such requirements would affect millions of informal adjudica
tions made annually by Customs and by the Internal Revenue Service. 
Formalities are unnecessary since these adjudications are subject to a trial de 
novo in Gourt if the importer or taxpayer believe the agency decision to be 
improper.. 

SECTION 6: ANCILLARY MATTERS 

Subsection (b) would permit any attorney who is a member of the bar of any 
'State to represent others before the Internal Revenue Service. This would 
abolish the present enrollment to practice before that Service which Congress 
has previously considered necessary and which experience has justified. Our 
Vt;lst and unique internal revenue system requires that, as far as possible, tax
payers and the Government will be protected against representatives who violate 
the tax laws or are otherwise unethical. Because the enforcement of ethical 
standards in many States is lax, because even vigilant State bars are unaware 
of tax frauds or violations by bar members, lmd because attorneys frequently 
belong to the bar of more than one Stat'e, a simple requirement of bar member
ship in one State by no means insures that a bar member will be a reliable 
representative of taxpayers. 

Another objectionable feature of subsection (b) is the required acceptance of 
a person's bare assertion by oral or written word that he is authorized to repre
sent a taxpayer. Such a bare assertion is inadequate to protect confidential 
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tax information from disclosure to unauthorized persons and to assure the 
Service that it is dealing with the actual taxpayer. The protection of a power 
of attorney by the taxpayer should be included. 

SECTION 9: SANCTIONS AND POWERS 

The new provision in section 9(b) would authorize a court to set aside agency 
action adverse to a complainant if it finds that the agency issued publicity to 
discredit or disparage him and holds that the publicity was a prejudicial pre
judging of the issues. We recognize that no agency should issue publicity for 
the purpose of discrediting a person having business before the agency. But 
section 9(b), though desirable in intent, may establish unsound administrative 
procedure. It invites the person who was the subject of any sort of publicity 
to await the agency decision and, if it proves adverse, to complain to a court 
that the publicity disparaged him and was a prejudicial prejudgment. Under 
existing section 7(a) of the Administrative Procedure Act (and this would not 
be changed by S. 1336) a person before an agency who, in good faith, believes 
the presiding officer, including the agency, is personally biased or otherwise dis
qualified should file an affidavit and have the matter determined as part of the 
record. 

Further, section 9(b) would appear to be unnecessary inasmuch as under 
normal court review of agency decision a court reviewing for abuse of discretion 
is free to consider whether there was prejudgment, and to set aside action as 
arbitrary and capricious if it was based on prejudice or prejudgment. 

SECTION 10: JUDICIAL REVIEW 

The revision of this section would throw open to uncertainty two cardinal 
provisions now governing judicial review which the courts have clarified over 
the years. The provision of section 10 of the Administrative ~edure Act 
as it now stands, excludes from judicial review agency action which is "'by law 
committed to agency discretion." The language of this bill would change section 
10 so as to exclude review of actions where "judicial review of agency discretion 
is precluded by law." This cbiange mayor may not be substantial. If there is 
no change in meaning, the change is unnecessary and, for this reason, undesir
alble. But the change is still more undesirable if it is intended to mean that the 
discretion of a court should ever be substituted for that of the agency in a 
matter within the agency',s discretion. It should be noted that agency action 
which is discretionary may, be jUdicially reviewed to determine if it is arbi
trary, unreasonable, capricious, or wiithin the area of discretion conferred. 
We can see no .valid reason for providing any further review for discretionary 
agency action. ., 

Section 10 of the present bill would also allow any person "adversely affected 
in fact" to abtain judicial review of agency action. At present, persons who are 
indirectly affected economically may not, for that reason alone, collaterally 
atltack an agency decision. If they are permitted to do so, administrative deci
sions will remain in prolonged controversy between the persons directly af
fected and those indirectly affected. The true parties in interest would face 
a long period in which they would be uncertain whether they could rely on 
the agency decision since it might be attacked in court by any business com
petitor, supplier, customer, or even taxpayer who might show that some adverse 
eifecthad been caused him by that decision. 

CONCLUSION 

For the reasons which I have outlined and for the further reasons expressed 
in our reports on this bill and its predecessor the Department must urge this 
su.bcommittee to reject S. 1336. 

Mr. RAINS. First let me say that there have been a number of no
table improvements in the proposed legislation as compared with 
earlier versions. We think that the committee has heeded a good 
many 'Of our comments and that the drafts which are now before it re
flect great improvements 'Over prior bills. 

We feel, however, that there is a great deal that remains to be done. 
Despite what has been done, our general adverse conclusions with 
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respect to S. 1336 persist. vVe believe that 'the proposed legislation 
would unnecessarily expose the private affairs of individuals to public 
scrutiny and that it would hinder efficient criminal law enforcement 
and the execution of other vital laws. 'Ve believe it would lead to 
premature and unwise disclosure of pending agency operations and 
we believe that it would be detrimental to the private citizen who 
deals withadministrative agencies in that it would open to collateral 
attack administrative determinati'ons favorable to those persons . 

.Let me first tUTIl to section 3 which, of course, is the same as S. 1160. 
There is no difference in principle 'between the views, as I understand 
them, of those who sponsor tlns legislation and of the Treasury De
partment. I would like very much to emphasize ,this point. All of 
us share the same objectives. 'Ve all desire to keep interested members 

"of the public as fully informed as possible with respect to the opera
tions 'Of the agencies. 1Ve all recognize, however, that there is certain 
information contained in agency files which should not be made pub
lic. This is recognized in the pending legislation by the exemptions 
from disclosure which are set forth in section 3 (e) . The Treasury 
Department, however, has concluded, reluctantly, that these exemp
tions are inadequate, and that in some cases they are unclear. 

The first exemption relates to matters "specifically required by Ex
ecutive order to be kept secret in the interest 'Of national defense or 
fureign p'Olicy." I shall not repeat here what we have already said 
about this exemption being too narrow in using the tenn "national 
defense" instead of "national security." But I must stress that we 
persist in this view. 

I shall turn instead to the requirement that the exemption be pur
suant to an "Executive order." This requirement transfers a serious 
burden to the shoulders of the President. Every President works 
harder than any man should be called upon to do. The burdens of 
the office seem always to increase, never to diminish. Requiring the 
Chief Executive to focus on ,"vhether particular infonnation or partic
ular classes of information may be released constitutes a needless addi
tion to the burdens of that 'Office. Cle"arly, there have been deleguted 
to such people as the Secretaries of Defense, State, and Treasury far 
more serious responsibilities than that 'Of determing whether particu
lar information my be released. Moreover, the use of the Executive 
order seems to contemplate that the President's advisers are so pre
scient that they can foretell what all the questions are which will arise, 
so that they may postulate the right 'answers liong in advance of the 
questions arising. 1Ve do not believe that this is possible. 

The second exemption protects matter "related solely to the internal 
personnel rules and practices of any agency." This is good so far as 
It goes. But, we don't believe that it goes far enough. There are many 
other internal 'agency documents which should not be released. The 
investigative manuals of the Secret 'Service and the Bureau of Narco
tics, for eX'ample, contain infonnati'On the release of whieh would 
only be of assIstance to criminals in telling them how to plot their 
crimes so as best to escape detection. Surely such information should 
be protected. 

Further and more important, agency heads rely and have to rely on 
the advice of their subordinates. The frank expression of the views 
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of subordinates is vital to informed judgments Qf superiors and such 
frank expression cannQt be expected to' flourish if subordinates be
lieve that they are speaking on the public record where any chance 
expressiQn may be misinterpreted by those who do not have full back
QTound in the matters involved. It is to' be feared that if a proper
~xemptiQn is not included to cover the advice of subordinates, such 
advice will take the form of Qral statements which may be fQrgotten 
or misinteI"J:reted, rather than written ones. The restricted SCQpe Qf 
this exem:ptlOn will nQt lead to more disclQsure Qf the 'advice Qf subordi
nates; it IS more likely to' lead to' the subordinates supplying WQrse 
advice. As I shall PQmt out later, the fifth exemptiQn does not offer 
a solutiQn to this prQblem. 

The third exemptiQn protects matters "specifically exempted frQm 
disclosure by statute." Mr. Belin in earlier testimony described the 
problems which this exemptiQn creates and I shall not dwell Qn them. 
Suffice it to say that this language casts doubt Qn the continuing 
validity Qf 18 U.S.a. 1905, the principal statute which heretQfQre has 
been regarded as prohibiting certain classes Qf disclosure. 

The fourth exemption ,Protects frQm disclosure "trade secrets and 
cQmmercial Qr financial mfQrmatiQn obtained frQm the public and 
privileged or confidential." We see twO' inadequacies in this exemp
tiQn. First, it does nQt go far enQugh and, second, it is unclear. 

In the first place, it should be noted that this exemptiQn prQtects 
information Qnly if it is Qbtained from the public. The release of 
certain classes Qf infQrmation in the Treasury Department's files would, 
in Qur QpiniQn, cQnstitute an invasiQn of privacy, but the infQrmation 
contained in thQse files was nQt.obtained frQm the public. Let me give 
you an example: the Trec'tsury Department sells savings bonds. By 
the act of selling the bonds, it knows to' whQm they are SQld and, ulti
mately, who owns all of the registered savings bonds in the cQuntry . 
But this infQrmation was nQt Qbtained from the public; it was.gen
erated by the sales. Presumably, the Treasury Department could 
nQt rely on this exemptiQn to refuse to comply with any request for 
the names and addresses of the owners Qf savings bQnds and informa
tion as to what ~ach of them Qwns. 

The lack of clarity in this exemptiQn stems from the use Qf the 
words "privileged or confidential." It shQuld be nQted that the term 
"privileged" in nQrmallegal usage arises Qut of a relatiQnship between 
the partIes, it does not arise Qut Qf the nature of the infQrmation itself. 
InfQrmatiQn passed between husband and wife, Qr between client and 
attorney, is privileged, nQt 'because of the nature of the infQrmation 
but because Qf the nature of the relatiQnship of the parties. 

There are, of CQurse, other classes Qf privilege, as, for example, the 
informer's privilege, but this, of CQurse, WQuld not be relevant to' "trade 
secrets and commercial Qr financial infQrmation." AccQrdingly, we 
are left in grave dQubt as to what is "privileged" in the sense Qf this 
exemptiQn. 

A similar difficulty attaches to the word "confidential." Presum
ably, all "trade secrets and commercial or financial information ob
tained from the public" are not confidential or the words "or con
fidential" WQuld not have been added to complete the description 
of what is exempt from disclosure. And, if all trade secrets and com
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mericinl information obtained from the public are not "confidential" 
we are left without any touchstone for determining which of them a~e 
"confidential. " 

The fifth exemption protects matters that are "interagency or intra
agency memorandums or letters dealing solely with matters of law or 
policy." 

"Ve can think of nothing which would be protected by this ex
emption, since we have never, at least in my experience, written a 
memorandum or a letter which was not based on and did not dis
close some facts or some factual circumstance. The operation of agen
cies are based upon factual foundations and agency memorandums and 
letters reflect this ... By "way of an example, we believe this exemption 
would not protect correspondence between the Department of Justice 
and the Treasu.ry Department with respect to the question of settle
ment of an automobile accident case involving a Treasury vehicle and 
the vehicle of someone else. Any discussion with respect to settle
ment would undoubtedly have to deal with the nature of the evidence 
the availability and reliability of witnesses and similar factual con~ 
siderations. vVe doubt that the intention of the proposed legislation 
is really to compel the Government to disclose its presettlement dis
cussions between attorney and client. Certainly I think that most at
torneys in private practice would be horrified if anyone were to attempt 
to make them disclose letters and memorandums exchanged between 
themselves and their clients relating to any such subject. 

The sixth exemption relates to "personnel and medical files and simi
lar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy." We would much prefer to see the 
word "clearly" stricken from this exemption. It is our belief that if 
the disclosure is unwarranted, it should be prohibited. That should 
be the test. Further, it is our belief that unwarranted invasions of 
pers.onal p'rivacy should be.prohibit~d r~gardles..s of ~he nature of the 
filem whICh the relevant mformatlOn IS contamed. We can see no 
basis for allowing the possibility of an invasion of personal privacy to 
depend upon the filing system of an agency. 

Senator LoNG. Can you make that statement to apply to all the acts 
of the employees and agents of the Department of the Treasury ~ 

Mr. RAINS. Mr. Chairman, I know very well you have a very keen, 
deep interest In the question of invasion of privacy. And I want to 
assure you that I feel muc~ as yo'!! do. ~ am not personally familiar 
with a good many of the thmgs wIth whICh you have concerned your
self of late, and I am not really in a position to comment on them. 

Having said all this abou.t these exemptions, and having been rather 
critical of them, let me at this point, say a couple of nice things about 
two of them. The Treasury Department certamly wishes to commend 
those who have transformed exemption 7 from its earlier form and 
added exemption 8. We believe that both of these changes are very 
useful and desirable. I think we still would want to change a few 
words with regard to exemption 7, but on the whole, we beheve that 
this exemption is on the right track. 

Mr. FENSTERWALD. Could I interrupt long enough to suggest that 
if there are certain drafting changes that we think would be helpful 
that you would be available at any time to talk with members of OUf 
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~taff ? I know that there are certain fundamental differences that 
we 'Tould be unable to resolve, but if there are drafting problems, we 
would welcome your help. 

~Ir. RAINS. 1\fr. Fensterwalcl, you only have to call on us; we are 
al wa,vs at your disposition. 

Jfy:. FENSTERWALD. Thank you. 
:Mr. RAINS. Turning from' the exemptions to another facet of sec

tion 3, the Treasury Department ,vishes to call attention as forcefully 
as possible to the unfortunate effects which the indexing requirements 
of section 3 (b) would impose. 

And here I want to say that I am dealing now with an area which, 
I am certain, is not intended to be covered in this way by the propo
nents of the legislation. I am sure that what we have here is one of 
those fortuitous side effects that stems from the fact that the opera
tions of the agencies are so manifold and so complex that nobody 
can ever hope to see all the consequences which enactment of this type 
of legislation would produce. 

And again, I would like to stress that the Treasury Department 
fully shares the objectives of the propone;nts of this legislation in this 
regard. We firmly believe that it is desirable for members of the 
public to have ready access to the precedents of an agency. Moreover, 
we are convinced that tile agency's self-interest is served when the 
public is as well inform~~ as possi?le about t~e agency's substantive 
and procedural rules, decISIOns, and mterpretatIons. 

The problem from the Treasury's ~oint of view is that S. 1336 and 
S. 1160 in seeking to achieve this desIrable purpose would require the 
agencies, at great expense to the taxpayer, to engage in a vast amount 
of unessential work which would be of no use to anyone and which 
would interfere with effective agency operations. 

The proposed requirement would adversely affect the activities of 
many agencies, among which the Bureau of Customs is a notable ex
ample. Under. the propostil legislation all fina.l orders would have 
to be indexed ... The Bureau of Customs appraises all imported mer,
chandise, classifies it, and assesses duty on it (or passes it free of duty) . 
During calendar year 1964, it processed "consumption entries" the 
most common type of formal customs entry, in connection with more 
than llh million importations of merchandise. With respect to each 
such entry, there were at least two "orders"--Dne an "appraisement," 
the other a "liquidation." In addition to these 1lh million entries, the 
Bureau of Customs processed more than 4 million other entries of 
various kinds for final action. And in connection with each one there 
is probably at least one final order," within the meaning of the pro
posed legislation. 

To visualize what numbers of this size really mean, let me use the 
Washington metropolitan area telephone book as a basis of compari
son. The phone book, printed on thin paper, with four columns to 
the page, giving but a name, address and telephone number for each 
listing, contains around 735,000 names and occupies more than 1,700 
pages. If each customs order could be indexed in a single, short 
column line, we would have 10 telephone books of index, yearly. But, 
of course, to be meaningful, the index would have to provide some 
kind of description of what the importation was, and what the ques
tions decided were. 



38 ADMINISTRATIVE PROCE'DURE ACT 

. In short, with respect to an appraisement matter, the index would 

.have to show that merchandise had been impo'rted from certain places 
had been declared as being worth a certain amount of money, and that 
·the appraiser had either found that this valuation was correct or 
incorrect. With respect to a classification matter it would have to 
provide an adequate description of the merchandise imported, set forth 
"vhat the importer felt was the proper classification, and state the 
decision which was made by the collector of customs. In the simplest 
kind of importation, this could probably be done in a relatively few 
lines, 4 or 5, perhaJ?s. In a more complicated importation where 
the importer was brmging into the country a number of things in 
different categories, such as, rugs, furniture, vases, and so on, the 
description would have to be quite lengthy. If the bill is enacted, 
it would provide for the accumulation of an index which would yearly 
grow by perhaps the equivalent of 50 vVashington telephone books. 

Obviously, this would be a burden; but like all burdens, it is one 
that coulld be bearable if it were justified, but it is not justified. 
Most importations relate to merchandise with respect to which there 
is little controversy and no problem. For example, and we have 
used this example before in a submission to your committee several 
years ago, fresh bananas are free of duty under the tariff schedules. 
Thousands of shipments of fresh hananas into the United States 
occur each year. To have 10,000 or 12,000 or 15,000 indexed items 
a year each saying that bananas were imported, were declared to be 
free of duty and were found to be free of duty, certainly would add 
nothing which is to anyone's advantage. 

~foreover, no one should think that putting a useless load of work 
on an agency such as the Bureau of Customs is disadvantageous only 
to the agency. The taxpayer bears the burden of supporting the 
agency's work. However, there is another way in which the public 
would suffer from the imposition of such a task on the Bureau of 
Customs. The job of determining the answer to difficult classification 
questions isa very important one. Today, this task is undertaken 
in Bureau headquarters by a group of less than 15 people. Last year, 
they turned out more than 1,900 precedential rulings which were of 
importance to the American importing and consuming public and 
which were published and indexed. 

To throw the burden of useless indices onto the Bureau of Cus
toms would lead to the slowing down of the important task of clas
sification which they are doing. And here I must again stress that 
there is no desire to avoid indexing of the things that should be 
indexed. I have brought with me a couple of recent copies of the 
weekly "Treasury Decisions" which contain a large number of classi
fication rulings which are of precedential value and which are an
nually indexed. I will leave copies of them with the committee for 
its perusal. Indexing of this kind is valuable and the Treasury De
partment already does it. But indexing for the sake of indexing, 
with respect to material which no one wants and which can serve 
no useful purpose, is a waste of time and should not he tolerated, let 
alone encouraged. 

In connection with my discussion of indexing, I should perhaps 
turn at this point to section 5 (b) of S. 1336 and comment on Its 
relevance to the kind of customs adjudication to which I have been 
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making reference. As I said earlier, these adjudications are num
bered in millions and their rate of increase in recent years has been 
steady. Section 5 (b) would require the agencies to provide pro
cedures which, in the context of the customs operation, are unneces
sary and would serve no purpose for either the importer or the Govern
ment. It should be remembered that each of these adjudications is 
subject to full judicial review de novo in the Customs Court, with 
appeal lying thereafter to the Court of Customs and Patent Appeals 
and by certiorari to the Supreme Court. Surely this type of judicial 
review is protection enough, and provides the most formal sort of 
adjudication for anyone who needs or desires it. And the present 
system provides for simplicity of operation in the vast bulk of cases 
which are routine and which present no problems at all. 

I might add that section 5 (b) also would appear to require an 
agency to provide some kind of adjudicatory proceeding whenever the 
calculating machines of the Internal Revenue Service click along and 
discover that someone has made a mathematical error in adding or 
subtracting on his income tax return and the Service so notifies the 
taxpayer, either sending a refund or asking for more money . We 
doubt that this really is the intention of the proponents of this legisla
tion and we urge that due consideration be given to these side effects 
which so far as we know are unwanted by everyone. 

I should like to turn now to section 4 and comment at this time 
only on the provisions of section 4: (d) relating to emergency rules. 
As we have indicated to you previously, we are at a loss to know why 
an agency which gives full notice and complies with all of the pro
cedures of section 4 should be stopped from promulgating a permanent 
rule solely by reason of the fact that the agency earlIer adopted a 
similar rule as an emergency measure-and did so in full accordance 
with law. We doubt that the proponents of this legislation really 
desire that agencies refrain from taking necessary emergency action 
in appropriate circumstances j and yet one effect of taking such action 
is to restrict the agencies' future authority to issue permanent rules. 
'Ve can think of no justification for this. 

Both section 6 of S. 1336 and S. 1758 deal with practice by attorneys 
before Federal agencies and problems of representation of clients 
before those agencies. Since S. 1758 closely parallels S. 1466 of the 
last Congress which was reported favorably by this committee and 
pa.ssed by the Senate, I think that it would be well to devote my 
attention to that bill rather than to section 6 of S. 1336 although 
some of my remarks will have application to both bills. 

The Treasury Department has informed you that it is opposed to 
the provisions of legislation of this type. It must be remembered 
that the function of policing practitioners before the Treasury De
pa.rtment was not self-engendered by the Department. This func
tion stems from a statute, 5 U.S.C. 261, which is well known to you; 
and Congress not too many years ago through a subcommittee of the 
Committee on Ways and Means strongly urged effective implementa
tion of the authority which this statute bestows. 

In this connection, I should like to direct the attention of the 
committee to the statement which was made by the Honorable Cecil 
R. King, of California, on January 30,1964, when Subcommittee No.3 
of the House Committee on the Judiciary was considering S. 1466. 
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A perusal of Ml~. King's whole statement, ,yhich was b~sed on his 
experience as chaIrmm~ of th~ vVays an.d ~1~ans ~ubcom~nlttee, would 
be of great value, but m the mterest of savlD.g tune I wIll only qnote 
this short excerpt: 

I am deeply troubled * " * by the aspects of the proposed bills which ap
parently would make it difficult, if not impossible, for the Internal Revenne 
Service to determine accurately whether a person purporting to be a member 
of a bar in good 'standing is, in fact,such a member and is authorized to fell
resent his alleged client. The slight benefit which the ethical lawyer might 
gain by not having to make such a showing would be fill' more than offset by 
the disadvantage that would befall the taxpayers and the tax collection system 
as a result of such a situation. 

The files of the Internal Revenue Service contain great stores of information 
which are supplied willingly by taxpayers, because, under existing circumstances. 
they are sure that this information will not be improperly revealed. This in· 
formation is necessary to the effective administration of the internal revenue 
laws. 

Senator LONG. Mr. Rains, let me ask you this. You talk about
I have had the impression an along that income tax files were very 
confidential. ' 

Mr. RAINS. Yes, sir. 
Senator LONG. I am beginning to change my mind. Can you give 

this committee an outline as to--I have just been handed a memo
randum that there are 23 Federal agencies now that have 109 reasons 
for getting the income tax files. So perhaps they are not as sacred 
and as confidential as we thought. vVe are gomg to discuss that 
with your Department later. What are your views about that? 

Mr. RAINS. There are just a couple of things that I can say, Mr. 
Chairman. The first is that I cannot pretend to be an expert on 
income tax matters and the practices of the Internal Revenue Service. 
I am not. The area of my normal responsibilities in the Treasury 
Department lie in other directions. I think I can, however, perhaps 
distinguish between making the fi~s with respect to a taxpayer avail
able to the,FBI in connection with: an investigation, and making them 
available to some member of the public who has no governmental in
terest in them. But this is a matter that I cannot pursue with you. 

Senator LONG. I can see that too. But when I run into a situation 
where there are 50 States that have various reasons for getting the 
returns, and 23 Federal agencies have 109 reasons for getting them, 
and you'glve them to them for those reasons, there is a tendency away 
from the mcome tax returns being private-which I think they should 
be. 

Mr. RAINS. Mr. Chairman, my associate, Mrs. Lloyd, points out 
what I had known but forgotten, and that is that there is a statutory 
provisio!l which deals with making tax information available uJfder 
proper CIrcumstances. 

Senator LONG. Who determines what is proper under those 
conditions? 

Mr. RAINS. I ,oolieve the statute sets the: standards which guide dis
closure. But again, I must stress that this is not an area in which 
I am particularly competent. 

Senator LoNG. That is one of the problems that later on we must 
take up. 

You mentioned a moment ago, when we were discussing the registra
tion of attorneys by your agency, and you handed me a memorandum 
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in regard to an editorial from the Government Standard, of April ,23, 
1965, which I had placed in the record and made some remarks on the 
floor about that time. It is an interesting thing, I have had I don't 
know how many hundred attorneys just from the State of Missouri 
write me about this, I have only had three attorneys opposed to that 
padicular bill being required to be licensed by the Department. Can 
you tell me, are you familiar with the requirements of what type of 
examination your Department makes of an attorney who files an ap
plication with you to be' admitted to the practice before your agency? 

Mr. RAINS. It is my understanding, sir, that the attorney has to pay 
a fee of $25. He has to demonstrate proof that he is a member in 
good standing of the b~r of some St~te. ,And then I believe that there 
is a more or less routme check whIch IS conducted by the Internal 
Revenue Service in the investigatory and enforcement files of Inter
nal Revenue and perhaps other government agencies to find out 
whether this man is under indictment, whether he has been convicted 
of some offense, whether he has been shown to have evaded any of his 
personal income ~'1,x obligations, and the like. This procedure normally 
leads to the issuance of a card which will be good for 5 years. 

Senator LONG. Did you know or do you know that an ruttorney from 
your Department testified before this committee a year or so ago that 
the only requirement that he had was to determine whether or not 
he had made his income tax himself, and that same witness also advised 

'.. the.cOlnmittee that they did not check to see whether he had committed 
murder or rape or anJl' other heinous crime? 

Mr. RAINS. Mr. Chairman, I would have to refresh myself on his 
testimony. 

S@nator LONG. I do not want to embarrass you, Mr. Rains, if this is 
not in your particular field, your particular responsibility in the 
Department. 

Mr. RAINS. I was present during the testimony which you speak 
about, and I am not sure that the person to whom you refer may not 
have misstated himself ill certain respects. The record is as the record 
is, I must agree to that, Mr. Chairman. 

Senator LONG. Let me ask you some more about this man who is 
charged with bribing a number of your employees, Mr. Albert M. 
Goldstein, of New York. He was arrested February 9, 1964, under 
the Federal bribery statute. And he implicated 44 Internal Revenue 
agents, you tell me here, and 13 of them have resigned, J8 have been 
removed, 3 have retired, and 3 have been continued to be employed. 
But this man, from what we have cha;rged in this editorial-which 
we thought was particularly interesting-carried his Treasury card 
up until it expired, they tell me here, on March 18, 1965. In other 
words, that man, up until that time, even though he committed this of
fense and caused these agents of yours to be discharged, and so on, 
he still was permitted to practice before your body for over a year 
after this occurred. Now, is that the proper supervision of the mem
bers of your bar that you permit to practice before you? 

1-Vhat is the point of having them if you do not enforce a situation 
where a man has committed that offense ~ 

Mr. RAINS. I would like to say this, Mr. Chairman. The editorial 
which you inserted in the Congressional Record takes us to task for 
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firing these people, these employees who were derelict in their duty, 
before a card was taken away from Mr. Goldstein-

Senator LoNG. I am not saying that these men should not have been 
fired, but I am curious as to why this man who was a member of the bar, 
if that is what you call it, that appears before your agency, was still 
permitted to continue practicing and had his card, while the employees 
were fired ~ 

Mr. RAINS. I am sure, Mr. Chairman, that you would agree with me 
that as soon as we found out the employees misconducted themselves 
we should have dismissed them. And we did that. 

'Vith respect to :Mr. Goldstein, our problem is that we have to follow 
the Administrative Procedure Act. And I do not wish to imply that 
we are forry that we have to do this. But under the Administrative 
Procedure Act before a license can be revoked there has to be a hearing 
before a hearing examiner, and the agency has to employ the whole 
panoply of procedures that is required. 

Mr. FENSTF.RWALD. "Vhat license are you talking about, Mr. Rains? 
Mr. RAINS. The license represented by the Treasury card. 
Mr. FENSTERWALD. Do you consider that a license III the sense of the 

Administrative Procedure Act? 
Mr. RAINS. Perhaps license is the wrong word-but the Administra

tive Procedure Act would prevent us from summarily taking a man's 
card away from him without affording him an opportunity to defend 
himself. 

Senator I";()NG. But there was nothing done at all. There was suffi
cient evidence to discharge these employees. You could have had those 
hearings, but there was nothing done about it. 

~rr. RAINS. "Ve certainly could have. But the Department of Jus
tice took the position-and it is a position which I think is reasonable
that where there is 'pending crimInal action and we would have to dis
close in the AdminIstrative Procedure Act hetJ,ring all of the evidence 
which would b~ relevant not only with respect to a particular defend
ant but with respect to other defendants, the greater interest of pros
ecuting successfully all of the people who are involved has to take 
priority. Of course, we were cognizant of the fact that the card would 
soon expire. Indeed, it had expIred before this editorial was printed. 
Actually, as of the time the editorial was printed, .Mr. Goldstein no 
longer had a card. 

Senator LoNG. But the point I am trying to make is that your De
partment had sufficient evidence from a confessed briber, you had suffi
cient evidence to discharge quite a number of your employees but you 
did not do a thing about enforcing whatever rights you had against 
this confessed briber, you still permitted him as far as the card is con
cerned to appear before the agency and practice. 

1\:1:1'. RAINS. I would like to be able to inform you, if I may, later on, 
sir, whether in fact this is only apparent rather than real. In other 
words, I am by no means certain that :Mr. Goldstein was in anyposi
tion during this period to practice before the Internal Revenue Serv
ice whether he had a card in his pocket or not. 

Senator LoNG. He had a card. Yon still permitted him to have a 
card the same as any other attorney would have that made the applica
tion. Now, it just seems to me like there was a-what is sauce for the 
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goose is sauce for the gander, and here was a man who confessed to this 
crime, and apparently you to?k his testimony seriously enough, and 
it was of sufficIent weIght to dIscharge and suspend other employees of 
your agency, but nothing was done under the remedies you have 
against that man. 

Mr. RAINS. Let me say this, sir. If this bill were to pass, Mr. Gold
stein would still be practicing bef?re the Inte1'll:a~ Revenue Service. 

Senator LONG. That would be Just a SUpposItIOn, because when he 
is not licensed to practice before the court, and you do not justify your 
basis on what the courts do or say as to permitting a man to practice 
before you, when you do not accept the ffudings of the Supreme Court 
or the Federal courts and so as to the qualifications of a man to practice, 
you have other qualifications-that is the point of this bill. And we 
want you to accept the fact that they have found him qualified and 
have given him a license to practice before you. But you go further 
than that. Your Department did not exercise the rIghts that you 
claim to have or the benefits that you claim the taxpayers would have 
by enforcing your rights as to removing this type of man from 
practice. 

Mr. RAINS. May I make this observation? 
Senator LONG. Yes. 
Mr. RAINS. I do not believe that it is accurate to state that we do 

not recognize the courts. Certainly, we mean no disrespect to the 
courts. And the average ethical practitioner-and the average prac
titioner is ethical-has no problem with us. We do recognize the 
courts in the sense that we accept a lawyer's bar admission as proof of 
his competence as a lawyer. However lawyers are often members of 
more than one State bar. As an example, I was admitted to the bar of 
the State in which I was born and raised, which is New York, and 
later on I was admitted to the bar of the District of Columbia. I 
know people who are members of a number of bars. Under your bill, 
a man could be.disbarred, say, in Oklahoma, and still retain the license 
that he has say, in Ohio; and as long as he remained a member of the 
bar of Ohio in good standing he would still be entitled to practice be
fore the Treasury Department. 

Senator LONG. Mr. Fensterwald? 
Mr. FENSTERWALD. Mr. Rains, I am not sure that we are talking 

about the same thing. But the two bills that are included the provi
sion that "nothing herein shall be construed to authorize or to limit 
the discipline, including disbarment, of persons who appear in another 
representative capacity before any agency." So I do not see why the 
Treasury Department could not disbar from practice before it an at
torney or an accountant or anybody else that it has granted permis
sion to practice. So, I do not see how the bill affects us one way or 
the other. 

Mr. RAINS. Mr. Fensterwald, I believe you are correct with respect 
to Mr. Goldstein, but I believe that that disciplining provision leaves 
us with the same considerable dilemma, in this type of case either under 
the proposed legislation or under existing law. We would still have 
to go through the Administrative Procedure Act procedures. In other 
words, we would have to give notice, we would have to serve charges, 
and there would have to be a hearing examiner, and ultim'ately we 
would have to have a hearing which would stand up in court. 
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:l\'lr. FENSTERWALD. But that is only if there is a license, and you 
have cast some doubt yourself as to whether this ,is a license . 

.Mr.ltt\INs. I believe that ,ve have had cases. I can think of the one 
in Philadelphia a couple of years ago, in which the courts indicated 
pretty clearly that they felt that a man did have guaranteed proce
dural rights 'which had to be respected in taking away his card. Now, 
if you want to teU us, and if you want this bill to make it clear that 
we can yank somebody's card without going through those procedures, 
we would have to consider that very seriously. 

But if this bill were passed, as far as the attorneys were concerned, 
there would st~ll.be.a problem. Mr. Fensterwald, you have just told 
me we could dlsclplme people whether a man has a card or does not. 
And I do not think we are in disagreement here-we both want to stop 
dishonesty, and prevent unethical lawyers from representing taxpay
ers. The only question is, How ~ 

Now, whether a lawyer has a card, or whether we just say to him, 
"You may not practice before us any more," we are takmg away from a 
lawyer a right which I think all would agree is of considerable impor
tance. ThIS is so particularly if the man is a tax practitioner and tax 
law is his specialty. 

I think that the courts would hold-whatever you call this thing, 
whether it is a license or privilege or right-that the administrative 
agency just cannot s_ay, "You cannot have tlus any more," whatever 
the "this" is. I think we are bound to go through the charge, and 
hearing route. .....\nd if we are bound to go through it, then I think we 
are up against the same problem that the Department of Justice 
pointed out to us. That is, can we make available for "disbarment" 
purposes the evidence which may be of more importance .and U$e, to 
the Government in a criminal matter, particularly one in which the 
Government wants to convict a number of people because they have 
committed serious felonies. 

Now, the other problem that I see in connection with your statement 
about the bill allowing us to discipline attorneys is tliat it is not really 
clear. I think it is clear enough that if anyone appears before the 
Internal Revenue Service and lies or engages in fraud, as Goldstein 
'apparently did, we would have the right to discipline such a person 
under the prop?sed legislation. But lam not at all sure whether, if 
the man conspIred, let's say, to avoid the tax laws of the State of 
Missouri in a proceeding which was not before the Federal Go:vern
ment in any sense, that such a conspiracy would be a basis for disci
plining him under the proposed legIslation. And yet, I think that a 
St. Louis or Kansas CIty lawyer who was unethical enough to con
spire to evade the tax laws of Missouri would be exactly the kind of a 
person that we would feel should not be allowed to practice before the 
Federal Government either. 

Senator LONG. But don't you think, Mr. Rains, that the State and 
Federal courts would disbar a man of that kind, and you and your 
agency could safely depend on theactioll of the court as well as all 
the people of Missouri that that man might come before them, or any 
other agencies that do not hava this system ~ 

Mr. RAINS. Sir, the problem is that if ,this man is also a member of 
the bar of Kansas, he may remain a member of that bar. And we 



45 ADMINISTRATIVE PROCEDURE ACT 

could not refuse to recognize him while he is still ~ member of the 
hal' of Kansas. :Moreover, we are not at all sure that under the bill 
we could charge him with anything for which 've could discipline him, 
because he would have done nothing which would be an offense insofar 
as the Federal Government is concerned. 

Senator LONG. Can you tell me how many men you have disbarred 
or have disciplined over the years? 

:Mr. RAINS. I can supply that information for the record, I do not 
have it now. " 

Senator LONG. Is it a very common practice? 
::VII'. RAINS. I would have to say no, I do not think it is a common 

practice. I think it is much more common to admonish, to reprimand, 
or to deny enrollment in the 'first instance. 

}\tIl'. FENSTERWALD. Mr. Rains, I still do not understand what the 
problem i.s :you h~ve got. You say that you would have to go through 
the AdmInIstratIve Procedure Act before you could take the card 
away . 

~fr. RAINS. I believe so. 
Mr. FENS'rERWALD. But at the same time today, if a lawyer comes in 

without a card, without any hearing, any notice. or anything else, 
you just say "You cannot represent your client." 

::M:r. RAINS. No, sir; we do not. We have-and I think that the 
record of earlier heari.t;lgs. will bear tbis out-made itahundantly 
clear-that any attorney who does not happen to have a card'and who 
has a client walk into his office with a tax case can always get a card 
right at that ~ime as a sort?f an emergency m~ure. in ot~er.w.ords, 
we take the Vlewfuat ,there IS such a great lIkelIhood that an mdlvldual 
lawyer is ethical rather than 1)Ilethical that a temporary carel or li
cense, if you wanttoicall itthat,Wi11be issued. 

We do not think that our proCedureS deter a lawyer from tax prac
tice. For example, if Mr. Kennedy, who, I understand, is leaving 
your committee's staff and is going to ,practice law, wants to practice 
before the Treasury Department before he has an opportunity to get 
a 5-year card, I assure you that he will be able to do so. 

Mr. FENSTERWALD. Suppose he comes back after a month and does 
not have his card, you do not have the problem of cutting him off then, 
do you? 

Mr. RAINS. No. We try to be reasonable. We may not always 
succeed, and we may not he as good as our intentions are, but we try. 
And we are not sticky about extending a temporary card. And we 
do try to deal decently with the ,people who come in. 

I cannot think of anyone who has ever had a complaint about a 
temporary card not being extended. Of course, I think that if some
body tried to use a temporary card for 6 months, 8 months, a year, or a 
couple of years without filing an application, that would 'be a different 
matter. 

~{r. FENSTERWALD. In effect, you can discipline him without any 
Administrative Procedure Act proceeding simplyby saying th3it "You 
have had a temporary card f'Or 6 months, and you have not put in an 
application, and therefore, we are going to 'Cut you off." 

Mr. RAINS. Mr. Fensterwald, I think you are right. But I would 
like t.o distinguish between two things. One is giving a card and the 
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other is taking away a card. I would agree without any debate that 
wo can, refuse a card to a man without a hearing. But I do not-

Mr. FENSTERWALD. I do not see why you cannot take it away the 
same wa.y. 

Mr. RAINS. I just have to say that I think the courts would not 
agree with you, and I think I can cite you cases. 

Mr. FENSTERWALD. Of course, it is the position of the Senators who 
introduced the bill and the American Ba.r Association that since no 
examination as to competence is ~iven, and since there are other means 
of discipline, and since the bill Itself provides that the Treasury De
partment can discipline him, that there is really not much point in 
this $300,000 a year. I think that really is the basic disagreement 
here. 

Mr. RAINS. I think there is a basic disagreement, and I know the 
attorneys, or at least some of them-and I think they are more the gen
eral practitioners than the tax practitioners, although I cannot say this 
with assurance--feel that way. But I am not sure that this compels me 
to agreement. Indeed I do not agree. 

If I may continue with what I was saying, I would like to point out 
some of the problems that this bill does create for us, apart from this 
question of discipline. 

Senator LONG. Let me ask you this one question. 1£ you did not 
have this, and just any member could practice before the State of his 
residence, what effect do you think that would have on your collec
tion of taxes ~ 

Mr. RAINS. I cannot say that, sir. 
Senator LONG. That is the main purpose of your Department? 
Mr. RAINS. It is one of the purposes of our Department. We feel, 

as I think you feel, as I know your published statements indicate, that 
in addition to the overall objectives of the Federal Government there 
aro the rights of persons. And they are very important rights. And 
we would feel'that if somebody could come ill and'pass himself off as a 
lawyer and get information with respect to your tax returns and mine, 
or Mr. Fensterwald's, or anyone else's that this would be a bad thing 
even though it might not have a serious effect on the overall tax collec
tions of the country. And I do not think there is of any disagreement 
with that. 

Senator LONG. The regulation of the practice of law has generally 
heen held to be vested in the superior courts of the State and the Na
tion. And rather than say it is necessary for the protection of the 
public to license practitioners to determine who is qualified to practice 
before your agency, that we should try to determine what effect it 
would have on the main function of the Internal Revenue Service. 

Mr. RAINS. Let me refer to Spe1'1'Jj v. Florida which was decided 
in the Supreme Court a year or two ago in which the American Bar 
Association filed a brief amicus supporting the view of the State of 
Florida that it could control practice before the Patent Office. The 
Supreme Court unanimously indicated that they thought that this was 
a Federal concern. The man in questiqn was not a lawyer. Florida 
said he was acting as a lawyer because he was practicing patent work, 
whether he called it law or not, within the State of Florida. The Su
preme Court unanimously decided against the view of Florida and 
the American Bar Association. And I think that this decision is as 
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applicable to the Internal Revenue Service as much as it is to the 
Patent Office. 

Senator LoNG. You do not think a man who represents himself to 
be a lawyer-in other words, you do not think that representing 
a client in a tax matter before your Department is the practice of 
la'W~ 

Mr. RAINS. Of course it may involve the practice of law, sir. But 
it does not involve the practice of State law, it involves the practice 
of Federal law. 

But I would like to make this point. Under this bill if X walks 
in the door and says, "I am a lawyer and I represent Mr. Fensterwald," 
as I read the bill, we have to take this man's representation as being 
true and valid in all respects. 

Now, I would like to call your attention to the recent case of Daniel 
~Tackson Oliver Wendell Holmes Morgan, if I remember the name 
correctly, who practiced law in the District courts of the District of 
Columbia for some 14 months under the name of Lawrence Archie 
Harris, who was a District of Columbia attorney, but was temporarily, 
or perhaps permanently, out of the District. Daniel Jackson Oliver 
Wendell Holmes Morgan before he went to jail successfully practiced 
in the District courts. And I say successfully, because he got some 
clients off. 

Now, I think that the taxpayer should be protected against this . 
1£ Mr. Morgan had come in to see us he might not have been able to 
practice his deception successfully. 

Senator LONG. I do not want to be facetious, but it reminds me of 
that employee in your Department that worked for you in tax depart
ments for 7 years, and then went over to the State Department a few 
months ago and they found out that he had not paid taxes for 5 years. 

Mr. RAINS. He was not working for Internal Revenue. 
Senator LONG. He was in the Treasury Department, was he not ~ 
Mr. FENSTERWALD. lIe was in the Treasury Department. And 

when we asked for his'tax returns we were told that the committees 
of Congress have to have a special resolution and stand on their heads 
and a few other things, which we took pretty quietly at the time. But 
in view of the fact that almost any Federal, State, and local agency 
outside of the Congress can get tax returns, it seems prejudicial that 
we cannot get them except under very stringent circumstances. 

:Mr. RAINS. Mr. Fensterwald, you know as well as I do that neither 
I nor my Department makes these statutes. And they are subject to 
change. And I do not believe the statutes say anything about stand
ing on your heads. 

Senator LONG. You may proceed with your statement, Mr. Rains. 
Mr. RAINS. Thank you, sir. 
I was in the middle of the quotation from the views of Hon. Cooil 

King, stating: 
This information is necessary to the effective administration of the internal 

revenue laws. If taxpayers should come to feel that this information which 
relates to their business secrets and their sources of income, and the like, would 
be revealed to those who could take private advantage of it, I am sure that the 
effect would be to impair the ability of the Government to get the information 
which now flows to it. 

And as I pointed out in my colloquy with you, sir, it is not unknown 
for people who are not lawyers to represent themselves to be lawyers. 
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In our opinion, the deficiencies of S. 1758 fall into a number of 
categories. One of these is mentioned in the quotation from Mr. King 
which I have just read. Another I have already mentioned and will 
not dwell on. It is that disbarment in one jurisdiction would not ex
dude a person from practice before the Department if the person 
continues to be a member of another State bar. 

I have also already mentioned our uncertainty as to what rights of 
discipline would be allowed under the biB and that we cannot be sure 
that we could discipline for an act which did not occur before the 
Department. 

1Ve are, as we have advised this committee previously, disturbed very 
greatly by the limitation which the proposed legislation would place 
upon the right of the Internal Revenue Service to ask for powers of 
attorney. The Treasury Department does not delude itself into think
ing that its methods of operation are beyond improvement. An at
tempt to improve its operations is always a current aspect of the activi
ties of the Department. In this connection, I can report to the 
committee, with satisfaction, that the Internal Revenue Service, on 
September 19, 1963, and March 14; 1964,published'regulations pro
gressively liberalizing the power of attorney requirements for persons 
practicing before the Service. These amendments resulted from a 
study made in cooperation with interested tax practitioners and their 
professional associations. 

I think that it would be accurate to say that as of today the power
of-attorney requirements of the Internal Revenue Service are not 
unduly. burdensome; and I think that experience has demonstrated 
that the Internal Revenue Service is willing to consider changes and 
further changes if any necessity for them is shown. 

In short, it is not our desire to have the power of attorney require
ments impose onerous burdens. 

The Treasury Department has pointed out elsewhere many of the 
problems which, would arise from the' abolition of 'the power-of
attorney requirements. These problems can be of a number of types. 
The taxpayer may choose to have one representative appear for him 
in connection with an estate tax matter and another in connection 
with an income Itax matter. He may have different representatives 
handling his affairs which relate to different time periods. Com
mercial companies may have different representatives handling alcohol 
and tobacco tax matters and corporate tax matters. The use of powers 
of attorney avoids confusion and is, we submit, no real hardship on 
anyone. 

Senator I"';()NG. Mr. Rains, it is difficult for me to understand why 
the Supreme Court of the United States, the Federal courts, the district 
courts, have no trouble in handling problems of that kind, and why 
the ag-encies of the Federal Government, one singh~ agency would have 
that difficulty and the courts would not. 

Mr. RAINS. Perhaps I can make this distinction, sir. 
If I purport to represent somebody in court and try a case for that 

person, I do not go to the eourt and get any information frem the 
court about the person whom I purport to represent. The court does 
not have in its dossiers and its dockets,personal and pri.vate informa
tion with respect to this man's earnings, who his dependents are, and 
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similar information of this sort which is entitled to privacy, What 
the attorney brings to the court is what he brings to the court; he gets 
nothing from the court. When you go before the Internal Revenue 
Service, if you properly represent a client, you can get access to any 
of the files relating to anything which you are authorized to see. 

Now, I submit, sir, that that is a real distinction. If you are an 
attorney and you go to a court, you do not need a power of attorney. 
But if you go to a bank and you ~ay, "I r~presen~ Mr. Jones, I would 
like to see hIS records," the bank IS not gomg to gIve you any of those 
records without the consent of Mr. Jones. It may be in the form of a 
power of attorney, and it may be on just a telephone call to Mr. Jones. 
But I think, sir, that there is a real distinction. 

We have also pointed out that where a power of attorney has not 
been filed, the taxpayer may later wrongfully assert that the act which 
he authorized the attorney to do on his behalf was an unauthodzed act 
by the attorney. The filing of a power protects both the attorney and 
the Government against such fraud by the client. 

In other words, I am thinking of the situation in which an attorney 
is authorized to effect a tax settlement by a client, and he does so. And 
later on, after the statute of limitations has run, and witnesses have 
disappeared, the client says, "I never authorized that attorney to ap
pear on my behalf and effect this settlement. Sure, I authorized him 
to come in and discuss this and that with you, but I never authorized 
him to make a settlement." Then we have a real prdblem. 

Senator LoNG. But there are serious criminal penalties against an 
individual who would do thaU 

Mr. RAINS. Of course, there are. 
Senator LoNG. And does not an attorney have the right to go into 

court as a common practice and contest judgment and file a pleading 
or what amounts to a pleading that would greatly affect substantial 
sums that that individual or his supposed client might have that-would 
be involved ~And still this is not required there. 

Mr. RAINS. I concede that there is.that. But there are also, as I say, 
these other problems to which I have referred. And I think that this 
is really an important thing, and a disturbing thing. And the thing 
that is lmportant to us, sir, IS that we are not talking about something 
that is very much of a burden insofar as powers of attorney are 
concerned. . 

In short, if you and I were in private practice, and a client came in 
and said: "Will you please represent me before the Internal Revenue 
Service~" and I were to say to him: "Sure, I will be glad to, just sign 
a form saying that I am authorized to represent you," that is not 
really what anyone can call a terrible hurden. I think in determining 
whether the power-of-attorney requirements should be abolished some 
consideration has to be given to just what is the nature of this burden 
upon either the practitioner or the client. And since today practi
tioners do this anyhow, and since we have attempted-and I think 
successfully-.to liberalize the power-of -attorney requirements to get 
away from needless fornlalities, such as seals and so on, to the greatest 
extent possible, I really do not think that this presents a terribly sig
nificantproblem from the point of view of the practicing practitloner. 

Senator LONG. I think, as far as the burden is concerned, the time 
and effort is not too serious. But I think that most attorneys feel 
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that it is a very definite affront to their professional integrity and char
acter, which IS recognized from the Supreme Court on down, by the 
men who are admitted to those bars to practice, is it not ~ I think 
they respect it as a protection .. 

Mr. RAINS. They may, sir. But I would like to point out, as per
haps I have done earlier, that a great deal of practice by lawyers is 
not before the courts these days. It involves business contracts, fi
nancial matters, helping float bond issues, and all sorts of things. And 
it is commonplace for attorneys to get authorization in writing from 
their clients to appear in all sorts of matters on their client's behalf. 
And this is not an affront, it is justa matter of keeping the records 
straight. 

I would like to continue by pointing to the submission which our 
former General Counsel, ~lr. Belin, made and which appears on page 
402 of the July 1964 hearings of this subcommittee on S. 1663 during 
the 88th Congress. I would underscore in this connection the point 
concerning notices which ~lr. Belin made with respect to what is now 
contained in section 102 of S. 1'758. Mr. Belin pointed out that this 
provision, in effect, requires all of the millions and millions of routine 
notices, tax forms, and so forth, which are sent out to taxpayers to be 
sent to taxpayers' counsel instead. He pointed out that this would not 
be a service to the taxpayer and, indeed, would be a source of confu
sion, particularly in this age, which increasingly relies on the com
puter and automatic data processing, to issue many routine documents. 

I, by no means, wish to suggest that the Treasury Department ob
jects to communicating with taxpayers' counsel rather than directly 
with the taxpayers. In appropriate proceedings, this should always 
be done. Quite possibly, members of this committee may know of 
isolated episodes in which there have been failures to do this; by some 
inadvertence or other a notice which should have been given to an at
torney was given directly to a client. vVe regret this sort of thing and 
we try to pr,event it, but we doubt that any stnhite would make all of 
our employees immune to the occasional mistakes which I am afraid 
that all of us make from time to time. 

I may say that one aspect of section 102 of S. 1758 a.ppears to be 
unconstitutional. This is the requirement that when a participant 
in a matter before an agency is represented by an attorney at law or 
some other qualified representative, only that representative may com
municate with the agencv. It would seem quite clear that it is a 
deprivation of due proceSs of ·law to say that a citizen, as the price 
of employing an attorney, must give up his right to commlmicate with 
a Federal agency, either directly or through some other representative 
of his choice. 

I should like to deal with only one further section of S. 1336, section 
10, before concluding my statement. In this connection, I would 
like to express concern at the proposal that standing to sue shall be 
accorded to any person who is adversely affected in fact by any 
reviewable agency action. I shall be brief on this point. 

Our concern is that it would open, to collateral attack, decisions 
which are made by any agency with full observation of all of. the 
requirements of the Administrative Procedure Act and full partiCIpa
tion by all of the parties truly interested in the proceedings. I can 
illustrate my case best, perhaps, by a hypothetical example. The 
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Coast Guard licenses radio operators on American-Hag vessels. Sup
pose a radio operator is charged with malfeasance on duty, perhaps 
drunkenness, which is said to have occurred on April 3, 1965. These 
charges will be heard by a hearing examiner. Perhaps the hearing 
examiner, after hearing all of the witnesses, will conclude that there 
was no malfeasance by the radio operator, and that he should not be 
suspended, and his license to be a radio operator shaH not be revoked. 

Under our present procedures, there is a situation which is akin to 
that in a crimir:al. action w~en there is an acquittal. If the Govern
ment loses a crImmal case, It has no appeal. That is the end. And 
we think that this is the way it should be. 

Now, as I read seotion 10, it would allow someone else, say, a steward, 
or some other crewmember on this vessel could come along and suy: 
;'1 ama person adversely affected by this decision. This radio oper
a'tor is a drunk. He will imperil the vessel if he is allowed to con
tinue as a radio operator. I demand a judicia-l review of the decision 
which has already been made on the record by the hearing examiner." 
Under section 10 he would have a right to a judicial review which 
would open up the hearing examiner's decision. 

And perhaps another crewmember later on would do the same 
thing. 

This, to me, is opening to colhvteral attack something that should 
not be so opened. 

Let me give you another example, and then I will conclude. 
Let us suppose that the Coast Guard, after an proper consideration, 

agrees that proposed plans for building a vessel are satisfactory a.nd 
will lead to the construction of a seaworthy vessel. The shipping line 
interested in the construction enters into contracts for the building 
of the vessel and at this stage ,another firm, which may be adversely 
affected in the sense that it will have to face added competition, brings 
suit. Today, such a competitor has no standing. The iSfiue of sea
worthiness of the vesf?el does not affect him directly and he has 
suffered no legal wrong. 

1Vhat he is seeking is to restrain his competition, and effect on com
petition is not one of the considerations which the Coast Guard must 
consider in determining whether a proposed vessel will be seaworthy. 
Although the competi,tor may not succeed in his effort to overturn 
the Coast Guard dete.rmination, the ability to bring the litigation and 
get it docketed on the often-crowded calendars of our district courts 
in itself bestows a measure of success on the comp~titor; for he can 
delay the construction until the litigation is finally concluded. 

I thank you for listening to me so long. I have only dealt with some 
of the matters that concern us. And I hope that the committee will 
look at the prior submissions that have been made to it on behalf 
of the Treasury Department, and give consideration to the points 
that were made therein, because many of them continue to be rele
vant and germane despite certain differences between these bills and 
earlier versions of them. 

I think it is perhaps redundant, in the light of everything I have 
said this morning, for me to say at this point that the'Treasury De
partment is opposed to the bills which are before you; but lest there 
be any mistake, let me say it now for the record. 
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Senator LONG. J\<fr. Rains, I would say that you are consistl:t.ut in 
your position on the bill. . 

The Chair will note that Senator J avits is now present. 
Senator, do you have any question or comment? 
Senator ;TAVITS. No; I will get the position of the Treasury from 

the transcrIpt. 
Senator LoNG. Mr. Fenst.erwald ~ 
:Mr. FENSTERWALD. Mr. Chairman, I would like to take up Mr. 

Rains' kind offer to meet with him and discuss some of these points 
in some detail, because there are a number of interesting points raised 
in the testimony. 

Mr. Kennedy was going to raise one question, 'and I think I might 
raise it for him. I am not sure you have ·the answer, but you might be 
able to supply it for us . 

. Two years ago when Mr. Hauser and Mr. Reilly were here, there 
was considerable consideration of dossiers that the Treasury Depart
ment kept on lawyers and I believe on others in the Treasury who 
were interested. And it was determined that 'he had some type of 
clipping service, and he also got inform3ltion from the FBI. I wonder 
if you could supply me information on this ~ 

Mr. RAINS. I would be glad to do so, Mr. Fensterwald. We will 
endeavor to get whatever you want on this. And as I said earlier, 
I will be glad to meet with you any time you call upon us and do what 
we can-anything you want. 

Mr. FENSTERWALD. In particular, I would like to know on whom 
you keep these files, what you put in them, and to whom you make 
them available, if we can have that. 

Mr. RAINS. Certainly, Mr. Fensterwald. 
(The information referred to will be furnished at a later date.) 
Mr. FENSTERWALD. That is the onlv question I have. 
Senator LoNG. Thank you, Mr. Rains, and Mrs. Lloyd . 
.Senator JAVlTS. Mr. Chairman, may I ask Mr~ Rains one thing! 
Do I under:M:,and the Treasury favors the position taken by the ac

countants in their organizations, or do they favor the position taken 
by the Treasury that it should continue the preeent practice of issuing 
these cards-I think ·when he was actively practicing, I had one
permit the practice especially before the Treasury Department which 
would include the tax, Internal Revenue, and so forth, rather than 
just admitting generically lawyers to practice; is that correct~ 

Mr. RAINS. You are correct. 
Senator JAVITS. 'What about the position 'that the accountants take 

that they want to continue the practice of filing powers of attorney ~ 
Does the Treasury support that ~ Does the Treasury support that ~ 

Mr. RAINS. We certainly do, sir. 
Senator JAVITS. Mr. Chairman, may I have permission to insert 

at this point in the record, or if the chairman feels there is some other 
Doint t.hat may be more pertinent, a letter addressed to me by the 
New York State Society of Certified Public Accountants which seeks 
to ~ustain this position ~ 

Senator LONG. Without objection, it may be printed in the record 
at this point. 

http:consistl:t.ut
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(The letter referred to is as follows:) 
TREASURY DEPARTMENT, 

OFFICE OF THE GENERAL COUNSEL, 
WaShington, D.C., May 25,1965. 

BERNARD FENSTERWALD, Jr., Esq., 
Ohief Oounsel, SUDoommittee on Administrative Practice and Procedure, Senate 

Judiciary Committee, Washington, D.C. 
DEAB MR. F'ENSTERWALD: I am returning herewith the corrected copy of my 

testimony of Wednesday, May 12, 1965, before the Subcommittee on Administra
tive Practice and Procedure. 

My testimony elicited several requests for further information which I have 
now obtained. 

At the bottom of page 25 and at the top 01' page 26 of the transcript the 
question arose whether Mr. Goldstein continued to practice before the Treasury 
Department after his wrongdoing had been ascertained. I am now informed 
by the Internal Revenue Service that its agents went to Goldstein's office imme
diately after his arrest and closed out two cases which had been at the point of 
settlement just prior to his arrest. I am informed that the Internal Revenue 
Rervice agents exercised particular care in closing out these cases because of 
the knowledge which, by that time, they had obtained relating to Goldstein's 
activities. Thereafter, no other cases were handled by Goldstein before the 
Internal Revenue Service. 

At· the; bottom of:.page 30 of th&.tr.anscript, Senator Long,asked me how many 
enrolled persons had been disbarred or disciplined by· the Direetor of Practice's 
Office. I stated that I would supply this information for the record, and accord
ingly I am attaching hereto table I which supp1,ies the requested information 
for the past 3 years. 

At page 46 of the transcript you asked me to supply information with respect 
to the kind of information which is contained in the Director of Practice files 
with respect to persons who apply for Treasury cards. In this connection, 
to the kind of information which is contained in the Director of Practice's files 
which contains information prepared by the Director of Practice. I ltm also 
attaching copies of forms 23, 23A, and 2426 which are referred to therein. 

Sincerely yours, 
EDWIN F. RAINS, 

A.~sistant Genera' Oounsel. 

TABLE I.-DiacipUnary and related actions by the Q1fice of the Director of Practice 

Attorneys and agents Fiscal year Fiscal year Fiscal year
1963 19M 1965 1 

Applicants:
Applications withdrawn or abandoned____________________ 6 22 32Applications denied____________________________________.._ 4 8 4 

Enrollees:Resignations accepted________ 
Slllpensions_____ _______________ 

~___________________________ 3 9 19____ ______________ ______ ___ 4 4 11 

~fsI?J=:~~~~:~:~=: ~ ~ == == == == ==== =====::::::=:=== :====::. ___________ ==____ ~_______ ~~_ 24 
2

I~-------I---------I------~ 
Total__________ ---- -- ___________ - -------------- ---------1' 29 74 92 

1 Through May 19, 1966. 

N OTJ!:.-During the fiscal year ended June 30, 1963, the number of derogatory information cases evaluated 
and closed totaled 223; for the fiscal year ended June 30, 19M, it totaled 388, and tor the current fiscal year,
through May 19, 1965, it totaled 296. 

ENROLLMENT PROCEDURES AND FILES 

More than 85,000 persons are enrolled to practice before the Internal 
Revenue Service, and of those enrolled, slightly more than 50 percent are 
attorneys. 

An applicant for enrollment normally either writes or calls the Office of the 
Director of Practice, or any of the 58 district director's offices, and secures an 
Application for Admission To Practice Before the Internal Revenue Service, 
Form 23. Each applicant fills in the application form in duplicate, attaches 
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the enrollment application fee of $25, and proof of his cqmpetenc~, and submits 
these to the district director's office in which he files his tax returns. In the 
case of an attorney, certification that he is in good standing as a member of the 
bar of the highest court of his State is accepted as proof of competence. 

In some instances, the application itself will elicit that the applicant has been 
disciplined .by his licensing authority. has been a defendant in a crimical pro
ceeding other than It minor traffic violation, or that he has failed to file required 
tax returns. In these cases which, percentagewise, are few, he is requested to 
attach a statement in eXDlanation thereof. 

The district directol"s-office, upon receipt of an application (form 23). cirCUlates 
within its audit division, including field offices, an inquiry (form 2426), in order 
to ascertain whether or not there is any derogatory information on file C"on
eerning the applicant. At the same time, inquiry is made of its intelligence 
division, for purposes of determining whether or not there is any derogatory 
information in the files of that division. In addition, the district director's offi<:'e 
also circulates form 2426 to its accounting branch to ascertain whether there are 
any delinquent accounts outstanding. Ocassionilily a district director's offiee 
will write to the applicant, to clarify whether or not, in fact, a required return 
was filed. 

After the application has been filed, and the form 2423 circulatf>d through 
the several divisions of the district director's office, the application. together 
with the completed portions of form 2426, copies of correspondence with the 
applicant, and derogatory information, if any, is forwarded to the ,Office of the 
Director of Practice. In some ir..3tances, unsolicited derogatory information 
concerning the application may be received from another Federal agency. by a 
communication from a private citizen, by a notice of an action taken or proposed 
by a State licensing authority, or from a newspaper item. In most instances, 
the applicant's form 23, and the circularization by the district director's office 
of form 2426, will disclose nothing of a derogatO'ry na'ture, hO'wever, and the 
applicant is promptly enrolled. 

In those instances wherein derogatory information is disclosed on the applica
tion itself, O'n form 2426, or from other sources, the particular applicatiO'n is for
warded to the Inspection Service of IRS for a repO'rt. In a relatively few cases, 
wherein there has been an FBI investigation, th~ Inspection Service attaches for 
our use a copy of the FBI report O'n a loan basis. It is ultimately returned. 
Upon receipt of the inspection report, its contents are evaluated by the Office of 
the Director O'f Practice. 'Where the derogatory information is unsubstantiated, 
the applicant is enrolled. 

In those cases wherein the derogatory information warrants further con
sideration, the appu,cant is advised of such information, and given the oppor
tunity to reply. He may either admit, deny or explain such information, and 
he is afforded >the opportunity O'f a cO'nference with the Director O'f Practice, if 
he so desires. 

An enrollment card is valid for 5 years, and must be rt'ne-wetl, or the en1'oll
men terminates 1 year" tht'reafter. In order to' rene'w his t'nrollment card. the 
enrollee files form 23A: Application for Renewal of Enrollment Card, in whieh 
he is requested t.o submit similar information, on a current 'basis, to' that re
quested O'n form 23. This would ,include disclosure as to' disciplinary action, 
if any, taken against him by his licensing authority since the issuance of his 
latest enrollment card; whether he 'has been the defendant in a criminal pro
ceeding, excluding minor traffic violations; and his tax filing record for the 
prior 3 years, including the declaration of estimated t'ax for the cnrrent 
year. 

With respect to all applicants for enrollment and ,those enrolled to prac
tice, the file in the Office ()If the Director of Practice of each individual, 
whether attorney or agent, generally consists of the following: 

1. Request for applieation, form 2~. 
2. Completed application for enrollment. 
S. Certification of competence. 
4. Form 2426, showing circularization within thE' Distriet Director's office, 
5. Renewal a:pplication, .form 23A (if any). 
6. Derogatory information (if any), and evaluatiO'n thereof. 
7. 	 Inspection report on derogatory information (if any), and evaluation 

thereof. 
8. Correspondence with applicant or enrollee. 
9. Indication of final action. 
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Form Approved 
Sureou 8udgot No. 48-R422 

--.-----------r---~u-.S~,~T~"~E~A~S~t;~R~Y~O~E~?~A~A~T~.~'E~N~T~O~'~-F~,~C~E~a~F~T'HEC-.-·'-E-C-T-O-A-O-F--e~~-A-C-T-,C-E----~F-O-R--O~F-F-I-C-IA-L~_-~-S-E-O-N--L-Y~ 
ENROLLMENT NlIMBER 

FORM 23 Ai'PLICATiON fOR ADMISSION TO PRACTiCE BEFORE me 

{i1!:'J. JUL. 1964) It<.lTERNAL REVENUE 3ERVICti 


laAT~ ENROLLEO 

~rA;UC;ioNs; T'(pe or print""r:d Hie in duplie;ohf with you!' 0i~to, 01 :r;ter,~~~~-.! otter.tion Enrollment Clerk. 

:. i r.o\"-:- f:J!l1iliori%.cd myseH with the Content'): of Tre';;$tU'/ Dep.ortment Circular No. 23~. ?ievis.e<J, end :o.~\ieve I oeet all tr.e 

r~ql,;U"crr>!!"!t$ lor adreission lCO proctiCQ before the In1ernal Revent.:'i!' Service. I s\.!brrit the folkwir.g ll1formation in support of 


~7. PLACE OF BIRTH 

~ NAMES USE.O (Shaw an)' oth~r namu ~ed. S. OFFICE AOIJRES$ (No., slr~e!. cit)" S&ate) 

induding nuAi.de" name tl'td da'u tised) 


8. SOCIAL SECURITY NO. 

YES NO 

21.years of aqe? {U "No,~1 you are INELtGIBLE for enrollment~ See 

D. 	 Are you on employee of any State o.r subdivision thereof where yout duties require you to pass upon, investiqote or 

deal witb tax matters where yO'Jr duties may disclose facts or iniormotion o;:.pllcoble to Federal tax matters? (If 

"yes,H you Oore INELIGIBLE: for enrollment. See T.D. Ci.rt.:ul..... No. 230, Revised, Sec. ID.4(C)). 


c. 	Are you on officer or employee <if the Ur.ited S~ate$ or of the District of Columbia? (If HYes," yO!,l are fNELrCUBLE 

fer enrollment. See 'r.D. Circulor No. 230. ReVised, Sec. 10.4(C}). 


a. 0 10m a member of the bor m good standing of the hjqhest court of the _____________________ 

-0----------------- (State, possession of the United States, or the District of Columbia).
(Attach current cerUtication frot':1 said court)~

0.0 r am duly quoUfied to practice os a certified public occ:ountat'.t in the (State, pos" 
session af the United States, or the District of Columbia) under certtficate No.__________________ 

(Attach current cerHfication of qood standi.ng from the licensing authority_) 

c. 0 ! am a successful SpeCial Enrollment Examination candidate. (Attach a copy of letter issued by the Director of Practice.) 

d.O I am on ex-IRS emplo~e seeking enroUmem (Jllrsuant to SecUol;\ 1 D.3(£; of T .D. C:irC!,lAar No. 230, ReVised. (Attach a se

porate statement indicating the period of your IRS employment. t~e reason for your separationl and a brief description of the 

posHion or positions held while so employed,) 

ll. PROFESSIONAL PRACTICE AND OTHER DATA YES NO

a. Has any complafnt ever· been Hled IJgainst you by any proiessional association or charqe made aqainst you before 

any person or tribunal haVing outhority to institute or try proceedIngs for suspension or disborment from practice or 

for the revocation .of a license or certHicate to pracUce or for expulsion fr~m membership in a profeSSional SOCiety? ~ 


~~~~~~~~~~q particulars1 inclt,tdtnq dOte, piace crnd ~£ore what person or tribunol.l 

b. nelS any application f.or admission 10 procUce·-!ilecl b~ you wi.th any ca!,lrt, or ·Government department. aqenc·y, or 

commission been denIed or :--eJected? (Ii uYes;" attoch statement giving particulars, including date, placet and 

name of tribunal or agency). 


c. 	''Nere you ever enrolled to practice before the United States Treasury ·:)epo:rtrnent, Internal Revenue Service? 

(If "Yes," furnish approximate date of such ·enrollment.) 


d. Since your sixteenth birthdaYI have yO!,l ever been arrested j indicted, cUed for contempt of c9urt ~r summoned into 

court as a defendant in a crimInal proceedinq, or conVicted, or Hned, imprIsoned, or placed on probation, or have you 

ever been ordered to depcsit boil ar collatetOl for the- vialation .of'any law, police regulation, or ordInance (excludinq 

minor traffic violations f("$ which a fine or forfeiture of $25 or less was tmposed)? (If HYes,H attach staterhent c;;ivlnq 

details In each casel Including date and nature of .offense. or Violation, name and location .of court and penal.ty, if any. 

irr.p.osed .or other dispo1iition of case). 


e. 	Have you ever been employed by the United States, or by ony corporation wholly owned by the United States or by the 

DiStrict of C.olumbIa? (If "Yes/" stote agency, noture of employment and date and reason for $eparoUon thereirom). 


(No'.: You may omit answering question 11~e. li you are filing a statem~t under IO.d. above.) 

Fa"'" 23 IRe:V. '-U) 

http:penal.ty
http:standi.ng
http:r.o\"-:-f:J!l1iliori%.cd
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12. INCOME TAX INFORMATION: 
;.-~ a Federal income 

0 
tax return for each h. If ans'uer is "No," tQ 120. or 

b, attach statement qi'lir.q deof the lost 3 years? Yes No 
tailed eox lonation.

c. INFORMATION CONCERNING YOUR RETURN FILING RECORD FOR THe: CURRENT YEAR AND PREYIOUS THREE YEARS: 

LOCATION OF OlSTRICT EXACT NAMES ANC ADt.He;ESS AS SHOWN ON £,.,<:11 fl;E,UFlN SERIAL NO. 
(Line A relates u, Declaration of Estimated Tax Rl'!uun. O,RE<:TOR'5 OFFICE WKERE: OF RETURN 

Line 8 rlllOl~s to /ru;cme Ttu: kerf4rn) £ACH RETURN WAS FILED (ror IRS Ust!.) 

CURRENT 

\. 

\. 

----~~--------~-----------------"-----------r_--------------_+-------------

I. 

d~ Do you owe any prior year Federal Tax for which you have been billed? o Yes ONe 
(If answer is (lYes," attach statement giving explanation.) 

13. FEE PAYMENT 

I am attaching 0 check 0 money order in the arr.(':unt ol $25.00 payoble to the Treo$uter. of the ~nited. States. 1 understand 
that this constitutes an application fee which shaH be retoined by the United State$: whether or not 1am granted the privilege o.f 
enrollment to practice before the Internal Revenue Service. 

\4. CHANGE OF ADDRJ;SS 

.If admitted to practice before the fnternal Revenue Service, 1 agree to {;1ive the Directo~ of Practice wrHtl!n notice of any chanqe 

.in my mailing address. I agree lwother that, in trut- event any proc:eedlnqs shoH be instituted aqainst me ot any time by the
Duf,tCtor 01 Practice. a wrltten notice thereoi, together with a statement of Ihe charges aq;Iinst me, senf by registered. mail to' the 
last address filed with the Director ot PracUce. shall constitute due and sufficient notice. . 

15. ATTENTION: 	Before siqninq this application (in diJp!.icate). make sun!· you have executed it completely so that your eHqihiUty 
for enrollme••t con .be d.ecided on the bo:sis of aU the facts. Your awhcation will be- investigated and any admitted iniormaUon 
concerninq dU.cipHnary proceedings, arrests or the like will be- considered together with the £ovotllble Information in your r$Cord. 
However, a willfully foist!" statement or moter-wi omisSion in the execution of this application may be qrounds for denial of YO"".Jr 
application or subsequent revocation j disbarment, or sU$per~sion of your enrollment to practice. before the Internal Revenue ServicEt
and is punishable by law. 

16. AFFIDAVIT.lI I, 	 i do solemnly swe<cu (Of QI,hrm) that the statements
contained in the fOfeqoinq application are true< and cartectj thai 1 will support and defend the Constitution 9f the United States. 
against aU enemies, loreiqn and domestk; that I will· bear. true Laith and alleqlOnce to the some; that f toke thlS obHqation freely 
without any ~ento:l reservation or pUrpose of evasion: that, .if au~hor~~ed to represent .atherS" bafor~/the Internal Revenue Service, 
I w.ill at all tunes condl,.lct myself $tr.l.ctly. ~.c:oUlpliance ~~h thlt,"~ws,,{e~Qtions, ·000 rules·go.v.erQ.J..rq.~pn:Jctlc:,..-h..fOl;e t,he;•. 
Jntemal Revenue Service. as now constltuted or c.s they may herea"fter Qe l~fully modified or otnen?ed;'and t~! 1 witl employ for 
the purpose of mai,l}'aininq the cowses cOrUl~ed to me< .such means only as Qre consistent wtth trl,ltnond honor; so help me God. 

1'1. SIGNATURE. OF .-.PPL.ICANT 	 11. MAII.ING ADDRESS (Street. number. cuy SC(u~) 

SUBSCRIBED AND SWORN TO BEFORE. ME nus (Speeif'1 dale) 
19. 

(Impress seal 
her(t) 

5 GNATURE AND TITL.E OF PEA$ON ADMINl$TERiNG OATH 

1/ .An oath -as inciuded herein. 1s required of pel"soncprQElecutJ.ng ciaims aqalnct the United Stales (TiUe 31. section 2.04 and 2.0~. u. S. Code) gild 
- rna)' i:e tok,," helor .. -any notcuy pubHc, jUsUce of the peClCe or other person IAtgqiiy authc:lrized to Odmlntster an oath in the Stat.. or distrt/=t 

where the saint may be odm-in1ll tered. 

U. $ .. TREASURY OEPAR1~e:N·T·\,,; dF·f!'ICE OF THE Otft£cto~ OF PRACTIcE; 
!'ORM 23 IREV.7-<41 

http:pel"soncprQElecutJ.ng
http:AFFIDAVIT.lI
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*U.!I, (lOV!IINlitNT PRINTING OFFICE IUS - 6SS·S49 

ENROLLMENT NO, 
,. 

APPLICANT'S NAME (Last. fim • middle inidal) 
BUSINESS ADDRESS (Number and street) 

CITY AND STATE 

D WRITTEN
ATTOR· 
HEY D C.P.A. 

D EXAM
INATION 

o 
FILE TO INSPECTION SERVICE I

FORMER IR5 
EMPLOYEE 

TEMPORARY CARD ISSUED 

DATES RENEWAL CARD ISSUED ENROLLM ENT CARD 
ISSUED C1) I(2) 

(3) I (4) 

_.... _.

U, 9, TREASURY DEPARTMENT 
FORM 2426 (REV. 2-63)INTERNAL. REVENUE SERVICE 

PART 1 -DIRECTOR OF PRACTICE INDEX 
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ENROLLMeN) NO. 

AP,PLICANT'S NAME (last.· first - middle inirial) 
BUSINESS ADDRESS (Number and street) 

CITY AND STATE 

rl WRITTEN
ATTOR

L NEY Dc.p.A. O EXAM
INATION 

FIl.E TO INSPECTION SERVICE I O FORMER IRS 
EMPLOYEE 

TEMPORARY CARD ISSUED 

OATES RENEWAL CARD ISSUEDENROLLMENT CARD 
ISSUED (1) I(2)

<::" 1(4) ----------------

U. S, TREASURY DEPARTMENT 
FORM 2426 (REV. 2-63)

INTERNAL REVENUE SER~ICE 

PART 1 ·DIRECTOR OF PRACTICE INDEX 
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------ ----- ---- ----- ---- ----
ENROLLMENT NO. 

APPLICANT'S NAME (LaSt· fir~t. middle initial) 
BUSINESS ADDRESS (Number and street) 

CITY AND STATE 

o ATTaR· o EXAM· 
C.P.A. 

o WRITTEN

NEY 
o FORMER IRS 

INATION I EMPLOYEE

FILE TO INSPECTION SERVICE TEMPORARY CARD ISSUED 

ENROLLMENT CARD DATES RENEWAL CARD 
ISSUED (1) I ISSUED 

(2) 

(3) I(4) 

-~ .......

U. S. TREASURY DEPARTMENT 
FORM 2426 (REV. 2-63)INTERNAL REVENUE SERVICE 

PART f ·DIRECTOR OF PRACTICE INDEX 
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APPLICANT'S NAME (LaSt - first - middle initial) 
BUSINESS ADDRESS (Number and street) 

CITY AND STATE 

0 O o WRITTEN 
ATTOR
NEY C.P.A. O EXAM FORMER IRS 

INATION EMPL.OYEE 

To: Chief. Audit Division 

(City and State) 

I Please furnish promptly any information on the applicant bearing on 
his fitness for enrollment to practice before the Internal Revenue 
Service. Ascertain from your files and from your .key subordinate 
officers if there is any unfavorable information regarding this 
applicant. 

ENROLLMENT CL.ERK. COLI.ECTION DIVISION (City and State) 

RETURN 

TO REGI'ONAL INSPECTOR (City nnd State) 

There is no unfavorable or questionable information in our files or 
O known to us concerning the applicant. 

Information concerning applicant is set forth on the back 'of this 
O form or in attached memo(s). 

SIGNATURE OF AUDIT DIVISION C"IFFICIAL DATE 

FORM 2426 {REV_ 2·63} 

PART "-AUDIT DIVISION CIRt;ULARI%ATION 
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A ppL.1 C Po NT'S N A M E (LastO-'..;:fic:,;:rs,;;..c.-=.m:;.;ic:::dd:.:.le::..;i:.::m:.:.:·ti::.:al~)_______1
7

BuSlNESS ADDRESS (Number and street) 

---------------------------------
-.----------------------------'---------NEY O 

WRITTEN 

O 
ATT'OR, EXAM, 

Dc,p.A. O FORMER IRS 
INATION EMPLOYEE

-~.---.----------------------------------

To: Chief, Audit Division 

(City and State) 

Please furnish promptly any information on the applicant bearing on 
his fitness for enrollment to practice before the Internal Revenue, 
Service. Ascertain from your fUes and from your key subordinate 
officers if there is any unfavorable information regarding this 
applicant. 

ENROLLMENT CLERK. COLLECTION DIVISION (City and State) 

RETURN 

TO REGIONAL INSPECTOR (City and State) 

There is no unfavorable or questionable information in our files or 
O known to us concerning the applicant. 

Information concerning applicant is set forth on the back of this 
O form or in attached memo(s). 

SIGNATURE OF AUDIT· DIVISION OFFICIAL DATE 

FORM 2426 (REV. 2-63) 

PART 4-AUDIT DIVISION CIRCULARIZATION 
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Form Apprc.....d' 


Budget Sut&'Qu p.ro... "g.. P.338.1 


23A 
U.S. TREASURV OEPARiMENT· OFFICE OF THE DIRECTOR OF PptACTlC': FOR OFFICIAl. USE ONLY FOAM 

DATE REN.EWA,- CARt) r$SUEO
(REV. JUt.. Y 19641 APPLICATION FOR RENEI'IAL OF ENROLLMENT CARD 

Complete all sections and siqn both copies. Attach check or money order for renewal fee in the am.ount of S5.JO payable to Ttea$:~te[ 
ot the United States. Enrollment cord 10$t issued must be attached Of, if not available, on expklMtlon mu3t be suo:nitted wl:h a.PP~l. 
cotion~ 

NAME (L4U. !in~. m.iddle) DolT£. OF BIRTH .. rOCI.At.. 5E:CWRITY NO'. 

OFFIce: "'OOR£SS{.'!;b.Moer, ;sU'eec. ciry (ilia. TELEFltHONE 

-~ ~ 

Attoered .LS q 0 check 0 money orde-r In amount of .$5.00 payoble to Treasurer of the Uruted Stotes. 
i am enrolled to practice as an 0 Attorney or 0 Aqent, and an$wer the following questiaO$ in support o[ this application: 

1. Hove you ~en cited to appear for alleqed misconduct before any court or any professloMI body since the dote of Y E$ No 
iSsuonce of your lost enrollment card? (If Ol"l$wer is uYes," attach statement qi'ling deto.ils~ 

2.. Since the date or the ,issuc:nce of your lost enrollment cord, hove you ~en a defendant in a criminol prOC¥eding (ex
cludinq minor traffiC violations to which 0 fine or forleHure of $25.00 or less was .l.mPQ$eO) or any proceeding bosed 
upon allegations of fraud? (If answer is "Yes u , attach statement qivinq detoHe-d expl<JnOUon includlnq name and 
place of tribunal and the final disposition tMreof by it 1 

3. INCOMe TAX INFORMATION, 

o. 	Did you file a F'ederal1ncome tax return for eQCh b. Did you file a declaration of estimated tax If answer .is "No, H to 30. or 

of the Lost 3 years! 0 Yes 0 No for tr;: curre~1 ~ear and each 0 @os 0 0 ~~f~~a~~ ~ta:t7=: giving -l&

C. INFORMATION CONCERNING YOUR RETURN Ftt..ING RE.CORO FOR THE CURRENT YEAR AND PREVIOUS THREE YEARS: 

I £X .... CT ,.. ....MES .... ,..0 .... OORESS .... , SHOWN ON EACH RETURN LOCA. nON OF OISTRIC T S.E;RIA\o. NO. 
VE .... ,. (Linl! A nlctes to Dedaratic:m. of £&fimtUea Tax Return; DtRECTOR"S OFFICE WHERE. OF R'5:TUA.N 

Li'&e 8 relate& to /"cotrle TIU Recu.r,,) EACH RETURN Wf<S¥I\o.EO (POI" IRS lISe) 

CURRENT A. 

.. A. 

O. 

A. 

I. 

.. 
B. 

,. 
o. .: 

Of<T£ OF f<P~LIC4TION ISlONATU." (Mu.. c.".spond .i.h ,ha, sho,,·. 0' .,roIl....'" co.d lost i"""d) 

bear Sir; 


Your applicallon for renewal of cord to practice before the Internal Revenue 


Service has been approved and your new eruollr.1ent car:! is attached. 


r 

L 
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Senator LONG. Thank you"lVIr. Rains. 
The next witness will be Mr. Donald E. Marlowe, dean of engineer

ing and architecture, Oatholic University. 

STATEME:r:fT OF DONALD E. MARLOWE, DEAN OF ENGINEERING 
AND ARCHITECTURE, CATHOLIC UNIVERSITY; ACCOMPANIED 
BY WILLIAM D. PATTON, LEGISLATIVE COUNSEL, NATIONAL 
SOCIETY OF PROFESSIONAL ENGINEERS 

Mr. MARLOWE. Mr. Chairman and members of the subcommittee, 
I greatly appreciate the opportunity to present the views of the Na
tionaJ Society of Professional Engineers on the important legislation 
before you. 

My name is Donald E. Marlowe. lam dean of engineering-and 
archltecture at Catholic University, a registered professional engrneer, 
and chairman of the Legislative and Government Affairs Committee 
of the National Society of Professional Engineers. 

I have brought with me, Mr. Chairman, Mr. William D. Patton, 
who is legislative counsel of the National Society of Professional 
Engineers. 

Senator LoNG. We are happyto have you ,here with us. 
Mr. MARLOWE. Our society is composed of more than 63,000 mem

bers,all of whom are qualified under applicruble State engineering reg
istration laws. The society's membership is affiliated through 53 State 
a.nd territorial societies, and more than 450 local chapters. 

We are particularly interested in section 6 of S. 1336 and the iden1 
tical language in S. 1758, which would amend the Administrative 
Procedure Actto provide that: 

Any person who is a member in goOO. standing of the ,bar of the highest court 
of any -State, possession, territory, Commonwealth, or the District of Columbia 
may represent othel'S before any agency. 

The effect of this provision would be to authorize any member of 
the bar of any State to represent others before any Federal agency, 
with no need to show any additional qualifications. While this may 
be appropriate for most agencies, we believe that in at least the case 
of the U.S. Patent Office it would be contrary to and inconsistent with 
the public interest. 

The Patent Office differs from other agencies in that the major part 
of the subject matter being presented to it and under consideration by 
it is of a highly technical nature. In fact, as of any given date the 
subject matter of existing patents and pending applications for patents 
will generally reflect quite accurately the state of scientific and en
gineering know-how in the country. 

The subject matter of patents and applications for patents in large 
measure involves technical delineation of structure and principles of 
operation of inventions, rather than the application and interpreta
tion of legal principles. In the course of prosecution of an applica
tion for patent, the issues most frequently encountered are those of 
distinguishing a claimed inventive structure over structures appearing 
in issued patents, and prior scientific and other literature ( usually 
referred to as the "prior art") . 
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The Patent Office employees who examine the patent applications 
and who seek out the applicable prior art for evaluating an applica. 
tion, all have highly specialized technical training. In recognitIOn of 
the highly technical nature of this work in the Patent Office, the Civil 
Service Commission requires that patent attorneys and patent in
terference examiners employed by the Patent Office have trainin!7 
equivalent to that represented by graduation (with a degree in on: 
of th~ scie!ltific or engineering disciplines) from an accredIted College 
orumversIty. 

Since such high degree of technical ability has been found neces. 
sary to insure adequacy of review of an application for patent pre
sented to the Patent Office, it is submitted that such technical abIlity 
is even more necessary in the preparation of the application in the 
first instance to insure adequacy of subject matter. And this need 
for technical ability as a requirement for patent practice becomes 
even more compelling when one realizes that a major part of practice 
before the Patent Office involves such first instance preparation of 
applications for J?atents, and where needed, their subsequent amend
ment to distinguIsh over prior art cited by the technically trained 
Patent Office personnel. 

The need for a high level of technical ability in patent practice has 
been recognized by a number of courts, includin~ the U.S. Supreme 
Court. As rece!ltly as May 1963, while dealif1g wIth a matter relating 
~o patent practlce, the Supreme Court speCIfically noted the require
mentthat
a person may be admitted [to patent practice] under either category [patent 
attorney and patent agent] only by establishing that he is of good moral char
acter and of good repute and possessed of the legal and scientific and technical 
qualifications necessary to enable him to render applicants for patents valuable 
service * * * (Sperry v. YtOtrida, 373 U.S. 379 (1962) ). 

Patent Office records show that as of March 1, 1965, a total of 8,235 
persons were admitted to practice befo~e that Office. Of these, 6,036, 
or approximately 73 percent had techmcal degrees. All of them had 
some technical or scientific background or qualification. Of the 8,235 
total 6,352 were patent attorneys. Of these, again, approximately 73 
percent had technical degrees. The records show, too, that these per
centag-es have been climbing steadily in recent years. In fact, of the 
total mcrease of 943 patent attorneys registered with the Patent Office 
since 1961 (that is, during the past 4 years), 924, or 98 percent, had 
technical degrees. These figures demonstrate that among those ad
mitted to patent practice technical degrees have now become the rule 
rather than the exception, and technical competence has become a 
publicly recognized integral aspect of patent practice. 

Under these circumstances, we believe that it would be undesirable 
and contrary to the public interest for Congress to adopt a law which 
would eliminate the authority for the Patent Office to require a demon
stration of technical competence. If attorneys without demonstrated 
technical competence were authorized to practice before the Patent 
Office, as S. 1336 and S. 1758 now provide, the public could easily be 
misled as to the qualifications of the practitioner. It is basic to all 
professionallicensin~ laws that the prlmary purpose is to protect the 
public from unqualified practitioners. As stated in a recent Delaware 
(:.n,se involving the Stllte engin~.ering registration law: 
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It has :been recognized since time immemorial that there are some professions 
i.1l1d occnpations which require special skill, learning, and experience wi:th respect 
to which the public ordinarily does not have sufficient knowledge to determine 
the qualifications of the practitioner. The laymanshoutd be '3Jble to request sueh 
serYices wHh some degree of assurance that those holding themselves out to per
form them are qualified to do so. For the pUl"pOse of protecting the health, 
safety, and vyelfare of its dtizens, it iSvyUhin the police power of the State to 
establish reasonable standards to be complied with as a prereqUisite to engage 
in such pnrsuits. (Dela~vare v. Durham, criminal aetion No. 485,486,487, 1960 
term, supreme COlU·t, New Castle County, quoting from Olayton v. Bennett, 5 Utah 
152,298 P. 2d 531.) 

'Ve believe that this fundamental principle should apply equally to 
Federal agencies. In light of the technological revolution which is 
now sweeping this country and others, and the explosion of technical 
knowledge which is taking place and promises to accelerate, there can 
be no doubt that it is necessary today for a qualified patent practi
ti011er to have technical knowledge and education in the subject matter 
with which he deals and that the public has come to rely on patent 
practitioners having such competence. 

'The argument that patent practice is just another type of law prac
t.ice and that lawyers can and do practice in various specialized fields 
of law ignore the basic difference of substance. The substance of con
tract law, labor law, criminallaw,et cetera, is the law itself, composed 
of statutes and case decisions. But the very heart of patentfractice is 
technology. A person without an extensive background 0 technical 
substance, no matter how skilled and devoted, cannot cope adequately 
with the application of .the mathematical and scientific data which 
underlie patent applications and prosecutions. 

The point sometimes is raised, too, that attorneys are not required 
to pa~s technical. exam~ati0!ls to ~andl~ patent. cases in t~e. courts. 
ThIS IS true, but It certamly IS not mconsIstent WIth our pOSItIOn. A 
patent case in court turns primarily on the interpretation and appli
cation of the patent statutes and case law as related to the particular. 
patent issue; hence, fundamentally the issues involved are legal. 
They do not require the same detailed technical analysis and explana
tion of :physical racts as does the preparation and prosecution of an 
application in the Patent Office. 

This basic difference between the qualifications necessary for the 
generaL:practice of law and the technical requirements of patent prac
tice is WIdely recognized wit:ry:in the legal profession itself. Canon 27 
of the American Ba.r Association's "Canon of Professional Ethics," 
for example, prohibits advertising by lawyers, but makes the follow
ing specific exception for patent and admiral.ty practitioners: 

rt is not improper Tor a lawyer who is admitted to practice as a proctor in 
admiralty to use that designation on his letterhead or shingle or for a lawye'r 
who has cmnpUed with the stg,tutory requirements Of aami8'sion to practice 
before the Patent Ojftce to use the designation "patent attO'f'1l,ey" 0'1' "patent 
lawyer" '" * "'. [Emphasis supplied.] 

Patent practice and admiralty practice are the only two specialties 
in the law so recognized by the American Bar Association. The rea
son,of course, re....c::ts on the unique nature of the subject matter involved 
and, in the case of patent lawyers, the technical competence required. 

A further illustration of the recognition, both within the legal pro
fession and by the public at large, that patent practice is a specialty 
apart from other fields of law, and requires technical competence, is 

http:admiral.ty
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the separate listing frequently provided for patent attorneys in direc
tories and similar publications. In the Washington, D.C., classified 
telephone book, for example, attorneys at law-whether they be gen
eral practitioners or specialists in tax law, labor law, antitrust matters~ 
or other particular fields--a.re listed under the general heading of 
"Lawyers," but, significantly, patent lawyer&-and appa:eently only 
patent lawyers-are listed under a separate heading. 

In light of this, the confusion and harm which could result if any 
attorney, without showing additional qualification, were permitted to 
practice before the Patent Office, seems clear. 

The records of the Patent Office show that from 1897 to 1922 a~ency 
practice was open to an members of the bar without further qualifica
tion, just as S. 1336 and S. 1758 would provide. This was changed, 
however, because experience showed it was not found to be effective as 
an assurance of competency for this particularly demanding practice. 
",Ve submit ,that in the light of today's vast technological revolution, 
the evils that arose between 1897 and 1922 from admitting any lawyer 
into patent practice without proof of technical qualifications would 
be compounded many times over if we were to return to that earlier, 
discarded procedure. . 

Mr. Chairman, one final comment: In the past it has been argued by 
some persons that eliminating the requirement that patent practition
ers have a minimum technical competence would in no way open the 
door to unqualified practitioners since the ethics of the legal profession 
require that a lawyer undertake to represent a client only in those 
matters in which he is competent. But this simply begs the question. 
The ethics of the legal profession a-re not involved here. Professional 
engineers have a similar code of ethics. The basic question presented 
by the pending bills is whether Congress wishes to change the existing 
law and procedure relating to the Patent Office and thereby dictate a 
situation where it would be possible for an unqualified person to repre
sent himself as being capable of adequately handling important and 
valuable.,property rights of others. We know that your answer will 
be controlled hy- a sense o~ respons.i'bil~ty ~o the ~el.fare of the pUbl.ic. 
Because we heheve the ultImate obJectIve m restrIctmg patent practIce 
is to protect the public, we strongly urge you to amend the pending 
bills to permit the Patent Office to continue its requirement ora show
ing of competence in the technical subject matter inherent in patent 
applications. 

We 'appreciate this opportunity to present our views and will be 
happy to furnish ·anyadditional information or comment you may 
desire. 

(The statement follows:) 

TESTIMONY OF THE NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 

Mr, Chairman and members of the subcommittee, I greatly appreciate the op
portunity to present the views of the National'Society of Professional Engineers 
on the important 'legislation before you. 

My name is Donald E. Marlowe. I am dean of engineering and architecture 
at Oatholic University, a registered professional engineer, and chairman of the 
Legislative and Government Affairs Committee of the National Society of Profes
sional Engineers. 

Our society is composed of more than 63,000 members, all of whom are qualifiE'd 
under applicable State engineering registration laws. The society's membership 
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is affiliated through 53 State and territorial s<X!ieties, and more than 450 l<X!al 
chapters. ' 

We are particul1arly interested in section 6 of S. 1336, and the identical lan
<rnage in S. 1758, which would amend the Administrative Pr<X!edure Act to pro
~'ide that: "Any person who is a member in good standing of the bar of the 
llighest court of any State, possession, territory, commonwealth, or the District 
of Columbia may represent others before any agency." 

The effect of this provision would be to authorize any member of the bar 
of allY State to represent others before any Federal agency, with no need to 
show any additional qualifications. While this may be appropriate for most 
agencies, we believe that in at least the case of the U.S. Patent Office it would 
he (;ontrary to and inconsistent with the public interest. 

'l'he Patent Office differs from other agencies in that the major part of the 
~uhject matter being presented to it and under consideration by it is of a highly 
teellilical nature. In fact, as of any given date the subject matter of existing 
patents and pending applications for patents will generally reflect quite accurately 
the state of scientific and engineering know-how in the country. 

The subject matter of patents and applications for patents in large measure 
involves technical delineation of structure and principles of operation of inven
tions, rather than the application and interpretation of legal principles. In the 
course of prosecution of an application for patent, the issues most frequently en
countered are those of distinguishing a claimed inventive structure over struc
tures appearing in issued patents, and prior scientific and other literature 
(usually referred to as the "prior art") . 

The Patent Office employees who examine the ,patent applications and who seek 
out the applicable prior art for evaluating an application, all have highly 
specialized technical training. In recognition of the highly technical nature of 
this work in the Patent Office, the Civil Service Commission requires that patent 
attorneys and patent interference examiners employed by the Patent Office have 
training equivalent to that represented by graduation (with a degree in one of 
the scientific or engineering disciplines) from an accredited college or university. 

Since such high degree of technical ability has been found necessary to insure 
adequacy (}f review of an application for patent presented to the Patent Office, 
it is submitted that such technical ability is even more necessary in the prepara
tion of the application in the first instance to insure adequacy of srubject matter. 
And this need for technical ability as a requirement for patent practice becomes 
even more compelling when one realizes that a major part of practice before the 
Patent Office involves such first instance preparation of applications for patents 
and, where needed, their subsequent amendment to distinguish over 'prior art 
cited by the technically trained Patent Office personnel. 

The need for a high level of technical ability in patent practice has been recog
nized by a number of courts, including the U.S. Supreme Court. As recently 
as May 1963. while dealing with a matter relating to patent practice, theSu
preme Court specifically noted the requirement that "a person may be admitted 
(to patent practice) under either category (patent attorney and patent agent) 
only by establishing that he is of good moral character and of good repute and 
possessed of the legal and scientific and technical qualifications: necessary to 
enable him to render applicants for patents valuable service. * ......" (Sperry v. 
Florida, 373 U.S. 379 (1962).) 

Patent Office records show that as of March I, 1965, a total of 8,235 persons 
was admitted to practice before that Office. Of these, 6,036, or approximately 
73 percent had technical degrees. All of them had some technical or scientific 
background or qualification. Of the 8,235 total 6,352 were patent attorneys. Of 
these, again, approximately 73 percent had technical degrees. The records show, 
too, that these percentages have been climbing steadily in recent years. In fact, 
of the total increase of 943 patent attorneys registered with the Patent Office 
since 1961 (that is, during the past 4 years), 924, or 98 percent, had technical 
degrees. These figures demonstrate that among those admitted to patent prac
tice technical degrees have now become the rule rather than the exception, and 
technical competence has become a publicly recognized integral aspect of patent 
practice.

Under these circumstainces, we believe that it would be undesirable and con
trary to the public interest for Congress to adopt a law which would eliminate 
the authority for the Patent Office to require a demonstration of technical com
petence. If attorneys without demonstrated technical competence were authorized 
to practice before the Patent Office, as S. 1336 and S. 1758 now provide, the public 
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could easily be misied as to the qualifications of the practitioner. It is basic to 
aU professional licens~ng laws that the primary purpose is to protect the public 
from unqualified practitioners. As stated in a recent Delaware case involving 
the State engineering registration law: 

"It has been recognized since time immemorial that there are some profession~ 
and occupations 'which require special skill, learning, and experience with respect 
to which the public ordinarily does not have sufficient knowledge to determine the 
qualifications of the practitioner. The layman should be able to request such 
services with some degree of assurance that those holding themselves out to per
form them are qualified to do so. For the purpose of protecting the health, safety, 
and welfare of its citizens, it is within the police power of the State to establish 
reasonable standards to be complied with as a prerequisite to engage in such pur
suits." (Delawa1'e v. Durham, criminal action No. 485, 486, 487, Hl60 tenn, 
Superior Court, New Castle County, quoting from Clayton v. Bennett, 5 Utah 152, 
298 P 2d. (31). 

We believe that this fundamental principle should apply equally to Federal 
agencies. In light of the technological revoluticm which is now sweeping this 
country and others, aind the explosion of technical knowledge which is taking 
place and promises to accelerate, there can be no doubt that it is necessary today 
for a qualified patent practitioner to have 'technical knowledge and education in 
the subject matter with which he deals and that the public has come to rely on 
patent practitioners having such competence. 

The argument ,that patent practice is just another type of law practice and that 
lawYers can and do practice in various specialized fields of law ignores the basic 
diiference of substance. The substance of contract law, labor law, criminal law, 
ect., is the law itself, composed of statutes and case decisions. But the very heart 
of patent practice is technology. A person without an extensive ba.ckground of 
technical substance, no matter how skilled and devoted, cannot cope adequately 
with the application of the mathematiCail and scientific data which underlie patent 
applications and prosecutions. 

The point sometimes is raised, too, that attorneys are not required to pass tech
nical examinations to handle patent cases in the courts. This is true, but it 
certainly is not· inconsistent with our position. A patent case in court turns 
primarily on the interpretation and application of the patent statutes and case 
law as related to the particular patent issue; hence, faundamentally the issues 
involved are legal. They do not require the same detailed technical analYSis and 
explanation of physical facts as does the preparatioin and prosecution of an appli
cation in the Patent Office. 

This basic difference between the qualifications necessary for the general prac
tice of law and the technical requirements of patent practice is widely recognized 
within the legal profession" itself. Canon 27 of the American Bar Association's 
Canon of Professional Ethics, for example, prohibits advertising by lawyers, but 
makes the following specific exception for patent and admiralty practitioners: 

"It is not improper for a lawYer who is admitted to practice as a proctor in 
admiralty to use that designation on his letterhead or shingle or for a lavyYer who 
has com.plied with tke statutor1J requirements- of admission to' practice before the 
Paten,t Office to use tke d:esig1bf1,tion 'patent attorney' or 'patent lawyer'. * * *" 
[Emphasi~ supplied.] , 

Patent practice and admiralty prac.tice are the only two specialties in the 
law so recognized by the American Bar Association. The reason, of course, 
rests on the unique nature of the subject matter involved and, in the case of 
patent lawYers, the technical competence required. A further illustration of 
the recognition, both within the legal professiO'll and by the public at large, 
that patent practice is a specialty apart from other fields of law, and requires 
technical competence, is the separate listing frequently provided for patent 
attorneys in directories and similar publications. In the Washington, D.C., 
c~assified telephone book, for example, attorneys at law-whether they be 
general practitioners or specialists in tax law, labor law. antitrust matters. 
or other particular fields-are listed under the general heading of "Lawyers," 
but, significantly, patent lawyers-and apparently only patent lawyers-are 
listed under a separate heading. 

In light of this, the confusion and harm which could result if any attorney, 
without showing additional qualification, were permitted to practice before 
the Patent Office. seems clear. 

The records of the Patent Office show that from 1897 to 1922 agency practice 
was open to all members of the bar withont further qualification, just as 
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S. 1336 and S. 1758 would provide. This wa.s changed, however, because experi
ence showed it was Dot found to be effective as an assurance of competency 
for this particularly demanding practice. We submit that in the light of 
toduy's vast technological revolution, the evils that arose between 1897 and 
1922' from admitting any lawyer into patent practice without proof of technical 
qualifications would be compounded many times over if we were to return 
to that earlier, discarded procedure. 

Mr. Ohairman, one final comment. In the past it has been argued by some 
persons that eliminating the requirement that patent practitioners have a 
minimum technical competence would in no way open the door to unqualified 
practitioners since the ethics of the legal profession require that a lawyer 
undertake to represent a client only in those matters in which he is compe
tent. But this simply begs the question. The ethics of the legal profession 
are not involved here. Professional engineers have a similar code of ethics. 
The basic question presented by the pending bills is whether Congress wishes 
to change the existing law and procedure relating to the Patent Office and 
thereby dictate a situation where it would be possible for an unqualified 
person to represent himself as being capable of adequately handling im
portant and valuable property rights of others. We know that your answer 
will be controlled by a sense of responsibility to the welfare of the public. 
Because we believe the ultimate objective in restricting patent practice is 
to protect the public, we strongly urge you to amend the pending bills to 
permit the Patent Office to continue its requirement of a showing of compe
tence in the technical subject matter inherent in patent applications. 

We appreciate this opportunity to present our views and will be happy to 
furnish any additional information or comment you may desire. 

Senator LONG. Thank you, Dean Marlowe. We appreciate having 
your very helpful statement. We have heard your testimony along 
the lines of this bill before this committee before. We appreciate 
your courtesy in appearing before this committee. 

Mr. Patton, we welcome you back home. I recall that several 
years ago, you were on the staff of the Judiciary Committee, and 
as Mr. Fensterwald suggested, on the other side of the table. 

Mr. PATrON. Thank you, Mr. Chairman. It is a pleasure to be 
here. 

Senator LONG. Thank you, to both of you gentlemen, very much. 
The next witness is ~fr.. John F. Sonnett of the American Institute 

of Certified' Public Accountants. .,.'\nd I understand that he has 
some other officials with him. 

Will you gentlemen please come forward? 
Mr. Sonnett, we are glad to have you. And will you gIve us 

the names of the gentlemen with you for the record. 

STATEMENT OF JOHN F. SONNETT, AMERICAN INSTITUTE OF 
CERTIFIED PUBLIC ACCOUNTANTS; ACCOMPANIED BY THOMAS 
D. FLYNN, IRWIN SCHNEIDERMAN, AND THOMAS J. GRAVES 

Mr. SONNE'IT. Mr. Chairman, we have submitted biographical 
statements which will shorten the problem of introduction. 

Senator LONG. We have those, and they will be included in the 
record. 

(The biographical sketches are as follows:) 

AMERICAN INSTITUTE OF CERTIFIED PuBLIO ACCOUNTANTS, NEW YORK, N.Y. 

BIOGRAPHICAL SKETCH OF JOHN F. BONNETT 

Sonnett, John F., lawyer; born, Throggs Neck, N.Y., July 12, 1912; B.S., 
Fordham University, 1933; LL.B., Fordham University, 1936. Executive and 
chief assistant to U.S. attorneys for southern district, New York, 1941-43; 
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special assistant attorney general in charge, New York Office War Frauds 
Department of Justice 1943; special counsel, Navy, assigned to Under Secre~ 
tary of Navy, 1945; assistant U.S. attorney general in charge, Claims Divi
sion, Department of Justice, 1945-47, in charge of Antitrust Division 1947-48. 

BIOGRAPHICAL SKETCH OF THOMAS D. FLYNN 

Flynn, Thomas D., certified public accountant; born Los Angeles, Calif. 
March 29, 1913; B.A., Princeton University 1935; M.S., Columbia University 
1939; staff assistant, U.S. Senate Committee on Interstate Commerce, 1935
38; staff member, Federal Trade Commission 1939-40; joined Arthur Young 
& Co., 1940; presently partner in New York office; member Phi Beta Kappa 
and Beta Gamma Sigma; president, American Institute of Certified Public 
Accountants. 

BIOGRAPHIOAL SKETCH OF THOMAS J. GRAVES 

Graves, Thomas J., certified public accountant; born Tell City, Ind., October 22 
1916; B.S.M.C.L., University of Notre Dame, 1938; joined Haskins & Sells, 1938: 
partner, Haskins & Sells, 1953-; chairman, committee on Federal taxation: 
American Institute of Certified Public Accountants 1962-; member, Advisory 
Group to Commissioner of Internal Revenue 1959-61; member, Committee on 
Taxation, U.S. Chamber of Commerce. 

BIOGRAPHICAL SKETCH OF IRWIN SCHNEIDERMAN 

Schneiderman, Irwin, lawyer; born New York City, May 28, 1923; B.A., 
Brooklyn College, 1943; LL.B.C.L. Harvard, 1948; active duty U.S. Navy, 1943-46 
lieutenant (junior grade) ; Associated Cahill, Gordon, Reindel & Ohl 1948-58: 
partner Cahill, Gordon, Reindel & Ohl1959-; director, Seaboard World Airlines, 
Inc.; director, Continental Telephone Co.; member, American Bar Association, 
Association of the Bar of t'he City of New York, Harvard Club of New York City, 
Wings Club; office, 80 Pine Street, New York City. 

Mr. SONNET!'. We have Mr. Flynn to my left, who may ha.ve some 
preliminary remarks. He is the president of the American Institute 
of Certified Public Accountants. And you may find his background of 
some particular interest, Mr. Chairman, in the light of his govern
mental as well as private service. 

We have on my right ~rr. Schneiderman, who is one of my partners, 
. I being a lawyer. ,J • 

And we have to ~!r. Flynn's left, ~fr. Thomas J. Graves, who is 
active on the commitee on taxation of the institute. 

We have a statement of eight pages, ~rr. Chairman, which I would 
request you include in the record. And we would like your permission 
to depart from it if we may. 

Senator LoNG. Very well. Your entire statement will be shown in 
the record, without objection. 

(The statement on behalf of the American Institute of Certified 
Public Accountants is as follows:) 

STATEMENT OF AMERICAN INSTITUTE OF CERTIFIED PuBLIC ACCOUNTANTS 
CONCERNING S.1758 AND SECTION 6(b) OF S.1336 

The American Institute of Certified Public Accountants is the only national 
organization of certified public accountants. The present membership of the 
institute is more than 53,000, with members in every State of the United States 
and in the District of Columbia. 

The objectives of the institute are to maintain and enhance the professional 
standards of the accounting profession to the end that members of the pro
fession may render an effective service to the public in the accounting field. 

I. INSTITUTE'S INTEREST IN THE LEGISI.ATION 

The institute has sought an opportunity to comment on the legislation 
before this subcommittee with some reluctance. On the surface at least, the 
bills under consideration appear to involve matters of exclusive concern to the 
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leO'ul profession. The presentation of the institute's views may be easily mis
u;derstood, therefore, as a gratuitious attempt to hamper the legal profession in 
the attainment of its legislative goals. 

Any such misreading of the institute's purposes in testifying on these legi!s
Intive proposals would deeply concern us. Lawyers and certified public account
nnts are constantly collaborating in the service of mutual Clients, and the 
preservation of that harmonious working relationship is of considerable import
:ll1ce to both professions and to the public. Moreover, the American Bar A.ssocia
tion and the American Institute have been engaged for years in a persistent 
dfort to encourage cordial relations between attorneys and CPA's and to resolve, 
in the best interests of all concerned, any differences which might create fric
tion between the two groups. 

Because it places such a high value on the maintenance of a friendly spirit 
of cooperation between the two professions, the institute has hesitated to' inter
vene in this legislative situation. It has done so only because the legislation, 
which may not be required to meet a genuine need, could adversely affect the 
rights of its members-rights that are essential to the effective operation of 
the Nation's tax system. 

'rhe interest of the institute in the proposed legislation arises out of the fact 
that many members of the institute regularly appears before Federal administra
tive agencies, particularly the Treasury Department and the Internal Revenue 
Service of that Department. 

The field of Federal tax practice has long been an area in which certified public 
acountants have possessed a special competence to a;ssist taxpayers in their 
dealing with the Internal Revenue Service. This has resulted in assistance to the 
Treasury Department itself in the efficient performance of its duties in the 
collection of the public revenues. 

Despite the valuable service rendered by CPA's in aiding the public in its 
dealing with the Government, a long series of bills has been introduced over 
many years seeking to impose limitations of varying severity on representation 
by nonlawyers before Federal agenCies. In some of the bills, the limiting factors 
have been expressed in broad general terms that could later be interpreted to 
the great disadvantage of the nonlawyer representatives. The institute has 
been compelled to oppose these provisions through the years-joining with other 
groups which share our conviction that each individual agency ought to retain 
the right to determine the extent to which it will permit nonlawyers to practice 
before it and the rules under which such practice should be conducted. 

The .I!'ederal agencies have a variety of purposes. They must resolve issues 
,vbieh involve a vast amollnt of technical and professional information of an 
accounting, engineering, economic, or' scientific nature. As the Court of Appeals 
for the Second Circuit said: "Accounting concepts are a foreign language to 
some lawyers in almost aU cases, and to almost all lawyers in some 
cases" (296 F. 2d 918, 922). Because of the complexity and dh'ersity of the 
issues confronting the agencies, they must be free to decide who should be 
authorized to appear before them. It is undesirable, in our view, to adopt any 
general rule limiting the extent to which the agencies may recognize experts of 
various kinds. The enactment of; such a general rule would greatly handicap 
the agencies in discharging the responsibilities assigned to them by Congress. 

n. COMMENTS ON S. 1758 AND SECTION 6 (b) OF S. 1336 

For convenience, our remarks are directed to S. 1758. However, they apply
equally to section 6(b) of S.1336. 
-4.• Treasury emernption from bill 

The institute recommends that the Treasury Department be exempted from 
the requirements of S. 1758. 

It believes that section 101(a) of S. 1758, dealing with the automatic admis
sion of lawyers, is unnecessary as it relates to the Treasury Department. As 
you no doubt know, the Treasury Department already accepts membership in 
the bar as a demonstration of sufficient competence to permit lawyers to practice 
before the Internal Revenue Service by virtue of their profeSSional status alone. 
This recognition is also accorded to certified public accountants. 

All that is required of lawyers and certified public accountants is the filing of 
an application and the payment of a nominal filing fee. The one other procedure 
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followed by the Treasury Department is to make an investigation of an appli
cant's charader and reputation, which includes a review of his personal tax 
returns for years not closed by the statute of limitations. Certified public 
accountants have not found these enrollment procedures to be burdensome. 

If the Treasury Department is not exempted from the legislation, we believe 
that modifications should be made in its provisions, and we respectfully request 
your consideration of our suggestions for revision which are set forth below. 
B. 	Recommended m,odijication if section 101 (a) is to apply to the Trea8ury 

Department 
1. Automatic admission.-The field of Federal tax practice before the Treasury 

Department has been the subject of extended consideration and negotiation by 
and between representatives of the American Bar Association and the institute 
over a number of years. This has resulted in the adoption of a joint statement 
of principles relating to pl"actice in the field of Federal income taxation. (This 
statement appears on pp.10 to 15 of the attached booklet.) 

The joint statement recognizes the special and separn.te competence of both 
lawyers and certified public accountants in the field of Federal tax practice 
and recommends the desirabiJity of cooperation between the two professions. 
Thus, section 1 of the joint statement entitled "Collaboration of Lawyers and 
Certified Public Accountants" stated in part: 

"Many problems connected with business require the ~kills or both lawyers 
and certified public accountants and there is every reason for a close and friendly 
cooperation between the two professions. Lawyers should encourage their 
clients to seek the advice of certified public accountants whenever accounting 
problems arise and certified public accountants should encourage clients to seek 
the advice of lawyers whenever legal questions are presented." 

Section 6 of the joint statement entitled "Representation of Taxpayers Before 
Treasury Department" states: 

"Under Treasury Department regulations lawyers and certified public ac
countants are authorized, upon a showing of their professional status, and 
subject to certain limitations as defined in the Treasury rules, to represent tax
payers in proceedings before that Department. If, in the course of such pro
ceedings, questions arise involving the application of legal principles, a lawyer 
should be retained, and if, in the course of such proceedings accounting ques
tions arise, a certified public accountant should be retained." 

In 1956. the Secretary of the Treasury, in an interpretation of Treasury 
Department Circular 230, commented with favor on the progress toward co
operation in matters of Fedel"al tax practice which had been made by members 
of the legal and accounting professions. In this interpretation (see pp. 7-9 of 
the attached booklet), the Secretary stated: 

"The Department has properly placed on its enrolled agents and enrolled 
attorneys the responsibility of determining when the assistance of a member 
of the other profession is required. This :tlollows from the provisions in section 
10.2 (z) that enrolled attorneys must observe the canons of ethics of the American 
Bar Association and enrolled agents must observe the ethical standards of the 
accounting professiqn. The Department has been gratified to note the extent 
to which the two profeSSions over the years have made progress toward mutual 
understanding of the proper sphere of each, as for example, in the joint state
ment of principles relating to practice in the field of Federal income taxation." 

Since there have been repeated efforts in the past to eliminate or restrict 
the historical right of certified public accountants to repre-sen-t taxpayers before 
the Treasury Department, the institution is naturally concerned with any action 
which might have the effect, directly or indirectly, of endangering that right. 
The institute fears that S. 1758 could have just such an effect. 

I.f it is deemed necessary to enact: automatic 'admission legislation, we believe 
cemified public accountants should be accorded treatment similar to a:ttorneys 
in connection with practice before the Internal Revenue Service and that the 
rig1b.t of certified pub'licaccountants to re'present dthers before the Internal 
Revenue Service should be expressly recognized. This would continue the pres
ent Tre'asury Department rules which make no distinction between lawyers and 
cer!t1fied public accountants regaroing adm'i:ssion to practice. 

2. Elimination of the power of attorney procedure is not in the public inter
est.-The institute bell eves that section 101 (0) of S. 1758, which would limit 
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the Treasury Depal'tment',s power of attorney prO'cedure, is not in the interest 
()f taxpayers, tax practitioners, 0'1' the Treasury Department. 

Under current prO'cedures, evidence of authority to represent a client before the 
Treasury Department and to' obtain information from the Treasury Department 
with respect to the client's 'affairs must be esta>blished by the filing of a power 
of attorney signed by the client. While this may sometimes be slightly incon
venient, we believe that the requirement ought to be maintained. 

The requirement for a power of attorney gives the taxpayer the abilIty to 
specify and limit the subject matter which may be discussed by his representative 
with the Treasury Department. It prO'tects employees of the Treasury Depart
ment in disclosing confidential information with respect to a taxpayer's aifail'ls 
to the taxpayer's representa'tive. It avoids the possirbility of confusion as to 
which representative of a taxpayer has responsibility for and authority with 
respect to a tax return for 'a given year or a specific tax ma'tter. For these 
reasons, the institute believes it is in the public interest to retain the present 
power of attorney procedure with respect to all practitioners before the 
Treasury Department. 

III. CONCLUSIO:>7 

We respectfully recommend that the Treasury Depal'tment be excluded from 
the provisions of S. 1758 and section 6(b) of S. 1336. However, if it is deemed 
desirable ,to include the Treasury Department, we 'believe that the modificatiO'ns 
already mentiO'ned should be made. The institute would be happy to' cooperate 
with counsel for :the subcommittee in 'preparing such modifications. 

We have just recently learned that S. 1879 is also befO're this subcoIlllllittee 
for consideraltion. We have not had an O'pportunity to analyze this bill which 
would cO'mpletely supersede the Administrative Procedure Act of 1946. Ac
cordingly, we request an opportunity to submit a supplemental statement ad
dressed to this bill. 

Because of its vital impol"tance to our members, we are grateful f{)r the opPO'r
tunity to cO'mment O'n the legi:slation before this suhcO'mmittee. 

THE PROFESSIONAL 	 RELATIONS OF LAWYERS AND CERTIFIED 
PUBLIO AOCOUNTANTS 

1957: A JO'INT REPORT BY CO'MMITTEES O'F THE AMERIOAN BAR ASSOCIATION AND 
.THE AMERICAN INSTITUTE OF ACCOUNTANTS . 

JO'INT REPO'RT OF SPECIAL COMMITTEE O'N PROFESSIONAL RELATIO'NS OF AMERICAN 
BAR ASSOCIATIO'N AND COMMITTEE ON BELATIO:>7S WITH BAR O'F AMERICAN IN
STITUTE OF ACCOUNTANTS 

Because of the interrelationship of financial and legal aspects of the mO'dern 
econO'my there sometimes is a basis for dispute as to whether a particular 
matter prO'perly falls within the field of law O'r within the field O'f competence 
of certified public accO'untantS. The Committee on Professional RelatiO'ns of 
the American Bar Association and the Committee O'n Relations with the Bar 
O'f the American Institute of AccountantB believe that any such question that 
may arise between the two professiO'ns should be resolved by conference and 
cooperatiO'n. One O'f the principal fields in which such questions have arisen is 
Treasury practice. 

In 1951 the American Bar Association and American Institute of Accountants 
adO'pted a jOint statement of principles relating to' practice in the field of Federal 
income taxation, for the guidance of members of each professiO'n. 

On January 30, 1956, the Secretary O'f the Treasury issued a statement inter
preting Treasury Depa,rtment Circular 230 relating to practice before the 
Department. In this statement the Secretary mentioned the need for uniformity 
in interpretation and administration of the regulations governing practice be-
f{)re the Department and stated that the Department has prO'perly placed on 
lawyers and accountants, under the Department's ethical requirements, respon
sibility for determining when the assistance of a member O'f the other profession 
is required. He cited wIth gratification, "the extent to' which the two profes
siO'ns over the years have made prO'gress toward mutual understanding of the 
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proper sphere of each, as for example in the joint statement of principles re
lating to practice in the field of Federal income taxation." 

In concluding his statement, the Secretary said that relationships of lawyers 
and accountants in Treasury practice would be kept under surveillance, so that. 
if necessary, the matter can be reviewed later to determine whether amendment 
of the regulations governing practice before the Department or other appropri
ate action is necessary. 

Consideration of the public interest and the best interests of both professiong 
seems, therefore, to require expansion of voluntary machinery for self-discipline 
by both professions and cooperation between them to enable differences betwf>en 
ia11:yers and certified public accountants as they may arise-whether in tax 
practice .or elsewhere-to be resolved by conference and negotiation, and not bv 
litigation. . 

To this end, the Special Committee on Professional Relations of the American 
Bar Association and the Committee on Relations with the Bar of the American 
Institute of Accountants have agreed that the National Conference of Lan--yers 
and Certified Public Accountants, composed of members of the two committees, 
should serve as a jOint committee to consider differences ariSing between the two 
professions and disputes involving questions of what constitntes the practice of 
law or accounting. 

The joint committee recommends the following procedures: 
1. That with respect to the field of Federal income taxation, the two pro

fessions continue to adhere to the statement of principles, approved by the 
governing bodies of the American Bar Association and the American Insti
tute of Accountants in 1951. It is recognized that the statement is a guide 
to cooperation and does not presume to be a definition of the practice of 
law or the practice of accounting. 

2. That State organizations of the two professions consider the establish
ment in each State of a joint committee similar to the national conference 
for consideration of differences arising between members of the two 
professions. 

3. That before any State organizations of either profession shall institute 
or participate in litigation or disputes involving differences between mem
bers of the two professions, or involving questions of what constitutes the 
practice of law or accounting, such differences and questions be referred to 
joint committees of 'State organizations of the two professions, where such 
committees exist, or to the national conference. 

4. That, in the interest of uniformity, State committees maintain close 
coordination with ,the national conference: and if resolution of differences 
seems impossible at the local and State level, they be referred to the national 
conference. Particularly in the early years, it would seem to be in the 
best interest of all concerned for the national conference to participate ac
tively 1n the consideration and settlement of disputes which might serve as 
guides and precedents for other cases. 

5. That-again in the interest of uniformity-where joint committees 
at the State level are appointed to deal with any differences which may 
arise, they be limited, where possible, to one to a State, and their structure 
and procedure follow the pattern of the national conference. 

,,,ill 
It is hoped and believed that resolution of specific cases as suggested above 

in time provide a body of precedent which will come to serve as a guide 
to members of the two professions. 'Such a body of precedent will, we think. 
prove of more practical value than attempts to find acceptable definitions of 
the fields of the two professions. 

The efforts of the national conference are not, of course, intended to be punitive 
in nature. Their objective will be to avoid conllict and to encourage and enahle 
continuing cooperation between lawyers and certified public accountants in 
accordance with the ethical standards of the two professions. 

For the American Bar Association: 

WILLIAM J. JAMESON, 


Chairman, Special Committee onProfessicmal Relation.~, 

For the American Institute of Accountants: 

JOHN W. QUEENAN. 


Chairman, Committee on ReZai'ioWJ WUh Bar. 
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DEPARTMENT OF THE TREASURY 

TREASURY DEPARTMENT INTERPRETATION OF SECTION 10.2 OF TREASURY DEPARTMENT 
CIRCULAR 230 (31 crn 10.2) 

For some months the Treasury Department has had under consideration 
the revision of Treasury Department Circular 230 relating to practice before 
the Department.

Congress has given the Treasury Department the responsibility of regulating 
practice before the Department. It is in the exercise of this responsibility that 
the Department has issued the rules and regulations set forth in Circular 230, 
tnking into consideration, among other things, the need of taxpayers for tax 
~ldvice and aSSistance, the number of tax returns filed each year, the volume 
and complexity of problems relating thereto, the skills and training required for 
Vroper representation of taxpayers' interests and uhe availability of people who 
can provide such service. 

The Department believes the standards prescribed in Circular 230 have 
generally operated in a highly satisfactory manner, have made available to 
taxpayers representatives to assist them in presenting their interests to the 
Department, and have facilitated fair and orderly administration of the tax 
laws. 
It is the intention of the Department that all persons enrolled to practice 

before it be permitted to fully represent their clients before uhe Department, in 
the manner hereinafter indicated. This is apparent from section 10.2 (b), 
which states that the scope of practice (of agents as well as attorneys) before 
the Department comprehends "all matters connected with the presentation of 
a client's interest to the Treasury Department." Enrollees, whether agents or 
attorneys, have been satisfactorily fully representing clients before the Depart
ment for many years. The Department believes this has been beneficial to 
the taxpayers and to the Government and that there presently appears no 
reason why the present scope and type of practice should not continue as it 
has in the past. 

The Department's attention has been called to the decisions of certain 
States courts and to statements which suggest varying interpretations of section 
10.2 (f) of the circular. This subsection makes it clear that an enrolled agent 
shall have the same rights, powers, and privileges and be subject to the same 
duties as an enrolled attorney, except that an enrolled agent may not prepare 
and interpret certain written instruments. The second proviso of the sub
section states that nothing in the regulations is to be construed as authoriz
ing persons not members of the bar to practice law. The uniform interpreta-' 
tion and administration of this and' other sections of Circular 230 by the 
Department are essential to the proper discharge of the above responsibility 
imposed on it by the Congress. 

It is not the intention of the Department that this second proviso should be 
interpreted as an election by the Department not to exercise fully its respon
sibility to determine the proper scope of practice by enrolled agents and 
attorneys before the Department. It should be equally clear that the De
partment does not have the responsibility nor the authority to regulate the 
professional activities of lawyers and accountants beyond the scope of their 
practice before the Department as defined in section 10.2 (b) and nothing in 
Circular 230 is so intended. 

The Department has properly placed on its enrolled agents and enrolled 
attorneys the responsibility of determining when the assistance of a member of the 
other profession is required. This follows from the provisions in section 10.2 (z) 
that enrolled attorneys must observe the canons of ethics of the American Bar As
sociation and enrolled agents must observe the ethical standards of the accounting 
profession. The Department has been gratified to note the extent to which the 
two professions over the years have made progress toward mutual understand
ing of the proper sphere of each, as for example in the joint statement of 
principles relating to practice in the fieJd of Federal income taxation. 

The question of Treasury practice will be kept under surveillance so that if 
at any time the Department finds that the professional responsibilities of its 
enrolled agents and enrolled attorneys are not being properly carried out or 
understood, or that enrolled agents and attorneys are not respecting the appro
priate fields of each in accordance with that joint statement, it can review the 
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matter to determine whether it is necessary to amend these provisions of the 
circular or take other appropriate action. 

(Signed) G. M. HUMPHREY, 
Secretary of the Trea8ury. 

Dated: January 30,1956. 

STATEMENT OF PRINCIPLES RELATING TO PRACTICE IN THE FIELD OF 

FEDERAL INCOME TAXATION 


PROMULGATED BY THE NATIONAL CONFERENCE OF LAWYERS AND CERTIFIED 

PUBLIO ACCOUNTANTS 


Preamble.-In our present complex society, the average citizen conducting a 
business is confronted with a myriad of governmental laws and regulations 
which cover every phase of human endeavor and raise intricate and perplexing 
problems. These are further complicated by the tax incidents attendant upon 
all bUsiness transactions. As a result, citizens in increasing numbers have 
sought the professional services of lawyers and certified public accountants. 
Each of these groups is well qualified to serve the public in its respective field. 
The primary function of the lawyer is to advise the public with respect to the 
legal implications involved in such problems, whereas the certified public 
accountant has to do with the accounting aspects thereof. Frequently the legal 
and accounting phases are so interrelated and interdependent and overlapping 
that they are difficult to distinguish. Particularly is this true in the field of 
income taxation where questions of law and accounting have sometimes been 
inextricably intermingled. As a result, there has been some doubt as to where 
the functions of one profession end and those of the other begin. 

For the guidance of members of each profession the National Conrference Qf 
Lawyers :and Certified Public Accountants recommends the following statement 
of principlesrela'ting to practice in the field of Federal income ,taxation: 

1. Collaboration of la~vyer8 and oertijied publio accountant.'! de8irabZe.-It is 
in the :best ,public interest that services and assistance in Federal income tax mat
ters be rendered hy J:awyel'\s ilind certified public accountants, who 'are trained in 
their fields by educati()n and experience, and for whose admission to professional 
standing there 'are 'requirements 'as to education, citizenship, and high moral 
ch'aracter. They are required to pass written examinations and ia.'re S'llbj.ect to 
rules of pTO,fessional ethics, ,such as tbose of the American Bar A'ssociation and 
American Institute of Accountants, which set a high silandard of pl'ofessional 
practice and conduct, including prohi'bitionofadvertising 'and solic;itation. M;any 
prOiblems. connected with. bUsiness require the ,sk'ills of 'both lawyers 'and certified 
public accountants and there is every reason for a close and friendly cooperation 
between the 'two professions. Lawyers should encourage their clients to seek 
the advice ·of certified public aceounrtants whenever accounting problems arise 
and certified publicaccountJants -should encourage clients to seek theadviee of 
}awyerswhenever legal questions are presented. 

2. Preparation of FederaZ income tam returns.-I't is a proper function of la 
l'awyer 'Or a certified, public accountant to prepare Federal Income tax returns. 

When a lawyer prepares a return in which questions of accounting arise 
he should advise the taxpayer to enlist the assistance of a certified public 
accountant. 

When a certified public accountant prepares a return in which questions of law 
arise, he should advise the taxpayer to enlist the assistance of a lawyer. 

3. A8certainment Of probable taa: effect8 of transactions.-In the course of the 
practice of law and in the course of the practice of accounting, lawyers and 
certified pubUc accountants are often asked about the probable tax e:tl'ects of 
transactions. 

The ascertainment of probable tax e:tl'ects of transactions frequently is within 
the function of either a certified public accountant or a lawyer. However, in 
many instances, problems arise which require the attention of a member of one 
or the other profession, or members of both. When such ascertainment raises 
uncertainties as to the interpretation of law (both tax law and general law), or 
uncertainties as to the application of law to the transaction involved, the certified 
public accounant should advise the taxpayer to enlist the services of a lawyer. 
When such ascertainment involves difficult questions of classifying and sum
marizing the transaction in a significant manner and in terms of money, or in
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t""1)retin!2: the financial results thereof, the lawyer should advise the taxpaY0r to 

':n-list the-seryices of a certified public accountant. 

~ In illany cases, therefore, the public will be best served by utilizing the joint 

s!~ills of both professions. 


4. P1'cparation of legal and accounting doctlrnents.-Only a lawyer may prepare 
11'0"111 documents such as agreements, conveyances, trust instruments, wills, or 
CO~·pOl'ate minutes, or give advice as to the legal sufficiency or effect thereof. or 
take the necessary steps to create, amend, or dissolve a partnership, corporation, 
trust, or other legal entity. 

Only an accountant may properly advise as to the preparation of financial 
statements included in reports or submitted with tax returns, or as to accounting 
methods and procedures. 

;Y. ProMbited self-designations.-An accountant should not describe himself 
as a "tax consultant" or "tax expert" or use any similar phrase. Lawyers, simi
larly, are prohibited by the canons of ethics of the American Bar Association, 
and the o.pinions relating thereto., from advertising a special branch of law 
practice. 

6. Representation of tampayers before Treasury Department.-Und.er Treasury 
Department regulatio.ns lawyers· and certified public accountants are autho.rized, 
upon a shOWing of their professional status, and subject to certain limitations as 
defined in the Treasury rules, to represent taxpayers in proceedings before that 
Department. If, in the course of such proceedings, questions arise involving 
the application of legal principles, a lawyer should be retained, and if, in the 
course of such proceedings accounting qustions arise, a certified public account
ant should be retained. 

7. Prmctice before the Tam Oourt of the United States.-Under the Tax Court 
rules nonlawyers may be admitted to practice. 

However, since upDn issuance of a formal notice of deficiency by the Commis
siDner of Internal Revenue a choice of legal remedies is afforded the taxpayer 
under existing law (either befo're the Tax Court of the United States, a U.S. 
district cDurt, Dr the Court of Claims), it is in the best interestg of the taxpayer 
that the advice of a lawyer be sought if further proceedings are contemplated. 
It is not intended hereby to fo.reclose the right of no.nlawyers to practice before 
the Tax Court of the United States pursuant to its rules. 

Here also, as in proceedings before the Treasury Department, the taxpayer, 
in many cases, is best served by the combined skills of both lawyers and certified 
public accountants, and the taxpayers, in such cases, should be advised accord
ingly. 

8. Claims for relund.-Claims fo.r refund may be prepared by lawyers or 
certified public accountants, provided, however, that where a co.ntroversial legal 
issue is involved o.r where the claim is to be made the basis of litigation, the 
services of a lawyer should be obtained. 

9. 01'iminal tam investigation-s.-When a certified public accountant learns that 
his client is being specially investigated for possible criminal violation of the 
inco.me tax law, he sho.uld advise his client to seek the advce o.f 'a lawyer as to. 
his legal and constitutional rights. 

Oonclusion.-The statement of principles sho.uld be regarded as tentative 
and subject to revision and amplification in the light of future experience. The 
principal purpose is to indicate the importance of vo.luntary co.operation between 
our professions, whose members should use their kno.wledge and skills to the 
best advantage of the public. It is reco.mmended that joint committees repre
senting the local societies of both professions be established. Such committees 
might well take permanent fo.rm as local conferences of lawyers and certified 
public acco.untants patterned after this co.nference, o.r could take the fo.rm of 
special committees to handle a specific situatio.n. . 

Senator LONG. We would be happy to have you summarize your 
statement. 

Mr. SONNE'IT. Yes, Mr. Chairman. 
Do you have any preliminary remarks to make, Mr. Flynn ~ 
Mr. FLYNN. No, sir. 
Mr. SONNE'IT. I will proceed, then. 
I am in the hapJ.>y position of being a member of the bar of the 

District of ColumbIa, New York, and the State of Florida. And I 
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hold a Treasury Department card, and I have paid my. taxes, so I 
feel pretty secure. 

Senator LONG. It would seem to me that you are set to practice sum
mers in N ew York and winters in Florida, and stop by vVashington on 
the way back and forth. 

Mr. SONNET!'. ~iVe have, Mr. Chairman, as I am sure you know
"we" speaking in this instance as counsel for the American Institute 
of Certified Public Accountants, which is the only national organi
zation of certified public accountants, having a membership of more 
than 53,000 throughout the country-we have over the years put in 
a great deal of time and effort in working with the American Bar 
Association in the rather difficult field of practice before the Treasury. 
Department. And I am sure that I am telling you nothing new 
when I invite your attention to the exhibits annexed to our statement, 
the first being the point report by the committees of the American 
Bar Association and the American Institute of Accountants entitled 
"The Professional Relations of Lawyers and Certified Public Ac
countants." 

We have also annexed to our statement the Treasury Department 
interpretation of the particularly relevant section of Treasury De
partment Circular 230. 

And we have annexed a statement of principles relating to practice 
in the field of Federal income taxes which was promul~ated jointly 
by the National Conference of Lawyers and CertIfied Public 
Accountants. 

For some years now, Mr. Chairman, relations between the certified 
public accountants of this country and the bar represented by the 
American Bar Association have been exceedingly harmonious, and 
they have been characterized by cooperation and by mutual efforts to 
solve the problems which admIttedly are of concern not only to the 
public, but to the members of both of the professions. 

Senator LONG. I understand that relationship has been very 
cordial. 

Mr. SONNET!'. They have been. 
I am happy to say that I think you will hear when the Bar Associa

tion witness testifies that there is substantial agreement in many areas 
with respect to the present P?sition. . 

Fundamentally, the ·posItIon of the accountants wIth respect to the 
power-of-attorney provisions which you referred to earlier, I think, is 
about the same as that of the Bar Association and that of the Treas
ury. I do not think the certified public accountants nor the bar as a 
whole, have found the power-of-attorney procedure to be burdensome 
in any respect. Indeed, it provides a very substantial measure of 
safety for the public and for the client, and for either the lawyer or 
the certified public accountant. 

Senator LONG. Are you referring to the power of attorney ~ 
Mr. SONNETI'. Yes, Mr. Chairman. 
I think when we realize that so much of what is done here dav in 

and day out around the country in hlformal conference, and without a 
record, it involves money, I think we will agree that it is highly desir
able that the limits of authority with respect to particular matters, 
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particular representatives, be reduced to writing, and in that way, 
there can be no argument later about who was authorized to do what 
with respect to a particular matter. 

The concern we have with the present bill is only with respect to a 
portion of it. And that is the portion which provides for automatic 
admission. Weare in agreement with the position of the Treasury 
that the present procedures are desirable, that they are not burden
some, and we think should be continued. Certified public account
ants' have not found that present procedures impose any real handi
cap. And I might say, although I am not a tax specialist, I have done 
some tax work, and members of my firm are tax specialists, that we 
have not found that any of the admission procedures, Treasury cards, 
and so forth, have created the slightest obstarle to our doing what we 
hope has been a very satisfactory job for our clients. 

Accordingly, we would recommend most respectfully that the pro
vision for automatic admissions do not apply in the case of the Treas
ury Depa.rtment. But if it is to remain in the bill, we would suggest 
that there be changes similar to the ones which were worked out with 
the House committee last year. And those changes specifically con
firm the right of certified public accountants to appear before the 
Treasury. 

That language, we think, is reasonably good as a solution, on the 
assumption that the Treasury is not to be excluded from that provision 
of the bill. 

Senator LONG. Do you understand that if that could be done, that 
you and your society would support the bill ~ 

Mr. SONNETI'. I think that IS a correct statement, sir, with the ob
servations about the power of attorney which I have sU1?plied. There 
are language problems on that. I think the language m the present 
bill is too limited. And I think the bar association thinks so also. 
And I think that you will find that the bar association probably has 
some language to suggest in this regard. . 

We would be veryhappy, Mr. Chairman, to make any suggestions 
with res:pect to language that you and counsel for the committee 
might thmk would be of some help to you. 

Senator LONG. I think they would ,be of help. And I am sure if you 
would submit those suggestions in writing to your staff-or perhaps 
you could meet with Mr. Fensterwald or some member of the staff m 
an attempt to work out some of the language difficulty. 

Mr. SONlI.'"ETI'. We would be very happy to do that. 
(The information follows:) 

JUNE 9, 1965. 
Mr. THOMAS D. FLYNN, 
PreSident, Amerioan Institute of Oertified Publio Aooountants, 
New York, N.Y. 

DEAR MR. FLYNN: Thank you most sincerely for your recent letter. I have 
read it and the enclosure with much interest. 

As you requested, the letter and the enclosure shall be made a part of the 
record of our hearings. 


Appreciate your assistance to the SUbcommittee. 

Kind regards. 


Sincerely, 
EDWARD V. LoNG, Olw.irman. 
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AMERIOAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, 
New York, N.Y., May 26, 1965. 

HOll. EDWARD V. LONG, 
()hairnwn, Subcommittee on AdministraUve Pract'ice and Procedure, Senate 

Juclic'[at'Y Committee, Washington, D.C. 
:\:Iy DEAR SENATOR LONG: In accordance with your request at the hearings on 

May 12 regarding S. 1758 and similar legislation, we are submitting our recom
mendations for amendment to S.1758. 

For your convenience, our recommendations are embodied in the enclosed draft 
bill. These recommendations, if adopted, would eliminate the features of 
S. 1758 which disturbed so many of our members. We have already furnished 
Mr. Donald C. Beelar with a copy of our recommendations for the information 
of the American Bar Association. 

We appreciate the courtesy which you showed us at the hearings on May 12 
and this opportunity to present our further views. We respectfully request 
that this letter and our draft bill be included in the printed record of the 
hearings on S.1758. 

We would be pleased to meet with you or your staff to provide any further 
amplification of our recommendations. 

Very truly yours, 
THOMAS D. FLYNN, Presidem.t. 

S. 	 1758 INCORPORATING RECOMMENDATIONS OF THE AMERICAN INSTITUTE OF 
CERTIFIED PUBLIC ACCOUNTANTS 

AN ACT 

Be it enacted l;y the Senate and Hou8e of Representatives of the United 
States of America in Oongres8 aBsembled, 

PRACTICE BEFORE FEDERAL AGENCIES 

SECTION 1. (a) Any person who is (i) a member in good standing of the bar 
at the highest court of any State, possession, territory, commonwealth, or the 
District of Columbia, in which he resides or maintains an office, shall be ad· 
mitted to practice to represent others before any 'agency; or (ii) duly qualified 
to practice as a certified public accountant in any State, posseSSion, territory, 
commonwealth or the District of Columbia shall be admitted to practice to 
represent others before the Internal Revenue Service of 'the Treasury Depart· 
ment. 

(b) Any person who 'possesses the qualifications described in :section l(a) of 
thls Act may engage in practice before any agency described therein upon the 
filing of a statement certifiying that he is so qualified. Thereafter, until such 
statement is withdrawn or modified, such person's appearance before such agency 
or his signature in any particular matter before it shall constitute a representa
ti(}n to that agency that as tYf that time he is currently qualified. under section 
1 (a) of this Act and is authorized to represent the particular party in the par· 
ticular matter in whose behalf he acts before that agency. An agency may 
provide for the fi'l:ing of a written notice of appearance in any matter which may 
incorporate a statement of qualification under section 1 (a) of this Act. Any 
misrepresentation under this Act shall subject the person to the provision of 
section 1001 of title 18 of the United States Code. 

(c) Nothing herein shall be construed (i) either to grant or to deny to any 
person who is not a lawyer, or who is a lawyer or a certified public accountant 
but not qualified under section 1 (a) of this Act, the right to appear for or 
represent others before any agency or in any agency proceeding; (ii) to author· 
iz-e or limit the discipline, including disbarment, of persons who appear in a 
representative capacity before any agency; (iii) to authorize any person who is 
a former officer or employee of an agency to represent others before an agenc:Y 
where such representation is prohibited by statute or regulation of an agency; 
or (iv) to prevent an agency from requiring the filing or a power of a;ttorney 
as a condition to the settlement of any matter involved the determination of n 
tax liability or the payment of money. 
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SERVICE UPON ATTORNEYS OR OTHER QUALTFIED REPRESENTATIVE 

SEC. 2. When any participant in any matter before an agency is represented 
j)V an attorney at law or other qualified representative under the provisions of 
tiiiS Act and that fact has been made known in writing to the agency, any notice 
(~r other written communication required or permitted to be given to such pal'
ticipant in such matter shall be given to such attorney or other qualified repre
"entative. Where any other method of service is specifically provided by statute, 
~ervice shall also be made as so provided. If a participant is represented by 
;'ore than one attorney or other qualified representative service by or upon any 
one of such attorneys or ?ther qualified representative (as designated by the 
participant) shall be sufficIent. 

GENERAL 

SEC. 3. To the extent necessary, each agency shall implement this Act with 
appropriate rules defining the proceedings to which its applies and the method 
bY which representation is recognized. 

DEFINITION OF AGENCY 

SEC. 4. As used in this Act, "agency' 'shall have the same meaning as it does 
in section 2(a) of the Administrative Procedure Act, as amended (60 Stat. 237, 
as amended). 

MAY 26, 1900. 

Mr. SONNET!'. In view of the time, may I compress what I have to 
say_and ask my associate to comment ~ 

Fundamentally, the interests of the accountants of the country is in 
protecting not only the public interest, but their perfectly natural 
mterest in this very important part of their practice. It is an essential 
part, and it is in thejublic interest. The accountants, the. Treasury 
and the bar are agree to that. And I would hope that nothmg would 
be done in this bill which would upset that harmonious relatIOnship. 
The relationships are working out very well. 

This bill insofar as it provides for automatic admission, we think, 
presents some possible threat to the certified public accountant, need
lessly so, we think, hut if it is going to be done, we would like to sug
gest language to include them specifically. . 

Senator LONG. lam sure the' sponsor of this bill would have no de
sire to upset this harmonious and cordial relakionship and understand
ing that has been existing between the bar and the members of your 
client's profession. I thmk you have done a great job in working 
out these difficulties which have resulted in great protection to the 
public interest. 

Do the other gentlemen with you have some comments ~ 
Mr. FLYNN. I do not. 
Mr. GRAVES. No, sir. 
Senator LoNG. Mr. Sonnett. 
Mr. SONNETI'. As to B. 1879, which just recently came to our atten

tion, we had time to give it only a very minor examination. There 
may he some minor problems that we have with it, and we would like 
to submit some supplemental comments in writing if we may. 

Senator LONG. The Committee would be happy to receive them. 
Mr. Fensterwald, do you have any questions~ 
Mr. FENSTERWALD. Mr. Bonnett, is it true that both the groups of 

lawyers and the CPA's in a sense are responsible for the qualification 
itself of their members and also their ethics, and that that would be 
the ground for putting them together in these exemptions? 
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YIr. SONNETT. I think that is a fair statement. As you know, the 
standards for admission as a certified public accountant are equivalent 
in a sense to those for admission to the bar. And if the conclusion 
shou Id be reached that a member of the hal' is thereby automatically 
qualified for practice before the Treasury, if that is your legislative 
judgment-and I might say I have some problems with that as a 
practitioner for 30 years-but if that is the judgment, I think by the 
same reason, clearly, certified public accountants should be included 
for similar reasons. 

:Mr. FENSTERWALD. Do you police both the competence and the 
ethics of your members ~ 

:NIl'. SONNETT. That is correct. 
Mr. FENsTEmvALD. Thank you. 
Senator LONG. Thank you gentlemen very much. We appreciate 

your courtesy in summarizing your statement. 
Mr. SONNE'I'T. We appreciate your courtesy in having us here. 
Senator LONG. Our next witness is Mr. Stuart Frankford, past pres

ident of the National Society of Public Accountants. 
!fr. Frankford. 

STATEMENT OF STUART W. FRANKFORD, PAST PRESIDENT, NA. 
TIONAL SOCIETY OF PUBLIC ACCOUNTANTS; ACCOMPANIED BY 
STANLEY H. STEARMAN, GENERAL COUNSEL, NATIONAL SOCIETY 
OF PUBLIC ACCOUNTANTS 

~Ir. FRANKFORD. :Mr. Chairman, and gentlemen, I have with me the 
general counsel for the National Society of Public Accountants, Stan
lev H. Stearman. 

'Mr. Chairman, I would like to read this statement; it is not lengthy. 
And at !the conclusion of it, I would like to make a few other obser
yations if you would permit me. 

Senator LONG. Might the Chairman suggest to you if it would be 
possible, and not in any way curtail your presentation, if you would 
summarize your statement, we could put your statement in the record. 
'Ve have copies and the staff has gone over it. We are running very 
short on time. If that can be done, we would be very grateful to you. 
However, we want to give you wha:t time you need. 

Mr. FRANKFORD. Thank you. I :think the statement here speaks 
for itself. And without going into detail or even summarizing it, be
cause I think it does speak for itself, I would like to make some addi
tional observations. 

Senator LONG. Let me say, then, at this point your statement in its 
entirety will be printed in the record. 

lUI'. FRANKFORD. Thank you very much. 
(The statement of Mr. Frankford is as follows:) 

TESTIMONY OF NATIONAL SOCIETY OF PUBLIC ACCOUNTANTS ON S. 1758 

Gentlemen, my name is Stuart W. Frankford. I am a practicing accountant 
with offices in Detroit, Mich. I have been in the field of public accounting in 
Michdgan since 1942. 

I am appearing here today as the spokesman for the National Society of PubliC 
Accountants, I have been associated with the national society for many years 
and have served the society in various capacities. I am a past president, a past 
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district governor, and I have chaired several major committees of the society. 
including our committee on national affairs. 

The National Society of Public Accountants is a nonprofit, individual member
~bip organization which was formed in 1945. Our 11,000 members are engaged 
in the practice of accountancy in all of the States, the District of Columbia, and 
"everal U.S. territories. rrhe national society is dedicated to promoting high 
;o:tandards of proficiency and integrity so that members of the accounting profes
:,ion may render an effective and efficient service to the publie. 

Our members have primarily small- to medium-sized accounting practices and 
Se!'ve the needs of small- to medium-sized business firms. They offer a com
plete range of accounting services, including a fairly heavy emphasis on tax 
f'erYices. This tax practice includes not only the preparation of tax returns, 
but the representation of taxpayers before the Internal Revenue Service. 

It is because of the volume of tax practice which our members are engaged 
in that we have an interest in the pending legi.slation and have asked to appear 
before you today. While the bill, of course, applies to practice before all Federal 
agencies, our primary interest and thus our comments will be directed to prac
tice before the U.S. Treasury Department anel, more particularly, the Internal 
Revenue Service. 

Two surveys conducted within the past year by the national society among 
its members reveal that society members prepare approximately 6 million tax 
returns a year for their clients. '£his is a rather substantial amount of tax 
practice by any standards. In addition to the preparation of returns, our surveys 
indicate that in 1964 our members provided assistance and advice to their 
clients in connection with 70,368 office audits conducted by the Internal Reve
nue Service, plus some 39,582 field audits. Thus, it is apparent that the mem
bers of the national society have a considerable interest in any proposal which 
bears on the matter of tax practice and the representation of taxpayer clients 
before the Internal Revenue 'Service. 

It is the view of the National Society of Public Accountants that no real and 
tangible need exists for enactment of S. 1758 as it relates to practice before the 
Internal Revenue Service. We believe it is in the best interests of the public 
for all persons who wish to represent clients before IRS to meet specified 
admission requirements as established by the Treasury Department and admin
istered by the Office of the Director of Practice. 

We believe 
in 
that those profeSSional practitioners who assist the Internal Reve

nue Service the administration of the tax laws through their assistance, ad
vice, and services to the taxpaying public occupy a key position of confidence 
ancI trust. It is imperative that the business community, as well as individual 
taxpayers, be able to rely with the utmost d~pendability on those practitioners 
who offer to represent their interests in matters before the Internal Revenue 
Service. 

Therefore, it is our belief that it is neither necessary nor desirable to waive 
admission procedures for any group with respect to practice before the U.S. 
Treasury Department and the Internal Revenue Service. We feel that all prac
titioners who come in direct contact with the Service should be accountable 
to the Office of the Director of Practice, not only for their ethical conduct, but 
their technical competence as well. ; 

It is our opinion that the direct and personal relationship between the Inter~ 
nal Revenue Service and millions of American taxpayers, both businesses and 
individuals, requires a close and continuing supervision by the Treasury Depart
ment of those who would represent the public in important tax matters. 

We endorse a 1956 statement by the Secretary of the Treasury contained in 
an "Official Interpretation of Departmental Circular 230." We believe that 
Rtatement, which relates to the Department's responsibility for regulating prac
tice before it, to be particularly germane to the considerations involved in a 
study of S. 1758. 

In that interpretation, the Treasury Secretary said: 
"Congress has given the Treasury Department the responsibility of regulating 

practice 'before the Department. It is in the exercise of ,this responsibility that 
the Department has issued the rules and regulations set forth in Circular 230, 
taking into consideration, among other things, the need of ta:x:payers for tax 
advice and assistance, the number of tax returns filed ea'ch year, the volume 
and eomplexity of problems relating thereto, the skills and training required. for 
proper representation of taxpayers' interests and the availability .of peoplp. 
who can provide such service. 
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"The Department believes the standards prescri:bed in Circular 230 have gen
erally operated in a highly satisfactory manner. have made availaible to taxpayers 
representatives to as'sist them in presenting their interests to the Department, 
and have facilitated fair and orderly administration of the tax laws." 

The conditions existing in 1956 which prompted the above statement continue 
today, but perhaps to an even greater degree. The laws are m'Ore complex, the 
number of tax returns filed has sharply increased and the 'Overall need 'Of the 
public f'Or competent and ethical tax services has become more pronounced. We 
do n'Ot believe that the needs of the public can be met by anything less than a 
continuation of the existing procedures regarding admissi'On and practice before 
the Treasury Department. 

In fact, it W'Ould probably be advisable in the pU'blic's interest tQ require that 
aU persons who wish to practice befi.ore illS be required to pass a written 
examinatiQn on Federal tax laws, regulati'Ons, and pr'Ocedures. iSuch 'a test, we 
belieVe. WQuid dearly demonstrate an individual's abilities in the highly techni
cal Federal tax field and thus assure the public 'Of the specialized qualifications 
he professes to have. 

n is, therefQre, 'Our suggestiQn that the Treasury Department be exempted 
from the prQvisiQns m S. 1758 fQr the many reasons which we have set forth 
thus far. 

We understand, however, that there has been a su",ogestiQn advanced tlhat cer. 
tain members of the public accounting profession be granted the same treatment 
under this bill with respect tQ practice before the Internal Revenue Service as 
WQuid be granted lawyers. We recommend that if such a proposal is given 
fav'Orable cQnsideratiQn, all independent practicing accountants sh'Ould be recog
nized equally. 

If s'Ome accountants are acknowledged -by Oongress as having the integrity 
and ability t'O represent clients bef'Ore the Internal Revenue Service, then all 
accountants who are likewise ethical and competent to represent clients in tax 
matters should -be similarly recoguized. 

FQr example, as stated earlier, the members of the National -Society of Public 
ACCQuntants prQvide the business community and individual members 'Of the 
public with a considerable amount of income tax service and advice. The 
vQlume of w'Ork and services in tbetax field rendered by members of the natiQnal 
society is such that as 'l1 grQup they assist in the preparatiQn of more tax re
turIl!S fQr individual and business taxpayers than any 'Other comparable segment 
of the entire tax practice profession. 

All members of the NatiQnal Society of Public Accountants have pledged to 
CQnduct their practices in accordance with a rigid 'COde of ethics and rules of 
prQfessi.onal CQnduct.' This serves t'O assure a high measure 'Of integrity and 
experience in their relatiQns with the public, the Internal Revenue Service, 
and their professional colleagues. 

We earnestly recommend that if faV'orable c'OnsideratiQn is given tQ the I';ug
gestiQn that S. 1758 be amended tQ include some members of the public account
ing professiQn insmarr as practice befQre the Internal Revenue Service is con
cerned, the bill be :fur;ther amended in an equitable manner tQ include other 
qualified pra.cticing accountants who are engaged in rendering tax services and 
advice. 

The NatiQnal Society of Public Accountants and its 11,000 members through
out the country areanxi'Ous to work harmQniously, and we hope effectively, with 
the Internal Revenue Service and the Oongress in all matters relating to' 
Federal taxatiQn and practice befQre the Internal Revenue Service. An impor
tant objective 'of our membership is tQ cOQperate in the administration of the 
Federal tax laws and tQ serve the needs 'Of the taxpaying public t'O the best 
of their ability. 

On behalf 'Of the NatiQnal Society 'Of Public AccQuntants, may I extend onr 
appreciation f'Or being given this oPPQrtunity to appear befQre YQU and to' 
express QUI" views 'On the pending bill. We trust our comments and suggestions 
will be of assi'Stance in connecti-on with your studies. I would be pleased at 
this time t'O answer any specific questiQns which yQU may have. 

Mr. FRANKFORD. Of course, we are only concerned at the moment 
with S. 1785, as it affects non attorneys, should we say. We believe 
that if special exemption is going to be made for anyone group, thflt 
it should be all-inclusive for an ethical and competent practitioners. 
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Over the years, actually from 1957 or 1958, a series of meetings 
were held with the Treasury Department and the Internal Revenue 
Service along with other professional associations, including the Amer
ican Bar Association and the American Institute of Certified Public 
Accountants, discussing who could and who could not represent clients 
before the Internal Revenue Service in tax litigation. 

In 1958, Circular 230 was amended, whereby the preparers of re
turns, upon authoriz3ltion of the client, would be allowed to represent 
the client through the agent level, and past the agent level into the 
informa:l conference, but they would have to pass an examin3ition if 
they were not an attorney or certified public accountant, an examina .. 
tion as provided by Treasury. 

Senator L{)NG. Excuse me for interrupting you. As I understand, 
does the Treasury Department give the CPA~s an examination before 
they admit you to practice before the agency ~ 

Mr. FRANKFORD. No; they do not. 
Senator LoNG. They do not do that for lawyers. So actually, they 

do not pass on the competency of an attorney or an accountant when 
thev appear before you 1 

Mr. FRANKFORD. That is correct; they do not. 
Senator LONG. What do they pass on so far as your organization is 

concerned~ 
Mr. FRANKFORD. The noncertified accountants in our organization 

take a special examination as provided by the Treasury. And since 
1959, it has been held annually in September. 

Senator LONG. And for CPA's they do not ~ 
Mr. FRANKFORD. That is correct. 
It isa known fact, Mr. Chairman, in printed statistics, that slightly 

in excess of 97 percent of all tax cases are settled at the agent level, 
without the requirement of going through the informal conferences 
or the appellate staff or the tax court. 

We believe that because of the technical information and the con
fidential nature of the information and the need for competence, all 
practitioners who represent clients above the informal conference 
should take an examination as provided by Treasury. Since the in
ception of the examination, I do not have the exact number, hut cer
tainly thousands have passed their examination, and now have the 
right to represent clients at all levels that 'any enrolled person can. 

Now, as a side position,and not a position that our national society 
has taken as a stand, we wonder about the advisability of nonattorneys 
being able to practice law. And it is my considered jud~ent that 
before the appellate staff, and in the Tax Court of the Umted States, 
only attorneys should be able to practice. We question the wisdom of 
nonattorneys practicing in these courts. 

Senator LoNG. I have that same feeling, too. I did not quite follow 
you. Where there is someone who is not an attorney who is practicing 
law that is a non attorney ~ I did not follow you. 

Mr. FRANKFORD. I suppose it would fall back on what is considered 
unauthorized practice of law. But if you are a Treasury cardholder, 
you can prepare formal briefs, and you can represent the clients at the 
appeHate staff, without an attorney being present. 

Senator LoNG. Without a legal attorney ~ 
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1fr. FRA:XE.l!'ORD. Yes, sir; ,yithout legal attorney. 

Senator LONG. As a general rule, what group does that? 

:Mr. FRANKFORD. Any Tr~a~Ul"Y cardholder, sir. 

Senator LONG. vVhether It IS your group or the CPA's ~ 

Mr. FRAXKFORD. Yes. 

Senator LONG. Are the attorneys the only group of Treasury card


hoIders~ 
:i\1:r. FRANKFORD. Primarily; yes. There are some other Treasurv 

cardholders-past employees of the Internal Revenue Service ,vith 
7 years' experience upon application will be given a Treasury carel. 
pl:ovided the moral character of the app1icant is good and the othel: 
investiO'"ations by the Service finds nothing wrong. 

Mr. FENSTERWALD. Do you have to be an accountant to take this 
examination? 

Mr. FRANKFORD. No; you do not. 
1\11'. FENSTERWALD. Could anybody take it for a Treasury card? 
1\1r. FRANKFORD. There are certain qualifications. Basically, they 

should be in the practice of accounting, but it does not have to be 
public, it could be a person in private industry. You have to pre
pare a questionnaire or application,I should say, for taking the 
examination. And we have found since the instigation of this that 
the examination has been most reasonable. I believe those passing 
are someplace between 58 and 60 percent of those sitting the first 
time. 

But as I say, this is not the official position of the National Society 
of Public Accountants, but one which we have discussed and we are 
leaning this way, that attorneys and only attorneys should represent 
clients before the courts of law of the land. And in view of the fact 
that 97 percent of the cases are settled at the agent level, perhaps 
the Treasury card should allow the person to represent a client at the 
informal group .conference. And after that, an attorney should take 
over the case with the factual preparation by the accountant. 

I believe, Mr. Chairman, that along with the prepared statement, 
these remarks, unless there are other questions, pretty much conclude 
our testimony. 

Senator LONG. Do you have any questions, Mr. Fensterwald? 
1\11'. FENSTERWALD. No, sir; I do not. 
Senator LONG. Mr. Frankford, thank you and your associate for 

a statement. It has been very helpful to us. 
Mr. FRANKFORD. Thank you very much. 
Senator LONG. Mr. Burnham. 
1Ylr. BUTIlham, you may proceed. We appreciate your being 'here. 

STATEMENT OF GEORGE B. BURNHAM, PRESIDENT, BURNHAM 
CHEMICAL CO., WASHINGTON, D.C. 

Mr. BURNHAM. My name is George B. Burnham, and I am presi
dent of the Burnham Chemical Co. It is my desire in this short 
statement to bring to the attention of this committee a breach of 
justice on the part of our Government which shows a real need for 
the passage of S. 1160. 

On February 21, 1913, Searles (Dry) Lake, Calif., was withdrawn 
from the public domain, because it contained large deposits of pot
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ash, sodium borate, and other minerals. On October 2, 1917, a leas
ing law was passed to leave the deposits to citizens of our country 
with royalties payable to the Government. I was one of the lessees. 

Two weeks after I was granted a lease, an unlawful patent was 
granted to my competitor, a foreign-owned corporation. Patents 
do not require payment of royalties. 

Government officials concealed certain facts which would have 
demonstrated the illegality of the patents. This was done secretly, 
behind "closed doors," and it was impossible for anyone to know 
the facts. The foreign-owned company had illegal advantage over 
us and also the Government was deprived of royalties on the borax 
and potash production. 

The following words appeared on the Government document: 
"Foreign ownership--For office consideration only," and it was con
cealed from the public for 33 years. Of course, not having access to 
the document, I could not test the validity of the patents in court. 

In 1950, the Interior Department put that confidential document in 
the National Archives. In late 1953, I found it. Our attorneys 
then filed suit in the Court of Claims early in 1955. After the trial, 
the court dismissed the case because of the statute of limitations. If 
that document had not 'been suppressed, we would not now be trying 
to secure legislation to have the statute of limitations waived and 
the case adjudicated on its merits. 

To sum up in a few words, this lack of freedom of information 
resulted in the loss of millions of dollars to the Government and 
untold damage to private enterprise. 

I thank you. 
Senator LONG. Thank you, Mr. Burnham. We appreciate your 

coming to present this statement. 
Mr. Fensterwald, do you have any questions ~ 
Mr. FENSTERWALD. I do not think so. I have met with Mr. Burn

ham before, and! have asked,the questions I have. 
Senator LONG. Thank you very much, Mr. Burnham. 
(The prepared statement and supplemental statement of Mr. 

Burnham follow:) 
FREEDOM OF INFORMATION 

Statement of G. B. Burnham, president of Burnham Chemical Co. 

My name is George B. Burnham and I am president of the Burnham Chem
ical Co., 132 Third Street, SE., Washington, D.C. It is my desire in this short 
statement to bring to the attention of this committee a breach of justice on 
the part of our Government which shows a real need for the passage of 
S.1160. 

On February 21, 1913, Searles (Dry) Lake, Calif., was withdrawn from the 
public domain, because it contained large deposits of potash, sodium borate, 
and other minerals. On October 2, 1917, a leasing law was passed to lease 
the deposits to citizens of our country with royalties payable to the Govern
ment. I was one of the lessees. 

Two weeks after I was granted a lease, an unlawful patent was granted to 
my competitor, a foreign-owned corporation. Patents do not require payment 
of royalties, 
, Government officials concealed certain facts which would have demonstrated 
the illegality of the patients. This was done secretly, behind "closed doors," 
and it was impossible for anyone to know the facts. The foreign-owned 
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company had illegal advantage over us and also the Government was deprived 
of royalties on the borax and potash production. . 

The following words appeared on the Government document: 

and it was concealed from the public for 33 years. Of course, not having 
access to the document, I could not test the validity of the patents in court. 

In 1950, the Interior Department put that confidential document in the 
National Archives. In late 1953 I found it. Our attorneys then filed suit in 
the Court of Claims early in 1955. Atter the trial, the court dismissed the 
case because of the statute of limitations. If that document had not been sup
pressed, we would not now be trying to secure legislaUon to have the statute 
of limitations waived and the case adjudicated on its merits. 

To sum up in a few words, this lack of freedom of information resulted in 
the loss of millions of dollars to the Government and untold damage to private 
enterprise. 

WASHINGTON, D.C., May '20, 1965. 
Senator EDWARD V. LoNG, 
Chairrrwm.., Subco'1'fml,.ittee on Admw8trative Practice and, Procedwre, Senate Of

flce BuUding, WQ,8kington, D.C. 
·(Attention of Mr. Bernard Fensterwald, Jr., chief counsel). 

DEAR Sm: I believe that a "freedom of information" law in the United States 
would be of great benefit in helping to solve present world problems, because it 
would set the example for other natioDB to go and do the same. 

According to the enclosed U.S, postage stamp issued about 1950, we already 
have four freedoms and "freedom of information" would give us one more free
dom, By disclosing that fact to other countries, we would enhance and promote 
the virtues of the free world and win men to our great crusade. 

Furthermore, as mentioned in the enclosed supplemental statement, if we make 
special efforts to pass a freedom of information law now, in this session of Con
gress, it would improve the image of the United States at a time when it is 00 
much needed. 

Therefore, I would like, to submit the enclosed supplemental statement to be 
printed in the record of the hearings on S. 1160, but only if you feel that it 
might help. 

Sincerely, 
G. B. BURNHAM. 

FREEDOM OF INFORMATION 

Supplemental statement of G. B. Burnham, Washington, D.C. 

On May 12, 1965, I submitted a brief statement to the Subcommittee on Ad
ministrative Practice and Procedure. Hearings to consider S. 1160, the freedom 
of information bill, and other bills took place on May 12, 13, and 14. 

Now, I would like to present to the subcommittee another vital aspect of this 
problem, which I do not believe has been discussed. "Freedom of information" 
will clearly promote better understanding between Mtions. We should pass the 
bill at this session of Congress and then suggest that other nations enact a s1mfla,r 
law. 

William L, Shirer, in his book "The Rise and Fall of the Third Reich." on 
page xi, says: . 
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"It is quite remarkable how little those of us who were stationed in Germany 
during the Nazi time, journalists and diplomats, really knew of what was going 
on behind the facade of the Third Reich. A totalitarian dictatorship, by its very 
nature, works in great s~recy and knows how to preserve that sec~y from the 
prying eyes of outsiders." 

If the people of Germany and the world of diplomats had known what was 
going on behind Nazi "closed doors," there might have been no World War II. 

If every nation had a "freedom 'Of information" law like the one proposed by 
S. 1160, all men could get the facts. Min'Ority groups, who oppose their govern
ment, and who desire peace, justice and good will, could get the necessary in
formation for them to 'Opp'Ose any wr'Ongdoing of their government 'Officials. It 
would help promote the two-party system. 

If we make s~ia'l efforts ,to pass a freedom of informati'On law now, in .this 
session of Congress, and emphasioo that fact to all nations, it would improve the 
image 'Of the United States and thus 'help to create peace and harmony at a time 
when it is so much needed. 

Therefore, the passage af billS. 1160 will set a splendid example ·for men of 
good will in other nations to inSUlt 'On their governments enacting a similar law. 
It willibe a big step forward to help establish an enduring world peace. 

Senator LoNG. This will conclude our hearings for today. We in
tended to Irave a short session this afternoon, but we now find that 
that is impossible. The committee will now stand in recess until 10 
o'clock tomorrow morning, and will meet in this room. 

C\Vhereupon, at 12 :05 p.m., the committee recessed, to reconvene at 
10 a.m., Thursday, May 13, 1965.) 
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THURSDAY, MAY 13, 1965 

U.S. SENATE, 
SunC01\'OIIT'TEE ON AD~nNISTHATIVE PRACTICE AND 

PROCEDUP..E OF THE C01\'nUTTEE ON THE J UDICL\RY, 
TVashington, D.O. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 1318, 
:New Senate Office Building, Senator Edward V. Long (chairman of 
the subcommittee) presiding. 

Present: Sena.tors Long and Burdick. 

Also present: Bernard Fensterwald, Jr., chief counsel and Cornelius 


H. Kennedy,min<:>rity counseJ; Kathryn M. Coulter, special assis.tant; 
Charles H. Helem, assistant counsel; Gordon H. Homme, assIstant 
counsel. 

Senator LONG. The committee will be in order. 
At this point, without objection, I desire to place in the record a 

resolution of the St. Louis Chapter, the .Missouri Society of Certified 
Public Accountants dealing with S. 1758. 

(The resol ntion is as follows:) 

RESOLUTION 

Be it resolrea, That, in view of legislation (S. 1758) now before the Congress, 
which would impair the right of the Treasury Department to register and tegu
late those who may practice before it, the Missouri Society of Certified Public 
Accountants hereby records its belief that such legislation is, as it applies to the 
Treasury Department, unnecessary and disruptive of procedures which have 
proved to be neither burdensome nor in contradiction of the public intereSlt; be 
it further 

Resolved, That, since the cited legislation would admit, unconditionally, 
lawyers (and only lawyers) in good standing to practice before the Treasury De
partment, S. 1758, is, in its present form, directly discriminatory against an 
equally large number of certined public accountants, now regulated by their 
States as qualified professionals, and currently registered to practice before the 
Treasury Department; be it further 

Re8olved, That, since S. '1758 would, in the case of the Treasury Department 
Virtually eliminate the power of attorney procedures only for lawyers, and, since 
it would thus directly interfere with the taxpayer's right to specify and limit 
the matters which a taxpayer's selected representative may handle; this legis
lation has an unfair and adverse effect on the taxpayer and on other chosen 
representatives before Treasury; be it further 

Resolved, That great care needs to be exercised lest 'the power of the Treasury 
Department to admit nonlawyers be inadvertently impaired by Federal statute, 
particularly in view of the Sperry decision which focused such determination 
Oil the Federal Government; be it further 

Re8olved, That no action should be taken which would, by omitting the Treas
ury's right to establish a practice register, also have the effect of impairing 
Treasury's right to discipline, and where necessary, to disbar; be it further 

Resolved, That the Missouri Society of Certified Public Accountants feels that 
no need has been shown for S. 1758 and related legislation in the cas'e of the 
Treasury Department; be it fUrther 
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Resolved, That, if the Congress decides such legislation to be in the public 
interest insofar as it applies to practice before the Treasury Department, the 
Missouri Society of Certified Public Accountants hereby urges that the legisla
tion be amended to provide for correction of all of the inequities cited above 
as applicable to certified public accountants. 

ST. LOGIS GHAP'l'ER, lVIISSOURI SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS. 

KENNE'rH J. BAGER, V ice President. 
Dated April 27, 1965. 

Senator LONG. Our first witness this morning will be Mr. Robert M. 
Benjamin, chairman of the Committee on Code of Federal Adminis
trative Procedure, and Mr. Richard H. Keating, chairman of the 
Administrative Law Section ad hoc committee on the Practice Act, 
of the American Bar Association. 

The other gentlemen at the table will be introduced to the commit
tee for the record. 

STATEMENT 'OF R'OBERT M. BENJAMIN, CHAIRMAN, COMMIT'TEE 
'ON CODE 'OF FEDERAL ADMINISTRATIVE PROCEDURE; ACC'OM· 
PANIED BY CHISMAN HANES, CHAIRMAN, ADlVUmSTRATIVE 
LAW SECTION LIAISON OOMMITTEE; CHARLES D. AELARD AND 
BEN C. FISHER, MEMBERS, COMMITTEE ON CODE OF FEDERAL 
ADMINISTRATIVE PROCEDURE; AND JOSEPH B. HYMAN 

Mr. BENJAMIN. Sitting to my left is Mr. Chisman Hanes, who is 
chairman of the Administrative Law Section Liaison Committee on 
the Code of Federal Administrative Procedure. He is working closely 
with us, and we are working closely in cooperation with the adminis
trative law section. And Mr. Hanes is also our expert on section 3. 
He has probably studied that more than anybody else. 

Senator LONG. We are glad to have you with us, Mr. Hanes . 
. Mr. BENJAMIN. And at the table behind are two other members of 

my cornmittee'on the code, who will be glad to answer questions. 
Senator LONG. If you gentlemen care to have seats at the table we 

will be glad to have you here. . 
Mr. BENJAMIN. They are Mr. Charles D. Ablard and Mr. Ben C. 

Fisher. There is also Mr. Joseph B. Hyman, who I know needs no in
troduction to you or to your staff. 

Mr. Chairman, I know that you have very many witnesses on this 
act, and since I have~ppeared a number of times, I think 'what I will 
do is primarily to submit a fairly long statement that I have brought 
with me, and then talk about a few things that seem to me important, 
and then be ready to answer such questions as the committee may want 
to ask. I am not going to read this long prepared statement. 

Senator LoNG. The committee appreciates that. And without ob
jection, your entire statement will be printed in the record at tlus point. 

(The entire statement of Mr. Benjamin is as follows:) 

STATEMENT OF ROBERT lVI. BENJAMIN, CHAIRMAN, AMERICAN BAR ASSOCIATION 
SPECIAL CO}:t:MITTEE ON CODE OF FEDERAL ADMINISTRATIVE PROCEDURE 

Mr. Chairman and members of the subcommittee, I groo.tly appreciate tbis 
opportunity of appearing again before the subcommittee, -tMs time in its hoo.rings 
on S. 1336, the latest version of the biU to amend the Administrative Procedure 
Act of 1946 introduced by Senator Dirksen for himself and the chairman. 
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I had the privilege of testifying last July on S. 1663, 88th Congress, the im
lllP(liate predecessor of S. 1336. Those hearings dealt also with a draft of S. 
1()()3 as tentatively revised by the staff of the subcommittee and published in 
Committee Print No.2 dated April 20, 1964, together with the then version of 
the American Bar Association's proposed Code of }i~ederal Administrative Pro
cedure (S. 2335, 88th Cong.). Before that, I had had an opportunity to testify in 
October 1!J63 on S. 1666, a 'bill-to amend section 3 of ,the Administrative Procedure 
Act of 1!)46, dealing with the subject of "Public Information"; and in earlier 
,eltrii I hact testified before the subcommittee, then under the chairmanship of 
i:;em1,tOl' Carroll, on a number of related subjects. 

)'Iy testimony last July was quite extensive; and it was supplemented by other 
('OlmnunicatiGllS ,vith the Suu.collunittee and its staff, induding my part in 3 days 
of flublie conferences with the staff in March 1964. 'What I said on those and 
earlier occasions still represents the views of the American Bar Association. To 
avoid undue length in this statement and in my present testimony, I snould like 
respectfully -to refer the subcommittee to what I wrote and said last year with 
respect to the then S. 1663, much of which is still relevant to S. 1336, instead of 
going into ,too much repetition here. 

I appear here, as I did on the earlier occasions, ~:s chairman of the American 
Bar Association's Special Committee on Code of J!"ederal Administrative Pr<r 
cedure, which is charged by the association with representing before-the Congress 
its views rClgarding the u&'Sociation's own proposals for a general revision of the 
Aflministril!tive Procedure Act of 1946 and other related propo.<;;als, specifically 
8.1336. 

As in my earlier appearances, I shall have something to say occasionally about 
the association's own proposed code. This boa-s recently been reintroduced by 
Senator Ervin as S. 1879, 89th Congress, incorporating a few changes from S. 
2335, 88th Congress, several of which I had forecast in my testimony last July. 
We believe strongly in the merits of our proposed code, and we are gratified to 
see that in a good. many instances it has been useful to the swbcommittee in the 
drafting of the successive versions of the subcommittee's own hilt 

We are gratified -also, as will appear in my testimony, to find ourselves in 
agreement with by far the ·greater part of the changes made by S. 1336 in last 
year's S. 1663. We believe that S. 1336 represents encouraging progress 'toward 
a satisfactory general revision of the Administrative Procedure Act of 1946, a 
project which the American Bar .A:ssociation has urgently advolcated. 

I turn now to vadous provisions of 8.13136 as to which present comment seems 
desirable. 

Section 2(c) includes an "exception from 'a 'rule" in ilts definiition of "rule;" 
and defines "rulemaking" ·as "agency process for the formul'ation, amendment, 
repeal of, ,or exception from ·a rule." We :believe itlrat the words "exception 
from" should be omitted. A general exception from the operation of a rule would 
he in effect an "amendment," and thus already covered in 'the definition ()If rule
making. 'The exception ()If an individual from the operation of a rule, leaving 
hiscompetltors (for example)sulbject to 'the rule, s'hould in our view at least 
usually 'be 'by an 'adjudicatory procedure, and this would raise questions as 
to, for example, Ithe 'grounds on w};lich such au exception might be granted, -and 
those who ,should be entitled to notice of the proceeding and 'an opportunity to 
oppose the 'application. 

The same comment 'applies to section 4(g) of.s. 13136, which provides for 
petitions "for ItJhe issuance,amendment, exception from, or repeal of a rule," 
where we think the words "exception from" should be omitted. It is, I think. 
useful toO repeat here our COOlment 'Of last year an secth:m 4(e) ()If the original 
S.l663 (and sec. 4(f), m the revised version of S. 16(3), dealing with petitions 
for exceptions from rulemaking. We sa'id 'there that it 'appeared th'alt; the 
proceeding on such 'a petition would probably, 'at least in most instances, 'be 
adjudicatory, and we added "There isa question, finally, whether such proceed
ings for exception may nm be so -peculiar to Ithe specl'al type of rulemaking in 
question that they :should be taken car-em In the particular agency statutes 
rather than in a general procedural statute." In such :particular statutes there 
might, for example, be 'Specific prOvision :flora showing 'by the applicant for an 
exception that he had worked out a satiSifactoryalternative method of 'accom
plishing the purpose .of 'the rule and that Itbere would 'be unnecessary hardship in 
requiring compliance with the precise method specified in the rule. 

Apart from the references to "exceptions," the definition of "rule and rule
making" in section 2 (c) is in our view good. The definition of "order, opinion, 
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and ac1jndkatiol1" In section 2(d) rah;es, however, a number of qneSitions. We 
do not think that the definition of anac1jnclicn:tory proceeding as one "to deter
mine the ri!;hts. obligations. and 'priYileges" of named parties is snfficientlv 
inclusiYe. Reference to section 2 (f) (which defines "sanetionand relief") wiiI 
Fmggest many other ,>,'onI" that should be included; 'bnt we think that any nt
tempt at an inclusive definition in this manner is too risky. 

Since the enuC'tment O'f the Administrative Procedllre AC'tof 1943, "orrler" 
has been defined as the final disposition of 'an ,agency "in any matter other thnn 
rulemaking- * "~'." '.rhis definition 1111:" been used fnr years with0ut difficUlty. 
The use of the word "matter" makes It clear enough that more is refern~rl to 
than purely execntive or aclminiRtrative action. 1Ve therefore suggE-st goinO' 
back to the Administrative Procedure Act definition of "order" as substantian; 
continued in S.1633. 

The reference to "named parties" In 'S. 13:36 is useful. This can, howeY(>r. b(> 
in00rporated in the definition of "adjudication," as was done in 'revised S. 1G63 as 
follows: 

"'Adjudication' means 'agency pro'cess for the formutation, amendment or 
repeal of an ()rder 'and 'includes lieensing land ratemaking and other ,ageney pro
ceedings in which the parties are named." 

TMs leaves for conA'idera'tion the definition of "opinion." 'Dhere was no such 
definition in the 1946 act; the first definition 'Of "opinion" wa's in the Americnn 
Ba'r Ass06ation's 'Proposed code. Having been 'responsible for thi,s definition in 
the first place, we ~re perhaps in the best position to say that, very reeently, W{~ 
have come to the conclUSion that no definition of "opini'on" should 'be included ill 
the statute. The wO'rd now :seems to us 'sufficiently cloor without definitiDn. 
Moreover, the aetual definition in secltion 2(d) 'Would not be appropriate to the 
word "opinion" '!l!S used elsewhere in the Istatute (e.g., in sec. 3(b) (A». 

Finally, we note toot the spec.ifiC'ati<on in section 2(d) ofS. 1336 of what 'an 
opinion should -contain seems to us 'inappropri'ate in ,a definition section. If 
tIre definition of "opini'on" is dropped ,as we 'suggest ('and even :if 'it is not), we 
note our view that this matter should ,be included in section 8, dealing with de
dsions ;aJlid I shall di'scnss the matter fnrt'herat th:!l!t point. 

In 'the "publi-c information" s~ction of S. 1386, we are gr~tified to find at the 
'end :ofsection 3(a) 'a revi'Sed and satisfactory 'Provision regarding matter in
corporated Iby referenee in the Federal Register, which requires approV'al Qf su<:h 
ineorpol"ation iby 'the Director of the FederalR:egister. 

Section 3 ( a) and section 3 (b) ea~h contains 'R provision designed Ito protect 
priV'ateparties from 'the use 'against th~m ·of matter reqmred tJo 'be publishen. or 
made ,availlable for public inspection, and not 'So published or made avaHable. 
These two separated provisions seem 'to us eonfuSingand lin some respects in· 
complete. 'For eXlample, "no personsnall >I< * * ibe advers'ely !affected by * * *" 
in section 3(a) (p. 5, lines 18-20) seems to us less comprehensive than the 
language of se<:tion 3 (b), page 6, lines 21-25 (though there is no reason why it 
should ,be). We suggest that the two 'provisions be combined in one sepaJ.'late 
provision like that ,of section 1002 ( e) of the Ameriean Ba,r Association Oxle. 
There could be 'added to that 'code provision the provision 'of :the two sections {}f 
S. 1336 excepting from ,such protection persons who hava hadadual and 'timely 
notice of the matter in question.

At the end of the first sentence of section 3 (c), dealing with agency records, 
we suggest adding (p. 7, line 7) the words "for inspection and copying." 

We are particularly gratified to find that all the exemption prOVisions of sec· 
tion 3 are now iru:lulded in one subsection, 8(e) (p.8). We think also that the 
grounds of exemption are generally satisfactory, thongh we have several chaDgp~ 
,to suggest that appear to us to be important. AU but one of these we mnde 
'recently in hearings in the House on H.R. no12. 

First. we think that the words "national defense or foreign policy" (line (l) 
should be changed to "national secnrity." The statute deals here wit;h the sub· 
ject matter of Executive orderfl. It seems to me that matters of natIOnal Rerll· 
~itv, beyond the range of national defense or forejgn policy. can properly be 
taken into account bY' the Presirlent in exercising the Executive privilege. ." 

Second. in item (4), we think that the phrase "obtained from the puNIC 
(lines 9-10) should for accuracy be changed to "obtained from a nonagency 
SlO11 r('e. " . , 

Third, we think that the f'xemption (item (5) for intragency commumc,l; 
tions dealing with matters of law or policy should be extended to memorandum 
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frolll Vel'sonal assistants to agency members or other deciding officers even
lll(Jl;gl1 tilGY L1~al WiUl factuul matters besides matter):) of law and policy. 

Yilwllr, we suggest adding at the end of subsection (e) a proviso dealing with 
n't'O!" is l'ef:eived by one agency from another, and a sentence regarding rights 
of (lis{:ovel'Y in judicial or administrative proceedings, as follows: 
". l'l'()ridcd, That records received from another agency which are exempt in 
11:p ll<lllds of iSllch other agency under this subsection shall continue to be ex
{'llillt in the handa of the receiving agency. Nothing contained herein shall 
1I(~ ~Ieellled to prevent the discovery of documents in judicial or administrative 
pl'twt'edings in uccordance "vith applicable rules of law." 

lYe are glad to find that section 4 ( c) (2) includes in its definition of formal 
rlllctHaicing rules required by the Constitution (as well as those required by 
:-;tntllte) to be made on the record after opportunity for an agency hearing. 

IVe nre glnd also to find the provision for emergency rules put in a separate 
:-;nllseC'tion, section 4 (d), and thus made applicable to formal as well as in
forwnl rulemaking. "'Ie have several suggestions for what we consider improve
lIIents in the second sentence of section 4(d). For one thing, we believe that 
the one extension period should be limited to 6 months instead of 1 year, making 
the total life of the emergency rule 1 year rather than a year and a half. If this 
dHmge is accepted, our suggested revision of the second sentence (p. 11, lines 
(j-11) would be as follows: 

"The agency DIay extend such emergency rule for one additional period not 
to exceed 6 months only by commencement, prior to the expiration of the original 
('i'fective period, of a rulemaking proceeding dealing with the same subject mat
tf'l' as did the emergency rule and npon giving the notice and following the pro
cedures provided by subsections (b) and (c) of this section." 

Finally, we think that the last sentence of section 4(d) should be omitted. 
"Emergency rulemaking proeedures as provided by other statutes" do not, so 
far as we know, require regular rulemaking to follow emergency rulemaking if 
the rule is to be effective for more than 6 months; and that is an essential feature 
of section 4 ( d), which should not be vitiated. 

'Ve are gratified again to find the exemption provisions regarding rulemaking 
incorporated in one subsection (4 (h) ). As to item (1) we repeat our sug
gestion made with respect to section 3 (e) that "national defense or foreign 
policy" (p. 12, lines 3-4) should be changed to "national security." In item 
(4) we suggest (in line with our earlier discussion) elimination of the reference 
to exceptions. 

In section 5, "Adjudication," we are gratified again to find in the introductory 
paragraph of section 5 (a) reference to rules required by the Constitution (as 
well as those required by statute) to be d~termined on the record after oppor
tunity for an agency hearing." 

We are glad also to find that the "modified hearing procedure" provided for 
by section 5 (a) (5) is to be used only by consent of the parties. 

It it not entirely clear from section 5(a) (5) whether or not the modified 
hearing procedure thereunder is intended to be subject to the provisions of 
section 5( a) (6) regarding separation of functions. Revised So 1663, section 
o(a) (6) (C), provided explicitly that the separation-of-functions provisions did 
not apply to officers conducting modified hearings. The omission of that pro
vision from S. 13.36 makes it appear that the intention is that the separation-of
functions provisions should apply. (The fact that subsec. (5) subjects the 
modified hearing procedure to the provisions of sec. 8, regarding decisions, tends 
to support that conclusion.) We think that is a matter of policy separation 
of functions should be required in the modified hearing procedure. The pressure 
on parties to consent to the modified procedure will be strong, and we do not 
think they should be asked to give up too much in dOing so. In any case, we 
suggest that section 5(a) (5) should be explicit as to what is intended, so that 
if a party consents he will do so with full awareness of what he is consenting to. 

Among a few changes madebyS. 1336 from S. 1663 which give us the deepest 
concern are two 'changes relating to the separation of functions in formal 
adjudication, section 5(a) (6). These have to do with the application of separa
tion-of-functions requirements to agency members, and provision of assistance 
to agency memb€rs and other deciding officers. 

One of the major accomplishments of S. 1663 was to eliminate the exemption 
of agency members from the separation-of-functions provisIons of the 1946 
act. That advance has now-for what reason we cIo not know-been reversed 
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in S. 1336. This is, we believe, a question of vital importance. To· avoid ex
tending this statement unduly, I should like respectfully to refer the SUbCOlll
mittee to my article on the American Bar Association program in 26 Law and 
Contemporary Problems 203, at pages· 229-230 (1961). 

It appears to us clear also that agency members and other deciding officers 
need to have assistance in ther adjudicatory functons, especially by permanent 
aHi'ist.unts, not subject to disqualifying relations within the agency, who can 
serve 'with a reasonable degree of permanence and develop a worldng relutiuu_ 
ship with the deciding officer. 'Vithout unclue pride of authorship, we re
spectfully refer the subcommttee to the separation-of-functions provisions of the 
ABA code, section 1005 ( c) , for its treatment of this problem. 

We have difficulty with section 5(a) (7) of S. 1336, relating to "emergenp.v 
action" in matters subject to formal adjudication. Our difficulty relates only 
to the first s.entence, which reads: 

"Upon a finding that immediate action is necessary for the preservation of the 
public health or safety, or where otherwise provided by law, an agency may 
take action without the notice or other procedures required by this subsection!' 
[Italic added.] 

Both the original version of 'S. 1663 (end of sec. 5 (a» and the ABA code 
(sec. 1004 (c) ) provided for emergency adjudicatory action where it is au

thorized by existing law and there is in addition the required showing of the 
ntcessity of immediate action. We strongly question the advisability, aud 
indeed the propriety, of the disjunctive "or" italicized in the sentence quoted 
above. 

Since the existing provisions of law may authorize emergency action on 
grounds other than public health or safety, we think also that that phrase of 
the sentence quoted above is too narrow. . 

We suggest in substitution for the abQve sentence a revised version of the 
provision of original S. 1663, as follows: 

"Where permitted by law and upon a finding that immediate action is neces
sary for the preservation of the public health, safety, Qr welfare. an agency may 
take action witbQut the notice or other prQcedures required by this subsection." 

Section 5(b) Qf S. 1336, dealing with informal adjudicatiQn. is an improvement 
over the like prQvisiQn of S. 1663 in eliminating the earlier provision's references 
to hearings. 

On the other hand, the elimination of the requirement of S. 1663 for a state
ment of "supporting reasons" seems to us a step backward. On this subject we 
prefer to both versions the provision of the ABA code, section 1004(b), for a 
statement of reasons if requested. This would give outs~de parties what they 
are entitled to', but would relieve the agency of the burden of stating reason.~ 
in all cases, even where they are not sought. 

We do not understand why se<'tion 5(b) of S. 1336 should except adjudication 
"involving inspectiQns and tests." Unless there is some prescribed hearing pro
cedure in connection with such adjudication, it would be informal adjuication 
and properly within the operation of section 5 (b) . 

Section 5 (c) of S. 1336 follows the like sectiQn of S. 1663 in making opportunity 
to submit settlement proposals available to a private party before hearings begin, 
but available thereafter only where the agency in its discretion concludes that 
"time, the na.ture of the proceeding, and the public interest permit *' '" "'." Our 
Qwn view, reflected in section 1004 (a) Qf the ABA. code, is the reverse; we would 
make the consideration of offers of settlement by the agency discretionary before 
hearing and mandatory thereafter. We believe that where the right to make an 
offer of settlement exists only before hearing, the agency can use this as a 
bludgeon to induce settlements· 

In section 6 (a). we suggest that the words "or investigation," at the end of 
the second sentence, be striken. The sentence deats with rights of parties with 
respect to appearance and representation in agency proceedings. Under sections 
2(g) and 2(b), defining "agency proceeding" and "party," an investigation is not 
an "agency proceeding," and there can thus be no "party" to an investigation. 
The rights to' representation of persQns involved in investigations seem to US 

ad('(Juately protected by the other provisions of section 6 (a) . . 
We think it would be useful for the legislative history to refer, for definitIOn 

of the right specified in the first sentence to' section 6 ( a) "to be accompani~, 
represented, and advised by counsel," to recommendation 15 of the recent admlll
istrative conference. 
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I do not comment here on section 6 (b) and 6 ( c) of S. 1336, since these are also 
in S. 1758, and testimony as to that bill is to be given by a representative of the 
ABA section of administrative law. 

We are gratified to note that section 6 (d), dealing with investigations, omits 
the final clause of the like provision of S. 1663, limiting the right of a person to 
procure a transcript of his own testimony, to which we were opposed. 

'We are inclined to think that the first sentence of section 6 (e), providing for 
the issuance of subpena:;; upon request of any party to an adjudication, should be 
limited to formal adjudication under section 5(a) (cf. S. 1879, the recently rein
troduced ABA Code, section 1005 (b». 

"Ve are glad to note that section 6(e) has heen revised to allow a proceeding 
for enforcement of a subpena to be initiated "by any party" as well as by the 
ll!!,'ency.

We are gratified by the revir;ion of section 6(h), dealing wtih depositions and 
discovery, which goes further than S. 1663 to assure the use by agencies to the 
greateilt practicable extent of this valuable procedural device. 

If the suggestions we have made elsewhere for changing "national defense or 
foreign policy" to "national security" are accepted, this phrase in section 6(j) 
should be changed accordingly. Apart from this, we think that section l005(f) 
of the ABA code is a clearer and more useful statement of what is intended 
here. 

We are gratified by the change in section 6(k), dealing with declaratory 
orders. The mandatory form of the S. 1336 provision is in our view a great 
improvement over the like S. 1663 proviSion, which merely carried forward 
language of the 1946 act that had proved to be ineffective. 

While we consider the form of section 7 (b) of S. 1336, dealing with the powers 
of officers presiding at hearings, generally satisfactory and an improvement 
overS. 1663, we believe that it would be well to specify some additional powers. 
We suggest for reference section 1006(b) of the ABA code, and suggest spe~ 
cifically consideration of items (6). (7), (8), and (9) (some of which are in
eluded, though not as fully, in S. 1336). 

We are gratified by the change from S.l663 effected by section 7(e) of S. 1336, 
dealing with interlocutory appeals. This is now, we think, an entirely satis
factory provision. 

Regarding section 8, dealing with the decision process, I should like to repeat 
generally what I said last July in strong support of the purpose of this section to 
relieve agency members of having to devote relatively too much of their energies 
to the adjudication of individual cases. 

In discussing the defintion of "opinion" in 'section 2 (d), I noted our view.that 
the specification of what an opinion should contain should be included in sec
tion 8, dealing with decisions. The place for this would be in section 8(b). As 
to what might usefully be included here, we suggest referring to the concluding 
portion of section 1007 (a) of the ABA code. 

I repeat also what I said last year, that we do not agree with the provision 
of secton 8(b) leaving to the presiding officer the right to determine in his dis
cretion whether he wants to hear oral argument. It has been suggested that 
the presiding officer is in the best position to decide when oral argument would 
help him. We do not agree, since the presiding officer cannot know what the oral 
argument would be. Apart from these considerations, it seems to us especially 
important, when the presiding officer may require submission of all or part of the 
evidence in written form (section 7 (c) ), that the parties should have a right to 
oral argument thereon. 

Section 8 ( c) (1) specifies the grounds on which a party may appeal the de
cision of the presiding officer. Among these (item (B») is the ground that "the 
findings or conclusions of material fact were clearly erroneous." In the like 
section of revised S. 1663 the standard was not "clearly erroneous" but "contrary 
to the weight of the evidence." We believe that S. 1663 was correct in this (see 
also the next to the last sentence of section 1007 ( c) of the ABA code). We 
do not believe that review within the agency of a hearing officer's decision of ques
tions of evidentiary fact should be as limited as is judicial review of an agency 
decision of fact. 

We think also that a party should have the right to appeal on an added ground, 
tbat the agency should reconsider its policy in specified respects. Under section 
8 (c) (4), the agency can do this on its own motion, but we do not think that 
this should be left entirely to the agency's initiative. 

http:eason.1t
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.Among our few major ohje(~ti()n~: to ch<ll1ges nHill,> b~' S. li1;\n is un (lIJje(~t;(Jl! 
to tlw restol'ntion of the in terrorem ('Inuse of (;P{·tiOll !:i( c) (2) \yh,icll had lle!:'ll 
ir:.dmled in the likE' cIun;;:e of the orighltll S. 1 Gf);:: (where we hud strongly oj), 
j('('{E'1t to it) and IHHl hePll eliminated in n,yisPfl S. HiGH. If a purty applies for 
:t df:'t"'l'lllinat.ioll of f'xc-pptions b~' the [;gt'l1cy rather thun by an n1lI1f:'i1l board, and 
the flgenc3' llpnies t.he flPJllieation. there is in onr yie,Y 110 jll!':ti:fir'ation fn/' 
111'Oi'hling- that th(' :U!('llC:~; Rhall nntomnticlllly he aeel1l1?<1 to haye considered and 
denic(l each exception and affirmed the dedf'iou of the lll',::slding officer. '1.'0 
impoF:e this risk is likely to force a party t.o aeeept final adjudicil.tion by nn 
appeal hoard even where he has yaIN reason for going instead to the agency. 

If tbe in terrorem dans€' is eliminated. as we think it should be, there will 
have to be a corresponding ehange in section 8 ( c) (B) . 

rl'here is, on theothf'r hand. a good change earlier in sec.-tioIl 8(c) (2). The 
proYision for the establishment of agency appeal boards is not wholly manda· 
tory, as was the like provision of S. 1663. 

'Ve agree with the statutory provision that snch appeal boards r-honld be mar1(. 
up of agency members 01' hearing examiners or both. The main idea in using 
hearing examiners is, in our opinion, to insure their independenC'e. We take 
presently no pOl'titio;n as to ,,,hethel' or not there should be an appellate rORter 
of hearing examiners, as S. 166:) pro\'ided (though we do not think thnt a 
hearing examiner sh{)uld (luring the same period Sf'rYe as a presiding offkl"!' 
at hearings and as a member of an appeal board). The American Bar Associa
tion has assigned to its section of administrative law jurisdiction over the 
subject of the appointment and administration of the corps of hearing examiners; 
and that section may want later to be heard on this subject. 

We are gratified to find, in Rection 9 (b), the provision first suggested in the 
ABA code (section 1010 (b» for dealing with prejudicial agency publicity. 

With regard to section 10, dealing with judicial review, we repeat the recOm, 
mendation made last year that the order be changed to follow that of section 
1009 of the ABA code rather than the order of the 1946 act. Section 10 is diffi
cult to absorb, to a considerable extent because the order of treatment is con
fusing. The order of section 1009 of the ABA code is, we believe, logical and 
easy to follow. 

The change effected by S. 1336 in the introductory clause of section 10 with 
respect to unreviewable agency discretion we find entirely satisfactory. 

Section 10 (a) (which is entitled "Right of review" and which we would 
entitle "Standing to seek review") we find unsatisfactory; and 'we suggest 
returning to the text of original S. 1663 as follows: 

"Any person adversely affected or aggrieved by any reviewable agency action 
shall have standing'to seek judicial review thereof." 

The insertion of the words "in fact" in the S. 1336' provision. and the omiR
sion therefrom of the word "aggrieved." were both suggested last July by Ken
neth Cnlp DaviR. With respf'ct to these suggestions, I wrotf.' to the chairman 
(in a letter of August 10, 1964 incorporated in the hearing record, hearings, p. 
286) : 

"* '" * we c~m see no advantage in following Mr. Davis' sugg-estion that the 
word 'aggrieved' be omitted. It might, on the other hand, be useful to add 'in 
fa<'t.' as Mr. Davis suggests." 

We still helieve it to be a mistake to omit the word "aggrieved," which has 
been used frequently in StlT}J}ort of "stanning," a.nd in our view can do no harm 
so long as it is not followed by phrases like "within the meaning of any statute." 
After discussion with my colleagues. we have cnnclnded that the addition of 
the words "in fact" may do more harm than good, never ha.ving been l1~ec1 (so 
far as we know) by the courts. and being in our view impreCise in meaning. 

The clanse that we support. qnoted above from original S. 1663. has hf'pn 
snppnrted hy Dean Rohf'rt Kramer aF< highly desirable (Kramer, "The Plure 
and Function of Judicial Review in the Administrative Process," 28 Fordham 
Law Review 1. 35 (1959)). 

Kenneth Culp D9.vis has also snggested adding at the end of section 10 (h) 
n . provislnn drafted by him regarding sovereign immunity. We approve th~fl 
in princinle. and have no present suggestions for any change in his tentatiw'!ly 
sl1l!'!!estf'd language. 

S. ]66~ as originally introduced included. at the end of section 10(d). rep.:nrd
ing interim rf'lief, the worils: "whether or not any application therefor shaH 
have heen made to the agency." 
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These words were stricken in revised S. 1663, and are not in S. 1336. We 
helieve that they should be restored. In their absence, we think a reviewing 
('onrt might well hold that there had not been a proper exhaustion of administra
tive remedies. 

We suggest, as we have before, that a subsection relating to the record on 
review, similar to section 1009 ( e) of the American Bar Association Code, should 
he included at this point jn S. 1336. 

With regard to section 10 (e) of S. 1336, dealing with the scope of review, I 
"hall ('onfine myself here to referring to my letter of August 10, 1964, to the 
dl1.lirman with regard to the inadequacy of the introductory sentence to deal 
\yith the problem of Gray v. Powell, 314 U.S. 402, and NaUonal Labor Relations 
Rnrl1'rZ v. Hcar8t P~tbUcation8, Inc., 322 U.S. 111 (hearings, p. 288) and with re
~'al'd to the desirability of substituting the ~learly erroneous test for the sub
Htantial evichmce test in the review of agency determinations of fact (hearings 
pp. 28~287). 

Finally, we are disturbed that S. 1336 (following in this respect revised S. 
1(163) omits from section 12 a brief provision that had been in the original S. 1663 
as foHows: 

"Any lagency proceeding or investigation not within the jurisdiction delegated 
10 the agency and authorized by law may be enjoined by any court of competent 
jurisdiction at any time." 

This wU's in turn a partial summary of a carefully worked out and safeguarded 
provision of the American Bar A.ssocFation Code (sec. 1009(g» to enjoin the 
('onduct of an agency proceeding clearly ,beyond the constitutional or statutory 
jurisdiction or authority of the agency. We think that such a provision, prefer
a!bly in the extended form of the American Bar As,sociation Oode, should be re
introduced. As to this, I respectfully refer 'to my stU'tement (yf last July (hear
ings, p. 63). 

In conclusion, may I repeat the thanks of the A.merican Bar Association to the 
subcommittee and your staff for the work that you have been doing, and our 
congratulations on the progress represented by S. 1336 toward a satisfactory con
clusion of that work. 

Senator LONG. You may make any comments you want to make. 
Mr. BENJAMIN. Mr. Keatinge will be talking later on the Attorneys 

Practice Act, which is section -6 (b ) and (c) of S. 1336" and also S. 
1758. ISO, I will not discuss those sections; I have not discussed them 
in this statement that I have submitted. . 

In order to shorten things, since my prepared statement isn't as short 
as it might be, I would like to refer the subcommittee respectfully to 
what I testified last July 'and on an occasion ~before that on S. 16'66, as 
it then was, and what I said in communications with 'and in conference 
wi~h. the staff, so as not to have to repeat everything either orally or in 
wrItmg. , 

The committee on the code, as your subcommittee knows, is charged 
by the American Bar Association with representing it in hearings and 
other 'activity in the Congress for the general reviSIOn of the Adminis
trative Procedure Act of 1946. These hearings, I -am glad to see, have 
been called not only on S. 1336, which is the latest version of the sub
committee's bill, 'but also on S. 1879, which is the latest version of the 
American Bar Association proposed Code of Federal Administrative 
Procedure, and which was referred to in last year's hearings when its 
88th Congress number was S. 23'35. 
A~d. we~re gratified to see that over the years a good many of the 

prOVISIOns m our code have been found useful to the subcommittee in 
the draHing of its successive versions of the subcommittee's own bill. 

vVe are gratified also, as "'rill appear from my written statement, to 
find ourselves in agreeme-ut with bv far the greater part of the changes 
made by S. 1336 from last year's S. 1663. And looking at S. 1336 as 
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n, "I1101e, ,ye be1ieve thflt it represents yery Enconraging progress 
to'ward ,yhat. ,YO ,,,ould consider a completely satisfactory general 
revision of the 1946 act, ,yhich we have advocated for a good many 
Veal'S now. 
v Now, I will go through some of the provisions thn,t I think are worth 
oral comment in addition to what I have written. But having said 
that we thought most of the changes in S. 1336 from S. 1663-11aving 
said that we found most of these changes good, it ,,,ould perhn,ps be 
well to start with one change which we are very sorry to find in the 
present bill, and which we hope very strongly will be reversed. 

There are some aspects of the provision of the bill, which is section 
5(a) (6), den,ling with the sepn,ration of functions, which we find a 
distinct step bn,ckward. And I would like to talk n, little about that 
beyond what I have said in my written statement. 

I would like for one thing to point out-·which is sometimes lost 
sight of-that what we are aiming at throughout our proposed code 
is sound administrative procedures in the interest of effective admin
istration, just as much as in the interest of the parties whom the 
agencies deal with. And, as I have mentioned in the earlier hear
ings-that is true, for example, of our proposed extension of informal 
rulemaking procedures to a lot of fields that are not covered by the 
1946 act, including procedural and interpretative rules, and also cut
ting out some of the restrictive clauses of the 1946 act even with regn,rd 
to substantive rules. And our proposed extension, which S. 1336 
accepts and incorporates, of the scope of informal rulemaking proce
dures is motivated not simply by the interest of the people affected by 
the rules in having an opportunity to express their opinion in th"6 
rulemaking process, but equally by our interest in arriving at the best 
possible rules, the soundest administrative action, which is furthered 
by public participation in rulemaking. I do not think anyone could 
go off in a room and work out the best rule witho]lt asking anybodv's 
opinion on it.' And that is one aspect in which we have tried to fur
ther sound administrative action. 

That is true also of our proposals regarding the separation of func
tions. It is not simply in the interest of the outside party to an adjudi
cation that there be separation of functions; it is in the interest of 
informed a,dministrative action. And in our view, the sound way to 
arrive at. a decision is to be able to direct evidence and argument to 
the people who are going to have the decision in their own making, 
and not to have the decisionmakers t:'tke into account matter received 
from what we would call disqualified agency personnel who have not 
heard the evidence or argument, and thus arrive at a result which is 
not the product of informed consideration by the deciding- officer, 
but the product of internal and untraceable influences on thedeciding 
officer. 

Another feature of our own proposal is that whatever outside 
assistance the agency gets from its agency personnel shall be directed 
not to taking the place of eNidence in the record. but be directed simply 
to helping the deciding officer appraise and value the evidence that is 
in the record for the purpose of arriving at a decision. That kind of 
expertness is neceS&'try, and that kind of assistance does not involve 
the evils that we are arguing against. 
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I hope very much that for these reasons the subcommittee will 
challQ'8 its mind and go back to ,,,hat S. 1663 provided; namely, that 
the separation of :hmctions provisions shall be applicable to agency 
members as well as to other agency deciding personnel. 

The final decision is in the hands of agency members. To exempt 
the Inembers as the Administrative Procedure Act did from the sep
fLf<ttion of functions provisions is to vitiate the whole objective of 
informed adjudication in which evidence and argument are brought 
openly to bear, and instead, to go in the backroom and make decisions 
not on the basis of evidence, but on the basis of undisclosed influence 
on agency members by personnel in the agency who may be adversely 
jnterested-I do not mean financially interested or anything of the 
kind, but who may have strong predilections one way or the other 
which no one has had an opportunity to deal with. 

Mr. FENSTERWALD. Could I interrupt you just to be sure I have 
your position straight. You prefer S. 1663 to the present 1336 pro
vision on separation of functions ~ 

Mr. BENJAMIN. Yes, I do. 
Mr. FENSTERWALD. But do you prefer S. 1336 to the present law ~ 
Mr. BENJA~nN. I think the primary objection to the present law-

our primary objection is its exclusion of agency members. That is not 
changed. So it is a little hard to say that I prefer S. 1336 to the 
present law. I think it is somewhat better drafted than the Admin
Istrative Procedure Act. 

Mr. FENSTERWALD. It is the thought of members of the staff, and I 
think the sponsors, that S. 1336 is a position somewhere between the 
present law and S. 1663 on this point. And I just wondered if that 
points out your own thought. 

Mr. BENJAMIN. I do not think it is very far between. I think it is 
so much closer to the present law than to S. 1663 that the difference 
is of minor consequence. 

I want to add one generatthing, and then give a couple of references 
back. 

One reason why we think it is important to eliminate decisions by 
agency members based on complete freedom to consult whom they will, 
to consult their experts, is this: Of course, we recognize that there are 
experts, and the question is how their expertise is to be used. But I 
think it must 'be recognized that an expert may 'be wrong. And one 
of the purposes of separation of functions provisions is to submit 
assumptions by specialists to evidence an argument so that one can 
expose their error where they are in error. I think one of the QTeat 
mistakes is to assume that anybody is bright enough to know everything 
and be able to make as good a decision without argument, without 
having anyone point out what he is doing and what the other argu
ments are, as he could make with such argument. 

vVithout extending this too much, I would like to refer to two places 
in which I have discussed this at gr:eater length. One is in my "Law 
and Contemporary Problems" artICle which the staff is familiar with, 
at pages 229 to 230. And I also said something of the same thing 
at page 49 of the record of last July's hearings. 

The other aspect of the separation of functions provisions that con
cems us is that the S. 1336 provision eliminates everything that was 
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in S. 1663 regarding assistance to agency members and deciding 
officers. 

I may say with respect to our own bill, which is now S. 1879, that 
it hfts somewhat expanded provisions regarding assistance to deciding 
officers other than agency members-

1\Ir. KENNEDY. If I may interrupt, you for a moment, you com
mented that the separations of functions provision in S. 1336 was so 
similar to the present law that you could not express much of an 
opinion on ,vhich you prefer. Rnt I do note that this bill drops the 
lang-uage in the present la,,,, that the separation of functions provision 
shall not apply in determining applic<"lttions for initial licenses or to 
proceedings involved the validty or application of rates, facilities, or 
practices of public utilities or carriers. Now~ do you favor dropping 
that language, or would you prefer to see it retained? 

.Mr. BENJAMIN. No, I saId I think this is better drafted. I will 
say that I think that there are things in it that are valuable, inc1udinO' 
that. But I think it would be an illusion to say that because ther~ 
are those changes it is a very great improvement over the present law. 

Mr. KENNEDY. So if we were faced with a question about retaining 
the present provision or the provisions of thIS bill as it now stands, 
you would say that we might as well retain the present provision 
because this provision isn't a sufficient improvement to warrant argll
ment for it? 

Mr. BENJAMIN. Let me put it this way. This is better, and I 
would not like to argue in favor of retaining the present provision as 
against this. On the other hand, I want to be completely clear that 
I do not support this as any real solution of the problem of separation 
of functions. I think it would be a disaster if this were adopted in
stead of something like the S. 1663 provision. I think that was one of 
the major advances that S. 1663 made over the Administrative Pro
cedure Act. 

And I do' not like by saying that there are some good things about 
this to give any weight to the argument, well, we have done some
thing, and that is good enough. I think we would just make it harder 
to change again. 

Mr. KENNEDY. Would you tell us the differences between the pro
vision in S. 1336 and in S.1663 ~ 

Mr. BENJAMIN. I did not understand you. 
1\fr. KENNEDY. I wonder if you would tell us what you preferred 

specifically in 1663. 
Mr. BENJAMIN. I prefer its mflJking the separation of functions 

applicable to agency members, and its making some provision with 
re~ard to personal assistance to those engaged in decision. 

Mr. KENNEDY. Let us take up the first point) which is more im
portant. What did 1663 provide with respect to agency members 
so far as dealing with the issue of law as o:pposed to issues of fact? 

Mr. BENJAl\fIN. You said dealing first WIth agency members~ 
Mr. KE~NEDY. Agency members. 
Mr. BENJAMIN. 'VeIl, 1663 originally did not cover consultations 

on questions of law. I think revised 1663 did. 
1\h. KENNEDY. I do not have before me a copy of it, but I believe 

that concept is retained in the revision. 
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:;\11'. BENJAllIIN. Yes; that is true. Revised S. 1663 did not include 
q\1f'stions of law either. 

::\11'. KENNEDY. So that it only applied to agency members with re
;;;pect to issues of fact. 
, )11'. BENJAJ'lHN. Yes; I think that is one of the things that I objected 
to in S. 16631?-st ye~r that ~ did 
,tIl the ways III wInch I tlnnk .s. 

not repeat-I am not trying to repeat 
1663 could be improved, because I 

took that up in detail last year. 
::\Ir. KENNEDY. I would like to follmy this one point further so that 

the record is clear for these hearings. You do not believe that an 
nO'PIlCY member, then, should be able to read a l::tw review article unless 
j{",,\'HS introduced in the record of the hearing, because that would be 
o'etJing information outside the record on an issue of law ~ 
~ Mr:BENJA~nN. Oh, no; that is not what I am talking about. 

Mr. KENNEDY. Just what are you talking about as far as issues 
of ]aware concerned? 

Mr. BENJAJlfIN. On propositions of law, I do not think he ought to 
consult with people about how he ought to decide a case, except his 
own personal assIstants, his own assistants whom he is authorized to 
consult with. 

Mr. KENNEDY. Could he consult with a man in the room I see back 
there, Professor Davis, who might have done a good deal of work in a 
particular field? Now, he could read Professor Davis' article, but you 
'would forbid him from talking to Professor Davis about the article ~ 

Mr. BENJAMIN. You cannot forbid somebody from studying a gen
eral question of law which an article is about. But I hope he would not 
ask Professor Davis how he would decide the case . 

Mr. KENNEDY. No; but just discussing the issues of law. 
Mr. BENJAl\UN. It is rather hard to draw the line. It seems to me 

that the issues of law can be perfectly adequately argued before the 
agency by lawyers litigating for the agency, if there is 'an agency party, 
and by the outside. people. But if he goes to Professor Davis outside 
and gets a sudden idea that nobody has ever thought of before, there 
is not any op:portunity to point out errors of which even Professor 
Davis is sometImes guilty. 

Mr. FENSTERWALD. How can you suggest that ~ 
May I interrupt and ask whether he could talk with his Chief 

Counsel 'about a legal matter involved in the case ~ 
Mr. BENJAl\fIN. I do not know whether the Chief Counsel here is 

involved in prosecuting or not. 
Our own code gives authority to consult people who are not engaged 

in prosecutory functions or investigatory functions. 
~Iaybe I should read our bill. 
Mr. FENSTERWALD. That is basically what we say for everybody ex

cept the agency membe.rs themselves. . 
"l\h. BENJAl\UN. You do not say it about questions of law. As a 

matter of fact, as far as your bill goes, the agency can consult one of 
the outside-talk about the questions of law with one of the outside 
partieB,,?r with anyone wit:hin .the agency, no ma,tter wha.t ~is-- . 

Mr. KENNEDY. Mr. Ben]amm, you saId the chfficulty IS m drawmg 
the line between reading a law review article and discussing it with 
thenuthor, and perhaps gettings over into the particular problems that 
are in the mind of the agency member with respect to the case at hand. 

http:membe.rs
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I am sure a judge has the same kind of problem. You think the easy 
v;ay to do it is just to prohibit any discussion of issues of law ~ 

IVIr. BEN.JA];IIN. Except with the authorized-.-
Mr. KENNEDY. Except in the course of the hearing itself ~ 
J\Ir. BENJAMIN. Except with the personnel who !1re authorized by 

the bill. 
Mr. KENNEDY. The personnel who would be authorized outside the 

agency would be no one, under your view, is that correct1 You would 
authorize no discussion with nnybody outside of those particular em
ployees of the agency that are not engaged in prosecuting or advocat
ing functions? 

Mr. BENJ~\MIN. Let me rea·d our own code provisions, section 1005 
(c) : "An agency member"-and we go on to say about the same thing 
about other deciding officers-"may (1) consult with other members 
of the agency, (2) have the aid and advice of one or more personal 
assistants, (3) have the assistance of other employees of the agency 
who have not participated in the proceeding in any manner, who are 
not engaged for the agency in any investigative functions in the same 
or any current factually related case and who are not engaged for the 
agency in any prosecutory functions." 

That gives them a wide scope. 
Mr. KENNEDY. Isn't it a very wide scope within the agency ~ 
Mr. BENJA1\HN. That is right. 
Mr. KENNEDY. But he could not go and talk with you about the case, 

even though you weren't concerned with it in any way, but just the 
author of a number of articles on administrative law? 

Mr. BENJAMIN. I think that is risky. And the risk is-again I 
would like to go back to what I said in the beginning. We are not 
trying to playa game here, or to do it just for the protection of the 
parties. What we are trying to do is set up something that results in 
informed adjudication, based on the presentation to the deciders of 
the case by the people who are litigating it. And 'this consultation 
outside may lead to perfectly cockeyed suggestions. And the agency 
or member or whoever is doing the consulting may not realize how 
cockeyed they are. If he called another hearmg and presented this 
question for argument, that would be all right. But he won't. If he is 
talking outside he is not going to schedule another hearing. The result 
is that he adjudicates on the basis of the legal ideas that may be 
presented to him by somebody he has picked at random, and he may 
not be very good at picking people to discuss legal questions. 

Mr. KENNEDY. Mr. Benjamin, would not he have reached the same 
result if he had read a law review article which might lead him to the 
cockeyed results ~ In other words, I am trying to find out whether you 
would prohibit him from having any contact with the law outside of 
that portion of it that had been spoonfed to him in the course of the 
hearing 1 

~1r. BENJAMIN. You cannot prevent a man reading a law review 
article, and you would not want to, you would not want to interfere 
with his general education. But that is verv different from discussing 
with somebody the question of law for decision in this specific case. 

Mr. KENNEDY. VIait a minute, now. Let's say he went do\vn to one 
of the legal law schools knowing that he had a number of cases in
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n)lving a principle. And he signed up for a course, postgraduat.e edu
ed,ion. And he took a course that ".,.ould touch on the problems that 
he had to decide in his agency work. You would not say that was bad, 
·would vou? 

Mr. I3ENJA~HN. " N o. 
Mr. KENNEDY. 1Vould you consider, though, that he could not go 

up and talk to the professor after the class and ask him a few questions? 
::\1r. BENJAMIN. About the law course, or about the law generally? 

Certainly not. 
Mr. I.;,'ENNEDY. VVould you consider that he could not talk to any 

other la wyer a bout the problems that had been raised in that course? 
Mr. BENJA1\HN. Certainly, I would not consider that. 
NIl'. KEXNEDY. So as far as we are dealing with legal issues in the 

abstract, even though they may be pertinent to a case that he might be 
doing from 9 to 5, you would not prohibit him from improving his edu
cation in the field? 

Mr. BENJAMIN. Certainly not. 
Mr. KE:NNEDY. Then how are you going to draw this line? Obvi

ously what he learns from the professor is going to influence his deci
sion in some way, at least his thmking in some way in a particular case. 
vVhere are you going to draw the line? This is a problem which has 
puzzled all of us for some years now. How do you manage to say that 
he can talk to anybody, and yet he cannot use that improved education 
in deciding the case? 

~fr. BENJAJ\.IIN. I do not consider talking to somebody about the 
issues in a given case education. 

Mr. KENNEDY. 'Ve are talking about issues of law, not the issues of 
fact. Issues of law are pretty common property. 

Mr. BENJAMIN. I dIstinguish between taking these courses and 
talking to anybody at hmch or otherwise, or going to somebody and 
saying, we have gat a rough case here, what do you think about it" 
how would you decide it? ' 

Mr. KENNEDY. He is not asking that question, how would a man 
decide it, he is asking, what do you think the majority view in the 
country as a whole is on this issue of law, if A. hits B, is he liable? 

Mr. BENJAl\HN. But he is not restricted from asking the question 
that I suggested by any language in S. 1663 or 1336. He can go to 
anybody and say, how would you decide this case on the law? Maybe 
he would not, maybe he will just say something more general, as you 
suggest, but he is not prohibited from getting any assistance whatever 
that he wants in deciding the question of law in this specific case, if 
you leave out anything abOut questions of law. 

lVIr. KENNEDY. And you approve that provision, that he is not pro
hibited fro111. getting any assistance on issues of law so long as he does 
not ask somebody how they would decide that particular case ~ 

~fr. BENJAMIN. I do not know. It depends. There are so many 
lines between, so many graduations between one and the other that I 
would hate to phrase the distinction just that way. 

Mr. KENNEDY. This is the important thing, though, in trying to 
draft the legislative language. Your proposal would prohibit him 
from discussing issues of law with anybody outside the agency. 

Mr. BENJAJ\.fIN. Yes. 
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.l\.1r. KENNEDY. And with some people inside the agency. N ow, how 
is he going to prove that he "vas not violating the statutory provision 
that you oppose, if all he did was talk about general principles ~ The 
burden is on him to show that he did not violate the law. 

Mr. BENJAMIN. vVell, I suppose most of this must be a matter of 
reliance on an agency member acting in good faith-I do not know 
how you can ever prove he consulted with wrong personnel on a ques
tion of fact either. I am assuming that if there is statutory state
ment of what he ought to do, most agency members would do it. I 
think the job of proving it would be extremely difficult, and I would 
hate to see everybody's time devoted to cross-examining everybody 
about ydlOm he consulted, a,nd so forth. 

.l\.fr. KENNEDY. Do you think these agency members ought to be 
subject to roughly the same standard in this respect that a judge is? 

Mr. BENJAMIN. Yes. I may say that I do not think this issue-of
law thing is nearly as important ~LS are the other things that I have 
brought up--namely, the exemptIOn of agency members from any 
separation of funotions provisions, and the failure of 1336 to provide 
any standards for assistance to deciding officers other than agency 
members. 

:Mr. KENNEDY. Then if we can deal with that problem of assistance 
within the agency, do you think we could come up with a fairly work
able aproach which would not prohibit them from getting postgrad
uate education that they feel that the case might be in ~ 

~fr. BENJAMIN. I can see 'a 'perfectly good argument either way 
on questions of law. I think we are right ,a;bo,ut it, but I do not think 
we are nearly 'as clearly right aibout it as weare about subjecting the 
agency members to the separation-of-functions provisions whatever 
they are. 

f think, 'as I have said before, that it is very important to put in 
the statute what we have in our code, which is that they may con
sultall these p~ople "in analyzing and appraising .the record for de
cision." They'are still, if this is an on-the-record proceeding, not 
supposed to go outside the record by asking a lot of fact questions 
of the people they are consulting; they 'are supposed to get thell' assist
ance in analyzing and appraising the record for decision. 

,Mr. KENNEDY. And they would get that from their personal assist
ants or anybody ~ 

Mr. BENJAMIN. Or as we say here, any other employees of the agen
cy, as I read before. 

Mr. KENNEDY. You generally prefer two standards, one with respect 
to the public generally, they ,cannot consult anybody outside the agen
cy. On the other hand, they can talk to a lot of people inside the 
agency about issues of faciand law ina 'particular case? 

Mr. BENJAMIN. Except people havin~ a partisan position. 
1\'11'. KENNEDY. On the other hand, if you merely exempt these who 

are actually prosecuting or advocating, you are permitting them to 
talk toa host of people who might have viewpoints on the matter. 

l\-fr. BENJAMIN. "VeIl, "advocating" was the committee's word. But 
it is not only prosecuting, it is investigating in the same or any cur
rently factually related case. And I may say that one of the reasOl~s 
we permitted that was to save the expense of trying to set up duph
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cate expert staffs, operating experts, and other staff experts to advise 
the deciding agency member 01' other deciding officer. That was some
thing of a {:ompromise in the interest of administrative economy and 
eiIiciency. But we thought that was 'a safe economy. 

I may say that of all the things in S. 1336, this separation-of-func
tions provision bothers us more than any other. And we are very 
(liSftppointed in findinO' what we thought had been a great step 
forwnrd in 1663 suddellfy reversed. And I could not understand why, 
and I still do not. 

Senator BURDICK (presiding). :iYIr. Benjamin, we have been talking 
here the last 15 minutes as lawyers. And I believe in the colloquy 
which has taken place here hetween you and the sta.ff member, it has 
heen brought out that this matter should be treated much the samE' 
as a judge tries a specific case. But do you not see some difficulty in 
even securing personnel whose duties mvolve administrative ",,"ork 
and quasi-judicial and sometimes judidal, and quasi-legislative, with 
the voluminous amount of work in different types of cases, to follow 
this narrow line that you would draw, would not there be a lot of 
practice difficulty? 

Mr. BENJAMIN. I would not think so. Part of the statute. Senator 
Burdick, is directed in section 8 to relieving the agency members of a 
lot of unnecessary adjudicatory activity by limiting their personal 
part in it most severely, by setting up appeal boards, and by making 
appeals in some respect of the certiorari type; they take the case for 
review only where there are important questions involved as a matter 
of policy. 

But I do not view this really as limiting in any way as to what 
agency members could in effect do. I think a good many agencies ac
tually follow these standards and do their work largely with personal 
assistants with whom they develop a relationship. 

I do not think this is a legalistic approach. It is really directed t9 
the fact that if you do not do sorpethm~ like this, you do not get good 
adjudication, and you do fall into the business of experts being mis
taken and nobody being there to correct them. 

I made a long study in New York 20-odd years ago. And one of the 
procedures we found related to well-drilling permIts, where hearings 
were presided over by an expert in water tables and evervthing else 
related to well drilling. And it created a very real problem, because 
nothing could shake that man's conviction that he knew everything 
that was to be known about this subject. And he would listen to what 
other people had to say, and then decide upon what he knew anyway. 
And that seemed to me a very unsatisfactory procedure. And it 
seemed to me typical of where an expert closes his mind to everything 
else; if he is not subjected to something from the outside, he gets com
pletely ingrown. I do not think that is desirable for anybody, I do 
not think it is desirable for the Government any more than for the 
people dealt with by an agency. 

Senator BURDICK. I simply want the record to show, :rvir. Benjamin, 
that these agency members are charged with judicial functions, they 
have admimstrative functions, and quasi-legislative functions, and 
many times they talk with people in their department, and I presume 
they could get to talking about two or three functions at once. So the 
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burden that is placed upon an agency member of this type is far 
greater than is placed upon an individual with judicial functions alone. 

:Mr. BENJAUIN. I know that is true. But I still do not think it 
creates a real difficulty. Because I think it is very easy to draw the 
line behveen adjudicating particular cases. 

Senator BURDICK. You may continue with your statement. 
J\fr. BESJA~fIN. I would like to go briefly through a few other 

things. and then stop for any questions that you may have. 
r mentioned in my statement the problem raised by the definition of 

section 2 (c), "rule" and "rulemaking," including an exception from a 
rule in its definition of rule, and defining rulemaking as agency process 
for the formulation, amendment, repeal of, or exception from a rule. 
I would suggest that the words "exception from" should be omitted 
on the ground that a general exception would be in effect an amend
ment, and that a nongeneral exception, an exception of an individual 
from the operation of a rule, which would leave his competitors, for 
example, su~ject to the rule, should at least usually be by an adjudica
tory proceedmg. 

This is quite like the discussion last year. And I refer in my state
ment this year to my suggestion last year that probably these excep
tion l?roceedings are so peculiar to the special type of rulemaking in 
questIon that they should be left to the individual agency statute rather 
than attempt to cover them in a general procedural statute. 

I give an example here. It is quite familiar in New York and other 
places, where you have a rule governing safety appliances in mines 
and machinery, and so on, and then you have a form of proceeding 
for a variation from t.he general rule if you can prove, first, that 
there is hardship in adhering strictly to the rule, and second, that 
you have worked out an engineering method which will accomplish 
the purposes of the rule in a different way. That kind of thing can

. not be dealt;with in a general statute. . 
Mr. KENNEDY. Let me ask you one question at this point, Mr. Ben

jamin. You suggest that these individual exceptions should be 
covered by the section on adjudication. Unless they involve a mat
ter which was required by the Constitution and by statute to be 
determined on the record after hearing, a section 5 hearing of adjudi
cation would not apply to a proceeding involving that kind of an 
exception, is that correct? 

Mr. BENJAMIN. That is correct. ThUit is why I think there prob~ 
ably ought to be a separate strututory provision giving the right to 
a. hearing. But there still would presumably be under 5 (b), which 
is informal adjudication, a provision by rule for some kind of notice 
to the compet.itors, and some standards as to what you have to prove 
in order to obtain an exception. 

~1:r. KENNEDY. Let me ask you this question. How can you give 
this notice to competitors in any practical way except by a mle
making proceeding which gives notice t.o the world? 

Mr. BENJA~IIN. I do not think the rulemaking proceeding, thl1t 
kind of rulemaking notice is precise enough. .And I think there can 
be more direct notice by publication in the Federal Register. 

l\:fr. KENNEDY; Who is going to determine who the competitors ~rc 

of the man seekmg the exception? Is the man seeking the exceptIOn 
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o'oing to determine who his competitors are or the agency? This
is a, problem that we have wrestled with: It seems that one o.f the 
best ways is to see that everyone got notlce would be to make It the 
same kind of notice which is required fo·r rulemaking, namely, no
tice sufficient to put the entire country on notice that this man wants 
·m exception. 
, Now, short of that, how do you propose to meet the very points you 
Imve raised in the notice to compebtors? 

:Mr. BENJAMIN. You might have a supplemental notice. For ex
ample, in trade associations-and there are other ways of reaching 
people in a given field besides publications in the Federal Register. 

Mr. KENNEDY. Could you suggest some language to deal with that 
specific problem and submit it later '? 

Mr. BENJAMIN. I think it would depend on what particular field 
vou are dealing with, and what the exception was. That is why I 
i'eUlUy think it has to be done by separate statute. 

Mr. KENNEDY. Let me adopt your suggestion and delete any 
reference to exceptions in this act. That would mean that the prob
lem would be left to be handled by the agency as they see fit ~ 

.lYIr. BENJAMIN. This is justa simple statement that you may apply 
for an exception from a rule without any standard for notice 
or for the grounds on which you may apply for the exception. I 
just think putting that in a statute, in a rulemaking provision or 
definition provision-and it is in both, it is in 4(g) as well as in 
2(c)-just putting it in there is not really solving any problem at 
an. 

Mr. KENNEDY. You prefer to leave it to 'agency discretion entirely~ 
Mr. BENJAMIN. I would prefer to cover it by separate statute, not 

agency discretion. It is a real ;p,:roblem. 
Mr. KENNEDY. Let me say, If it is not included here and an agency 

does not request a special statute on it, I assume, then, that the 
problem is left to the agency to deal with as it thinks appropriate 
when the case arises ~ 

Mr. BENJA~:UN. Yes; or as the courts may decide, if somebody 
objects. 

Mr. KENNEDY. If there is an abuse by the agency. 
Mr. BENJAMIN. Yes. 
Mr. KENNEDY. You think the best way to leave the issue of excep

tions from a general rule up to the agency ~ 
Mr. BENJAMIN• Yes, that is what we think about it. 
Mr. KENNEDY. Thank you. 
Mr. BENJAMIN. Then I have something to say about definition of 

"order," "opinion," and "adjudication." And I might start that with 
a confession that "opinion" was never defined anywhere until the 
APA Code started it. And having gone through a number of years, 
we have now decided that it was a mistake to try to define "opinion," 
and it is better to leave it out of the definition section than it is to 
keep it there and keep using it in other senses in the statute. 

So far a'S the definition of "order" and "adjudication" is con
cerned, we have several suggestions. 

S. 1336 adopts in a way Ken Davis' suggestion that we ought to 
try an affirmative definitIon of "order" and "adjudication" rather 
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than make it everything that is a "matter"-a thing of substance
other than rulemaking. And we do not think that works. We do not 
think the language used is sufficiently inclusive, and we doubt that 
you can get an inclusive definition of "adjl,ldication." 

We do think the reference to "named parties" is llseful, but 
that could come in in ,the definition of "adjudication." And I have 
in my prepared statement some specific su o-gestions. One is to go 
back to the APA definition and the code definition of "order" as the 
final disposition in any matter other than rulemaking. I just point 
out that that definition under the APA has been used for years 
without any confusion, as I suggested last year ,,,hen Professor 
Davis made his suggestion. 

~fr. KENNEDY. You are familiar with Professor Davis' problem 
about the use of the word "matter"? 

Mr. BENJA~:HN. The use of the word "matter" makes it clear that 
the definition does not include purely executive or administrative 
action. 

Mr. KENNEDY. How do vou answer Professor Davis' contention as 
I recall it that "matter" Includes all kinds of decisions which are 
made every minute of the day by a host of people in government, and 
which really are not meant to be covered by the Administrative 
Procedure Act. 

NIr. BENJAMIN. In the. first place, I do not think it does on any 
fair reading. And in the second place, I point out that that difficulty 
has not arisen in all the years since the Administrative Procedure 
Act has been in force. 

Mr. KENNEDY. So if Professor Davis testifies at these hearings and 
gives some examples of the reason why he has these problems as to 
the word "matter," do you want to be heard again? 

Mr. BENJAMIN. Yes. 
Our suggestion re~arding the definition of "adjudication" brings 

in "named parties" and really comes from revised S. 1663, as quoted at 
page 6 of my prepared statement: 

"Adjudication" means agency process for the formulation, amendment, Qr re
peal of an order and includes licenSing and ratemaking and other agency pro
ceedings in which the parties are named. 

Now, just to show you how openminded we are, though we do not 
take all of Professor Davis' ideas, I may say that we will come later 
to his suggestion regarding sovereign Immunity which we think is 
good. 

But at the moment, and going more or less in order through the 
statute, I was considerably impressed by some of the things that Mr. 
Rains said yesterday about section 3, some of the exemptions. And 
I think we would agree with him about some of them. 

As to the one that has the greatest effect in bulk, his objection to 
the indexing provision: I do not think 'that is really as serious as he 
makes it out, because the only enforcement provision for that is that 
if the order isn't indexed, you cannot cite it against anyone. And 
therefore, if they do not want to use it as a precedent, it does not cause 
any real harm to the agency if it is not indexed. But I do not like 
that kind of indirect avoidance of the statute, I do not like saying that 
,ye commanded them to index everything, but it would not hurt them 
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if they do not index some. I "Would rather change the indexing provi
~ion and say that the agency shan index everything of precedential 
ntlue. And that recognizes ""hat is the actual effect, and if they do 
not, ·w(tnt to use it as a precedent, it does not hurt them not to index it. 

.:\fr. KENNEDY. They mjght come back to the ans"ve1', how do they 
know that the ease they decide may not be of precedential effect 10 
years from now? 
. Mr. RENJA~fIN. Then they should index it. 

::\1r. KENNEDY. Then your suggestion forces them to index every
t h iug because they do not know the future need they may have for it.. 

);11'. BEN,YAMIN. No. It eliminates the million items, whatever they 
\,'ere, that :Mr. Rains was talking about, which could obviously never 
be of any prececlential value. 

Mr. KENNEDY. But YOU make them make that determination today ~ 
:Mr. BENJA1\:IIN. Yes. I think his main problem, for example, with 

cllStoms was that there was an enormous number of specific orders 
that could not possibly be of any precedential value, and it is just a 
"mste of time to put them in an index. And they might have to err 
on the side of inclusion, but it would at least give them an oppor
tunity--

Mr. KENNEDY. Suppose they decided today that the case had no 
precedent.ial value, and 5 years from now they took a look back and de
cided, well, it would be very useful to cite as a precedent, at that time 
"Would you let them index· them, or are they barred from ever putting 
it on the index? 

1.1:1'. BENJAMIN. I suggested last year that I was a little concerned 
about what "current" meant in your suggestion about indexing, be
cause I did not know what a current index is. But I do not know.that 
that is an important word. Certainly if that word were left out, they 
could solve it by indexing it in time enough to reach anybody against 
whom they might want to cite it. Or they might want to take qther 
steps. , 

:Mr. KENNEDY. That would mean one more issue that could be 
argued, would it not, by the parties in the case, had the precedent been 
indexed in sufficient time, that could be litigated at quite some length, 
I suppose. 

1\1:1'. BENJAMIN. I know, but if you go through this you call find 
thousands of things that might be litigated. And I think it is so 
unlikely that that would be litIgated that I do not think I would want 
to pay much attention to that problem. You can litigate practically 
every word of practically any statute. 

Mr. KENNEDY. You would guarantee never to litigate that issue in 
your practice of law ~ 

Mr. BlJNJA]\;IIN. Yes; I guarantee that. 
Now1 as to some of his other, Mr. Rains' other suggestions-
Mr. FENSTERWALD. Are :yO~l going it? discuss section 3 now? 
Mr. BENJ1cUIIN. Yes; tIns IS on sectIOn 3. 
Mr. FENSTERWALD. Before you get through discussing section 3, I 

wonder if you would also discuss the position of the .Tustice Depart
ment that your section 1002 and our section 3 are unconstitutional. 
. l\~r. BENJA~fIN..You mean on ~he g~01;nd that they are trying to 

hmlt the PreSIdentIal-the Executlve prIVIlege. 
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:Mr. FEN8TERWAI~D. It is a breach of separation of powers~ accord
ing to the .Justice Departmen t. 

Mr. BENJAMIN. I cannot see that at al1. In the first p!ace, if it 
were applied in that way, jt would be ineffectively applied. But I 
think it would be a futile undertaking to try in any public informa
tion statute to spell out in detaiJ everything that might be asserted 
under the Executiye privilege. I think this statute makes a reasonable 
attempt to reqnire disclosure only subject to a reasonable application 
of the Executive privilege. I do not think it is unconstitutional. 

Mr. FENS1'ERWALD. There is no question in your mind about it? 
1'fr. BENJAMIN. No; I would not have any question. 
J\.fr. FENSTERWALD. Thank you. 
Mr. BENJAMIN. This goes for 3(e). "Ve agree with Mr. Rains that 

item 1 ought to be phrased as "national security" instead of "national 
defense or foreign policy." And as a matter of fact, though he did 
no say so).. I would think that national security would include foreign 
policy. ~o the language could simply be "national security." 

We do not agree with Mr. Rains' other objection to requiring an 
Executive order. And we do think that the President's advisers 
should be prepared to make recommendations at the time, they do not 
have to be under pressure, as Mr. Rains sugO'ested. If it is left to 
department heads, it becomes in time, we thin~, a mere "public inter
est" provision which can always be applied-can always be invoked 
whatever the justification or lack of justification. 

I interpolate to say that Mr. Rains very kindly let me have a copy 
of his remarks as he delivered them yesterday, so that what I am say
ing relates to those and not simply.to his prepared statement. 

Regarding item 2, which is "related solely to the internal personnel 
rules and practices of 'any agency," Mr. Rains referred to investiga
tive manuals of the Secret Service and the Bureau of Narcotics, that 
is, investigative procedural manuals, I gather. We do not think that 
you can arrive at any safe generalllZatlOn of that subject under the 
general concept of internal management. And we think that if any
where beside III specific statutes it should be treated in item 7, which 
has to do with inevstigative matters. 

As to advice of subordinates, there may be instances in which sub
ordinates should be able to advise at least their immediate superiors 
freely without risking having everything they say disclosed, the argu
ment being that otherwise they would not advise honestly but would 
always be looking over their shoulders when they gave the advice. 
But the place to deal with that seems to us to be again not under inter
nal management, but under item 5 dealing with intra-agency 
memorandums. 

On item 4, trade secrets, we still refer to what we suggested last year 
on page 59 of the record of the July hearings, an amendment to read 
"trade secrets and other confidential business information in the na
ture of a trade secret." Mr. Rains made a point about the word "privi
lege" being confusing. And he ,also made a point that "confidential" 
taken alone is less than entirely clear. I do think that if you look back 
at our language last year at page 59 of the record, you will find it use
ful in this regard. 

Now, item 5--1 suggested in my own statement on this that fact 
memos addressed to deciding officers by their assistants should be in

http:simply.to
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eluded here as matter that need not be disclosed. ...L\ncl as I mentioned 
just i1 mO!llent ago, ;ve thiI~k that lSeneral advice on other nl<lt~ters, at 
Jenst to dIrect superIOrs, mIght well as exempted even though It deals 
·with factual matters. 

NO\Y, our suggestion here is a little complicated. Our suggestion is 
dual. vVe have suggested in my prepared statement that you add a 
sentence to subsection (e) saying that these exemptions do not inter
fere with whatever one is entitled to get in judicial or administrative 
discovery proceedings. If there is such a sentence added to the sub
section, we think it would be safe to exempt much more than is ex
empted under this interagency or intra-agency memorandum IJl'ovision. 

Mr. FENSTERWALD. It is our feeling that that should be placed in 
the report, and it is your feeling that it should be placed in the bill 
itse1f~ 

Mr. BENJA~nN. I should think so. 
Also, Mr. Rains had a good point about exempting what the Justice 

Del?artment advises its client, another agency, about an automobile 
aCCIdent case. 

vVith regard to item 6, we agree with :Mr. Rains about omitting the 
word "clearly." 

vVith regard to item 7, we did not find Mr. Rains' point about mate
rial that had not yet been filed substantial, but it would be possible to 
add after "files" the words "or material." And we would also bring 
in here the investigative procedural manuals that Mr. Rains referred 
to elsewhere. 

That brings me to the end of 3 ( e). And this demonstration of our 
openminded willingness to support other people's suggestions. 

Mr. Rains made suggestion about several other provisions with 
which we do not agree. And I might, since we are talking about his 
testimony, refer to these here also. 

As to section 5 (b), dealing with informal hearings, I think what 
Mr. Rains said was based on a misconception that 5 (b) calls for some 
particular kind of procedure. In fact, under 5 (b) the agency can, by 
rule, provide for any kind of procedure that is appropriate to the 
particular kind of informal adjudication. And when ~fr. Rains talks 
about the Internal Revenue Service calculating machines, I would 
doubt whether their determination of initial tax refunds or assess
ments is an adjudication at all in view of the use of the word "matter" 
in the definition section. So I doubt that it would come under 5 (b) 
at all. I could not think it is an adjudication. I think that is an 
initial administrative step. 

With respect to 4(d), which deals with emergency rules, Mr. Rains 
arrived at the same misconception that Mr. Belin had last vear; he 
misread this provision to put some limit on the period during which 
a rule adopted by the full procedure to supersede an emergency rule 
could remain in effect. The only limitation of time under 4(d) is on 
the time ~uring which an emergency rule can itself remain m effect. 

I mentIoned last year that if this was not clear, Mr. Pellerzi of the 
trial examiners conference last summer suggested some alternative 
language to make it clear that that is all that IS referred to. We have 
some language ourselves in this statement of mine with regard to 4( d) 
'which I would not bother to read now. 
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Mr. Rains' other statement, except for the matter that ~lr. Keatinge 
will take up, attorneys' practice, was as to the provision regarding 
"standing" in 10 (a). Since the standing provision as it now reads, 

,,,ill 
including "in fact," is a product of Mr. Davis' suggestion, perhaps he

answer ~Ir. Rains on that. 
I may say that in my own statement, we disagree with the present 

change in section 10 (a), and suggest at page 2:3 of my statement return~ 
jng to the text of the original S. 1663, omitting the words "in fact" 
and restoring the word "aggrieyed." I do not want to take more time 
by going into that now. I think I will leave it to the written state~ 
mE'nt. And I will answer any questions that you may want to ask. 

But with regard to one of Mr. Rains' examples regarding a Coast 
Gunrd vessel which had been bought, and which was thought by some
body else not to be sen worthy, it seems to me that probably you do 
not get to the question of standing, but that the question of sea
worthiness, or determination of seaworthiness, simply by signing a 
contrn.ct, is probably not a reviewable action within the definition of 
reviewable action in section 10. 

Now, we are obviously nowhere near through all the subjects of my 
statement. I think I will Emit myself to one more, and then ODen 
myself to any questions you may want to ask. And that is our consider
able distress at finding the in terrorem clause of 8 (c) (2) restored in 
S. 1330. That was in the original version of S. 1663, and was taken 
out of S. 1663 when it was re~ised, and now it come.s in again. What 
it amounts to is that if there has been decision by a hearing offieer, and 
a party wants to go not to an ap.peal board, but direct to the agency, the 
pnrty makes an application for direct review by the agency. and if 
the agency denies that application it is deemed to have affirmed all the 
findings and the decision of the hearing officer. That seems to us com
pletely unjustifiable. I know it is directed to minimizing applications 

.for direct review by the 9Jg'ency. But I think it minimizes them in an 
indecent. an« unsupportable way, because it says to the man, if you 
applv here, yon may find yourself completely out and neyer ~et any 
appellate consideration of the hearing officer's decision at all. 

~Ir. FENSTERWALD. Mr. Benjamin. is it correct to say that you agree 
with the objective but not the menns~ 

Mr. BE.N.TAMIN. Yes, I think the objective was accomplished in 
] 60~ as revised without those means. 

J\fr..FE~sTEmvALD. I just wanted to be sure that you did agree with 
the obJectIve. 

J\fr. BEN.TAUIN. Of course, the agency can always accomplish the 
objective anyway by denying the apDlication, and sending the matter 
back to an a.ppeal board. But 8(c) (2) as it now reads would not allow 
that. 

Mr. FENSTERWALD. 'Ve are trying to prevent the delayin~ of appeals 
and the length of time by requiring the litigant to make a choice. 
Your systems ,,,-ould be all right, except that it would be considenthly 
more Jengthy. Rut everybody would make an appeal first to the agency, 
and then if they were turned down, then they would go back to the 
npneal board. 

Mr. RE;\T,JA1UIN. I would not think so. And I would not mind even 
some attempt to limit. the grounds on which you can try to go first to 

http:contrn.ct
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111e flgenc;r. You are not going to get there if the agency does not ,,,ant 
to rake it. nut this is related to another suggestion that 'ye make 
,dlieh is that the grounds of exception which are spe(:ified in S(c) (1), 
the grounds on ,,,hich one may appeal on exceptions to the hearIng of
[icpl"S decision, should be expanded to include the ground that the 
agency ought to change its policy. 
<Under 8(c) (4), the agency can take a ease when it thinks it ought 

to change its policy. But it seems to me it ought to be onen to the party 
to ask: an agency to change its policy. And that may determine the 
whole case. That would be a particularly apt case in which to ask the 
aO"ency to revie,,, directly instead of having it go through an appeal 
11~arcl which could not change the agencis policy even if it thought it 
Olwht to.

Sir. FENSTERWALD. In other v;ords, you do not like the litigant hav
jn('" to make up his mind which route to take ~ 

~fr. BENJAl\<IIN. Not under that kind of threat. 
Mr. FENSTERWALD. I wonder where you got the phrase "in terrorem." 
Mr. BENJAMIN. I think that is an old ~hrase. It comes in wills where 

the typical case in a will is where it prOVIdes that anybody who contests 
the will loses his legacy under the will. It is very much the same as this. 

There is not any real stopping point, but I think I will stop at this 
point. The rest of ~t is in the WrItten statement. And I would be glad 
to answer any questIOns. 

Or maybe you would like ~Ir. Keatinge to go ahead with his discus
sion of section 6 (b) and (c), and then ,ve will take up all the questions 
utonce. 

Mr. FENSTERWALD. Mr. Benjamin, do I understand that you are 
going to be here through today and tomorrow ~ 

Mr. BENJA'MIN. I am planning to stay through tomorrow. 
NIr. FENSTERWALD. I have already, as you know, interposed a num

ber of questions, and I think it might be better if we went ahead with 
Mr. Keatinge's presentation and those of the other gentlemen, and 
then withhold any further questions of you possibly until tomorrow. 

Mr. BENJA!HN. My only problem IS that my associates are here, 
partly to answer questions. And I do not know whether they will be 
here tomorrow. 

But I think it is probably better to do what you suggest and go ahead 
,yith Mr. Keatinge's statement now. ' 

]\"11'. FENSTERWALD. Up to this point, you have answered all the 
questions that I had in mind. I was thinking about the chairman. 

Senator BURDICK. 'Ve have the benefit of your testimony last year 
also. 

Mr. BENJAMIN. Thank you. 

Senator BuRDICK. vVe will call Th1r. Keatinge as a witness. 

(Biography of l\1r. Keatinge:) ~ 

Keatinge. Richard Harte. lawyer ; born December 4,1919. San FranciSCO, Calif.; 
ed. A.B. (econ., cum laude), U. of Calif., Berkeley, 1939: M.A. (Econ.), Harvard 
U. 1941; LL.B., Georgetown U. Law Sch. (Bd. of Editors. Georgetown Law 
Journ.), 1944: married Betty West. Washington, D.C., 1944; children: Richard 
West, Daniel Wilson, Anne Elizabeth. Senior Industrial Specialist, War Prodn. 
Ed. and predecessor agencies, 1941-44; Senior Economist, Foreign Econ. Adm. 
1944; admitted to bar, District of Columbia, 1944, State of New York, 1945, Calif., 
1947, assoc. atty., law oics. of Joseph L. Weiner, New York City, 1944-45, Norman 
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L. Meyers, Washington, D.C. 1945-47, Hoag & Mack, L.A. 1947-48; asst. to the 
pres., the Flying Tiger Line, Inc., L.A. 1947-48; est. law practice; Richard H. 
Keatinge, Keatinge & Arnold, Keatinge, Arnold & Zaek, Keatinge & Older, L.A. 
1948--62; Keatinge & Sterling 1962- . Dir-gen, counsel, Consolidated Photo
graphic Inds., Inc., L.A. 1948-60; dir. Nuclear Corp. of America, Inc., New York 
City, 1955-57, pres., 1955; dir. Yuba Consolidated Inds., Inc., San Francisco, 
1955- , general counsel, 1956- ; secy. Telautograph Corp., L.A., 1956-61; 
dir. Glassco Im;trument Co., Pasadena, Calif., 1960- ; dir. Tavart Corp., Para
mount, Calif., 1961- ; dir. Management Technology, Inc., L.A, 1962- . Mem.: 
Phi Beta Kappa; Calif. Law Revision Comm. 1961- ; vice chmn., 1964- ; 
Special Asst. Attorney General of California, 1964- ; subcom. chmn., Gov's. 
State Fair Citizens Adv. Com., 1960-61; ArneI'. Bar Assn. (natl. secy., Jr. Bar 
Conf., 1948-49; ehmn., Com. on Sales, Exchs. and BasiS, Tax. Sect., 1963- ; 
ehmn. Aviation Com., Adm. Law Sect., 1959-61; chmn. Management Comm., Adm. 
Law Sect., 1962-64; Council of Adm. Law Sect., 1961-64; chmn. Comm. on Agency 
Adjudication, 1964- ,Adm. Law Sect.; chmn. Comm. on Adm. Practice Act, 
1965- , Adm. Law Sect.; Bar Activities Sect., chmn. Comm. on Arbitration, 
1964- ); Inter-American and International Bar Assns. ; The State Bar of Calif.; 
American Judicature Society; Los Angeles County (mem., Taxation Comm., 
1958-61; 1964- , vice chmn., 1965- ; COl'O Foundation, Trustee, 1964- ; Nat!. 
Council, Natl. Planning Assn., Washington, D.C., 1956- ; Amer. Econ. Assn.: 
Calif. Alumni Assn.; Georgetown U. Alumni Assn.; Harvard Club of Southern 
California. Clubs: Balboa Bay Club, Newport Beach, Calif.; L.A. Ath. Club; 
Racquet Club, Palm Springs, Calif.; Democrat; Episcopal (vestry, Church of 
St. Clement, Alexandria, Va., 1946-47). Residence, 1160 Virginia Road, San 
Marino, Calif. Office: 458 South Spring Street, suite 120, Los Angeles, Calif., 
90013 ; 626-5241. 

Prepared May 11, 1965. 

STATEMENT OF RICHAlm H. KEATINGE, AMERICAN BAR 

ASSOCIATION 


Mr. KEATINGE. Senator Burdick and m~mbers of the staff, I have 
submitted a prepared statement on S. 1758 and sections 6(b) and 6(c) 
of S. 1336, and I would like to ask that this statement be incorporated 
in the record at this point. I do not propose to read the statement in 
fun. 

Senator BURDICK. vVithout objection. 
(The complete state:rq.ent of Mr. Keatinge is as follows:) 

STATEMENT BY RICHARD H. KEATINGE, OHAIRMAN OF THE AMERICAN BAR ASSOCI
ATION, COMMITTEE ON THE ADMINISTRATIVE PRACTICE ACT (ADMINISTRATIVE 
LAW SECTION) 

I. INTRODUCTORY 

My name is Richard H. Keatinge. My appearance here is on behalf of the 
American Bar Association. The objectives and purposes of S. 1758 (and the 
identical provisions contained in secs. 6(b) and 6(c) of S. 1336) are endorsed by 
by the American Bar Association.1 The provisions of S. 1758 and sections 6(b) 
and 6(c) of S. 1336, we believe provide practical means for implementation of 

1 The principle contained in this legislation has been of interest to the American Bar 
Association for a number of years. Its most recent action was the adoption on Feb. 20. 
1956, of the follOwing resolution by the house of delegates, 81 Rep., ABA, H}56, at 379-380: 

"Re8olved, That the American Bar Association recommends the enactment of more 
comprehensive and explicit legislation covering rights of persons or organizations to 
appear and be represented by others before Federal agencies, giving due regard to appro
priate distinction between legal representation and nonlegal representation, such legi$lation 
to inelude the following features

"(a) That an attorney at law should be entitled to appear for an represent other 
persons, parties, or organizations. including the United States or any agency thereof. befo:e 
any agency upon filing a statement with the agency that he is a member of the bar In 
good standing' according to the law of any State, territory. Commonwealth, or possession
of the United States or of the District of Columbia, and that he is not disbarred 01' under 
suspension by any court; exceJ1l; that an agency may further require the filing of a power 
of attorney as a condition to the settlement of any controversy involving the payment of 
money." 
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those objectives. There are a few amendments which we feel should be made to 
the bill in its present form; these proposed amendments, six in number, are dis
cussed in this statement, and, in addition, are set forth verbatim in appendix A 
hereto. 

II. PRIOR BILLS HAVING A CO:.fMON PURPOSE WITH S. 1758 

There have been a number of billR introduced in the Senate and House of Rep
resentatives from time to time which have a common purpose with that of S. 1758. 
~\. receut example was S. 1466, passed by the Senate during the 88th Congress; a 
em'rent example is S. 1523. The Federal Administrative Practice Act, S. 932, in 
the 85th Congress, introduced by the late Senator Hennings. contained provisions 
in sections 405,406, and 407 on the administration and agency recognition of at
torneys. The principal difference between those provisions in the Pra.ctice Act 
and S. 1758 is that S. 932 provided for centralized admissions before an office of 
]'ederal Administrative Practice. 

III. BASIC POSITION OF THE AMERICAN BAR. ASSOCIATION 

The American Bar Association's position is based upon a fundamental prin
ciple; namely, that an attorney who has been found qualified to represent others 
before the highest court in his jurisdiction, and who is subject to the restraints 
and disciplines of the legal profession, should by that fact be accepted as qualified 
to represent others before the various Federal agencies. That is the essence of 
our position. It has wide support among the rank and file of the members of the 
bar throughout the country. 

I would emphasize one thing at this point. The bill speaks of the right of an 
attorney to practice before a Federal agency, but the bill is based on a more 
fundamental principle; namely, that of the right of a person to be represented 
by counsel of his choice. This right is now recognized by most of the Federal 
agencies. It should be extended to all agencies and the enactment of S. 1758 is 
necessary for this purpose. 

We see no justification for any agency to impose admission requirements on 
attorneys or to interpose restraints on a citizen's right to be represented by an 
attorney of his choice. After all, an attorney has been determined qualified to 
represent others in his State; he has been found to be of good character and 
reputation; he is licensed by the State authority to practice in any field of the 
law and he can handle before the courts or tribunals in his State any matter 
which can be handled before any Federal agency, 

If State action over the admission and control of practice is to be duplicated 
at the Federal level, which we believe. unnecessary, this should not be done 
through a maze of multiple and conflicting regulations of variouS! agencies. 

IV. PRESENT ADMISSION REQUIREMENTS OF FEDERAL AGENCIES 

Admission requirements in recent years have been abandoned by most Federal 
agencies, but they are still imposed by four agencies-the Interstate Commerce 
Commission, the Patent Office in patent matters, the Veterans' Administration, 
and the Treasury Department (Internal Revenue Service), The requirements of 
these four agencies for admission to practice may be summarized as follows: 

1. Interstate Commerce Commission.-The Interstate Commerce Commission 
recognizes that attorneys at law are qualified to practice before it, but applica
tions under oath, a certificate of the clerk of the court, or the sponsorship of 
three practitioners are required-49 Code of Federal Regulations, sections 1.8 
and 1.9. 

2. Patent Office in patent matters.-An attorney can practice before the Patent 
Office in patent matters, but he first must make application on a prescribed form 
showing good moral character and good reputation, plus legal, scientific, and 
technical qualifications sufficient to render clients a valuable service--37 Code of 
Federal Regulations, section 1.341. 

3. Veterans' Admini8tration.-An attorney can represent others before the 
Veterans' Administration if a member of the bar of the jurisdiction where 
he maintains a l'aw office or resides, but he must complete Veterans' Admin
istration form 2-3186. An attorney is presumed by the Veterans' Administra
tion to have knowledge of the law and regulations to qualify him to render 
"substantial service," but besides the admission procedure he is required to file 
a power of attorney in each particular matter-38 Code of Federal Regula
tions, section 14.629. 
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4. Trc(l8111'Y Department (Internal Ret'C1we Sen:ice) ,-The TreasUl';I De
jJ<lrtment has i~ ('omplex admission procedure, It has 59 sections on practice ill 
part 10 of title 31 of the Code of Federal Regulations and all additional 11 
sectiuns on COllfel'ellCe and practice requirements ill subpart E of title 21:l 
of the Code of Federal Regulations, These 70 sections total 21 pages of fille 
print in the Code of Federal Hegulatiolls, Attorneys are eligible to be ad
mitted to practice, but no one can represent others except upon being issued 
En enrollment carel, and this is issued upon a showing of good character and 
good reputation and the po>'session of necessary qualifications to "render valu
able service to clients." There is an investigation routine and enrollment 
ol'ganization. Enrollment cards are good for a term of 5 years and D1Ul't he 
renewed-31 Code of Federal Regulations, section 10.0; 26 Code of Federal 
Regulations, section 601.501. 

V. RESTRICTIONS ON PRACTICE BEFORE AX AGEXCY ARE WRONG I~ P).nNCIPI.E 

The restriction of practice before an agency is wrong in principle. It hus 
overtones of a closed shop, or guildism, which is unprofessionaL It develops 
ingrown or inbreeding tendencies. The system presumes that it is a proper 
Federal function for an agency to determine which attorneys may render 
valuable services to their clients or to serve as a board of specialization. There 
is not any basis for the presumption. If specialization is to be formalized in 
the legal profession, we believe it should be done by the legal profession, not by 
one or more Government agencies. We also believe that a client, not a Gov
ernment agency, is the one who is best able to determine whether an attorney 
is able to render him a valuable service. 

The money and manpower expended in these admission routines are quite 
substantial. These admission rules tend to proliferate and their administration 
is a clear illustration of bureaucracy putting its worst foot forward. The nuis
ance aspect is extensive with little or no contribution to any public protection or 
none that cannot be obtained if and when necessary through existing agency or 
State disciplinary machinery. The Attorney General's Committee on Adminis
trative Procedure (1941) did not go into this subject, but it did observe in its final 
report that (p. 124) "it appears to the Committee that members of the bar are 
subjected to unjustifiable annoyance in connection with their admission to practice 
before the agencies." The admission problem was considered by the second 
Hoover Commission. Recommendation No. 25 in its Report on Legal Services 
al1d Procedure (par. 1955) coincides substantially with the position of the Amer
ican Bar Association. 

So much for the 'admission problem as such. 

v!. SUDSIDIARY PROVISIONS REQumED IN LEGISLATION 

It is apparent that certain subsidiary provisions are required in any legis
lation dealing effectively with the admission problem. 

A. Proof o.f qualificatio.n as an attorney.-Some provision is needed on proof 
that a person is a qualified attorney under the bill, namely, admitted to the 
bar of the highest court of his jurisdiction. This bill meets that problem by 
making the appearance of an attorney in each matter a representation of 
qualifications. Under section 101 (a) of S. 1758, the appearance of an attorney 
before an agency in a representative capacity constitutes a representation to 
the agency that he is a membeT' in good standing of the bar of the highest 
court of a State, possession, territory, commonwealth, or the District of 
Columbia. The public is adequately protected. Certain agency rules do 
accept an attorney's own statement, without further proof, that he is a mem
ber of the bar in good standing. This represents existing law, but a legislative 
declaration of this is essential in the field of agency practice. 

We do believe, however, that s'€veral slight changes in the wording of sec
tion 101 (a) would be desirable; the changes suggested would conform the word
ing of section 101 (a) of S. 1758 to the wording of section l(b) of S. 1466 
adopted by the Senate in the 88th Congress. In the first place, we believe that 
the word.s "in which he resides or maintains an office" should be added after 
the words "the District of Columbia" at line 6 on page 1 of the bill. The 
addition of these words would make clear the fact that, to take advantage 
of the provisions of this section, an attorney must have a business o:ffi('e 
or his residence in a jurisdiction in which he has been licensed by the 
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'ocal admitting body; it .should assist in preventing an attorney from prac
~if'in'" solely befo.re Federal agencies While maintaining his office or resi
tl~llC~ in a jurisdiction in which he is not responsive to local bar or disciplill
'Irv autho.rities. 
• ,Yo also belieYe that the words "that he is both properly qualified and 

in'" 
'luthorized to represent the particular party in whose behalf he acts," appear

after the "word "representation" on lines 1 and 2 of page 2 of the bill, should 
bpI":>deleted, and that there should be added after the word "representation" the 
following words: "to the agency that under the provisions hereof he is 
JI uthorized to represent the particular party in whose behalf he acts, and that 
Ite is currently qualified as provided herein." \Ve believe that the use of 
the foregoing wording ,vill mo.re clearly separate the concept o.f an attorney's 
authorization to act for his client from the reqnirement that, to practice before 
an agency. he be currently licensed in the jurisdictio.n of his residence o.r 
lJusiness o.ffice. 

Thro.ugho.ut the Federal and State systems o.f this country, it has long been 
nxio.matic that an atto.rney, as an officer o.f the court, is presumed to be en
titled and autho.rized to act on behalf of any client for who.m he appears. This 
authority and right is inherent in the attorney's license which carries with it 
the "high duties, privileges and disciplines o.f the legal professio.n. This con
cept has been long expressed in both Federal and State decisions; some of 
the more significant o.f these decisions are digested in appendix B hereto.. 

It is clear from the autllOrities set forth in appendix B that agency rules 
which refuse to accept an attoyney's statement that he is an attorney; which 
rpquire an attorney to. prove that he is an attorney; which require an atto.rney 
to. prove that he is a member of the bar in good standing; which require an 
attorney to pro.ve he is o.f good character and good reputation; which require 
nn atto.rney to prove to the satisfaction of some agency that he is able to render 
a client valuable service; or which impose other superfluo.us requirements on 
the right to repres;ent others before an agency-it is clear that such practices 
are contrary to a fundamental concept of the law which has been recognized 
since the beginning of o.ur Government at both Federal and State levels. 

B. Proof of authorization to 1'epresenf a particular client or to appear on a 
particular matter.-There is a related o.bstacle to agency practice; namely, a 
requirement that an atto.rney submit pro.of that he does in fact represent the 
dient on whose behalf he appears or that he is in fact authorized to handle 
the particular matter on behalf of the client fo.r who.m he appears. These 
requirements are arbitrary and contrary to Federal and State practice. There 
is a legal presumption that an attorney who appears in a matter has author
ity to. represent that client and in, that particular matter. While such pre
snmptions may be challenged by any court or agency for cause, there is no justi
fication fo.r requiring an atto.rney to submit co.llateral proof that he does repre
sent the clie..llt for who.m he appears and that the particular matter is within 
the scope of his authority. Such obstructio.ns to agency practice are in 
general wholly unreasonable and at odds with the authorities hereto.fore 
referred to'; the special problem presented by the Internal Revenue Service's 
use of powers of attorney will be discussed below. 

C. Requirement that agencies «(eaZ with cO'Uln8eZ and {live notice to counsel.
One other pro.vision is needed to implement the o.bjectives of this legislation. 
It is necessary to pro.vide that the agencies sho.uld deal with theatto.rney 
chosen by the citizen to represent him. Section 102 meets that reqUirement. 
Agencies sometimes refuse or are reluctant to. give an attorney info.rmatio.n, or 
to serve him with notices, or to confer with him on client matters, etc. Such 
practices wittingly 0.1' unwittingly abridge a perso.n's right to. be represented 
hy his chosen atto.rney. It is not only an anno.yance and inconvenience, it is 
no.t an orderly way to conduct a Governmentfunctio.n. Section 102 of S. 1758 
makes it clear that an agency is expected to. deal with the attorney in the 
matter co.vered by the representatio.n, and it makes clear that no.tice to 0.1' service 
uPo.n the attorney co.nstitutes valid no.tice and service upon the party. This again 
Is merely a restatement of existing law which, however, as a practical matter 
must be included in this legislatio.n. 

In both the Federal and State courts, it is a required practice to. serve plead
ings, notices, and other papers related to. judicial pro.ceedings upon the atto.rney 
o.f record who represents the party in interest. Authorities sUPPo.rting this 
position are collected in Appendix C hereto.; these authorities show that an 
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agency has the right and duty to recognize the attorney of record and to deal 
with him in that matter, and that the agency's failure or refusal to do this can 
cause great inconvenience and injury. 

We believe, nevertheless, that one formal change should be made in the word
ing of section 102 to make it clear that an agency need serve notices 01' other 
written communications on an attorney only in the matter or matters in which 
he has been retained, and that an agency shall not be required to send com
munications regarding other or nonrelevant matters to such an attorney. To 
aChieve this objective, on page 2, line 20, after the words "or by such participant," 
there should be added the words "in such matter." 

VII. SUMMAUY OF GENERAL PIWVISIONS OF 1758 

In sum, S. 1758 is an agencywide declaration of the principle that an attorney 
vvho is a member of tlle bar of the highest court of his jurisdiction is by that 
fact eligible to represent others before a Federal agency. This principle is im
plemented by the attorney's own certification that he is a duly qualified attorney 
in his jurisdiction. The party is assured that the attorney chosen to represent 
him before an agency will be dealt with in that matter by the agency. The 
enactment of these provisions will insure order and expedition in the handling 
of matters before Federal agencies. 

VIII. MATTERS NOT COVERED BY S. 1758 

The foregoing covers the scope of the bill, but to a void any confusion the bill 
makes it very clear that it does not cover one way or the other certain other 
problems; for example, lay representation before agencies, self-representation, 
contlict of interest, disciplinary procedures, admission pro hac vice, the problem 

. of representation by former employees, etc. This i's made cll"'1.r in section 101 (b) 
of the bill and this intention can be amplified as necessary in the committee 
report. 

IX. 	TIlE SPECIAL PROBLEM OF POWERS OF ATTORNEY AND THE TREASURY DEPARTMENT 
(INTERNAL REVENUE SERVICE) 

A. Compari80n of power of attorney exception in S. 1"158 with 01'iginal Amer
ican Bar A8soc'iation proposaZ.-,S. 1758 'presently contains a provision in sec
tion lOJ:(b) (p. 2, lines 11-14) that it shall not be construed "to prevent an agency 
from requiring a power "Of attorney before the agency transfers funds to the 
abtorneyfor the party whom he represents." . 

The original Arherican Bar Association recommendaticm for legislation pro
viding for recogn1tion of attorneys before administrative agencies without spe
cial enrollment procedures contained a similar, but somewhat broader, exception 
as follows (81 ABA reports 495 (1956)) : "except ,that an agency may further 
require the filing' of a ,power of attorney as a condition to the settlement of any 
controversy involving the payment 'Of money." 

The American Bar Association exception was inserted t"O preserve a long es
tablished and important practice of filing powers orf 'attorney in representation 
before the Treasury Department. Practice bef()re the Treasury Department 
differs from ,practice before other administrative agencies in several significant 
respects, and these differences justify >the broader power of attorney exception. 

This exception does not infringe on the main 'purpose of the bill to abolish 
agency 'admission requirements for attorneys, because if the bill is passed, an 
attorney wiH be entitled to represent his client before any agency without being 
enr()1:led. The Treasury Department will be required to accept automatically and 
acknowledge his power of lattorney, which serves an entirely different but impor
tant function. 

B. Diffet'enceB in two forms of power Of attorney exception; examples.-The 
difference in the two forms of power of attorney exception may be illustrated by 
three examples in tax practice: 

1. A taxpayer after filing his return and paying the tax diseovers that he has 
failed to claim a deduction to which he was properly entitled. He engages an 
attorney to file a claim for refund and to negotiate with the Internal Reven.ue 
Service for allowance orf the refund. The attorney must convince the Servlce 
that both the facts and the law support the allowance of the refund. DisCUssi?n 
of the facts with the Service will often require that the parties review facts ill 
prior or subsequent tax returns filed by the ta..~payer. 
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It is not common practice under such circumstances for the taxpayer to 
'wtllOrize his attorney to receive the check in payment of the refund, if allowed; 
: iJe cIledr is normally delivered directly to the taxpayer. 
l Under existing practice, the attorney would be required to file a po\ver of 
llttorney identifying the matter in which he is representing the taxpayer. This 
llractice could be continued under the American Bar Association exception, but 
nnder S. 1758 in its present form the Service could not require the attorney to 
iil(, a power. 

=.!. After a taxpayer has filed his return, the Internal Revenue Service makes 
an audit and proposes a deficiency in tax on the ground a deduction taken by 
the taxpayer was not allowable. The taxpayer engages an attorney to contest 
111e deficiency, and the attorney then proceeds to negotiate with -the Service, 
reviewing the facts and law as in the iirst example auove. If the attorney is 
~uc(:essful, the deficiency will simply be expunged in whole or in part; there will 
lie no transfer of funds to the attorney since the proposed deficiency will never 
llUve been paid. 

Under existing practice and under the American BaJ:" Ass·ociation exception, 
tIle attorney would file a power of attorney as in the first example above; under 
H. 1758 in its present form, he could not be required to do so. 

3. A taxpayer employs an attorney to secure a ruling or closing agreement 
nfl to the tax treatment of a lJarticular transaction during his taxable year 
before his return is filed for tbat year. Such ruling or closing agreement will 
g;overn the treatment of the transaction in the return and thus constitutes "the 
Hcttlement of a controversy involving the payment of money"-that is, the tax 
due with the return. 

Under existing practice and under the American Bar Association exCeI)tion, the 
uttorney would file a power of attorney; under S. 1758 in its present form, he 
could not be required to do so. 

In all of these cases. the purpose of providing for a power of attorney is 
principally to define the scope or limits of the attorney's authority in view of 
special considerations involved in representation before the Treasury Depart
ment. Thus. the power is not the source of the authority-the Treasury De
partment could not refuse to accept or acknowledge the power. It merely 
describes the extent of the authority. This is apparent from the existing power
of-attorney regulations issued by the Treasury Department. which merely re
quire that the limits of the attorney's authority by specified. 

C. Two principal conside-rations justifying special requirernen,t for power of 
attorney in tam matters.-To be more specific, there are two principal con
siderations justifying a special requirement for a power of attorney in .repre
sentation in tax matters--the cO,nfidential nature of tax returns and associated 
financial infurmation, and the decentralization of the Internal Revenue Service. 

D. Oonfidential nature of tam returns and associated financial information.
The first consideration is based on the fact that the tax return and the associated 
financial informati()n are particularly sensitive data, because they disclose all 
aspects of the taxpayer's net worth, his costs of doing business, and many other 
equally confidential facts. For this reason, such information receives rigid 
statutory protection in the so-called nondisclosure statutes in 26 U.S.C. 7213 
and 18 U.S.C. 1905. These provide severe criminal penalties, applicable to Gov
ernmentpersonnel, for unauthorized disclosure of such information. This pro
tection is a keyst'one of the self-assessment system under which each taxpayer 
furnishes a full explanation of his financial position each year and computes 
his own tax, based on the assurance that the inf()rmation will remain con
fidential. Such a full disclosure and such candor are essential to the successful 
functioning of our self-assessment tax system. 

One principal function -of 'the power of attorney in representation before the 
TreaS'Ul"Y Department is to serve a,s the established method whereby the tax
payer authorizes d'isdosure >by the Government to his representative ·af ,all faclJs 
relevant to the dispOSition of the mabter to which the power 'relates. This pro
tects not only the Government ibut :also the taxpayer. The Government em
ployees are free to discuss the case fully and openly wHit the taxpayer's repre
sentative, going into prior and subseqnent re1Jurns 'and other nnancoial data they 
may have in their files or which !they have developed in t'heiraudit. The power 
also operates to provide the 'Government personnel with 'a:ssurance that the in
formation suif:mlitted by the attorney may be received ",'ith the same degree of 
authenticity as other data previously supplied by the taxpayer d'irectly, and 
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also -subject to the nondisclosure statutes. Thus 'the representatives on both 
sides are free to negotiate on an open and unlimited basis in resolving the matter. 
The povver of attorney also serves as a convenient means iil such cases of specif
ically authorizing the attorney to execute waivers, closing agreements and simi
luI' H.ctiOl1Son behnlf of the taxpayer; without a po,ver of attorney the 'Service 
could not accer1t such documents l1nless executed 'by the t'axIJ<uyer. 

As for the taxpayer, hehns 'the assurance of lmowing that his c-onficl€ntial 
information, protected by. the nondisclosure statutes, is secure and will be Clifl

closed only to those per:S'ons whom he has -speeifically clesigna't!:'d in writing. The 
neerlfor the power also serves to bring to the taxpayer's attention the nature and 
scope of what he is being asked to do, that 'is, the extent 'of >the authority granted 
in executing the pmver. 

In addition, the filing of a written power provides some further protection to 
the taxpayer 'against llll'anthorized disclosure of his financial -affairs by the 
Service. Otherwise, if no p.owercould :be required, an imposter could U'fl'penr 
amI represent himself to be the taxpayer's attorney ,to obtain information on 
behalf of 'a creditor, a divorced wife or a Ibusiness competitor. vVhile such a 
persO'n would be prosecuted if :app,rehended,and while there 'is no protection 
against such 'a person filing a forged power of .attorney, there is leS\'5 likelihood 
O'f such 'an unauthorized disclosure where a wribten power, ,signed 'by the tax
payer, must first 'be filed 'by the taxpayer'\S representative. 

Furthermore, many 'responsible attorneys prefer 'to have a power of atto'rney 
as protection for themselves. Thus, counsel whO' become involved with thei'r 
clients' intimate financial affairs should be protected in obtaining data of this 
nature ,by Ihaving the limit 'and scope O'f their authority clearly and specifically 
expressed. 

While there may be no intention in S. 1758 to affect the operation of the 
nondisclosure statutes, this is not clear from its literal prOvisions. Its terms 
and its purpose can 'be taken to' authorize an abtorney to appear for his client, 
and to be awrised of whatever informa'tion the agency possesses relevant to the 
ma'bter, without the filing of a power (except in 'the limited area where he is 
to receive funds for his clli:ent). If some a nthO'rization to receive confidential 
informatiO'n protected 'by the nondisclosure sta'tutes could still be required by 
the Treasury Department, it may as well be in the form of the well-known and 
long-established power of attorneY nsed in tax pl"actice. As indicated, !the exist
ing power-of-attorney process has proven to he both a convenient and satis
factory system for providing the necessary -authorizatiO'ns. 

E. Deeentralization Of Internal Revenue Serv'ice.-The other special reason 
why the scope of the attorney's authority needs to be ~pelled out in a power of 

-- attorney in tax practice stems from a cO'mbination of factO'r'S. The Internal 
Revenue Service operates on a decentralized :basis throulrh 8 re!~iona:l and 58 
district offices, each of which has 1 or more outlying .suboffices. There are over 
2 million potential controversies each year in the income, estate, and gift tax 
areas alone, representing the number of returns examined in which adjustments 
are proposed. If the controversies in excise, alcohol, and tobacco tax, and other 
tax matters, plus aU those arising by refund claims were added, the number would 
be much greater. l\,fost of these controversies are disposed of at the district office 
or suboffice level, SO' the extent of actual decentralization and the number of real 
controversies resolved far exceeds that of any other administrative agency. 

Added to this decentraliza'tion factor is the fact that taxpayers in :tax matters 
are represented not only by attorneys but also by certified pu.blic accountants. 
public accountants, and a further large group of lagents withO'ut professional 
standing. This group consists of former service· employees, tax consultants, 
bank clerks, schoolteachers. rea'! estate agents, and many others who not only 
prepare returns but may also be admitted to' practice before the Treasury De
pal'tment and represent taxpayers in controversies that arise. It is frequently 
cO'mmO'n practice for a taxpayer to be represented by both an attorney and an 
accountant in the same matter O'r different attorneys O'raccoun<tants in different 
matters. Thus, one may handle excise tax malters while another handle-s in
come tax matters; one may represel1lt him in the local office, whiIeanO'ther rt'p
presen!ts him in seeking a ruling from the national office in vVashington. Even 
as to income tax mabters, eaeh y-ea-r's taxes is a separate matter, as to .vhleh 
he may have different representatives. 

No other administrative agency has a comparable situation cO'mbining this 

volume of contrO'versies, this degree of decentrali?Jation, and thIs diversity of 




123 ADMINISTRATIVE PROCEDURE ACT 

!'PjJresentation (both ill terms of types of representatives and combination of 
l'!'pl'es8utatives for a partIcular cliellt). 

The IHm"er-of-attorney process enavles the Service in an orderly way to know 
",llidl representatives appear for the taxpayer in particular matters. Even this 
l'orlllality lllay be readily avoided, where the taxpayer has only one representa
[i re. IJr filing a general po\ver of attorney uuder the existing regulatiolls. The 
I'~\l,'tence of a general power of attorney is unusual, however, and in view of 
the extraordinary number of controversies which must be processed through 
runny decentralized offices, in which the Service must deal not only with at
torneys but with other types of representatives, and frequently with separate 
reprcf'entatives for tl1e separate matters for a single taxpayer, the Service needs 
some convenient way to have a record of each particular representative's scope 
of authority. Nearly all the controversies are disposed of informally by nego
tiation with Government employees who are nut hearing examiners; there is no 
written record of the conferences, and the Government representatives who may 
h~ involved range from agents doing audit work to formal conferees. Some 
written authorization from the taxpayer to be placed in the Government files 
us they proceed through the various administrative levels and review processes 
has always been regarded as necessary. The conversion to automatic data proc
el'lsing tends to accentuate this need. The existing power-of-attorney process 
has proven effective in filling the need. 

F. SimpliCity of exi8ting pow6r-of-attoif'ney prOC€J88 of Internal Revenue 
Service.-One final observation relates to the simplicity of the existing power
of-attorney process. The execution of a power satisfactory to the Service is no 
longer a troublesome or anachronistic process; no particnlar form of language 
il'l necessary, practically no formalities are required, and 110 written power is 
even necessary when the taxpayer is present. It is only necessary to set out the 
nature of the agent's authority and any limitations thereon, as well as certain 
particnlar authorities such as the right of the agent to execute a closing agree
ment on behalf of the taxpayer. The Internal Rpvenue Service has been par
ticularly cooperative in recent years in streamlining the power-of-attorney re
quirements by accepting suggestions made on behalf of the American Bar 
Association. 

For these reasons, the broader form of power-of-attorney exception endorsed 
by the American Bar Association, which insures that the Treasury Dppartment 
may continue to require such 'powers, should 'be substituted in s(;'ction 101 (b) of 
S.1758. 

X. 	 pOSSIBLE ADDITIONAL PROVISION REPEALING CONFLICTING LEGISLATION AND 
REGULATIONS 

.1 

Perhaps there should bean additional provision in the bill, se<:'tion 103, fOl' ex
ample, providing in effect that any legislation in conflict with this act is hereby 
repealed and any regu}ation not inaccordauce wieth this act shall be without 
effect. R 1758 is partially inconflict with the act of .July 7, 1884 (4 U.S.C. 261), 
as to the Treasury Department, and is parti<ally in conflict with the act of .July 8, 
1870, as amended February 18,1922 (35 U.S.C. 31), as to the Commerce Depart
mentand Patent Office. Questions may be raised with respect to other provisions 
of law or regulation. The singleness of purpose of S. 1758 is sufficiently clear 
that there should be no problem in regard to indirect repeal but an additional 
provision such as suggested may be preferable. 

With the foregoing possible exceptions, S. 1758 is a practical solution of a 
longstanding problem in agency practice. We urge the enactment of this legis
lation. 

ApPENDIX A. AMENDMENTS TO S. 1758 PRO:rOSED BY THE AMERICAN BAR 

ASSOCIATION 


Amendment No.1: On page 1, line 6, 'after the wordS, '~the District of Colum
bia," add the following: "in which he resides or maintains an office." 

Amendment No.2: On page 2, lines 1 and 2, delete the words "that he is both 
properly qualified and authorized to represent the particular party in whose 
behalf he acts," and after the word "representation" add the following: ''to the 
agency that under the provisions hereof he is authorized to represent the par
ticular party in whose behalf he acts, and that 'he is currently qualified as pro
vided herein." 
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Amendment N'O. 3: On page 2, line 11, delete the w'Ord "'Or". 
Amendment N'O. 4: On page 2, line 12, after the w'Ords "agency from requir

ing," add the f'Oll'Owing: "the filing of". 
Amendment N'O. 5: On page 2, lines 12, 18, and 14, delete the w'Ords "bef'Ore 

the agency transfers funds t'O the att'Orney f'Or the party wh'Om he represents.", 
and after the w'Ord, "attQrney," in line 12, page 2, add the fQllowing: "as a 
c'Onditi'On t'O the settlement 'Of any c'Ontr'Oversy inv'Olving the payment 'Of m'Oney; 
'Or t'O prevent an agency frQm requiring the filing 'Of a written n'Otice 'Of appear
ance." 

Amendment N'O. 6: On page 2, line 20, after the wQrds, "or by such participant," 
add the fQllowing: "in such matter". 

ApPENDIX B. FEDERAL AND STATE CASESSUPP'ORTING THE PRESUMPTION THAT AN 
ATT'ORNEY Is PRESUMED T'O BE ENTITLED AND AUTH'ORIZED T'O ACT 'ON BEHALF 
'OF ANY CLIENT F'OR WH'OM HE ApPEARS 

One 'Of the earliest and clearest statements 'Of this rule was made by Chief 
Justi'C:e J'Ohn Marshall in the case 'Of Osborn v. Bank Of the United. States, 9 
Wheat. 738, 6 L. Ed. 204 (1824) at page 226 : 

"Certain gentlemen, first licensed by G'Overnment, are admitted hy 'Order 'Of 
c'Ourt, t'O stand at the bar, with a general capacity t'O represent all the suitors in 
the c'Ourt. The appearance of anyone 'Of these gentlemen in a cause, has always 
been received as evidence 'Of his auth'Ority; and n'O additi'Onalevidence, so far as 
we are inf'Ormed, has ever been required. This practice, we believe, has existed 
fr'Om the first establishment 'Of 'Our c'Ourts, and nQ departure fr'Om it has been 
made in th'Ose 'Of any State, 'Or of the UniQn." 

'Similarly, in Hill v. Mendenhall, 21 Wall. 453, 22 L. Ed. 616 (1875), the 
Supreme Court 'Of the United States held that "When an att'Orney at a C'Ourt 'Of 
rec'Ord appears in an actiQn fQr 'One 'Of the parties, his auth'Ority, in the absence 'Of 
any pr'OQf t'O the c'Ontrary, will be presumed." 

The same rule prevailed at comm'On law in England. Thus, in the AnonymoU8 
case reported in 1 Salk. 86, 91 Eng. Rep. 81 (1698) it was stated that: 

"The c'Ourse 'Of this C'Ourt (King's Bench) is, where an att'Orney takes UP'On 
him t'O appear, the court looks no farther, but proceeds as if the attQrney has 
sufficient auth'Ority, and leaves the party t'O his action against him." 

The principle has been repeatedly reaffirmed in numerous decisiQns 'Of both 
the Federal and State CQurts. 

Illustrative decisi'Ons 'Of the Federal circuit c'Ourts are 'as f'Oll'Ows: 
In Bowles v. American Brewery Inc., 146 F. 2d 842, 8147 (4th Oir. 1945), the 

court stated, "An appearance by a practicing attQrney creates a presumption 
that he has authority to act and the law casts the burden of proving the contrary 
upon the 'One asserting it." 

In Paradise v. VO(Jtlandische Maschinen.-Fabrik, 99 F.2d 53,55 (3d Cir. m3S), 
it was held that "It has l'Ong been settled that parties may appear in legal pro
ceedings by'counsel. It is equally well settled that an appearance by a practic
ing attorney creates a presumption that he has authority t'O act and the law 
casts the burden of pr'Oving the cQntrary uPQn the 'One asserting it." 

In Fe~dman Investment 00. v. Oonnecticut General Life Insurance 00., 78 
F. 2d 838, 840 (10th Cir. 1935), the c'Ourt declared: "It is urged, however, that 
the respective attorneys who filed the applicati'On and the stipulatiQn had no 
authQrity to act f'Or the defendant in question. An appearance by a practicing 
att'Orney creates a presumption that he has authority tQ act and the law casts 
the burden 'Of proving the c'Ontrary upon the one asserting it." 

Typical State court decisions confirming the rule are as follows: 
In Peo,[)le v. Sleezer, 8 Ill. App. 2d 12, 130 N.E. 2d 302 (1955), the c'Ourt stated 

that ''The auth'Ority 'Of an attorney to appear f'Or a client whom he holds him
seLf' 'Out as representing is presumed." 

In State of Minnesota v. Karp, 84 N.E. 2d 76 (1948), it was held "There is a 
presumptiQn that a regularly admitted attorney has authority t'O represent the 
client for whom he appears." 

In Kerns v. GarriUtt8, 162 N.E. 2d 313 (Ind. 1959), the c'Ourt held that it was 
presumed that an attQrney wh'O appeared in court was duly auth'Orized t'O repre
sent the parties for whom he appeared. 



125 ADMINISTRATIVE. PROCEDURE ACT 

Similarly, in the case of In re Estate of Richmond, 1 IlL App. 2d 310, 177 N.E. 
2d 583 (1953), the court declared that "There is a presumption that an attor
ney at law as an officer of the court, has authority to act for a client whom he 
professes to represent," 

ApPENDIX C. FEDERAL AND STATE CASES SUPPORTING THE REQUIREMENT THAT 
PLEADINGS, NOTICES, AND 01'HER PAPERS RELATED TO JUDICIAL PROCEEDINGS 
BE SERVED UPON THE ATTORNEY OF RECORD WHO REPRESENTS THE PARTY IN 
INTEREST 

Rule 33(1) of the rules of 'the Supreme Court of the United States provides 
as follows: 

"Whenever any pleading, motion, notice, brief or other document is required 
by these rules to be served, such service may be made personally or by mail on 
each adverse party. If persoool, it shall consist of delivery, at the office of 
counseZ of record, to counselor a clerk therein. If by mail, it shall consist of 
depositing the same in a U.S. post office or mailbox, with a first-class postage 
prepaid. addressed to CQunseZ of record at his post office address." [Emphasis 
supplied.] 

Rule 5(b) of the Federal Rules of Civil Procedure pro,vides as follows: 
"Whenever under these rules service is required or permitted to be made upon 

a party represented by an attorney, the service shall be made upon the attorney 
unless service upon the party himself is ordered by the court." 

Federal Rule 5 (b) is explained in 1 Barron and Holtzoff, Federal Practice 
and Procedure section 203 (rules ed. 1960) as follows: "After the action has 
been commellJCed and the summons and complaint have been served, service of 
other papers may be made on counsel. Service on counsel is not only permissible 
but mandatory unless service on the party himself is ordered by the court or 
unless the party is not represented by counsel." (See Kelley's Adm'r v. Abram, 
20 F. Supp. 229,230 (E.D. Ky. 1937) .) 

The same practice is universally followed in the State courts. Thus, 7 Am. 
Jur. 2d section 119 summarizes the rule as follows: "An attorney of record in 
a pending cause may accept service of papers and notices in the action and may 
give any notiee in the case that the client himself might give." 

A statement of the rule in a State court decision is found in Anderson v. Ander
son, 198 S.C. 412, 18 S.E. 2d 9, 10 (1941). as follows: ">II '" '" after partie8l have 
been brought into court and are represented by an attorney or attorneys at law, 
service upon such attorney or attorneys would be deemed in legal effootservice 
upon the adverse parties. One of the, significant features of our whole judicial 
system is that parties litigant may be, and usually are, represented by attorneys 
learned 'in the law, and these attorneys by virtue of the very name of their 
office stand for and in the place of their clients.''' 

In Unity School of ChristianUy v. F.R.C., 64 F. 2d 550 (D.C. Oir. 1933). a 
Commission action taking away a radio station license was reversed for failure 
to .give due notice. In that case the rival applicant had served exceptions and 
request for oral argument on the client in Kansas City, Mo., but had not served 
his Washington attorney. The Commission also failed to give notice of oral argu
ment on the exceptions. The court condemned the practice of serving the client. 
and not his attorney in the case. 

Mr. KEATINGE. The American Bar Association finds itself in agree
ment with the objectives of S. 1758 and sections 6(b) and 6(c) of 
S. 1336. We believe that the provisions thereof provide practical 
means for implementation of the objectives set forth in S. 1758. 

There are a few amendments which we feel should be made to the 
bill in its present form; these proposed amendments, which are six: in 
number, are discussed in detail in the statement, and in addition, are 
set forth verbatim in appendix: A to the statement. 
Th~ statement conta:ins a .discussion of .the prior bills which have 

been mtroduced on tIns subJect, and partIcularly S. 1466 which was 
passed by the Senate in the last session. 

The position of the American Bar Association is based upon a 
fundamental principle, namely, that an attorney who has been found 
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qunJifird to represent others before the highest court in his jurisctc
tion, nnd who is subject to the restraints and disciplines of the legal 
profession, should by that fact be accepted as qualified to represent 
others before the various Fe,cteral agencies. This]s the essence of OUI' 

position. It has wide support among the rank and file of the mem
bers of the bar throughout the country. "Ve have heretofore discussed 
tl1~' reasoning and the justification snppo.rting this posjtion; such ma
t.erial was submitted to this committee at the last session of Congre:-si'i 
with respect to S. 1466. '-' 

"Ve have discussed in our statement the present admission require
ments of the four Federal agencies which have retained admission 
requirements. These agencies are the Interstate Commerce Commis
sion, the Patent Office in patent matters, the Veterans' Administration, 
and the Treasury Department, and, more particularly, the Internal 
Revenue Service. 

Only two of these agencies maintain requirements at the present 
time which we believe are substantial in nature, and these agencies are 
the only two which, as we understand it, are OPI)osing the elimina
tion of admission requirements at this time, name y, the Patent Office 
in patent mrutters, and the Treasury Department with respect to the 
Internal Revenue Service. 

Now, the 'dbjections of these two agenc.iesare different in nature. 
The Patent Office objects to the elimination of the requirement of 

special admission for aottorneys on the ground that special technical 
competence should be shown by an attorney to gain admission. 

The objectio~l of the Treasury Department, the Internal Revenue 
Se,rvice, is somewhat different. No technical competence, is required 
of an attorney who wishes admission to practice. Rather, the Treas
ury Department wishes, in effect, to conduct its own investigation 
as to the character and fitness of an 'attorney to practice. As Mr. 
Rains pointed out yesterday in his statement, 'and 'as was pointed ont 
by the Treasury during last year's hearings, the Treasury does not 
have confidence in the local bar disciplinary bodies throughout the 
country. Mr. Rains made the specific statement yesterday, if I 
may quote: 

Becanse the enforcement of ethical standards in many States is lax. lJecansp 
eren Yigilant State bars are una,ware of tax fraud or "iolations by bar mem
bers. and because attorneys freqnently belong to the hal' of more than one State. 
a simple requirement of bar membership in one State hy no means insures that 
a bar membel' will be a reliable representative iof taxpayers. 

,Ye ;believe that restrictions on practice before an agency Rre wrong 
in principle; we have stated our reasons in detail in the foregoing 
statement. We do not believe that anything which was said by any of 
the gentlemen yesterday in any way nega.tes or refutes this principle. 

vVe have suggested a few minor amendments 'With respect to the 
conditions of ,admission to practice before an agency. 

One particular amendment 'We have suggested is in section 101(a). 
It would provide that to take advantage of the provisions of this bill, 
an attorney must be currently admitted to practice in the jurisdiction 
or before the ba,r in whi0h he maintains 'a. husiness office or in which 
he resides. We have suggested the addition of this provision, which 
I might say was in S. 1466, in order to meet at least one of 'the ob
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'rrriollS of the Treasury and o~hers to the fact that an attorney ~Yh,o 
J" . 'lllmitted at one tune. sav, III Tennessee, and then moved to Cah~
f\ '~~lin and was not admitted to the California Bar, could otherwise 
11~e the provisions of this legislation to practice before a Federal 
'to'rllCY,
'I::'\feV hnve also suggested s?m~ clarifying ,wording with resI?ect, to 
differentiating between admISSIOn to practIce and an authorizatlOn 
t () nppear oJ? behalf of a clien~ in a paIi:ICular case. . . ' 

The partIcular ?ha?-1ge \VhICh we, wIsh to suggest ,whIch we t~l~nk 
is perhaps most sIgmficant, and wIth Tespect to wIuch our posItIOn 
(liJff-l'S substantially from the position we took with respect thereto 
d1lrin!?' the hearings on S. 1466, is in connection with powers of at
torney, Objections have been made by the Internal Revenue Service, 
the Treasury Department, and many tax practitioners with respect to 
the fact tluit they feel that the existing wording of S. 1758, as was 
t he case with the vlording of S, 1446, would eliminate the right of the 
.I n(('1'na1 Revenue Service to provide for the m;;eof powers~of-at
torney-in income tax and other tax matters. We feel that with re-, 
spect. to this one position, this one point, that the contentions of the 
Internal Revenue Service and the Treasury are sound, and that the· 
use of powe.rs-of~attorney should be allowed to be continued. To 
effect this change and to allow the continuance of powers~of-attorney, 
we have suggested a change in wording which appears at the bottom 
of page 16 of my statement; it also appears on page 30 thereof. We 
have set forth the reasons why we believe that the continued use of 
powers of attorney should be allowed; I will not go into them in detail, 
:tS thev are set forth in the statement, begimling at page 16. 

I think that summarizes briefly the position of the ABA with re~· 
speet to S. 1758 and the provisions of sections 6 (b) and 6'( c) of S. 
1836. I would be happy to answer any questions that you may have. 
at this time. 

Senator BURDICK. Thank you for your fine statement. 
One question that comes to me firSt is, How do you meet the argu

ment that the Patent Office raises that lawyers do not have the mechan
ical or professional competence~ 

Mr. KEATINGE. Senator, I think there is some merit in this argu
ment, but not. as much, perhaps, as the people at the Patent Office 
would have you believe. I thmk" first of all, we have to accept the 
fact that any nonexpert attorney to whom a patent case is referred 
is going to consult expert or outside counsel in connection with the 
actual preparation or the drafting of the patent application itself. 
I think this, as I, understaJ?d the tes~imony which was _given. y~ster
day, and the testlmony whICh was gIven last year by CormrussIOner 
Ladd, is the problem that they are primarily concerned with that is, 
the problem of the improper draftmg or the improper preparation 
of an application for processing through the Patent Office. Now, 
there is no question but that this does require a degree of technical 
competence. But I think the same thing can he said with respect 
to the lawyer who is approached, let us say, with a Customs case, 
and who practices in Kansas City. The chances are that he has never 
seen a Customs case before. He is going to consult and obtain ex
pert outside counsel. 
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Now, the second point I would make is this. Cases go from the 
Patent Office, if they are appealed, to the courts. To practice before 
the Customs Court or the Court of Customs and Patent Appeals, of 
course,an attorney need only be admitted to the highest court in his 
jurisdiction. He is going to appear before these courts without any 
particular qualification other than the qualification of having been 
admitted to practice in the highest court of his jurisdiction. 

Then, I would make another point which I am a little reluctant to 
make, but I think it should be made. That is this-I think Commis
sioner Ladd adverted to it in, his testimony on S. 1466-approximately 
60 percent of the 'patents whIch are granted by the Patent Office which 
are thereafter litIgated are found invalid by the courts. It OCcurs 
to us that perhaps there should be somewhat more emphasis on the 
legal problems or an attorney's legal training with respect to the 
processing of patent cases, and not merely on the techmcal aspects 
or the technical preparation of applications. 

Finally, we do not feel that the situation in the Patent Office is 
sufficiently different than the situation with respect to, say, the Inter
nal Revenue Service, to justify a separate set of tests and standards 
to be applied to this agency alone. 

Senator BURDICK. Would you liken the situation to a persona] 
injury case where a lawyer has to familiarize himself with medical 
facts and medical testimony, that you do the same thing in a patent 
situation ~ 

Mr. KEATINGE. I think that is true. And I think, as the Senator 
probably knows, most attorneys who will practice in that field spend 
a great deal of time familiarizing themselves with medical technique, 
they will take special courses in connection with their preparation for 
trymg those cases. I think you can expect, and I think it is reason
able to expect, that a lawyer participating or practicing in a given 
field is going to conform to the ethical standards of the profession by 
either pre'paring himself properly to represent his client in that field, 
.or by obtaming special help to assist him in connection with a particu
lar case in that field. 

Senator BURDICK. How would you deal with the argument that the 
practitioner before the field of patents practices exclusively in that 
field, as distinguished from afeneral practitioner ~ 

Mr. KEATINGE. Perhaps do not quite understand your point, 
Senator. 

Senator BURDICK. What about the argument that may be advanced 
that a practitioner in a patent field is exclusively a patent lawyer, and 
thereby against greater competition ~ 

Mr. KEATINGE. Senator, I think that same argument can be made 
with respect to almost any field of law. I think that we know many 
lawyers who are tax lawyers exclusively and practice exclusively in 
the tax field. I think the argument could, therefore, be made that 
these lawyers have a greater competence and a greater degree of spe
cialization in the field and therefore· should. have a great~rdegree. of 
preference. Now, the Treasury has not seen fit to do thIS. I thmk 
the basic position we get back to, though, is the position of the asso
ciation that every client is entitled to be represented by the lawyer 
of his choice. And if an individual has confidence in a particuln,r 
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lawyer and wishes to have that lawyer represent him before whatever 
,;aency it may be, whether it is here in Washington or back in my home 
State of California, I think the client is entitled to be represented by 
that lawyer. And I think we have to depend upon the lawyer and his 
responsibility to his profession, and to his client to prepare himself 
properly to represent his client before whatever agency it may be. 

Senator BURDICK. And if he needs any particular technical, profes
sional or any kind of special information, he can secure it ~ 

:Mr. KEATINGE. That is correct, sir. 
Senator BURDICK. Now, what have you to say about the objections 

of the Internal Revenue Service ~ 
Mr. KEATINGE. I think we have met one set of objections of the 

Internal Revenue Service, as I understand it. In other words, they 
have two basic objections. One is, they would like to continue their 
previous admissions procedure, which IS now set up under Treasury 
Circular 230. That is one problem. 

The second problem is that they would like to continue the use of 
powers-of-attorney. We think with respect to powers-of-attorney, 
particularly since the liberalization of their regulations in 1963 and 
1964 with the cooperation of the tax section of the American Bar 
Association, that this procedure should be recommended and should 
be continued. 

What we do object to is the first position of the Internal Revenue 
Service, that is, that their special admissions procedure should be 
continued. 

Now, nothing in this bill will prevent the Treasury from disbarring 
or disciplining or otherwise dealing with an attorney that appears 
before the agency. But what the bill will do is prevent the Treasury 
from continuing its special admissions procedure. 

In effect, what the Treasury is saying-and I think they have been 
fairly frank about it this time in theIr statement-is that they do 
not have confidence in the admissions procedures or the disciplinary' 
procedures of the various State bar agencies. I think the difference 
IS that the American Bar Association does. We feel that if the Treas
ury has an objection to the initial admission of a particular attorney 
that the matter should be referred to the disciplinary authorities of 
his own State, and that the Treasury should not try to set up separate 
admissions standards with respect to dealing with particular attorneys 
which are different from the admission standards in the home State, 
the residence of the attorney. They are the last agency which in 
effect, is taking this position. The Patent Office's position, as I stated, 
is somewhat different; they are interested in technical competence, 
they are not particularly concerned with the area of ethics. 

The Treasury, on the other hand, makes no test of a lawyer for 
technical competence. It is merely trying, in its admissions procedure, 
to set up separate standards for character and fitness. They are 
attempting, we say, to set themselves up as a separate admissions 
commIttee in Washington to pass upon the qualifications of attorneys. 
This, .we. obj ect to. 

Senator BURDICK~. Then it is not a question of special competence, 
it is a question of ethics ~ 
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Mr. KEATINGE. That is exactly the question, sir. If you will look 
at their application form and at Treasury Circular 230, a lawyer is 
presumed by the fact of being a lawyer to be technically competent. 
The area into whicl~ they inquire is whether or not his ethics are up 
to the standard whICh they feel, the Treasury feels, should be met, 
which standards may be different than the standards prescribed by 
an applicant's home State bar. 

Senator BURDICK. They are saying in effect that the. standards set 
by the bar associations in various State statutes are not adequate? 

Mr. KEATINGE. That is precisely what Mr. Rains said yesterday. 
He feels that because the enforcement of professional standards In 
many States is lax, this additional procedure is required. "Tith this, 
we emphatically disagree. 

Senator BURDICK. I think I find myself in agreement with you. 
Mr. KEATINGE. Thank you, sir. 
Senator BURDICK. That is all I have. 
Mr. FENSTERWALD. I have no questions. 
Mr. Benjamin, if we make-I do not know if other questions will 

occur-we would like to be able to possibly ask you questions before 
the conclusion of the hearing if a point arises. ' 

Mr. BENJAMIN. I would be delighted. And may I look over this 
testimony of mine and see if I should have said something that I did 
not, may I be permitted to do that ~ 

Mr. FENSTERWALD. Certainly, if time permits. 
Senator BURDICK. The next witness will be Mr. Eugene Patterson. 

STATEMENT OF EUGENE PATTERSON, EDITOR, ATLANTA 

CONSTITUTION 


Mr. PATTERSON. Mr. Chairman, my name is Eugene. Patterson. 'I 
am the editor of the Atlanta Constitution in Atlanta, Ga. I am ap
pearing today flschairman of the Freedom of Information Committee 
of the American Society of Newspaper Editors, for the purpose of 
supporting and recommending favorable consideration of S. 1160 
and section 3 of S. 1336, to amend the Administrative Procedure Act 
of 1946. 

Surely it is time to make a decision on the issue here involved
time to turn around a negative law that encourages withholding of 
fact, and to make of it an affirmative law that encourages sharing of 
fact with the people. 

Surely it is time to open the doors of Government except for those 
properly closed, instead of going on with a policy that sweepingly 
authorizes closing of doors except for the ones lJried open. 

I do not believe the Congress meant to authorize withholding of 
information from the people when it passed the Administrative Pro~ 
cedure Act of 1946, but, instead, intended to encourage its availability. 
The then chairman of the Judiciary Committee, Senator l\fcCarran, 
said as much when he reported the bill to the Senate. He made the 
following statement with respect to section 3, entitled "Public 
Information" : 

The section has been drawn upon the theory that administrative operations 
and procedures are public property which the general public, rather than a 
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feW specialists or lobbyists, is entitled to know or to have the ready means of 
knowing with definiteness and assurance. 

Yet the years have shown that this title to knowledge, which Con
O'1'ess sought to convey to the people, is not a clear title at all, but a 
deed so flawed that neither the people nor the agencies of Government 
who serve them can converse with any definiteness or assurance. 

Properly or not,agencies are encouraged to withhold information 
on workings of the Government. 

Unarmed with clear law and una/ble to know what to ask, the public 
stn,nds barehanded and quite often blind before its Government. 

I submit that this is not a very good idea in our democratic society, 
which depends for its guidance on a free people well informed. 

I cannot believe the people of the country, the agencies of their 
Government, or the Congress that makes theIr law, are satisfied with 
this curious misplacement of emphasis in a statute well meant. 

Section 3 of the Administrative Procedure Act says, of course, that 
save as otherwise required by statute "matters of official record shall 
in accordance with published rule be made availruble." 

But, say the law's exceptions, they need not be made available if 
they require secrecy "in the public interest * * *" or if they relate 
solely to the "internal management of an 'agency * * *" or if someone 
decides to withhold them "for good cause found." That last one could 
clap a lid on just about anybody's out-tray .. 
It was such open ended exceptions and qualifications as these that 

enabled agencies-in the words of the American Law Section of the 
Library of Congress--"to assert the power to wi,thhold practically all 
the information they did not see fit to disclose." 

So there it is. A law designed to open up matters of public record 
to the people became instead a Government authorization and encour
agement to withhold them. 

Spread 'across the record of these years are the exam1?les of un
jllS~lfied secrecy that res~l~d when, agencies, sitting as Judges and 
JurIes over theIr own deCISIOns, conunenced under the law to search 
their own inclinations for "good cause" to withhold information, and 
of course were able to find it. 

Those examples from the past need no repetition here; those of the 
future ,vill be reported. But in a real sense the larger significance of 
the presently unsatisfactory law lies not in specific incident but in a 
general state of mind. ' 

Vermont Royster, editor of the vVall Street Journal and current 
president of the American Society of Newspaper Editors, summed up 
the thing quite clearly. He said: 

Practically nabody in the Gavernment ever rears hael{ and annaunces to a 
reporter that he can't have certain information Ibecause of the Administrative 
Procedure Act. When reporters don't get it, there is mostly no reason given at 
all. The real case against the Administl'ative Procedure Act'" * ... comes from the 
influence of the law on Government officials. 

In other words, Mr. Royster continued: 
Any Government official talking to a reporter has hanging over his head the risk 

that if he tell's the reporter anything which his superiors later OIbject to, he may 
be subjected not just to a bawling out but to some sort of reprisal under the law. 
In short, the official risks becoming a law violator and this is naturally going to 
make him much more close mouthed than he might otherwise be. 
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Mr. Royster has there described the state .of mind to which I attach 
principal significance. I am not among those who make a· pastime 
of denigrating all public officials; I rather admire most of them despite 
the headknockings that any newspaperman must have with them 
continuously in search of the news, good and bad, and in scrutiny of 
the officials, good and otherwise. So I am not here imputing a gen
eral or deliberate arrogance to them, nor do I lack faith in their 
dedication to the democratic ideal of a freely informed people. On 
the contrary, I wish to invite an examination of the uncertain posi
tion the present law has put these people in. 

Would any member of this committee be encouraged, if he were 
an agency official, to make all possible matters of public record avail
able to the people if his release of the information stood always liable-
under the law-to be subjectively adjudged wrong by a superior who 
might feel it could have been withheld "for good cause found"? Or 
would that catchall summons to secrecy instead encourage him to play 
safe through silence, say as little as p.ossible to the public about what 
his agency was doing, and put the people's right toreeeiveknowledge 
second to his own boundless authority to withhold it ~ 

The latter would be the prudent course for any official, of course. 
That is why the law does not encourage him to mform, but instead 
encourages him to withhold. What the people don't kn.ow won't hurt 
him. So the people are the losers in this discouraging inner struggle 
of the silent Government official. They will g.o on l.osing-without 
really kn.owing how much they are losing because they cannot know 
how much information is being withheld from them-until the Con
gress acts to amend this faulty law. And I emphasize my belief that 
It is nothing less imp.ortant than a pervasive state .of mind, shaping 
our National Government, that we are dealing with here. 

The amendments embodied in the legislation now before the com
mittee would, in my judgement, relieve Government .officials of much 
uncertainty and vulneraoility while at the sam~ time serving the peo
ple's growing need for knowledge at a time of multiplying growth 
m Government and its complexity. 

The legislation before you would give Government .officials a clear 
statement .of information they are to regard as c.onfidential, while 
giving the public an enforcible right of access to informati.on they 
properly should have. 

It contains three essentials .of sound policy: First, it affirmatively 
establishes the public's right to fullest possible knowledge .of the 
workings of theIr Government; sec.ond it specifies with relative clar2 
ity the exceptions that can ~uide and Justify Government officials in 
the legal withholding of senSItive information, reducing the ambiguity 
they now labor under, and third, it pr.ovides for court action to require 
compliance in what I would expect to be those relatively rare instances 
of actionable denial and legal challenge. Under the prospect of 
judicial review, however, the main burden would pass to the shoulders 
upon which it should rest-those of Government agencies-to justify 
their withholding of information, instead .of weighing any longer ~n 
the American public to prove it has a right to informatIOn the agenCIes 
alone may choose to withhold. . 

Surely this benign change of emphasis w.ould slowdown the thump 
.of rubber stamps now classifying nonsensitive inf.ormation in q-ov
ernment. Before the stamp is inked the official would have t.o thmk: 

http:informati.on
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"Can I justify this?" vVhereas under present law he can ink and 
thump, ink and thump, knowing he can justify secrecy for one "good 
cause found" or another. So the law is presently encouraging him to 
suppress i,nformation. The amendme~t would encourage him to 9-0 ' 
the OpposIte, except of course for specIfic and stated cause under I~S 
provisions. And surely, with the Government enlarging, the pubhc 
should expect a widening latitude for inquiry into what it is doing, 
instead of leaving to the Government a widening latitude for with
holding answers to valid and answerable inquiry. 

For many reasons I respectfully urge favorable consideration of 
the amendments before you. But foremost is my belief that this 
le!!islation would eff8ct a fundamental correction and improvement 
inOthe state of mind in Government, encouraging officials to inform a 
needful public as fully as they can, and no longer discouraging them 
from making that affirmative effort because of the looseness and am
biguity in the present law. 

Thank you. 
Senator BURDICK. Thank you for your very, very fine statement. 
Mr. .FENSTERWALD. I wonder if I might ask a question, Mr. 

Patterson? ' "' 
Mr. PA'lTERSON. Ye8, sir. 
Mr. FENSTERWALD. Mr. Patterson, you have characterized the pres

ent law pretty much as a withholding rather than a freedom of in
formation statute. Do you think we would be better off with no 
section at all than the present law ~ 

Mr. PA'ITERSON. I haven't given that full thought. It seems to me 
that it would be a step backward to give up the effort that we are now 
undertaking to spell out the public's right to access and simply clear 
the decks because our first effort-I would much prefer and urge the 
Congress to continue in the direction it started and simply perfect 
the flaws in the present law. 

Mr. FENSTERWALD. Do you Ullilerstand the intense opposition to 
this proposal from practically every Government agency 1 

1.fr. PAT'I'ERSON. I am aware of that opposition. 
Mr. FENSTERWALD. Up to this time the opposition has been success

ful. And I would in my own mind think that since the present law 
encourages withholding rather than encourages granting of public 
information, it might be better .just to get rid of it. 

But to answer my question, you thought it would be better to go 
forward 'than backward. And I certainly can see your argument in 
that. direction. 

I also would like to join the chairman in thanking you for the ex
tremely thoughtful and helpful statement you have presented. You 
have v.ery kindly come here today on behalf of the editors to present 
your VIews to us. 

(The following was received for the record:) 

THE ATLANTA CONSTITUTION, 
A tlanta., Ga., May 28, 1965. 

Mr, BERNARD FENSTERWALD, Jr., 
Oity OOftnsel, Subcommittee on Governrment Operations, SetUJ,te Office Building, 

Wa8hington, D.O. 
DEAR BUD: Thanks for sending me the attached transcript. It has my ap

proval. I would, however, like to 'supplement my statement with the following
addition: 
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"During the course of the Senate hearings on amendments to the Administra
tive Procedure Act, the question was raised if it would be desirable to repeal the 
so-called public information section, insofar as it is presently a withholding, 
rather than a freedom of information, statute. 

It is my understanding that the HOJ.llse subeommittee looking into this same 
'question has determined that, although section 3 is legally applicable to all 
agencies and departments in the Federal Government, in fact many agencies feel 
it is not so applicable. There appears to be considerable confusion as to whether 
this so-called public information section could be extended to apply to all the 
executive branch. 

"In order to eliminate this confusion, ,it is our suggestion that any freedom of 
info'rmation or public records bill be incorporated in the housekeeping statute 
instead (5 U.S.C. 22). Of course, there should be some cro,ss-reference to the 
housE'kE'eping statute in the Administrative Procedure Act." 

Sincerely yours, 
EUGENE PATTERSON. 

~lr. FENSTERWAID. The next witness is Dr. B. R. Stanerson, deputy 
executive secretary of the American Chemical Society. 

STATEMENT OF E. R. STANERSON, DEPUTY EXECUTIVE SECRETARY, 
AMERICAN CHEMICAL SOCIETY 

]\'11'. STANERSON. Mr. Senator, my name is B. R. Stanerson. I am 
deputy executive secretary of the American Chemical Society. I have 
a statement by Dr. Charles C. Price, president of the American 
Chemical Society. Dr. Price was in town yesterday to present his 
views on the pending legislation but couldn't return today. He is head 
of the ChemIst~y Dep'artmen~ of the University of Pennsylvania and 
had to be back In PhIladelphIa. 

1Ve are SOITY, of course, that he couldn't stay over. 
Senator BURDICK. Would you like to have his statement included 

in the record ~ 
J\,:fr. STANERSON. That is what I was going to suggest. You may 

want to put it in the record, and I can smnnu1rizl? it, or read it, if you
prefer. J 

Senator B"G'1IDICK. We will do both. ,Vithout objection, we will 
include the full text in the record, and you may summarize it. 
, (The statement referred to is as follows:) 

STATE~fENT BY THE AMERICAN CHEMICAL SOCIETY 

Tbe American Chemical Society is grateful for the opportunity to present its 
views on these legislative proposals, principally on the first tvw bills wbich 
would permit any person who is a member in good standing of the higbest 
bar of any court of any State, possession, territory, Commonwealth, or the 
Distri('t of Columbia, to represent others before any Federal agency. 

Under the provisions of its national charter granted by the 75th Congreils 
in 1937, the society has a responsibility to foster the public welfare and to aid 
the development of our country's resources. Three of the objects through which 
it strivE'S to carry out its function are as follows: 

To encourage in the broadest and most liberal manner the advancement 
of ehemistry in all its branches; 

To promote research in chemical science and industry; and 
To increase the diffusion of chemical knowledge. 

It is: by reason of its interest in the advancement of science and its sense 
of responsibility for safeguarding the public good that the society wishe!' to 
commf.'nt upon the bills in question. Specifically, we address ourselves to thn 
implications of this legislation for the patent activities of the U.S. Patent 
Office. 
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PRESENT REQUIREMENTS FOR PATENT ATTORNEYS Ott AGENTS 

Current Patent Office regulations provide that, to practice before the Patent 
Office, a person must establish. that "he is of good moral character and of 
good repute and possessed of the legal and 8cientifio ana technical quaUficatiotl:S 
necessary to enable him to render applicants for patents valuable service and is 
otherwise competent to advise and assist them in the preparation and prosecu
tion of their applications before the Patent Office." (Emphasis supplied.) 

The "scientific and technical qualifica:tions" required for effective Patent 
Office practice require a different type of academic training and specialization 
from that characteristic of, or even appropriate to, the majority of lawyers. 
The present Patent Office registration procedure screens this background, thereby 
protecting the public by imposing standards of scientific and technical com
petency that neither the public nor perhaps even an attorney himself may know 
are desirable. On past occasion, the Patent Commissioner has testified as to 
how the public interest and inventors themselves suffer when this screening 
mechanism is suspended, either by legislative action or by administrative policy. 

In 1964, nearly 93,000 new U.S. patent applications, including designs, were 
filed. Further, there is a large backlog of pending applications. This means 
that a substantial number of persons are constantly in contact, through patent 
solicitors, with the Patent Office. Under present practice, patent applicants 
are assured that anyone who is a registered member of the Patent Office bal'" 
has met rigorous scientific and technical tests and standards. 

TIlE PROPOSED LEGISLATION 

All of the bills under discussion would continue to permit present practitioners. 
before the Patent Office bar to repreflent inventorfl in the handling of patent. 
applications and allied matters. S. 1758 and S. 1336, however, would grant 
authorization to another larger group to do so as well; namely, attorneys who. 
are members of the bar of the highest courts of the land. Importantly, such 
individuals would not need to demonstrate competency in technological matters; 
and thus would void the 'Screening process which had been held to be so im
portant to the success of the U.S. patent system. It is this aspect that disturbs 
us. 

TIlE SOCIETY'S INVOLVEMENT 

Nearly two-tb,irds of the American Chemical Society's 100,000 members are 
engaged in scientific research, and many of these have been issued U.S. patents. 
A survey of the 13 members of our board of directors in 1964, for example, re
vealed that they had been granted 149 patents since 1930. Lending furtlier 
force to this observation are statistics released by the Patent Office which 
show that chemical patents have accounted for some 21 or 22 percent of the 
total of all U.S. patents issued since 1961. To transform chemical inventions 
into chen¥cal patents requires technically trained patent solicitors. The same 
is true, we are sure, of inventions in other scientific and engineering fields 
as well. 

Members of the chemical profession have long had an interest in patents as 
scientific literature. The Chemical Abstracts Service of the American Chemical 
Society, for example, identifies, abstracts, and indexes virtually all new chemical 
patents published throughout the world. It is the prime source of such informa
tion for the world's scientists. The extent of these activities testifies to the 
usefulness of patents as records of chemical advance, as teachings of chemical 
technology, and as publications of scientific value. It is important that the 
scientific standard of chemical patents as scientific literature be maintained 
at its present high level. 

THE SOCIETY'S POSITION 

Our concern is from three separate vIewpoints: (1) the interest of inventors, 
seeking representation before the Patent Office in the preparation and prosecu
tion of patent applications; (2) the interest of the scientific public seeking 
technical and scientific information from the patent literature, and (:i) the 
interest of the general public, which ultimately benefits from the discoveries of 
inventors. 

We believe that for optimum service to inventors, the scientific public, and 
eventually the general public it is essential that those persons who are in the 



136 ADMINISTRATIVE PROCEDURE ACT 

d,irect line of assisting inventors in their dealings with the Patent Office should 
be required to meet certain standards of technical training and competence in 
keeping with the technical nature of the subject matter of patents. Such stand
ards are required of the patent examiners employed by the Patent Office and 
are at present required of patent practitioners retained by inventors. We be
lieve that the public interest would not be served by a change in the present 
arrangement, as ~s contemplated in S. 1758 and S. 1336, since conceivably some 
inventions might not be available for commercial development and public use 
because of inadequate representation before the Patent Office. We believe also 
that such a change could work to the eventual detriment of the patent system. 

Further, we do not believe that· the legal profession would benefit; the scru
pulous general attorney would not find his clientele enlarged, but undoubtedly 
would continue to refer patent cases to specialists. 

PROPOSED AMENDMENT TO S. 1758 ET AL. 

In' urging that the Judiciary Comm,ittee reexamine the potential impact of 
S. 1758 and like legislation, we suggest specifically that an amendment be added 
to permit the continued imposition of special qualifications for those who prac
tice in patent matters before the Patent Office. This could be accomplished 
by insertjing the words "other than the Patent Office" following the word 
"agency" in line 7 of S. 1758, for example. This type of wording was included 
in S. 318, a similar bill introduced in the 88th Congress. 

While we can appreciate a reluctance to segregate one Federal agency from 
comprehensive legislation of the type now under study, we feel the potential 
impact on our country's science-related activities could be sufflciently serious 
to urge this exclusion. In addition, we' believe there is a historical precedent for 
such a.ction. 

As an alternate, Senator Ervin's bill, S. 1879, does not propose any broadening 
·of present policies regarding agency practice by attorneys or other qualified 
ind,ividuals. This aspect of his bill thus would merit the society's endorsement. 

Thank you for the opportunity to present these views. 
Dr. CHARLES C. PruCE, Pre8ident. 

Mr. STANERSON. The principal bills we are concerned with are S. 
1758 ~and ,So 1336. We address . ourselves to the implications of this 
legislation for the present activities of the U.S. Patent Office. 

I think, as you know, the current regulations provide that to prac
tice before the 'Patent Office a person must establish that "he is of 
good moral character and good repute and possessed of the legal a.nd 
scientific and technical qualifications necessary to enable him to render 
applicants for patents valuable service, and he is otherwise competent 
to advise and assist in the preparation and prosecution of their appli
cations before the Patent Office." 

S. 1758 and 1336, however, would grant authority to another and 
larger group, namely, the attorneys who are members of the bars of 
the highest courts of the land to do so. Such individuals would not 
ne'ed to demonstrate competence in technical matters. And this would 
void the present process which has been held to be so important to 
the success of the U.S. patent system. It is this aspect that disturbs 
us. 

And we are concerned about this from three points of view: the 
interest of inventors seeking representation before the Patent Office 
in the preparation and prosecution of patent applications; the interest 
·of the scientific public seeking technical and scientific information 
from the patent literature; and the interest of the general public, which 
ultimately benefits from discoveries of inventors. 

Briefly, what it amounts to is that we take a somewhat different. 
$tand than Mr. KeatiIlge, who was up here a little while ago, in th~t 
we think this specialization that is required by the Patent Office !S 
important in representing the inventors. Otherwise the patent applr
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cations will be poorly prepared, the Patent Office will become further 
behind in its work than it is now, and inventors and the general 
public would eventually suffer. This, of course, could be very easily 
overcome ;by simply exempting the Patent Office from the group that 
are included in this legislation. 

In other words, in 1758, for instance, if you just inserted the words 
"other than the Patent Office" in one place, the modifications in the 
amendment would be satjsfactory to Dr. Price and his colleagues in 
the American Chemical Society. 

Mr. FENSTERWALD. Can you speculate on the reason why the patent 
bar has never corne up and testified in favor of an exemption? 

J\fr. STANERSON. Well, I don't know for sure; I don't understand 
why it hasn't been done. I know a number of people at the Patent 
Office, quite a number, as a matter of fact, personally. And I know 
that these people agree with the stand. Why they don't testify
it must be a matter of a political nature that I don't understand. 

Mr. FENSTERWALD. The only reason I ask is 2 years ago I invited 
them to testify, because I felt if there was a serious problem with re
spect to patent law the patent bar would corne and testify. To my 
surprise, they did not, and they did not indicate any position since. 
And it just seems to me that almost every field in the law is becoming 
highly technical. Certainly the InternalRevenue Code is highlv tech
nical, and the Food and Drug is highly technicaL Could you teil us in 
wh~t~pect you think that patent law is any different from any other 
phase of thi~ law? 

Mr. STANERSON. Yes, very definitely. The patents themselves in
volve science and technology almost without exception. And in order 
to represent a client in connection with these it seems obvious that one 
should know something about the science and technology involved. 
It isn't only law, it is law superimposed on science and technology. 
And one must understand both of these. This basically is the problem. 

N ow, it is true that the general attorney who would go to the spe'
cialist and obtain assistance as explained by Mr. Keatinge could prob
ably do quite satisfactorily if he did this and followed through, but it 
seems it would involve an unnecessary intermediary. 

Secondly, I have a feeling that some will not do this, and it will only 
complicate the nature of the applications, they will be poorly prepared. 
In fact, I saw some place not long ago that the Patent Office has the 
privilege of waiving this requirement in certain cases if they want to. 
In )ao doin~ there was something like 30 applications presented. and 
only two of them eventually were processed by these people who were 
not members of the patent bar. This indicates that a relatively small 
proportion of them really are processed properly by people who are not 
adequately prepared. 
. Another way of looking at it is this. Approximately, as I under

stand it, a third of those who apply for the special bar at the Patent 
Office do not pass the first time. These are people that think they know 
enough to handle the situation, and the Patent Office does not think 
they do. Now, if it were thrown open to the genera1 practitioners, they 
would not even have to bone up as much as this third 'who have already 
been refused practice, and they would still be able to go ahead. 

Senator BURDICK. :a.1r~ 8tanerson,as long. as you have,mentioned, 
percentages, I thought you would like to comment on the statement 
made by a previous witness this morning, who stated that 60 percent· 
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of the patents granted were ultimately held invalid by the courts
First, is that correct ~ 

And, second, do you have a comment to make ~ 
~fr. STANERSON. I have never seen that figure before, but I have no

reason to doubt it. It could well be. But certainly you wouldn't ex
pect it to improve. The chances are it would be greater if-

Senator BURDICK. That is the question before us. 
Mr. STANERSON. I think the people who are practicing are by and

large attorneys as well as patents agents. 
Mr. FENSTERWALD. Has it occurred to you that part o£.the difficulty

might be in the archaic nature of the procedures at the Patent Office, 
other than the competency of the people who are trying to work there ~ 

Mr. STANERSON. This 'is a different matter, of course. There are
many in our society who believe that there should be a very sizable
reorganIzation of the system in order to eliminate the long delays in 
processing patents. But ,this is a completely different area than this
pending legislation, as I understand it. 

Mr. FENSTERWALD. I wonder if these are not intimately connected. 
As long as the Patent Office and the practitioners ha,ve what amounts 
to a mon.opoly, are. you not lia,ble to get mu~h pressure f~r change, 
whereas If all qualIfied attorneys were permItted to practIce before 
the Patent Office, wouldn't there be much more likelihood for a change, 
pressure for a change ~ , . 

Mr. STANERSON. I don't see that that would help. It seems to me 
that would complicate the matters. If a greater number of' people 
attempted to p'rocess patents, a:nd some of them n<!t as capable as they 
should be, thIS would comphcate rather than lffiproye matters, I 
believe, simply on the basis that, as I understand it,the main difficulty 
in the Patent Office is a matter of manpower. Certainly if you add 
more input to the Patent Office and have no more personnel to handle 
what they are receiving, it isn't going to improve the situation. 

Mr. FENSTERWAIJ>. You don't think that a breath of fresh air in 
the form of non patent lawyers working in the Patent Office might stir 
up a little bit of pressure for a change in the system ~ 

Mr. STANERBON. Well, I don',t believe that there is that kind of 
monopoly, frankly. Bear in mind that they are largely attorneys 
now who are practicing before the Patent Office. There are rela
tively few nonattorneys. There are a few, of course. 

Mr. FENSTERWAIJ). These attorneys are ,generally those who spe
cialize almost exclusively in l?atent laws, are they not ~ 

Mr. STANERBON. That is TIght. 
~:fr. FENSTERWALD. Those are ali the questions I have. 
Senator BURDICK. Thank you. 
Mr. STANERBON. Thank you very much. 
Senator BURDICK. Prof. Kenneth Culp Davis, professor of law, 

University of Chicago. 

STATEMENT OF KENNETH CULP DAVIS, PROFESSOR OF LAW, 
UNIVERSITY OF CHICAGO 

Mr. DAVIS. Mr. Chairman, I should like to begin with some com
ment~ about the statement by the American Bar Association this 
mornmg. 
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The most astounding position that the bar association takes is at 
page 1~ of the mimeographed statemen~ in which there i.s obje~tion 
to the rIght to be represented by counsel m the degree that IS provIded 
for in section 6 of S. 1336. The second sentence of section 6 of S. 1336': 

Every party shall be accorded the right to appear in person or by or witb 
couooelor duly qualified representative in any agency proceeding or investigation. 

The bar associa;tion recommends that the words "or investigation" 
be stricken. That would mean that an administrative agency can in
terrogate an ~ndiviclual in an investi~atiOl: and deny him the right to 
be accompamed by, represented, and adVIsed by counsel. 

It seems to me that the position of the bar association is backwards. 
It seems to me that the provision of section 6 (a) is a good one, and 
ought to be preserved. 

The bar association gives no reason for striking these words. It is 
interesting to' point out that the whole temper of the times is one of 
increasing, not decreasing, the right to be represented by cOlmseL 

The Supreme Court in such cases as the EscobedO' case and the 111al
lory case protects the right of the person who is investigated by 
criminal law enforcement officers to be represented by counsel. 

It is interesting to me to look at the definitions in this bill and to 
observe that a Federal police officer of any kind is an administrative 
agency within the meaning of. seotion 2. The bar assoeiation wants 
to move in the opposite direction from the direction in which the 
Supreme Court of the United States is moving on this subject. 

Now, another poSition that Mr. Benjamin has taken this morning 
is in favor of excluding from section 4 an exception to a rule. It seems 
to me that logically rulemaking includes the creation of rules, the 
proliferation of rules, adding to the rules, and subtracting from the 
rules. It seems to me that 'there is every reason why the present draft 
ought to be continued. I think he is simply mistaken when he says 
that the procedure that should be followed for making an exception 
to a rule should be what he calls "adjudicatory procedure." I don't 
know what he means by "adjudicatory procedure." I doubt if we have 
any such thing. 

There are two kinds of procedures that are used in courts. aside 
from conferences in the judge'S chambers. One procedure is that of 
trial. The other procedure is that of argument. It seems to me 
that the elements about procedure need to be straightened out in these 
proceedings. as I was inclined to recommend last year. 

We have difficulty as a matter of terminology here. Does Mr. Ben
jamin mean that on the question whether or not an exception should 

be made to a rule that we ought to have a trial procedure~ If he 

does, I would strongly object. Trial procedure is designed for re

solving issues of fact. A trial procedure is no good for anydther pur

. pose. The right procedure for dealing with questions of policy or 

questions of law or questions of how discretion should be exercised 

is the procedure of a;rp:-ument, either written or oral or both. 

If the question is whether a rule should be amended. to provide an 
exception, the proper procedure is argument, unless it happens that 
some specific issue of fact arises, and then it may be appropriate to 
designate that issue for a little trial procedure. 
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I think that the provision in section 4 in its present form is en
tirely satisfactory, and is based upon understanding. I should regret 
very much to see it changed. 

Now, Mr. Benjamin objects to definitions of "order," "opinion," and 
"adjudication." These definitions in the present bill are based upon 
what I said last year. I think these definitions are ,good definitions, 
they are entirely satisfactory. He says that the defimtion of "adjudi
cation"-he misstates it as a definition of "adjudicatory procedure," 
but there isn't anything of that kind in this bill, that terminology is 
not used at all; it is a definition of "adjudication." The definition of 
"adjudication" seems to me to be a great gain, because< too much is 
included in the old definition and a great deal of confusion has devel
oped as a result of that. 

He gives no reason for saying it is not sufficiently inclusive. He 
gives no illustration of something that is excluded. 

I know of nothing that is excluded that should be included. It 
seems to me we ought to continue the definition of "adjudication" as 
in the present bill. 

Now, he also says that the definition of "opinion" ought to come out. 
It is very interesting to me that he doesn't give any reason for that. 
I don't see why he asserts his position without any reason. It seems 
to me that the definition of "opinion" is a good one, although I would 
make one very slight change in it. The definition in section 2( d) 
says
"opinion" means the statement of reasons, findings of fact, and conclusions of 
law, upon all the material issues of fact, law or discretion presented on the 
record, issued in explanation or support of an order. 

The change I would recommend is deletion of thewofds 'i.pr~Sented 
on the record." Ninty-nine percent of all orders, and more than 
ninety-nine percent, are issued without hearings with a determination 
on the record. We ought to provide for the 99 percent plus, not 
merely for th~ 1 percent or fewer. . 

Now, he does say, apart from deleting it, that the definition is in
adequate, and he gives an illustration this time. He says that the 
definition of "opinion'r is not appropriate in section 3(b) (A). If 
you look at section 3 (b) (A) you find this: "Every 'agency shall, in ac
cordance with published rules, make available for public inspection 
and copying all final opinions." 

It seems that "opimon" as defined in section 2 (d) fits perfectly the 
purpose of section 3(b)(A). This is a good illustration of why the 
definition of "opinion" is a good definition of "opinion." What we 
have today is a tremendous number of opinions and adjudications 
which are not open to public inspection. We have a tremendous 
amount of secret law throughout the agencies of the Government. 

I will come back to that in a moment. 
Another position that Mr. Benjamin takes has to do with subpenas. 

He said that he would limit section 6 (a) to what he calls formal adjudi
cations under section 5 (a). :Wily should it be so limited ~ He doesn't 
state any reasons. I am of the opinion that whenever the party is in 
an adjudication of any kind and he needs to compel the production of 
evidence, and the agency has authority to compel the production of 
evidence, the party ought to be allowed to ask the agency to issue a 
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subpena. I see no reason to limit the use of subpenas to cases in which 
the hearings are required by law to be determined on the record after 
opportunity for agency hearing. The subpena power extends to all 
adJudications, in fact it extends beyond adjudications. The parties 
should be allowed to use it as in the present bill. 

Mr. Benjamin advocates changing the provision on standing in 
section 10(a). I think that the provision of section 10 (a) is perhaps 
the greatest gain that is made in this entire bilL The provision is a 
very simple one. Any person adversely affecJted in fact shall have 
standing, it says. This is as it should be. 

Now, he is making the egregious statement that the courts do not 
usethe language "in fact,'~at least he says so far as the American -Bar· 
Association knows. I wish he would look at the opinions of the courts. 
He will find in a very large ~ortion of all judicial opinions dealing 
with standing the language, in fact," which stems, of course, from 
the Senate and House committee reports in 1946 at the time the Admin
jstrative Procedure Act was adopted. 
If he would like an example for the use of the terminology "in fact," 

I would cite the latest Supreme Court decision of any significance on 
the subject of standing, Bantam Books v. Sullivan (370 U.S., 58, 
10(3), in which the Court held that the plaintiffs had standing because, 
in the words of the Court, "they have in fact suffered a palpable 
.,InJury. " " ',' ';".' , . 

That is the language of the Supreme"Court of the United States in 
the latest case on the subject of standing. It is good language; it is a 
good decision. This bill is completely in accord with that decision. I 
recommend that the billbe left ~ ..it is on the subject of standing. 

Senator. BURplCK.prC}fesso~~aivis, I would like to ask you a ques
tion at this point~ 

Mr. DAVIS. Yes. 
Senator BURDICK. Would an issue be raised in the case where an ad

ministrative officer had discretion ~ Let's take, for example, an appli
cation for a radio license, the party that didn't receive the license; 
would he have standing in court, where the administrator had dis
cretion~ 

Mr. DAVIS. Pardon ~ 
Senator BURDICK. Suppose A and B applied for a radio station 

license in one town, and only oAe can be granted; A gets it and B 
doesn't; can B sue under this ~ 

Mr. DAVIS. 1\Ay applicant who applies for a license that is denied 
has always had standing unQer the law, and'that is quite clear. 

Senator BURDICK. In other words, then, a lot of ithese administra
tive agencies, whether they be agencies concerned with granting radio 
licenses, or granting loans, in any of these areas which involve dis
cret.ion on the part of the administrator there would be a basis for suit 
by the unsuccessful party ~ 

Mr. DAVIS. Yes, the unsuccessful party who applies for what is 
technically a license under this aot is entItled to go to court and get 
judicial review. This does not mean that the court will substitute its 
judgment for that of the agency on the question of whether he should 
g-et the license, it means that there will be review in accordance wilth 
the scope of the re\-'iew that. is outlined in section 10(e) of the Adminis
trative Procedure Act, which is preserved in this bill. 
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Senator BURDICK. Of course, with the discretion the losing party 
would have to prove abuse of discretion, but there would still be stand
ing for suit or appeaH 

Mr. DAVIS. Yes. In order to prevail under the abuse of discretion 
provision he would have to prove, in the words of the statute, that the 
action is "arbitra.ry, capricious or an abuse of discretion." 

Senator BURDICK. In many of these administrative agencies there 
are literally hundreds of decisions made based upon discretion. 

Mr. DAVIS. There certainly are. In fact, I think you could substi
tute millions for hundreds. 

Senator BURDICK. I will use your word, "millions." And under 
this language, and under your interpretation of the language, all could 
be subject to review ~ 

Mr. DAVIS. I am talking about what the law is today, what it has 
been since 1946, what it was before 1946, and what it will continue 
to be after this bill is enacted, if it is. . 

Senator BURDICK. Well, there is a slight difference. I notice in 
the present law it says "any person suffering legal wrong because of 
an agency action." . 

Mr. DAVIS. But there is an "or" following that, "or"-read the rest 
of the provision. 

Senator BURDICK. "Or adversely affected." 
Mr. DAVIS. Yes. 
Senator BURDICK. You just add another "or" in the present bill. 
Mr. DAVIS.Y €'S. Except that. the' provision "adversely affected" 

in the present bill is not cluttered by an ambiguity. The words are 
"adversely affected or aggrieved within the meaning of any relevant 
statute." The question is whether· the words "withm the meaning of 
any relevant statute" go back and modify "adversely affected." It is 
because of this ambiguity that I have recommended that we delete 
the term "aggrieved," because the term "aggrieved" has the same mean
ing as "adversely affected." . . 

Let's get rid of ambiguity and clarify it and simply say "adversely 
affected in fact," and stop there. That means that the person who is 
adversely affected in fact will have standing to get review of admin
istrative action which is otherwise judicially reviewable. This will be 
substantially what most ofthe courts are now holding. But some of 
the courts are confused on the subject. I think that the revision in the 
present bill will get rid of the confusion, it will clarify, it will be a 
substantial gain. It will be, I think, an enactment in the statute of 
what we already have in the le~slative history of the Administrative 
Procedure Act. So that there wIll be no change in the fundamental-

Senator BURDICK. What would be your opinion of the following 
language: "Any person suffering legal wrong as a result of any agency 
actIon, and adversely affected," leaving out the "or aggrieved" ~ 

Mr. DAVIS. I wouldn't want to put m the word "and," because that 
would mean that he has to suffer legal wrong, which is the other side 
of legal right. And the law is and has long been that something short 
of a legal right may suffice for standing. Always one who has a legal 
right has standing, or one upon whom a legal wrong is inflicted has 
standing. That is clear. But in addition, one who has no legal right 
but may have only a privilege, or be adversely affected in fact, may be 

http:arbitra.ry
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entitled to go to court under the present law and under the law as it 
"would be if this bill were enacted. 

Senator BURDICK. Professor, I follow you to a degree, but I don't 
see how you could go to a court and get redress if you haven't been 
wronged. 

Mr. DAVIs. 'VeIl, I will give yon an example. I 'will take the 
Sanders case in the Supreme Court. of the United States. This is one 
of the cornerstones of our standing law. In Dubuque, Iowa, there 
,\'as one radio station. An applicant sought a second radio station 
in Dubuque. The Commission granted the application. The first 
station would t.hereby be affected by new competition. It thought 
tlUl,t t.he grant of the application was illegal under the Commumca
tiOllS Act. It sou~ht to challenge. One question was whether the 
existing station had any legal right to be free from compeition. The 
clear holding on that was that it has no legal right. 

Then the quest.ion was, even though it had no legal right, if it is 
adversely affected in fact, does it have standing to challenge what it 
alJeges to be the illegal action of the CommissIOn ~ 

The answer that the Supreme Court of the United States gave to 
that question was, "Yes," without a legal right the station had stand~ 
ing because it was illegally affected in fact .. 

. Now, I suppose if I could take the time that I could give you a hun
dred other such illustrations. The books are full of them. 

Senator BURDICK. "''"ould you supply that last citation for the rec
o!'d? 

Mr. DAVIS. The Sandm's case, yes, I could give it to you almost im
mediately. 

Senator BURDICK. The staff tells me it is in your casebook. 
:Mr. DAVIS. Federal Commtlnioation8 Oommission v. Sanders 

Brothers Radio Station, 309 U.S., 470, 1940. It!'i a cornerstone case 
of the law on standing; in fact, along with this recent Bantam Books 
case I would say it is the most importa~t case on the subject of stand-
in~ in the Supreme Court. ' 

::-Senator BURDICK. You may proceed. 
:Ml'. DAVIS. Now, I should like to come to my section-by-section 

commentary on this bill. 
I am strongly in faVOl' of the purpose behind section 3. I doubt if 

any need in the whole area of admip.istrative law and procedure is 
greater than the need for opening up Government information. 

However, I would distinguish two things. One is the "law" that 
affects people. The other is the "records" in the files of agencies. 

I think we canllot compromise on the first of these. All law that 
affects any private person should be open to public inspection. I am 
talking about law,just law, not records. The Tact is today in the 
U.S. Government that nearly an agencies have, in some degree, systems 
of secret law. That is a serious evil, and it deserves the attention of 
the Cong-ress of the United States, in my opinion . 

.Mr. FENSTERWALD. Mr. Davis, when dJdyoudiscover this fact ~ 
l\1r. DAVIS. Mr. Fensterwald, frankly, I have worked in the field of 

administrative law as a specialist for between 2!) and 30 years. And 
it is only in the last 2 or 3 veal'S that I have become acutely conscious 
of this problem. I am a little ashamed of myself that I didn't under
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stand it at an earlier time. I can remember the report of the Franks 
committee in England which talked about openness. And I coasted 
right over that without understanding how much significance there is 
in the need for openness for making administrative decisions. By 
openness is meant that the nature of the decision ought to be know
able, not merely by those who are affected by the decision, but by 
others who are potential critics. 

During the last year I have been devoting my efforts in administra
tive law to the problem of discretion, which is exercised without hear
ing safeguards and without the practical potentiality of judicial re
view. That we have to have such a phenomenon as discretionary 
power which is unprotected .by hearing safeguards and unprotected 
by judicial review seems to me unfortunately quite clear. I know no 
way that we can get the Government's business done unless we have 
this kind of discretionary power. 

But then we have the problem, what can we do to keep it under 
control ~ "What can we do to protect against human frailtIes ~ How 
do we minimize arbitrary and capricious action if we can't have 
judicial review and we can't have the safeguards of a hearing~ 

Well, I have prepared a list of 18 ways-it is too long a list to ex
plain. And I am not going to present that now. 

Senator BURDICK. Professor Davis, I have enjoyed this very much. 
You have talked about capriciousness and harassment, and so forth. 
And this is a question of academic argument now. Isn't it also possible 
that out of appeals or review there might be capriciousness too? 

:Mr.DAVIs. Yes. 
My point is, Senator Burdick, that the first of the 18 points is the 

need for openness, for a statement of what the problem is, what the 
decision is, what the facts are, and if all this can be open to public 
inspection, then those who are interested may criticize. If it is open, 
if the officer knows that at the time he is taking his action that he can 
be observed by. outsiders, or for, that matter by insIders, by anyone, 
this is a natural check uron anatural,tendency toward arbitrariness 
that occurs perhaps in al human beings in some circumstanc-es, and it 
is what we want to protect against. We need openness. 

Now, in the Justice Department, which is supposed to enforce the 
laws, we have gross, clear" flagrant, and continued violations of sec
tion 3(b) of the Administrative Procedure Act. Section 8(b) does 
have some meaning, and it does do some good, Mr. Fensterwald, in 
answer to the question you were asking a moment ago of another 
witness. Section 3 (b) requires that all orders and opinions be 01?en 
to public inspection, except those for good cause held confidentIal. 
The Department of Justice has never made any judgment on the ques
tion of whether there is good cause to hold confidential all determina
tions in the Immigration Service, for example. 

No orders or opinions are open tolublic inspection except the 58 in 
a recent lear that were public out 0 700,000 decisions. Even when a 
deportatIon proceeding is open to the public with representatives of 
the press present, the transcript of the record of that proceeding is, 
under the Attorney General's rule, confidential. 

Mr. F~NS'n}RWALD. Is there any way thatyou .. <;an contest that 
ruling~ 
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:Mr. DAVIS. Well, I have had dreams about contesting it, but I don't 
know as a matter O'f law whether or not that question -can be hrQught 
to court. Perhaps it may, and perhaps it may not. That in itself is 
a legal snavl. 

lVir. FENSTERWALD. Bit by bit you are just merely confirming my 
view on the present section 3 and its usefulness. 

Mr. DAVIS. That is, it is useless unless the agencies choose to comply 
with it. 

Mr. FENSTERWALD. And they don't. 
Mr. DAVIS. The President of the United States has taken an oath 

to enforce the Constitution and the laws. The AttO'rney General has 
taken an oath to enforce the laws. It seems to me that there is a poten
tiality of appealing to this O'ath. The law O'n the subject is quite clear. 
The legislative history, incidentally, is entirely clear. Both the House 
committee and the Senate cO'mmittee sPO'ke of the need fO'r the indi
vidual who is affected by what the agency is doing to be allowed to 
"consult precedents." The purpose was to allO'w the party to consult 
precedents. This cannot be done in many fields. 

The State Department is viO'lating section 3 (b). It has a visa O'f
fice to which informal appeals are taken frO'm decisions O'f consular 
officers in other lands O'n questions as to whether 0'1' nO't particular 
visas may be granted. Questions of interpretation of law or policy 
memorandums are written in the visa O'ffice. Several thousand cases a 
year come to the visa O'ffice. Many opinions are written, and there is 
a large body of law that has accumulated as 'a result of these opinions. 
All of .them are clO'sed, not one of them is open to public inspection. 

I will repeat the wO'rds I used abO'ut the Justice Department. The 
State Department in my oI?inion-and it is a clear O'pinion-it is 
an opinion free from doubt In my O'wn mind-the State Department 
is flagrantly and clearly violating seotion 3 (b) O'f the Administrative 
Procedure Act, and it continues to do it even after its viO'latiO'n has 
been called to the attention- of the proper officers O'f the visa office. 

The same thing is true in a greater 0'1' less degree in many other agen
cies of the Government. SO' I think that there is strong reasO'n in 
favor O'f the adO'ption of something like sections 3(a) and 3 (b) O'f the 
present bill. 

There are questions such as those that were raised by Mr. Rains yes
terday about whether the indexing requirement goes too far. And I am 
inclined to think that Mr. Rains has a valid point. There is nO't much 
sense in indexing a million customs officers' decisions. There is sense 
in requiring that all decisions that may have a value as precedents 
should be indexed. There has to be some sort of comprO'mise there. 

Now, section 3 (c) in my 'Opinion is something different from 3 (a) 
and 3 (b). I should like to associate myself with all that Mr. Patter
son said this morning 'On the subj ect matter 'Of 3 ( c) . I agree with 
what he said. But I am 'Of the 'Opinion that 3 (c) in its present form 
will not acc~mplish th~ ohjective that Mr. PattersO'n has, and it will 
not accO'mphsh the obJectlve that the draftsmen of 3 (c) have. It 
overshoots, it goes too far. It needs to be drafted with a great deal 
more refinement. It seems to me there is nO' question about what the 

-·answeris to Mr. Fensterwald's earlier question about consti.tutiO'nality 
()f 3 (c). Of course, in many applications if it is applied literally It 
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will he without a doubt unconstitutional. The Department of Justice 
is clearly right on that. 

Let me spell that out a little hit more. This is a complex question. 
I am not saying that 3 ( c) is in general unconstitutional. The prob
lem that will be raised is, is it constitutional in this application or that 
a pplication ~ 

Take, for example, the advice given by General Bradley to President 
Truman 'On the question 'Of wliether General MacArthur should be 
discharged. General Bradley before a Senate committee claimed 
executive privilege. In my judgment he properly claimed executive 
privilege. In my judgment there is a constitutional doctrine, the 
limits of which are quite unclear, to the effect that some information 
in the possessi'On 'Of the executive branch of the Government is within 
the area 'Of executive privilege and beyond the power of Congress to 
reach. I do not know where the lines are drawn. 

I think the lines have been often drawn by the executive department 
itt the wrong place. I think, for example, in a recent big issue when 
!1 report of the Inspector General of the Air F'Orce was withheld from 
the Com ptrDller General and 'a congressiDnal cDmmittee, I think in 
that instance that sh'Ould have been available tD the congressiDnal com
mittees and to the Comptroller General. 

We d'O not have a body 'Of judge-made law on this subject. The 'Only 
interpretati'Ons that we have in the Federal system are interpretations 
by the executive branch itself. 

One of the things that would happen under section 3 (c) is that 
some of these questi'Ons f'Or the first time wDuld CDme tD court. Pre
sumably the CDurts would gradually mark SDme lines as tD what are 
the limits 'Of the doctrine of executive privilege. 

But my 'ObjectiDn tD sectiDn 3 (c) does not have tD dD with executive 
privilege, it has to dD with the manner in which the prDvision is 
drafted. 

Take, fDr' example, some simple little questiDn. Some irresponsible 
perE''Ol1 wants t'O get a CDPY 'Of the speech the President is in the process 
'Of drafting. Under the bill that has to be made prDmptly available. 
Does it make any sense t'O do that ~ Has anybody thought 'Of what 
the cost will be of c'Omplying with sectiDn 3 (c) ~ My estimate will 
be-I don't knDW hDW tD estimate it, but I 'am making a wild guess 
that it will he upward 'Of $10hillion. 

Mr. FENsTERwALD. Mr. Davis, are you familiar with sectiDn 140 of 
title V 'Of the ITnited States Code ~ 

Mr. D AVIS. That is the housekeeping statute ~ 
Mr. FENSTERWALD. That is 'One which wDuld permit any agency to 

charge fees tD CDver the CDst 'Of making any recordsava.ilable. And 
YDur $10 billion, I take it, is based primarily 'On crackp'Ots and 'Others 
whDm you think cDuld 'Cause the Government a great deal of expense. 
I w'Onder 'if, in yiew of the fact that they cDuld be charged fDr this, 
whether this would in fact be true. 

Mr. DAVIE:. Let's take 'f.t prllctical illustration, and let's see whether 
you aC0t)mplish the purU'ooe of section 3 (c). . 

Mr. FENST'ERWALD. I wDuld like tD get t'O that-first, I would lIke 
to stick with this questiDn fDr a minute. 

Mr. DAVIS. I am trying to respond to your questiDn. 
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~rr. FENSTERWALD. Go rig-ht ahead. 
Mr. DAVIS. Supposing Hill American Socie:ty of Newspaper Editors, 

rep'rese~lted. by ~fr. ~atterson,. decided to b~ a plain~iff under t~e new 
leg'IslatIOn III thIS bl)1. And It asked for mformatlOn that mIght be 
useful for any of its members for the purposes of ,vriting newspaper 
articles, 'articles in periodicals, or books, or whatever they might want 
to write. Now, should it be entitled to get at the Government records 
that it wants? Should it be entitled to be a plaintiff and ask for all 
records except those within the eight exceptions 1 

It. wlll take many, many man-hours, up in the billions of man
hours to sort out the information that. it m:w legitimately want. I 
would recommend, not that the charge be made, but that a time limit 
ue placed on this. The bill in its present form applies to all records, 
maybe even preceding 1789, all records in the Government files. I 
,,,'ould say that searching the records to find out what is in the eight 
exceptions 'and what is not within the eight exceptions is 'a task that 
nobody ought to perform whether private parties or whether the Gov
ernment will pay for it. 

I would say that the bill should fix a time such as a period of 6 
months to a year after the effective date of the Rct, and as of that time 
records must be kept segregated, so that those that are under the act 
and open to public inspection will be in one set of files, and those that 
are not open DO public inspection under the act will be in another set 
of files. If the records are compiled that way in the first instance, 
then t~e~e will not be 't,his needless expense. I would recommend such 
a prOVISIOn. 

Mr. FENSTERWALD. Professor Davis, that may be a workable provi
sioll; I don't know. But there 'are numerous statutes which specify 
for each department and each agency that they keep these records 
for a short length of time, which is usually anywhere from 4 to 8 
years, and then the records which are to be permanently kept are sen~ 
to the Archives where they are ,available 'anyway. So you don't have 
this problem of all records back to 1789 in 'a massive sense, 'all you 
have got is the records that are available in the National Archives. 
And they are 'availa:ble today, as I understand it. 

Mr. DAVIS. There is a great deal in the Archives that is not 
available. 

Mr. FENSTERWALD. There maybe some areas, defense areas and 
others, I don~t know. But that would not be changed by this bill in 
a.nyevent. 

But the problem, I don't believe, is as massive 'as you think. And 
I also think that the crackpots would be greatly discouraged if they 
have to pay for making the records 'availa-ble. 

Mr. DAVIS. Wha;t would you recommend fora problem like this one ~ 
The Immigration Service has four and a half million live files. four 
and a half million live files in the Immig-ration Service. 

Now, as a student of that subject I want to study, what is this sub
stantive law that is being administered by the Immilrration Service. 
This is secret law, and I want to get at it. The Immigration Service 
tells me, ""VeIl, we can't sort out four and a half million files, there is 
classified information in there, and there are reports of the FBI, and 
sometimes there are reports of the CIA, and there is other confidential 
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information. And it would be a tremendous job to go through those 
files and sort them out. And that is why we can't let you see them. 
You can't study what our.law is, because these files are housed in such 
a way that some secret information, information that is properly se
cret, is in the files; therefore, we have to close all the files to public 
inspection. " 

In fact, I believe, after talking to the Attorney General and the As
sistant Attorney General in the Office of Legal Counsel, I think this 
is in fact the reason that motivates the Department of Justice in clos
ing all of these files which contain the body of what I call secret law 
on the immigration subject. 

Mr. FENSTERWALD. It is a good way of kooping them closed. 
Mr. DAVIS. Can't we have a provision that as of such-and-such day 

all files must be classified so that those which are not within the ex
ceptions will be housed in one place, and those that are within the 
excevtions will be housed in another place, and the ones that the act 
-reqUIres to 00 open to public. inspection will be clearly open to public 
inspection, so that a member of the public will have access to them 
without any restraint ~ 

Mr., KENNEDY.. Let me ask you just one· question on that point, 
Professor Davis. 

Your proposals have some appeal. But how are you going to know 
if an agency puts into the classified section a lot of material which is not 
appropriately classified ~ 

Mr. DAv~s. You know, we have that problem whenever you get into 
secret information, how do we know that what our intelligence services 
koop secret ought to be kept secret. We don't have an answer to that. 
That is intrinSIC to this subject, ~fr. Kennedy. 

Mr. KENNEDY. Are you going to provide any method of reviewing 
their determination of which pIece of paper goes into the A file and 
which goes into the B file ~ 

Mr. DAVIS. N@. I like the provision of this bill to the effect that 
there might be judicial enforcement. I have not been able to think 
up a better method, although I have one to suggest that I think could 
be useful. I would say that a Senate committee-

Mr. KENNEDY. Before you go to that, let me ask this. It is your 
contemplation that the division of materials into a file that is open to 
the public and a file not open to the public will be subject to that pro
vision of the bill providing for a contest in court, a judicial review of 
that determination? 

Mr. DAVIS. The bill doesn't answer the question. The draftsmen 
haven't been able to answer your question, apparently, Mr. Kennedy. 
I think there is no satisfactory answer to that question. 

Mr. KENNEDY. Do you propose that there be any review of their 
determination ~ 

Mr. DAVIS. Yes; I think there ought to be a judicial review of the 
determination. . 

Mr. KENNEDY. Thank you. 
Senator. BURDICK., Professor Davis,'i£' you interrupted, yOl.}J.', state-,, 

ment now, how long do you think it would take you to finish your 
presentation? 

Mr. DAVIS. If I were uninterrupted, perhaps an hour. I want to 
go over the bill section by section. 
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Senator BURDICK. Then we will adjourn at this time and come 
back at 2 o'clock. 

(Whereupon, at 12 :15 p.m., the subcommittee recessed, to reconvene 
at 2 p.m. of the same day.) 

AFTERNOON SESSION 

Senator BURDICK. Come to order, please. 
Professor Davis ~ 

STATEMENT OF KENNETH GULP DAVIS-Resumed 

Mr. DAVIS. Mr. Chairman, I find that one thought I have about 
section 2 is still unexpressed, so I shall return to section 2 for one 
moment, 

Last year, I suggested that one of the problems of secret law 
has to do with staff manuals which often contain many agency in
terpretations and agency statements of policy, and they are still kept 
confidential from the people who are affected. Apparently, in re
sponse to tha.t, the ;present bill contains a prov~sion that,staft' manuals 
that affect the pubhc must be open to the pubhc unless'sllch materials 
are promptly published and COPIes offered for sale. 

I think that the idea that the staff manual must be open to the 
public if it affects the public is going too far and needs to be cut 
back. I think it is perfectly appropriate for an agency to tell its 
staff confidentially what investigative techniques should be used. I 
believe it is quite essential to effective law enforcement that in some 
instances, in some circumstances, investigative techniques be kept 
confidential. Therefore, I think that the present bill should be 
changed, and I suggest something along the following lines: "staff 
manuals"-this is what should be open to public inspection-"staff 
manuals and instructions to staff to the extent that they embody 
jnterpretations of law." ,., 

If we would make that change, we would accomplish a great deal, 
especially if that would be respected by the agencies. ' 

At the present juncture; what I would do with section 3 would, 
be to go ahead with some slight revisions with section 3 (a) and 3 (b) . 
I think they can accomplish a very great deal. Then I think that 6 
months to a year of staff work is necessary before something adequate 
can 00 prepared on the subject matter of section 3 ( c). I would have 
the staff secure from each agency a statement in detail of what infor
mation is now public and in the agency's view should be made public, 
what informatIon is now confidential and in the agency's view should 
be confidential, and what are the problem eases. If this were fully 
reported and systematically studied, the committee, of course, would 
not agree with many of the judgments that would be provided by the 
agenCIes. But the staff would then have the basis for doing the 'de
tailed draftsmanship that is necessary in order to have a good bill 
on. the s~bjooto~ section 3 (c) '. As it l~, in. ~y.opinion, &-ny ,~ponsi-,
ble PresIdent wIll have to veto the entIre bIll ill order to protect the 
Government against 3 ( c) as modified by 3 ( e) in its present form. I 
think this whole push for administrative law reform may fail unless 
section 3(c) is deleted at this stage, or unless it is worked over suffi
ciently so that it will be a more responsible piece of draftsmanship. 
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NO\V, that lends me to section 4, which I think in general is now in 
pretty good shape. l\fany changes have been made since last year, 
and I think the changes are all to the good. But there is one problem 
about section 4 ,yhich I should like to call to the committee's attention. 
I shall not necessarily take a position about this problem, but it seems 
to me there is a problem that needs to he considered. Perhaps the 
biggest change that is made by this bill from the present section 4 of 
the Administrative Procedure Act is the deletion of the exception in 
the present section 4 to cover interpretative rules and statements of gen
eral policy. The present law is that the agency may issue interpreta
tive rules and general statements of policy without following the pro
cedure of section 4. If the bill is enacted, an agency will be required 
to follow the procedure of section 4 for interpretative rules and general 
statements of policy. 

If the only question were the OIle that is readily disceI11able on the 
face of this bill-namely, whether or notparty participation is desir
able in the issuance of interpretative rules and general statements of 
policy-I would strongly favor party participation. That seems to 
me to bean easy questIOn. But that is not the only question that is 
involved here. There is a much deeper question involved here, and 
that is the question of the extent to which the public will be entitled 
to know the agency's interpretative rules and general statements of 
policy. . 

Nothing inthis bill or any bill that can be drafted can compel an 
agency to make .known to the public its ideas about policy in its area 
if the agency chooses not to tell the public about its ideas of policy in 
its area. The problem is ~'hether or not this bil1. by adding machinery 
which is awkward and ineonvenient from an agency's standpoint. ,,'ill 
reduce the extent. to which an agency makes known its interpretativE' 
rules and its general statelllents of policy. I fear that the enactment 
of the bill in the present form will have the effect of discouraging
agencies from announcing their general policies a.nd from announcing 
the interpretative rules which they use. I think on balance, it may 
be---and I am not sure-that the present act is preferable to what is 
provided in the vroposed section 4. 

I consider this is a very importnnt quest jon. I think there can be 
a great deal of damage done, bilt I kno,,, of no way to measure to see 
whether the one kind of gain win offSet or more than offset the other 
kind of loss. It seems to me this is your real problem. 

Mr. FENSTERWALi). Are you going to make any comments on the 
problem of area ratemakillg with respect to section 4 ? 

Mr. DAVIS. I am pleased with' the ~esult of the amendment or sec
tion 2, which means that what was heretofore rulemaking will become 
adjudication to the ext~nt that parties are named and rights or 'Obliga
tions or privileges are determined. The effect will be to make a very 
large portion of what has been rulemaking into adjudication, and the 
ratemaking will become adjudication where it has been rulemaking. 

N ow, I think that a good bill would contain provisions that would be 
designed to deal with various kinds of mtemnking:, nrice fixil1 rr, or 
wage fixing. This bill does not attempt that. It leaves it alone. 
There is a great deal that can lw done on that subject and that should 
be done on that subject. It would take a long time to gointo that. 
I would .recommmend that the materials of the administrative con
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ference-several lllonographs were iyritten on the subject of rate
making which proyide excellent amlllunition for drafting a good bill 
rhat iyill denl \"Iith ratemakillg'. 

The bill is deHc.ient in failing to do something that might be clone, 
1JUt I see no infirmity in the present bill iyith respect to ratemaking. 
To the extent tlInt this blH aWects that problem, what it does, in my 
opinion, is nIl to the good. It might do a good deal more than it 
(loes do. 

NOYiT, section 4(h) exempts from the requirements of section 4 
illldsory interpretations and rulings of particular applicability. I 
see no more reason to exempt ';advisory" interpretations than authori
~;ltiYE>' interpretations that have the force of hliV. I think this is 
;.;imply an ineptitude or 0.11 inadvertance. There is no reason to put 
t il.e word, "adyisory," before the word, "interpretations." Interpreta
tIons of particular applicability are not nIles, never have been rules, 
and ought not to be made into rules. I would provide that there 
shol~ld be an e~emp'~ion from section 4. which wil,l cover "acti~n of 
nartlCular applIcabIlIty such as orders, mterpretatlOns, and rulmgs." 
~ Now ~ we come to section 5. I think the provision of section 5 (a) (5) 
that ';every agency shall by rule provide for abridged procedures 
which shall be on the record" goes too far. This is one of many ex
amples of a provision which is perfectly satisfactory for the agencies 
that the draftsmen may have had in mind when they drafted this 
provision, but it is not satisfactory for other agencies. I shall give 
just one example, the Social Security Administration's handling of 
old-age, survivors, and disability of insurance cases. The procedures 
that are regular procedures are as abridged as they can reasonably 
be, "Vhat would the Social Security Administration be forced to do 
if it begins with its present regular procedure and it is told every 
agency shall by rule provide for an abridged procedure in these cases ~ 
There is no way to abridge the present procedure. I think the "every 
agency shall" is much too strong. I would change that to every agency 
"may." I think it is necessary to permit the agencies to use their 
judgment about whether or not it is desirable to have an abridged 
procedure. For some agencies, it is, for some agencies, it is not. I 
could give many examples of other agencies for which it is not de
sirable. 

Mr. FENSTERWALD. You realize that even where it is required that 
they set up these abridged procedures, the use of them is within agency 
discretion? 

Mr. DAVIS. I understand that is so, but you still have the direction 
from Congress, "every agency shall," and I think that cannot be com
plied with. That is bad draftsmanship. 

1\11'. FENSTERWALD. There is also the reverse problem that if we do 
n?t require them to do it, and many of them do not need it, then they 
WIll not do so. 

Mr. DAVIS. Then you should study which agencies need it and you 
should specify them in the bilL 

l\fr. FENSTERWALD. Once we start doing that, we shall have a dec
ade's problem on onr hands. 

Mr. DAVIS. You cannot legislate for every agency unless you know 
w hat, the problems will be for each agency. Some of the agencies are 
~ complete misfit for this provision. 
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Mr. FENSTERWALD. Even though they do not have to use it except 
if they please ~ 

Mr. DAVIS. What would you do if you were operating as an ad

ministrator in the Social Security Administration~ How would you 

draft a rule: "Every agency shall-"? What would you do ~ 


Mr. FENSTERWALD. You could draft up a very short set if you were 
required to do it, and it you had no occasion to use it--


Mr. DAVIS. You would draft a rule and say, "Nobody can use this"~ 

Mr. FENSTERWALD. No, sir. 

Mr. DAVIS. How will you comply~ 

Mr. FENSTERWALD. All you have to do is draft it. It does not say 


you have to use it. 

I was wondering if you were aware that we do have a "may" before 


you get to the actual use of it. 

Mr. DAVIS. I did not think the push toward an abridged procedure 


is nearly as important as the push toward getting away from the use 

of trial procedure on issues of economic imponderables. This is the 

abuse where abridged procedure is needed. This provision will not 

reach that, because the multiple parties in such cases may be 400 

parties--if one of them refuses to go along with an abridged proce

dure, the other 399 have to use the long procedure. ,This is why the 

abridged procedure fails in most agencies, because it is deemed to 

require consent. The way to get around that is to provide by legis

latIOn that on questions of economic imponderables, the trial proce

dures shall not be used. No party shall have a right to cross-examine. 

Cross-examination will be permItted in the discretion of the agency 

or the presiding officer. You will get close to some constitutional 

problems by that, but if this is reasonably administered, the good 

judges will go along with it. We need some experimentation in tha,t 

direction. This is the big problem. 


There is no need for legislation which will require abridged proce
dure. Some of the agencies have been using abridged procedure for 
30 or 40 years, notably the Interstate Commerce Commission, and 
using it very successfully. 

The provision of section 5(a) (7) that in an emergency "an agency 
may take action without the notice or other procedures required by 
this subsection" fails to do what it attempts to do. Nothing in this 
bill requires a hearing. The only requirement of a hearing comes 
from other legislation or from the Constitution as interpreted by the 
courts. What you are relieving against here or trying to relieve 
against is the other legislation or the constitutional requirement. But 
the other le-gislation and tHe Constitution are already interpreted by 
the Case law to take care of emergency needs. This provision is use
less and it seems to me to be harmful because it is based on misunder
standing. I would delete it entirely. It does not do any good. I can
not think of a hypothetical case or a real case in which it would serve 
any useful purpose. 

Now, section 5(b) applies to all other cases of adjudication except 
those involving inspections and tests. The "other" must refer back 
to subsection (a) of section 5, involving hearings required by statute 
or by the Constitution to be determined on the record. By "other 
adjudication" are included at least 99 percent of all adjudications in 
all the agencies. 
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Now, the provision of section 5 (b) is that without delay, after the 
conclusion of this proceeding, the officer who has conducted it shall 
make his·· decision.· That is a complete misfit for the 99 percent of 
adjudication.

Now, I do not know what that word "proceeding" means as it is used 
in this bill. I know that section 2(g) purports to define the term 
"proceeding," but it does so only by reference to the definitions of 
adjudication, rulemaking, and licensing. Is a written application for 
something which is immediately granted in writing a proceeding ~ If 
yoU l?o~ at the definition in section 2 (~) '. the answer is ~hat it is licens
ing; It IS a request for an agency permIssIon for somethmg, and, there
fore, it is licensing; therefore, it IS a proceeding. If that is true, then 
the 3 million applications for social security benefits that are granted 
each year without hearing are all proceedings. 

What happens is that the written materials come before an officer 
known as an adjudicator. His work is checked by another officer 
known as a reviewer. Then the claim is paid. There is not anything 
that in the ordinary meaning of the term "proceeding" could be called 
a proceeding or anything that fits the usual meaning of the term. This 
language, "without delay after the conclusion of the proceeding, the 
officer who has conducted it shall make his decision," seems to me to be ' 
a misfit. It wrongly assumes that there is something in the nature of 
a proceeding. 

A proceeding to me means some kind of an oral process, usually 
where there is an issue to resolve. If that is the meaning of "proceed
ing," and that is the usual meaning of "proceeding," then usually there 
is not any proceeding. 

For example, the Communications Commission grants 735,000 
licenses in 1 year. In 1 year, the Communications Commission holds 
226 hearings. One adjudication out of more than three thousand is 
subject to hearing. 

I can give other illustrations of similar statistics. I would estimate 
that perhaps one adjudication in a thousand throughout the Govern
ment is after hearing of any kind, and only a small portion of those 
will be after the hearing with a determination on the record. 

Now, my point is that the language of section 5(b), the only opera
tive language in section 5 (b) which has any effect, is a misfit for 99 
percent of the cases to which it applies. There is no proceeding "con
ducted" 'by an officer in 99 percent of the adjudications. 

Now, I come to section 6(a), which I touched upon this morning in 
connection with the surprIsing American Bar Association position 
about right to counsel. I would move section 6 ( a) in the opposite 
direction from the way the American Bar Association wants to go. 
I think the right to be accompanied, represented, and advised by coun
sel should not be limited to proceedings and investigations. It should 
be accorded for proceedings and investigations, but it should go 
further. It seems to me that a private party shou.ld always be en
titled in any dealing of any kind with a Government agency to be 
accompanied, represented, and advised by counsel. I would not have 
any limiting words on that provision. A private party may have many 
kinds of dealings. If he wants to ask for an advisory opinion and 
do so in person, he should be entitled to be accompanied by counsel 
and advised by counsel. There is no reason for saying otherwise. 
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~iIr. FENsTERwALD. How do you feel about employees of agencies 
,....-ho are under investigation by the agency ~ 

j<1r. DAVIS. I would Stty that one who is under investigation by an 
agency, whether or not he is an employee, should be entitled to be 
accompanied, advised, and respresented by counsel. 

:Mr. FENsTERwALD. Do you know that that would make a radical 
change'? 

Mr. DAVIS. I would say that that is not a very radical change, no; 
because I think, without any legislation, this is very likely to be re
quiredby the courts. The courts are moving in that direction. It 
may be the law under some of the case law already. It is in the 
problem area from a stand,Point of judicial determinations. 

I would not say that it IS radical to follow some judicial decisions 
that have already been rendered. 

}!r. FENsTERWAID. It would run contrary to the rules of many 
maJor agencIes. 

Mr. DAVIS. Yes, it would require a change in a good many of the 
rules of the agencies, and that change would be desirable, in my 
judgment. 

Mr. FENsTERwALD. Thank you. 
Mr. DAVIS. Section 6(e) provides: 
Unless otherwise provided 'by statute, every agency shall by rule ,provide for 

the issuance of subpena's

and so forth. Does that provision mean that every agency has the 
subpena power? If every agency shall provide by rule for the issu
an?e of subpenas, is that a grant of power by Congress to the agency 
to Issue subpenas '? 

:i\fr. FENSTERWALD. Yes, sir. 
~fr. DAVIS. If it is, it ought to say so, because it does not say so. 
Mr. FENsTERwAID. There is the intent. 
Mr. DAVIS. The Civil Service Commission,.for example, in the kind 

of case you just referred to, has no subpena power. This 'has recently 
come out in the judicial determination on whether or not it is unfair 
to m~ke a determination against ~n iIJ-dividual who could prov~ his 
case If he could compel eVIdence ill hIS favor. 'If the purpose IS to 
STant power to all agencies of the Government to issue subpenas, then 
It seems to me clearly desirable to say each agency is hereby authorized 
to issue subpenas. 

Now, you 'have to bear in mind what is an agency as defined here. 
Every representative of the FBI is an agency as the act defines the 
term "agency." For example, do you want the FBI to have the 
subpena power ~ I would rather be a little more discriminating. I 
would rather determine agency by agency, as Congress has always 
done in the past, what agency should and whwt agency should not have 
the subpena power. Perhaps it ought to be limited to those who have 
the power of adjudication. 

The second sentence of section 6 (e) says that the presiding officer 
or the agency may quash a subpena for reasons of relevance or scope. 
It seems to me that this is a deficient provision because other reasons 
may suffice for quashing a subpena. For example, the subpena may 
read). privileged materials. If privilege is properly claimed, t~en 
the subpena should be quashed. There is no more reason for quashing 
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the subpena on account of reasons of relevance or scope than for 
privilege.

Or let us say for self-incrimination. Or for many other reasons, 
such as excess of jurisdiction. I think the provision can be rewritten 
to read as follows: "when objection is made to the subpena, the pre
siding officer or the agency may quash or modify it." That will take 
care of all of the reasons why subpenas should be quashed. 

Now, section 6 (f) provides-
Senator BURDICK. Before you get into 6(f) will you be in favor of 

the present language on subpenas ~ This is in the first sentence in 
6( c) of the present act. 

Mr. DAVIS. I do not have that before me. 
Yes, the first sentence of 6(c) : 
Agency subpenas authorized by law shall be issued to any party upon request 

and, as may be required by rules of procedure, upon a statement or showing 
of general relevance and reasona.ble scope of the evidence sought. 

I see no objection to that. 
Senator BURDICK. The reason I asked the question is you said it 

should be spelled out agency by agency. Does not that spell it out 
there~ 

Mr. DAVIS. No; that does not confer subpena power upon any 
agency, as I read it. 

Senator BURDICK. It says "agency subpenas authorized by law." 
JYlr. DAVIS. Yes; those that have been authorized by law otherwise, 

that means. The present bill, as Mr. Fensterwald interprets it, con
fers power to issue subpenas on all agencies without knowing what 
th~y are. I think this is undesirable. 

Senator BURDICK. Then you approve the present provision of the 
law as far as that is concerned ~ 

Mr. DAVIS. I would like to see Congress authorize some agencies 
that now lack subpena power to issue subpenas. It seems to me that 
has to be done agency by agency. This ha1? been the system of Con
gress for a century and a half, and I think it is a successful system. 

Section 6 (f) has in it a problem from my standpoint. I cannot 
understand what it means. It says-
prompt notice shall ~ given of the denial in whole or in part of any written 
application, petition, or other request of any interested person 'nade in connec
tion with any agency proceeding. 

What I cannot understand is the meaning of those last words, "made 
in connection with any agency proceeding." 

Why should those words be there ~ Do they do any good ~ Because 
I do not know the meaning of the term, "proceeding," I am unable to 
answer that question. But what I am qUIte clear about is that when
ever an agency, whether or not in a proceeding, denies any apJ?li
cation, it should be required to give prompt notice of the demal. 
Therefore, I recommend the deletion of the words, "made in connec
tion with any agency proceeding." 

Similarly, the requirement in the second sentence of section 6(f) 
of a simple statement of reasons, it seems to me, should apply whether 
or not the appliclObtion is in connection with a proceeding. Let us 
simply strike the words, "in connection with a proceeding." . 
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Sertion 7(c) deals with the prohJ~m of evidence, and I think it 1S 
fullv satisfactory in this bill. The important cleve]opment is an
1l00UlCE'd in this bill that this committee now reject the extreme posi
tion of the American Bar Association. I think thnt position phould 
be rejected, and I am pleased with the bilI in its present form, which is 
essentially what the Administrative Procedure Act now is. 

Novf, Wfl come to section 8, which in my jndgment contains the most 
objectionnble provisions in the. entire hill. My position can be stated 
in very simple terms: I am of the opinion that the Presichmtial ap
pointees who are the heads of the agencies should not, through legisla
tion about administrative procedure, have any pmver withdrawn from 
t.hem and ginm to their subordinates and put beyond their power. 
And that. is what section 8 does. Always from the beginning of Fed
eral administrative agencies, the heads of the agencies have had the 
pmyer that. is vested in the agency. This is the first threat that I 
h(1Ye known about to take power away from superior officers and give 
it to the subordinates in such a 'Way that the superiors will lose con
troL It, seems to me that on the most elementary principles of public 
administration, it is undesirable that subordinates should han' power 
which the superiors cannot control. 

Now, let us take some simple case. Suppose the Federal Trade Com
mission asserts that somebody is guilty of an unfair or deceptive act 
or practice within the meaning of section 5 of the Federal Trade Com
mission Act. A hearing is held before an examiner. The examiner de
cides that the respondent is guilty on the facts. Supposing the case 
involves no question of policy and no question of law. The only ques
tion involved is did the respondent commit the act with which he is 
charged. 

Now, supposing the examiner finds that he did. Let us say that he 
is a little businessman and he asks his lawyer, "Well, now, after this 
decision against us, how much will it cost to appeal to the Commis
sion~" The lawyer tells him and he says, "Well, I guess I shall give 
up at this point. I do not want any more lawyers' fees about this 
case." 

Supposing the five Commissioners are strongly convinced not only 
that the examiner is wrong on that evidence in making the finding 
that he made, but that no substantial evidence supports the finding. 
Under this bill, if it were enacted, the Commission would be power
le8's to do anything about that case. 

"Thy should not the Commission have the power to reverse the ex
aminer on its own motion ~ A reviewing court under this bill will have 
power to set aside the order because it lacks substantial evidence. But 
the Commission will not have as much power within its own area as 
the reviewing court has. It seems to me that this is monstrous. This 
could not be intended. 

Mr. FENsTERwALD. Professor Davis, do you know of many exam
ples where a hearing examiner has held in favor of a. Commission and 
a Commission on its own hook, under the present law, has overturned 
that~ 

Mr. DAVIS. Yes; there are many examples in all directions. 
1\.1r. FENsTERwALD. Would you give us some examples of that, where 

no appeal is taken by either party and the Commission, although the 
hearing examiner found in its direction, of its own volition said, "We 
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think the hearing examiner is wrong; we'll throw it out." I do not 
know of any such cases. I imagine of all the hundreds and thousands 
and millions of cases that exist, there may be one or two around. I 
do not say that there is not. But it must be a most unusual situation. 

Mr. DAVIS. Let us say it is unusual. In the unusual case, the Com
mission should be permitted to make its decisions in its own areas and 
should not be limited by the decision of a subordinate. 

Mr. FENSTERWALD. Let us leave aside the philosophical aspects for 
the moment. There are a number of grounds here in which the agency 
does have the power to take a case. 

Mr. DAVIS. On a question of policy, in the case I have put, but the 
tYreat run of cases are cases where only the fact" are at issue. 
I:l Mr. FENSTERWAI.D. Let us get down to the factual case. The only 
purpose of the legislation as. d,rafted here is to relieve the Commis
sioners of the drudgery of deCIdmg cases. 

Mr. DAVIS. This does not relieve Commissioners. It compels Com
mlssioners. It compels Commissioners to leave this case alone. That 
is what I am objecting to. l(you want to relieve Commissioners, the 
way to do that IS to give the Commissioners a power that some Com
missioners now do not have, namely, the power to establish an appeal 
board and to determine the powers of the appeal board, to designate 
what classes of cases shall go to the appeal board, what classes of cases 
shall not go to the appeal board. What is needed in my judgment is 
legislatio;n li~e what Co:r:g.r;ess has already enacted with respect to the 
CommulllcatlOns C ommlSSIon. 

Congress has a beautiful little statute that authorizes the Com
mission to set up what is called the review board. Now, the best 
example in the Government of an operating review board that is suc
cessful so far as I can tell in all respects is what is being done in the 
Communications Commission. This bill will compel the Communi
cations Commission,. ap~are:r:tly, to ~o someth~ng 4ifi'erent, although I 
do not know how thIS bIll WIll fit WIth the legIslatIOn that has already 
authorized the Communications Commission to do what it has done. 

I would say that what is needed is authorization to each agency to 
create an appeal board, to determine what business should go to the 
appeal board and what business should not, and this is very likely to be 
a fluctuating thing. . 

The Commission ought to be permitted to cha~e its mind from time 
to time about what business will be handled in tlllS way. This section 
8 puts each agency into a straitjacket. It can hardly move around. 
It has no power to determine whether the facts have been found in 
the wrong way. It loses powers over factfinding. 

There are several proVIsions which withdraw power over fact find
ing, and I think that is very llD:fortunate. 

Mr. FENSTERWALD. I do not want to appear to argue with you, but 
this statute as it is drafted clearly provides that this provision of ap
peal or review is to be used only when agency: or appellate procedures 
have not been otherwise established or prOVIded by Congress. So if, 
as in the case of the Federal Communications Commission, they have 
such a system, fine; leave it alone. But there are many, many a~ellcies 
that have no such provision or no such appeal board. '=' 

Mr. DAVIS. "Where is that language ~ 
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~fr. FENsTERwALD. That is in 8 (c) (2) in the comparative printillO' 
at the bottom of page 36. I am not sure that this will change yoU~
views on the law, but that provision is in the statute, so it will not undQ 
any procedures that are in effect today or that may be put in effect by 
Congress. If the Congress were to go around and put a separate 
procedure act up for each one of the IOO-odd agencies, I think we all 
agree that that would be better, but they are not going to do that. 

1\:1r. DAVIS. I believe the provision of 8(c) (2), does not do what you 
have just said it does, because Congress has not created an FCC appeal 
board. 

Mr. FENSTERWALD (readin~) : "* * * alfency appellate procedures 
have been otherwise provided oy Congress .. 

Mr. DAYIS. They are not provided by Congress in this case. The 
Commission is authorized by Congress to provide them, and that is 
different. 

Mr. FENSTERWALD. If that will alleviate your difficulty, we could 
add that language. 

Mr. DAVIS. It is not Congres8 that has -created the Communications 
Commission Review Board, it is the Commission that has done so. 

Mr. FENSTERWALD. Well, if we change the word, "provided," to 
"authorized," would that meet your objection ~ 

Mr. DAVIS. No; that will not meet my more fundamental objection. 
My more fundamental objection is that m my opinion, the right way to 
deal with this problem is the way that Congress used in the case of 
the Communications Commission and in tlie case of the Interstate 
Commerce Commission. That is a little bit different, but it is the same 
general idea. 

vVhat needs to be done is to atuhorize -an agency to create an appeal 
board and then to find its own method of using the appeal board. One 
method will be appropriate in one agency, and another method will be 
appropriate in another agency; one method will be a.ppropriate in one 
agency and another method at another time in that same agency. This 
is the kind of thing that decidely calls for flexibility and calls for 
agency discretion. 

Mr. H:ELEIN. Your views on this appellate procedure as well as on 
subpenas and one other matter you testified on today seem to indicate 
that your position is somewhat like the agencies', that Congress should 
pass mdiVldual Erocedural statutes for each agency and therefore, that 
the AdministratIve Procedure Act itself is, I guess, obsolete and per
haps we should not have one at all, and perhaps we should repeal it 
and have Congress work on each agency. Is tliat your point ~ 

:Mr. DAYIS. I think that the answer to your question is we do not have 
to choose between all and none. To some extent, we need general legis
lation which will be applicable to all agencies. On some subjects, we 
can do that and we do it and we do it successfully. On some other sub
je-ets, trying to control all of the diverse agencies by single and simp~e 
provisions does not work. This is one circumstance in which that IS 

true. 
I think that what we have done in the Administrative PrOcedure Ad 

is quite different from what this bill attempts. In the Administrativj 
Procedure Act, in general, we have only a bare minimum of procedura 
protection required. This bill attempts to step that up a great deal 
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\5 it is stepped up, tl~e reason to recognize the needs for diYersity be
:'onH~s stronger. But in this provision, in my opinion, what is needed 
i;-; authorization to the agencies, not a provision which will put eyery 
., m>,UCY into the same position. 
"t':OFOI~ example, take the Social Security Administration again. Can 
VOll have three layers under section 8 as drafted? That is, can you have 
;)Jle adjudicating officer, then a review, then a review of that '( Appar
ently, you ?annot, as I read it, although it is very difficult to read it 
on that subJect . 

. The Social Security Administration does have that, and it is not by 
reason of a provision of Congress, it is by reason of the planning that 
has been done by the Social Security Administration about ho\y to han
cUe its business. 

Mr. HELEIN. Professor Davis, if Congress simply authorizes all of 
these actions and the agencies do not see fit to use this authorization, 
how does Congress compel agencies to effectuate the remedial pro
cedures that we would like to see them effectuate? 

Mr. DAVIS. I do not see any problem there. I think that every 
a,o-ency that needs an appeal board, that is authorized to use an appeal 
b~ard, will do so. There will be no loss of time in this. 

Do you know any example to the contrary? I do not. 
Mr. HELEIN. We think we do. 
Mr. DAVIS. "What isit? 
Mr. FENSTERWALD. I might as well mention my favorite agency. 

vVe suggest that next time, next summer instead of going to the Immi
gration Department, you go down to the Federal Power Commission 
to make a study to see the slow way in which their wheels grind. 

Mr. DAVIS. I did not find any lack of delegation power within the 
Immigration Service. On the contrary, I find abundant delegation. 
The reality is that most decisions by the Immigration Service are made 
by GS-9 clerks and most decisions are made after thinking about 20 
seconds about the problem that vitally affect~ the human being.' There 
is no lack of delegation, I can assure you. . Very, very few cases get 
as high as the District Director of the Service, perhaps 1 in 500. 

Mr. FENSTERWALD. If you will study the Federal Power Co~mission, 
you will find that they have as many as 10,000 adjudications a year by 
the Commission itself, with virtually no delegation . 

.Mr. DAVIS. These are things that go out in the Commission's name. 
The . ,reality is that there is delegation, but it is all done in the. Commis
SlOn sname. 

Mr. FENSTERWALD. That is true, but there is no appeal board or 
anything of that type. It is all done behind closed doors by the staff, 
and the litigants have no chance in actually arguing an appeal. So if 
it is the type of system we have in mind, this would be one which would 
be applicable to agencies which do not want to delegate. 

Mr. DAVIS. I think it would be unfortunate to create an appeal 
board in the Commission for all the types of business that the Com
mission handles. I think the Commission must keep a discretionary 
power to bring cases from the examiner directly to the Commission 
whenever the Commission thinks that the nature of the subject matter 
requires that procedure. 

Mr. FENSTERWALD. In any case of law or policy, they would have 
precisely that power. 
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Mr. DAVIS. But not on important fact issues. 
Mr. FEXSTERWALD. No, sir; it is the general feeling, I believe, of the 

drafters of this bill that if you have competent hearing eX'aminers and 
competent appeals boards, there is no reason that they cannot decide 
factual qnestions. 

Mr. DAVIS. This is a gross assumption. It seems to me that there 
is an attitude that goes into this bill that I ought to talk about here. 
There is an attitude of distrust for some agencies. . 

I share that attitude. I have great confidence in some agencies of 
the Government. I have strong distrust for some other agencies, and 
the great bulk of them are somewhere in between those two extremes. 

But as I look at all of the examiners of all of the agencies, I would 
make the same remark exactly. I have great confidence in some ex
aminers and I have distrust for some examiners, and the bulk of them 
are somewhere in between. I know some examiners that are, by any 
standard, incompetent. The agency knows they are incompetent and 
they have been demoted behind the scenes without a Civil Service 
Commission proceeding in order that they can save face, save their 
posit~on until they reach the age of retirement. We have all kinds of 
exammers. 

Do not make the assumption that all examiners are of the quality of 
the people representing the hearing examiners association that come 
over before this committee. These are men of outstanding ability. If 
they were all of that character, then section 8 would have some good 
reasoning behind it. I wish they were all of that character. But that 
is not the facts of life. 

Mr. FENSTERWALD. That is why we provide for an appeal board 
which may be made up of agency members. 

Mr. DAVIS. I object to the idea that an appeal board has to be made 
up either of examiners or members of the agency. What did the 
Communications Commission do when it had the freedom to create 
an appeal board in accordance with what it thought desirable? Did 
it use examiners and agency members ~ No. And the reason, in my 
opinion, that the FCC Review Board is so successful is that the Com
mission did such a good job of choosing- the personnel for that board. 
The members of the bar are satisfied WIth that board; they prefer the 
Board to t.he Commission, for many types of cases. The Commission is 
satisfied with the Board. I have yet to hear any serious adverse 
criticism of the FCC Review Board. 

This is the outstanding example in the Government so far of a good 
system to relieve agency heads, and this bill rejects it for no good 
reason, so far as I can see. I think we ought to build on that experi. 
ence instead of rejecting t.hat experience. 

Mr. FENSTERWALD. If we are to adopt the system, do you think it 
would be helpful to the hearing examiners and members of the agency 
if we also add some provision for senior nonhearing examiners to sit 
on these appeal boards as in the Fac~ 

Mr. DAVIS. I would trust the agency to choose the personnel of the 
appeal board. I would not have Congress determine who shall be 
eligible for the appeal board. 

Mr. FENSTERWALD. ~ think t~at is a very valuable sugg~stion. . 
Mr. DAVIS. The varIOUS detaIls of section 8 are frequently unsatIS

factory, apa,rt from my overall dissatisfaction with section 8. 
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.Mr. KENNEDY. Professor Davis, on that point, would you think it 
appropriate if the agency, in selecting personnel for the appeal board, 
selected members of its Bureau of Rates, shall we say ~ 

Mr. DAVIS. That is what the Communications Commission did, in 
effect, except it was not the Bureau of Rates. It was the heads of the 
divisions within the Commission, et cetera. 

Mr. KENNEDY. In other words, these are people who are not section 
11 hearing examiners, nor are they personnel of the agency who are at 
the top of the agency? They are just a·nyone in between that the 
agency might designate? 

Mr. DAVIS. Yes; this is what is done by the Interstate Commerce 
Commission, which has a great plurality, maybe 27 employee boards. 
The Commission has the full power to determine the membership of 
those boards. So far as I know, it exercises that power quite wisely 
and to the satisfaction of the people affected. 

Let us give some other agencies that kind of power. I think we . 
trust them with much more than that. Let us give them a chance to 
keep their own houses in order through this kind of delegation. That 
is what is needed. 

Mr. KENNEDY. Would not this just be a way to circumvent the tra
dition of the impartial hearing examiner ~ If his decision is reviewed 
by an appeal board which was arguably not impartial, or perhaps 
very partIal? 

Mr. DAVIS. I am in favor of that tradition, but I think sometimes 
we are in danger of trying to do too much with that tradition. Let us 
not push it too far. I think that might be pushing it too far. 

Mr. KENNEDY. Would it be better to have this impartiality on the 
appellant level rather than on the trial level ? Here you are arguing 
that the trial level could be composed of impartial people but the 
appellate level not be so restricted. Should we not reverse that? 

Mr. DAVIS. I will not agree with the proposition, for example, that 
the Communications Commission's examiners are impartial and that 
the members ofthe Review Board are not impartiaL That simply does 
not seem to me to be the fact. It seems to me that the members of 
the Review Board are every bit as impartial as any of the examiners. 
and I think the members of the Communications bar would be perhaps 
even unanimously in agreement with that statement. 

Mr. KENNEDY. Let me suggest a' hypothetical to you. Suppose you 
had some agency members who were dedicated to the principle of low 
rates. Suppose that was the majority view of an agency, and I am not 
spe~ing of any J?articular agency. But suppose they selected a staff 
"'hIeh shared theIr one concept, and then, although the agency had a 
section 11 hearing examiner to preside over hearings, the appellate 
board which would make the final decision as far as the agency was con
cerned would be composed in the agency's discretion solely of people 
who farv.ored low rates, or it could be high rates. Would you think that 
could be a desirable result for a rather significant administrative pro
ceeding as far as the people of the company are concerned? 

~fr. DAVIS. I will answer your question in 11 way that is not 100 
percent responsive. I a.m of the opinion that whatever views of policy 
a majority of the agency heads hold should govern every case. That 
always has been our system, that is the system in every court of plural 
judges, and I hope that will continue to be our system both in adminis
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trative afO'encies and in courts. I think any departure from that prin
ciple wil not work and will cause great harm. 

Mr. KENNEDY. Then would you also take the position that we should 
not bar these hearing examiners from discussing the cases before them 
,vith any of the agency personnel as long as what we a,re trying to do 
is draw out the agency policy and get it cranked into the decision in 
each case? 

Mr. DAVIS. Are we talking about section 8, or are you shifting the 
subject now ~ ~ 

Mr. KENNEDY. I am talking back on the separation of functions. 
Mr. DAVIS. Then we leave section 8 and go back to separation of 

functions. 
Mr. KENNEDY. I want to draw the two concepts so that I will under

stand how far you are taking this agency policy argument. 
Mr. DAVIS. Let me simply state on separatIOn of functions, I would 

make only one change in the present Administrative Procedure Act. 
I would add to the words, "investigating or prosecuting," the word, 
"advocating." Apart from that change, I would leave the present act 
as it is. 

Mr. KENNEDY. Is advocating a kind of policy position ~ 
Mr. DAVIS. Advocating is trying to win for one side. 
Mr. KENNEDY. And if you are advocating for the agency side, pre

sumably you are advocating for the policy of the majority of the 
agency? 

Mr. DAVIS. No, I am sorry, I cannot agree with that. An advocate 
may be ad!vocating one view of the evidence in the case. 

Mr. KENNEDY. But he is the agency staff advocate. Should he 
take the agency's position ~ 

Mr. DAVIS. An advocate may be advocating one view of the ap
plicable law in the case. Everything is not policy. 

Mr. KENNEDY. All right. Now, this advocate is representing the 
agency's position, we shall assume, in this given proceeding. Agency 
staff advocate in the proceeding. He should advocate, then, the 
policy of the majority of the agency, should he not ~ 

Mr. DAVIS. Depending upon what his assignment is. I know 
agency counsel who are Instructed that they are to do in a case what 
they think the public interest requires and it is their judgment that 
shoul~ control their position. We have various practices in many 
agenCIes. 

Mr. KENNEDY. Yes, but I understood your statement to be that the 
policy of the majority of the agency should permeate their actions. 

Mr. DAVIS. I am talking about the decision of cases. In the de
cision of cases, the majority of the agency should have the power to 
determine the policy. That is a very simple proposition. Do you 
mean to imply that you are disagreeing with that proposition ~ 

Mr. KENNEDY. I am questioning irt. I want to know just how far 
you carry this position that you are setting up. You say that the 
agency should always have the opportunity to make its policy deter
mination felt, in the detremination. of cases, is that correct ~ 

Mr. DAVIS. In the decision of cases. 
Mr. KENNEDY. AU right, in the decision of cases. Why would it 

not, following that line of reasoning, be appropriate to have the hear
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ing examiner consult with those proponents of the agency policy on 
or off the record ~ 

.Mr. DAVIS. Because I do not want to contaminate the judicial func
tion. I want to protect the judicial function from influence by the 
investigators, the prosecutors, and the advocates. 

Mr. KENNEDY. Where is the protection if you let the appellate level 
not be so protected ~ 

Mr. DAVIS. I would like to have a protection not only of the people 
at the appellate level, but at the trial level and the ones in between. 
Anyone who parHcipates in a decision in an adjudication should be, 
in my opinion, insulated from contamination by the investigators, 
the prosecutors, and the advocates. This applies not only to the 
examiners and not only to the agencies, and not only to the members 
of the appeals board if there is one, but it also applies to all members 
of the staff who, in any capacity, are participating in the making of 
the decision. This is the law under the present Administrative Pro
cedure Act except for that word "advocating." 

Mr. KENNEDY. How can you take the head of a bureau, then, and 
put him on an appellate board and still keep him insulated from 
poEcy~ 

Mr. DAVIS. From policy~ 
Mr. KENNEDY. Yes. 
1\'11'. DAVIS. I did not say he has to be insulated from policy. I say 

he has to be insulated from investigating, prosecuting, 01' advocating. 
This is the traditional principle whICh was adopted in the present Ad
ministrative Procedure Act, and, so far as I know, nobody wants to 
change that. 

Mr. KENNEDY. I do not think we. want to change it. But that is 
where we, I suppose, have our difficulty-at least, I have my diffi
culty-with what you propose. 

Mr. DAVIS. What is that I propose~ 
Mr. KE--"iNEDY. That the members of the appellate board can be 

anyone in the agency. ., 
Mr. DAVIS. I do not want to keep them in some other capacity. If 

the agency decides that its general counsel, who has been trying to win 
cases on one side, should become a member of the review board, I as
sume he will not continue in his capacity as an advocate. I want a 
complete insulation of deciding officers from prosecuting, investi
~ating, and advocating for all people who participate in deciding. 
That is what we now do. I want to continue that. 

Mr. KENNEDY. I think that statement then clarifies your position in 
my mind. You mean that these members of the appeal board must, 
whether they are section 11 hearing examiners or not, must be sub
ject to the same sort of insulation that the section 11 hearing exami
ner is subject to ~ 

Mr. DAVIS. This bill so provides, if you please. 
Mr. KENNEDY. I thought you were criticizjng that position. 
Mr. DAVIS. I am in favor of the provision of section 7 on separation 

of functions-no, it is section 5(a)(6)(A). That is a good provi
sion Vihich, in my opinion, should not be changed. It well drafted. 
It has the right substance in it. I ~ee no reason for any change in 
5(a) (6) (A). I do have some questIOn about 5(a) (6) (B), Would 
you like to talk about that ~ 
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Mr. KENNEDY. I did not, want to get, you too far away from your 
appeal board, because I wanted to get clear hl my mind whether or not 
you approved of this concept of having agency staff review the deci
sion of an impartial hearing examiner. And I think yon h:1\'''' fl11

s,Yered that to my satisfaction. 
Mr. DAVIS. I should like to speak to that question. 
All deciding officers, at whn,tever level, all officers "who participate 

in a decision in an adjudication should, in my view, have no cornmuni
eation except in the hearing room on the record with any investigator, 
prosecutor, or advocate. 

Mr. KENNEDY. Let us take a specific example, Professor. If the 
head of the bureau is the man who transmits the agency policy and 
finds it specifically with respect to that bureau's activity-he does not 
personally invest.igate. He has people under him who investigate. He 
does not personally prosecute; he has people under him who prosecute. 
Then he does not personally advocate in the sense of appearing in a 
given case. But he is the conduit for the agency policy that comes 
from the agency members down, so that the advocates, the investiga
tors, and the prosecutors get the agency policy through him. VVould 
YOU let him sit on an appellate board ~ 
v Mr. DAVIS. I cannot understand the concept of getting the agency 
policy through a conduit. It seems to me that the agency polIcy is 
either publicly announced or it is talked about within the agency. 

Mr. KENNEDY. Let us take your second thought there. Talked 
about within the agency and he is the fellow who talks about it. 

Mr. DAVIS. I see no harm in talking about agency policy within 
the agency. This is done in every agency, and I assume it always 
will be. 

Mr. KENNEDY. And you are going to let the man who talks about it 
decide cases. 

Mr. DAVIS. Just as a plural court of judges will talk about policy 
within the court. What else can they do ~ . 

l1r. KENNEDY. Are you going to let the head of that bureau who 
gives the instructions as to agency policy sit on this appeal board ~ 
This is what I am trying to find out from you. 

Mr. DAVIS. Nobody is disqualified from a judicial function by hav
inO' taken a position about a question of policy. 

'Mr. KENNEDY•. I think if you just stop right there you have an
swered the questIon. 

Mr. DAVIS. If that were so, every judge in the land would be dis
qualified from passing a second'time on any question of policy that 
the court has passed upon. That would be an impossible system. 
There is no disqualificatIOn from views of policy. People hold views 
of policy which are quite consistent with exercising a judicial function. 

Now, you haye raised the question about separation of functions, 
and I should Eke to state my reasons for doubting the desirability of 
one feature of 5(a) (6) (B). 

1fr. KENNEDY. Professor, it might be more helpful, since I did 
inject this question, if you would continue the order you have gone 
through. You were on dealing with appellate boards, and maybe it 
would be helpful if you continued from there. 

Mr. DAVIS. May I come back later to 5(a) (6) (B) ~ 
Senator BURDICK. Do as you wish. 
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~Ir. DAVIS. The provision is "no presiding officer shall consult with 
any person on any fact in issue." A provision very much like that is 
in the present Administrative Procedure Act. But it is possible to 
construe the present act to mean something other than what those 
]'iteral words say, and nearly every agency in the Government has so 
construed the act, and we are doing pretty well under that provision. 

But if Congress now comes along and reenacts that provision as a 
part of this bill, on the basis of the kind of consideration that has gone 
on here, I think it highly probable that a literal interpretation will 
have to be given to this provision. And I think that a literal inter
pretation wIll ~e undesirabl~. ... . 

Let me explam why. No Judge of any court IS subJect to tlus kmd 
of limitation. All judges tend to consult with the people around them 
when they are making difficult decisions. They are not limiting them
selves artificially to questions of law and policy. Questions of law 
and policy have ways of being mixed up with questions of fact. 

When the Supreme Court Judge is troubled by a difficult question 
of such a nature that he uses the general library as distinguished from 
the law library, he does not limit himself to reading about ~licy or 
reading social science as distinguished from factual materIals. He 
reads the factual materials, too, as any judge will readily tell you if 
you ask him. He will also talk with people about the difficult ques
tions of fact. 

Mr. KENNEDY. "Vould he ask somebody if the crossing gate on the 
railroad was up or down, if that were an issue in the case ~ 

Mr. DAVIS. No, Mr. Kennedy, he will not, and that would be inap
propriate. The same thing would be true of an examiner. 

Mr. KENNEDY. Will you distinguish that situation then ~ 
Mr. DAVIS. I will distinguish It, yes. There is all the difference in 

the world between the facts about the parties to the case, who did what 
and where and when and with what motive or intent, or what is the 
condition of the property or what is its value. That is a question of 
adjudicative fact. There is all the difference between that kind of 
fact and the kind of facts that judges and administrators and Con
gressmen resort to in trying to work out questions of policy or ques
tions of law. We need more and more factual materials to guide our 
policy judgments, and judges will consult anyone about that kind of 
question of fact. 

Mr. KENNEDY. 'That would an example of that kind of thing be ~ 
Mr. DAVIS. An example of that kind of thing would be the Phila

delphia 00. case, the recent bank merger case in the Supreme Court. 
The first sentence of the opinion says: "The background- for this case 
is as follows." I cannot quote it exactly. Then the first footnote 
says: "For pre~aring this background, we have consulted the follow
ing authorities.' Then there is a long list of library materials on the 
subject of banking. The Court goes on and makes a statement in 
five or six pages about what are the fundamental facts about the bank
ing business of the United States. 

The Court went outside the record to get the facts: the Court may 
have talked to people in order to understand this. If it did, it was 
appropriate, as any judge would agree. That is not the same as say
ing that that same judge would consult some witness to ask whos(l was 
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the hand that held the gun in a murder case. Of course, they will 
not do that. 

But you see, there is a difference between social science facts that are 
needed on policy questions and facts about the parties in the individ
ual case. 

If the examiner has, let us say, a problem of cost accounting in the 
Interstate Commerce Commission and he does not have any training 
in accounting and he knows that down the hall is Joe, the accountant 
who is his friend, and he does not understand the language in the 
record that he is studying, can he walk down the hall and say, "Joe, 
can you help me understand this? What do these words mean as they 
apply here~" 

This is what is done today and I see no harm in it. This makes for 
better decisions. I do not want that examiner to consult an investiga
tor or a prosecutor or an advocate. I want to insulate him from them, 
but if this cost accountant of the Commission's staff is not engaged in 
that case in investigating, prosecuting, or advocating, then it seems to 
me that the examiner ought to be free to get help from him if he needs 
help. 

~1r. KENNEDY. Let me ask you right there, what you want to do is get 
this examiner the hest possible help. Would it not be better under 
your theory, instead of talking to Joe down the hall who knew some
thing about accounting, let us say, that Joe would have to say in an
swer to the examiner's question, "I do not know what kind of books 
this company kept; I can only guess it might have kept its books in 
such-and-such a fashion." Would it not be better to go right to the 
investigator who actually saw the books of the company and say, "How 
did they treat this problem on their books?" 

If you are really tl!ing to get the best information, should you 
not go to the best possIble source instead of to someone who is going 

. to do some hypothetical answering ~ 
Mr. DAVIS. I think a sufficient answer to your question is no. 
Mr. KENNEDY. Good. 
Mr. DAVIS. For reasons that are too obvious to spell out. It seems 

to me that would be injustice. You do not consult investi~ators in 
an adjudication in order to get the facts about parties. This IS funda
mental, elementary, agreed to by all judges, all lawyers and all ad
ministrators, I hope, and sometimes violated by some human beings 
in all of those capacities, and I regret the violations. I think we are 
doing a pretty good job of checking that. 

Mr. FENSTERWALD. He could get that information from the in
vestigator if he did it on the record ~ 

Mr. DAVIS. Itought to be on the record or not used. 
Mr. KENNEDY. Why should not this information he gets from Joe 

down the hall be on the record ~ 
Mr. DAVIS. Because it does not have anything to do with the parties. 

It is for the same reason the Supreme Court Justice will go to the 
regular library and read some materials and say in his decisions, "I 
have gone to the Library of Congress and gotten this information," 
and this is done many, many times. Agencies should be free to do 
the same thing the Supreme Court does in this respect, including 
especially the examiners. I think that when an examiner imitates a 
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Supreme Court Judge, there is nothing wrong in that, when he imi
tates what a good Supreme Court Judge openly does and should do. 

~lr. KENNEDY. I am only going to ask you one other question on 
this point. These facts in the Philadelphia bank case, or the other 
examples you have given us, this background material that you de
scribe at one point, presumably those are not facts, then, that are 
issue in the particular case, are they? 

Mr. DAVIS. To some extent, on the facts that are used for policy 
determination, the facts may be in issue and may be properly taken 
from extra-record sources. This is well recognized in Supreme Court 
opinions. Mr. Justice Brandeis is the outstanding Judge who has 
resorted to extra-record facts on issues of law and policy, and he is 
much acclaimed for this factual technique for deciding cases. Agen
cies should be free to imitate Mr. Justice Brandeis, whom we much 
revere for his development of that technique. 

And this is not to be confused with the resort to extra-record sources 
for facts about the parties. Those facts are altogether different. 

I would leave the present provisions on separation of functions as 
they are in the Admmistrative Procedure Act, adding the concept of 
"advocating" to the concept of "investigating and prosecuting." 

Now, coming back to section 8, I think there are a number of in
adequacies in addition to my overall dissatisfaction with the main 
thrust of section 8. I think that there should be an unqualified pro
yision resembling what we now have in section 8 of the Administra
tive Procedure Act, which says that the agency on appeal or review 
shall have all the powers which it would have in making the initial 
decision. If we depart from that principle, which is a sound principle, 
and is now embodied in the Administrative Procedure Act, I p'redict 
we shall have great trouble and it will be only a few years untIl Con
gress will have to legislate again to return to the system that we now 
have in that respect. . 

Power must not be divided between agency heads and subordinates. 
The power must be in the agency heads and not in the subordinates. 
And that applies to factfinding, exercising discretion, determining 
questions of law, and deciding questions of policy. 

Well, I think I shall not present the detailed criticism that I 
have in my written statement about the various provisions of section 
8. 	 I shall rest on my written statement. 

I think the one thing, however, about section 8 that I want to 
inquire about is whether the agency ought to have the power to 
allow the taking of further evidence if it believes that further evidence 
should be taken, or to reverse on the facts without taking further 
evidence if it deems that the record does suffice for making the 
findings of fact that it wants to make. The bill does not permIt the 
agency to reverse on the facts without sending the case back to 
the examiner. I think that in 9 cases out of 10 or more, it should 
be unnecessary to send a case back to the examiner because there 
is nothing more for the examiner to do. The evidence has been taken. 
If the parties are satisfied that the evidence has been presented, a re
mand is inappropriate and clearly so. Yet the bill seems to call for 
a remand even though there is no reason to take further evidence. 

Well, I come now to section 10. The introductory clause of section 
10 is a rather ~trange one, it seems to me. It has two things, oI).e 
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of which is wholly included in the other. Except so far as, one, 
statutes preclude rev-iew, or, two, law precludes review. ' 

vVl1Y say the same thing twice? Is there a reason for this? It 
seems'to me if you say except so far as law precludes review, then 
you hn.ve said the whole thing and you need not say statutes preclud~ 
review. I take it the reason for thIS may be historical. The present 
act, whieh has operated quite satisfactorily on this subject, says ex
cept so far as agency action is by law committed to agency discretion. 
This is a perfectly satisfactory provision. 

I have recently gone over all the judicial decisions under that clause, 
and I find them quite clear and consistent. I do not find any special 
difficulty in interpretation. Is there an intent to change the sub
stance of what appears in the introductory clause of section 10 as 
distinguished from the language ~ If there is an intent to make a 
change, then I am unable to find it from this language. It seems to 
me what it says is we want to use new words to say the same old 
thing. 

'VeU, one· way to say the same old thing is to use the same old 
words, which are pretty good words and have been entirely satis
factory. I frankly cannot understand why we have this introductory 
clause drafted as it is. It seems to me it is not good as a matter 
of draftsmanship, it is not good as a matter of substance, because 
it has the listing of the two things, one of which is wholly included 
in the other. 

lVIr. KENNEDY. Professor Davis, would you at this point also direct 
your attention over to section 10 (e), the first numbered clause, be
ginning on line 8, in both the present law and the bill ~ There it says 
that the court shall set aside agency action found to be an abuse of 
discretion. Explain to me how your reading of the cases makes that 
]an~age consistent with the second clause of the preamble of section 
10, 'agency action is by law committed to agency discretion?" 

Mr. D4,VIS. Yes. 
Mr. KENNEDY. Thank you. 
Mr. DAVIS. There is nothing wrong with that. 
Mr. KENNEDY. I did not say there is anything wrong. I just say 

will you explain how the case law construes those two provisions so 
they are consistent? 

Mr. ,DAVIS. Yes. Let me read the language. This is the language 
of the existing act. I have. looked at all of the cases bv Shepherdizing 
this provision of the act, systematically going through all of the opin
i0ns to find out what the courts are doing on this, and I fi."ld that 
what they are doing is not at all confused by the words you just read. 
I will g!'ant you that on the face it seems to say except so far as agency 
action is by law committed to agency discretion, the court may reverse 
for ftbuse of discretion. That is what it seems to say on' its face. 

But as soon as you study that over~ and I have written on the 
subject quite extensively and mv analysIs is this, and every court has 
followed it, I think, that you emphasize the word "committed." Ex
cept so far as agency action is comw..itted to agency discretion. Now, 
this means committed so :far as to be judicially unreviewable. 

Then, if it is that far committed to agency discretion, it is unre
viewable and you never get to the problem of the scope of review in 
section 10 (e) • 
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;\11'. KENNEDY. It is unreviel,vable even if there an abuse of that 
tliscretioll '{ 

Mr. DAVIS. Even if there is an abuse of that discretion, and so the 
:-)upreme Conrt has held in many cases, Mr. Kennedy, that even if 
rh~re is an abuse of administrative discretion, the determination by the 
<tgellcy is unreviewable. This has been the law from the beg~ning, 
is no'" the la\\, and ever shall be the law so far as I can teli, m the 
natnre of things, even though it appears that any individual who is 
not familar with the reasons for thIS may be surprised by it and some
what disconcerted by it. 

Take, for example, a decision by the President of foreign policy. 
He decides what to do about Vietnam. vVell, supposing he abuses 
his discretion. Should that be reviewa:ble by a court~ I think every
one would say no. 

'iVhat is it under this act, under the present Administrative Pro
cedure Act that prevents a court from reviewing the President's dis
cretionary power to conduct our foreign policy ~ It is those words, 
"except so far as agency action is by law committed to agency discre
tion." If you knock out those words, then the act will say that the 
President.'s foreign policy decisions shall be judicially reviewable for 
abuse. of discretion. Nobody wants that. 

Mr. KENNEDY. Before you go further on that, there isa definition 
in the present statute of agency action, which is the same term used 
over here in the second clause. The definition in section 2 is "the whole 
or part of every. agency rule, o~der, license, sanction, relief, or the 
equivalent or demal thereof, or failure to act." 

Now, certainly, the PresIdent's decision with respect to Vietnam is 
not a rule ~ 

Mr. DAv"Is. It is not ~ 
Mr. KENNEDY. It is a rule ~ 
Mr. D~WIS. ~Iaybe it is. 
Mr. KENNEDY. Would you give us an example or an expression on 

the President's decision whether to send the Marines to Vietnam. 
Let us say that his decision is to send the Marines to Vietnam. Will 
you find out for us whether there is any language in the definition of 
"rule" w hich--

Mr. DAVIS. Take another illustration. 
Mr. KENNEDY. Let us stick with that one. 
Mr. DAVIS. Take the Presidential withdrawal of civilians from 

Vietnam. Was that a rule ~ I would say it would fit the definition 
of "rule" in this act, and I would say it ought not to he judicially 
reviewable. 

Mr. KENNEDY. Which of the particular phrases in the definition of 
"rule" do vou think the decision to withdraw civilians would come 
under~ v 

Mr. DA'\t"'IS. Just go to the definition of "rule" and you will see it 
fits what the President would do in that case. 

Mr. KENNEDY. I am looking at it, and I would hope that you 
would turn to it and tell me which language. 

IVIr. DAVIS. "Rule" means the whole or part of any agency- statement 
of general or particular applicability and future effect designed to 
implement, L'flterpret, or prescribe law or policy Dr to describe the 
organization, and 'So forth. The President orders the people to leave 
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Vietnam. This rule requires leaving Vietnam-"designed to imple
ment, interpret or prescribe law or policy." It certainl;y does inter
pret law or policy. The law and policy now is that no cIvilians shall 
stay in Vietnam. It is clearly rulemaking by the President. 

This is rulemaking by an agency, and it is judicially reviewable un
less you have the provision of section 10, "except so far as * * * agency 
action is by law committed to agency disr.retIOn." That is the pro
vision that keeps it from being judicially reviewable. 

Mr. KENNEDY. Do you think most scholars would agree with your 
interpretation of the word "rule," as including the President's deci
sion m Vietnam ~ Could you tell us whether that is a common under
standing of the meaning of the term, "rule" ~ 

Mr. DAVIS. Yes; anybody who would not agree with that I would 
not call'a scholar. 

Mr. KENNEDY. Now we will test out each witness on that one and 
make a determination. 

Mr. DAVIS. I think we are getting bogged down in a little detail 
here. My main point is the present introductory clause of section 
] 0 has been operating satisfactorily; unless there is an intent to 
change the rule somewhat, let us not change the words. If the pur
pose IS to keep the }tawas it is, let us leave the words alone in this 
mstance, because we are asking for trouble otherwise. 

Now, there has not been any trouble. Under this provision, some 
administrative action is reviewable and some administrative action is 
not reviewable. Now on the merits of what the substances ought to 
be, I am of the opinion that a great deal of administrative action 
which is not now reviewable should be reviewable. I want to increase 
the area of judicial reviewability. It is interesting to look at what 
this committee has been doing on this subject. It has fluctuated be
tween the very eXbreme position of the ..American Bar Association and 
the position of keeping the Administrative J;>rocedure Act as it is 
on this subject, which I interpret this to do. I think there ought to 
be some exploration of a middle position. 

Mr. KENNEDY. Professor, you say there is no difficulty with this 
preamble. Why does the American Bar Association apparently take 
what you describe as a very extreme position, wantmg to have it 
changed~ 

Mr. DAVIS. I shall try to answer that. . 
Mr. KENNEDY. Is there or is there not difficulty is all I want to 

know, without the arguments. 
Mr. DAVIS. The American Bar Association, as I understand them, 

and I might say I am a member of the bar associatien and the admin
istrative law section, senses that there ought to be more reviewability. 
And I am inclined to have that same sense. 

I think there ought to be more reviewability. But then they try 
to draft the thinS' and they see this prevision about except so far 
as the agency actIon is by law committeed to agency discretion, and 
they scratch the whole thing, not realizing that is knocking out one 
of the most essential props in this entire piece ef legislation. 

That is not the way to change it. The way to change it is with 
much more particularism to deal with problems about reviewability. 

Senator BURDICK. We have come to the point where I think we 
shall have to. wind this hearing up. There have been two votes 
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already this afternoon and one is coming uP.. Can you summarize 
in 5 minutes what you have left~ OtherWIse, I shall have to ad
journ the hearing in a few minutes. 

Mr. DAVIS. I will try to. 
On section 10, let us keep the introductory dause as it is in the 

Administrative Procedure Act unless there is an intent to change the 
substance. If there is an intent to change the substance, then there 
ought to be a statement of what is the change. The present draft 
does not do that. 

Now, I think the most important-well, Senator, I am afraid I can
not conclude in 5 minutes, because what I consider the most impor
tant part of my statement has to do with two things: One is the 
sovereign immunity provision, which I think is unsatisfactory in this 
bill, although it may be satisfactory, depending upon what the intent 
ls. The other statement that I want to make is affirmatively what this 
bill does not touch that should be dealt with concerning :administra
tIve procedures. May I have a little more time, either today or 
tomorrow~ 

Senator BURDICK. You keep talking until the bell rings three 
times. 

Mr. DAVIS. All right. I come to the subject of sovereign immunity, 
which I consider to be extremely important. Here is opportunity 
really to do some good in the field of justice relating to administrative 
agencies. Section 10 (b) of the bill, in the last sentence, the bottom 
of :rage 30, says-"the action for judiciaJ. review may be brought 
agamst the agency by its official title." 

Now, I want to ask what does that mean in relation to the kind of 
case that is now barred by sovereign immunity ~ Let me give you 
an example ofa real case. 

In the California Central Valley project, which is conducted 
mainly by the U.S. Government and partly by State governments, 
a plaintiff thought that his water rights were being taken away from 
him by the Bureau of Reclamation. He named the officers of the 
Bureau of Reglamation and brought an action for an inj~ction and 
a declaratory lud~ent. In the Supreme Court of the Umted States, 
he lost his case WIthout a determination of the merits on the ground 
of sovereign immunity. Congress had not authorized 'a suit against 
Uncle Sam. 

Now, let us take that same case and look at these words-"the ac
tion. for. judicial revh:w may be brought against the agency by its 
offiCIal tItle." Supposmg the case had been called Rank against Bu
reau of ReclamatIon. What would the result be if this bill were law~ 
My 'answer to that question is I do not know. If this were a statute, 
I would consult the legislative history to see whether I could find 
out what the in,tent is. But as things are, I do not know what the in
tent is. 

Is it the intent that Congress consents whenever a party seeks ju
dicial review of rudministrative aciionas those terms are used in this 
bill, that Congress consents to a suit which will name the Govern
::nentagency as the ?-efendant ~ I hope the answer to that question 
IS "Yes." I would lIke the answer to be yes because as I look at an 
administrative law, I see a good many trouble spots, but one of the 
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areas ,vhere I think the greatest amount of injustice occurs is in the 
continued use by the courts of the doctrine of sovereign immunity. 
This is it doctrine that stems from the time in England ,,,hen the 
King could do no wrong-you could not sue the King. Therefore, in 
the American democracy, you cannot sue the Government. Yon can
not sue the Government without its consent. So runs the doctrine. 
Thirteen State courts in the last 7 years have by judicial action abol
ished big chunks of sovereign immunity. It is in the air today to get 
rid of sovereign immunity. 

In the many State courts that have considered the question whether 
they ought to leave that problem to the l~slature or whether they 
ought to abolish sovereign immunity by Judicial action, there are 
many debates and many dissenting opinions, and not one word is 
uttered in the batc.hof cases in the last 7 years in favor of the doctrine 
of sovereign immunity on its merits. The only question on which the 
courts are dividing, in the 'State courts, is the question whether the 
action to get rid of sovereign immunity can properly be taken by 
judges, or whether the job ought to be done by the legislative body. 

The le.Q."islative body long 'ago did in New York State, and New 
York has '-'been almost 'alone in that respect. California in 1963 caught 
up with the times through legislative action. The Congress of the 
United States has done it in part in the Federal Tort Claims Act of 
1946, which, by the way, needs to he amended and strengthened. 

Mr. KENNEDY. I know you hate to argue with the other side, but 
why have legislative bodies been so reluctant I{:Qabolish sovereign im
munity? 

Mr. DAVIS. Because this is the technical kind of matter that only 
occasionally affects parties, and ,the Congress seldom responds just to 
matters of ' justice of this kind, where there are no organizations that 
are promoting some kind of change. In this instance, the most ap
propriate organization to apply some pressure and get the job done 
is the AmerIcan Bar Association, and Mr. Benjamm this morning 
said to this committee that the American Bar Association supports 
the idea I am advancing in 'principle and has n'O objection, as I un
derstand him, to the draft of the language that I have proposed. 

This draft that I am advancing is not an offhand piece of writing. 
I had something in my treatise m 1958 along this line. I changoo 
that in the 1963 pocket parts and have changed that again in the 
present proposal. I have been trying to learn about this subject ever 
since first promoting this idea. I think that the present draft may be 
satisfactory, although it is the kind of thing that calls for the ideas of 
many minds and a great deal of imagination about what the conse
quences win be. 

I hope that this committee will see fit to pick up this idea. I think 
that if this bill is enacted with a provision that win clarify on the sub
ject of sovereign immunity, taking the one sentence as it is and carry
ing it a little bit further to make clear that consent is given to actions 
against the United States, this will be the greatest accomplishment 
that this committee can make in this bill, in my opinion. 

Senator BURDICK. Where would you insert that language? 
Mr. DAVIS. I would take the last sentence of section lO(b) and I 

would provide as follows: I would change that sentence a little and 
then go on from there. This is at page 10 of my written statement. 
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I ,vQuld like to go over this sentence by sentence, because I think this is 
very important: 

"'The action for judicial review may be brought"-that is the same 
as the present bill. The present bin says against the agency, by name. 
Change it this way: "The action for judicial review may be brought 
uo-ainst the United States, the agency by its official title, or the appro
p~iate officer.:' N ow, there are a lot of reasons why anyone of those 
three can be appropriate in any particular case. Congress should 
authorize anyone of the three at the option of the plaintiff, I think. 

Then I would go further to make clear what is intended: "Consent is 
.riven to an award of specific relief against the United States, or 
~gainst an agency or officer of the United States, irrespective of the 
doctrine of sovereign immunity, in any suit for declaratory judgment, 
relief in the nature of mandamus, prohibitory or mandatory injunc
tion, or habeas corpus." 

Those are the remedies that are specified in section 10 of this bill, 
and also in section 10 of the Administrative Procedure Act. 

Now, that is qualified a little, however: "or for any combination 
of these remedies, in any case or controversY"-that is necessary to 
comply with article III of the Constitution-"in which the court finds 
that the issue or issue.s are appropriate for judicial determination." 
Now, those words will become words of art as they are interpreted by 
courts. Those words are essential because some of the reasons why 
we do not get courts where they do not belong is the use of the sovereign 
immunity doctrine. We need something to take the place of that if we 
erase the sovereign immunity doctrine. Now, there is one circum
stance where I think sovereign immunity may be properly retained. 
and I think it is important that we should recognize that that is so: 
"except that one who is by law entitled to recover money in an action 
aO'ainst the United States"-that will typically be in the- Court of 
Claims or under the Federal Tort Claims Act-"may in the discretion 
of the court be denied specific relief if the court finds that (1) an 
award of specific relief may impair a governmental program and that 
(2) monetary relief is in the circumstances a just substitute for specific 
relief." 

Now, that is the proposal with respect to sovereign immunity. I 
would suppose that the Department of Justice at first will oppose 
this kind of thing, because GovernmeIlt lawyers as such are so ac
customed to trying to protect the money of the United States against 
suits by plaintiffs by using this weapon of sovereign immunity. It 
is bee-ause they do so that we have so much injustice. That is some
thing that it seems to me has to be changed even over the opposition 
of the Department of Justice, if it opposes. 

I would expect that the lawyers in the Department of .Tustice would, 
in all probability, be dividecl among themselves about whether this 
ought to be done. 

Mr. FENSTERWALD. I was about to say when you said they would 
oppose it that this ~as the most scholarl'y u~derstatement of the year. 

Mr. DAns. Speakmg of scholars, I thmk It would be found qUIckly 
that schohtrs on this subject 'will be unanimous and enthusiastic about 
the idea~ if 'VB can only get rid of this cause for injustice. These are 
people who have no ax to grind. I think I have no ax to grind in 
corning before you here, except I want to see justice done in these 
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many cases in \vhich these deserving plaintiffs lose their cases on ac
count of the doctrine of sovereign immunity. ut us get rid of it once 
and for all if we can find a way to do it. 

Now, I come to the final section of what I want to say. That is, 
there is not much in this bill in its present form. We have come a 
long wa.y from the original American Bar Association position. The 
original bill was very extreme, as I see it, and I know that it is a 
controversial subject. The history has been one of starting out with 
the Hoover Commission Task Force ReJ?Ort in 1955, which was too 
extreme even for the American Bar AssoClation people .• They watered 
it down somewhat in their first draft, and each succeeding draft has 
been milder and less extreme, more acceptable. 

The four main positions that the American Bar Association took 
before this committee last year have to do with the subjects of separa
tion of functions, evidence, reviewability, and scope of review. All 
of them have been rejected in this bill. This becomes a bill that is 
largely unobjectionable except for 3 (c) and section 8, both of which, 
I think, can be properly changed. But there is not very much affirma
tive 'push in it any more. It is largely empty when you take out the 
origmal impetus for the bill. .. 

I think there is a great deal that needs to be done in the field of 
administrative law and procedure and that needs to be done by legis
lation. The most important remark that I can make about this bill 
is that it fails to reach most of the trouble spots of administrative law 
and procedure. Why do we not deal with the trouble spots? Let me 
tell you what I think a good bill would do. 

A good bill would open up a good deal that is now secret, as this one 
tries to do, and would do this with enough refinement of detail that 
typical administrators would not be alarmed by it, hut would support 
it, and I think that can be done. It cannot be quickly done; it will 
take a lot of study to do it. But it can be done. 

A good bill oould straighten out the complex and unsatisfactory law 
about legislative, interpretative, and retroactive rules. This bill is 
silent on the subject. 

A good bill would deal with the misuse of trial procedures for solv
ing economic inponderables. It would do away with such things as 
the Civil Aeronautics Board conducting hearings, with evidence, with 
cross-examination, with thousands of pages of record, a cost of $300,000 
or more to each party, 14 parties in the case, on the question of whether 
2 airlines, 3 airlines, or 4 airlines ought to fly between a pair of cities. 
That kind of question cannot be resolved with evidence, whether or 
not it is subject to cross-examination. This is a tremendous abuse 
in our present system. This bill does not touch it. It does not even 
try to deal with the problem. This is one of the major problems of 
the administrative process in its present state of development. 

Another such problem is the problem of seven applicants for a TV 
license in the Communications Commission, with a hearing, at a cost 
to some parties up to $500,000 for the proceeding, and then a decision 
on the basis of what nobody can understand, including the Commis
sioners with whom I have talked about this question. This needs to 
have some attention from Congress. It is too much neglected. These 
trouble spots need to be dealt with. 
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A good bill would deal with use of trial-type procedure for rule
making. Instead of the provision in section 4 of this hill which 
accentuates determinations of the record in rulemaking, it should get 
rid of determinations on the record in rulemakin[ except for rate
making cases. There is no sense in the Food and Drug Administra
tion's procedure in which they take evidence on the question of wheth
er a peach ought to be cut into six slices or eight slices and whether 
it ought to be described as in water slightly sweetened or in soft syrup, 
or whatever it is. You cannot prove wIth evidence that one thing 
or another ought to be done. That is the procedure that is now being 
used because Congress calls for it in the Food and Drug Act. That 
kind of thing: ought to be changed. 

A good bIll would deal with the problems of ratemakingas such. 
As I said earlier, there is a great deal of understanding of this subject 
which can be captured by the staff of this committee, and something 
can be drafted that will relieve against some of our most serious 
problems in that are,a. 

A good bill would not leave the problem of requirement of hearing 
to other legislation and to the courts under the Constitution. A good 
bill would deal with the question of when a hearing ought to be 
required. This bill does not even attempt that. There is a great deal 
that needs to be changed in this law, as any study will show. 

A good bill would contain provisions to govern trial-type hearings 
that are held even though neither the statute nor the Constitution re
quires such hearings. Do you realize that this bill does not contain 
any provision for the many adjudications that are not required to be 
determined on the record after opportunity for agency hearing, except 
the little bit in section 5 (b), which I think is all wrong for reasons that 
I have stated before~ I think a good bill would deal with the subject 
of adjudication that is not required to be determined on the record. 

A good bill would go much more deeply into the extremely difficult 
problems of official notice. What this bill does on official notice is to 
go a little bit beyond what is in the Administrative Procedure Act, 
and what it does is good as far as it goes. I think this is one of the 
major problems in the administrative process in its present stage of 
development. It needs attention. There is a great deal that can be 
done by legislation. 

In my statement to the committee last year, I had a draft of a pro
vision which I think can do some good. ' I do not know why it has been 
rejected. I think the reason, and this will be without disrespect, is 
that it is not understood. It is a very difficult subject matter. It is 
very difficult to understand what I have proposed there. I would be 
glad to go into that very fully with the committee's staff to see if we 
cannot work out something that will do some good on this subject. The 
California Law Revision Commission has been dealing with that sub
ject and they have adopted the main ideas that I have presented which 
are the same as what I gave to this committee last year. That is 
about to be, as I understand it, enacted. by the California Legislature. 

A good bill would go much more deeply into a good many other 
subjects. I think what is needed on the subject of evidence is a clear 
statement that 90ngress :-ejects the residuum ,rule. The present bill 
does not deal WIth the reSIduum rule. The reSIduum rule mayor may 
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not be the law of the Federal courts. The Federal courts do not knO\y 
whether it is or not. We have a great deal of confusion on this sub
ject. Some courts say it is and some courts say it is not, and some 
courts have something in between. 

The residuum rule is that the finding must be supported with evi
dence which would be admissible in a jury case. Now, the reason why 
we have jury trial rules of evidence, as we call them, has to do "vith 
special considerations about juries. We cannot trust the juries to han
dIe some kinds of evidence. In judge-tried cases we relax the jury 
trial rules of evidence. In agency-tried cases, we relax the rules of 
evidence. But if we use the residuum rule, we have this crazy system 
of determining what may be relied upon by rules that have been de
veloped for the purpose of determining what may be admitted-some-" 
thing quite different. And the determination of what may admitted 
has to do with jury. Then when we apply that to agencies, we get 
very bad results. 

Many courts, State courts, have rejected the residuum rule on their 
own. A good bill would deal with thIS subject and find out what needs 
to be done and provide for it. 

A good ,bill would be concerned not only with adjudication, rule
making,and j'udicial review,and that is what this bill is limit.ed to 
except for the few things in section 6, but it would get into the most 
difficult subject matter of all, 'and that is the exercise of discretionary 
power in the. albsenc~ of h~aring safeguar~s. It could require openness 
III the exerCIse of dIscretIOnary power; It does not do that. It deals 
with the product, but it does not deal with the process. It could forbid 
secrecy except when speci'al reasons justify secrecy in the process. It 
could require findings of fact and statements of reasons for some deter
minations even when hearings are not required. This bill does not 
even do that for all adjudication. I think it ought to do it for some 
exercise of discretionary power. We can finq out what are the areas 
where that is feasible. 

We could, require a system of precedents and of consistency, even 
when you do not have a proceeding and even when you do not have 
any kind of formality. A good bill would require the exploitation of 
the principle of check even when the procedures are as informal as 
conversation. Some agencies are doing that to some extent, and we 
can learn from those agencies that are doing it. 

A good bill would 'provide criteria on the subject of exlumstion of 
t>.dministrative remedIes. This is the subject matter of much confusion 
in judicial opinions. I have recommended in my treatise a way to 
resolve that confusion. A half dozen courts have adopted that, in· 
cluding some of the lower Federal courts. It is possible ~:hat we !ire 
on our way to work that out, but it would be much better If that klpd 
of system could be written into a statute which would be authoritatIve 
and ta.ke care of the problem. I think the problem can be prope:-ly 
resolved by legislation. This bill does not even attempt to deal WIth 
exhaustion of administrative remedies. 

One of the subjects of administrative law that is most confusing of 
all is the subject of ripeness. On no other subject is Supreme Court 
1aw so contradictory. The Court closes the judicial doors to cas(~s that 
many observers think are deserving of consideration,and the Court 
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opens the judicial doors to many cases that many observers think are 
not deserving of consideration. The cases are going in all directions 
and the Supreme Court is often violating its own case la.w. "Ve have 
had some extreme views that have been developed within the Supreme 
Court which we are now in the process, I think, of getting away from. 
A little push by Congress on thIS difficult subject could help the judges 
in developing a much 'better system. We 'are litigating altogether too 
many questions of whether the judicial doors are open or closed to cases 
in the name of ripeness or lack of ripeness. 

A good bili would deal with the subj act of nonstatutory remedies or 
forms of proceedings. What is needed above all is to get rid of man
damus and suits in the nature of mandamus. Rule 81 (b) of the Fed
eral Rules of Civil Procedure provides that mandamus is hereby 
aibolished. It was recognized way back there in the 1920's or 1930's 
that mandamus ought to be abolished. But it has survived its aboli
tion. It has just a new name now, relief in the nature of mandamus. 

'What is wrong with it is that it is governed by intricacies developed 
out of the Middle Ages that no longer have any good sense in them 
for modern I?'roblems. The way to get mandatory relief today that is 
satisfactory IS the mandatory injunction. But because of the manda
mus traditIOn, many courts will tend to relate the mandatory injunc
tion to mandamus and will follow the needless and harmful intricacies. 
We could simply provide in one sentence that relief in the nature of 
mandamus shall no longer be available, that anvbody who wants man~ 
datory relief shall ask for mandatory injunction, and t.hat mandatory 
injunction shall be governed by eqUItable principles, not by the prin
ciples of mandamus law. 

(A complete statement by Mr. Davis follows:) 

COMMENTS ON ADMINISTRATIVE PROCEDURE BILL, S. 1336, 89TH CONGRESS, BY 
KENNETH CuLP DAVIS, PROFESSOR OF LAw, UNIVERSITY OF CHIOAGO 

This year's bill is a better one than last year's. Indeed, I have counted about 
30 of my recommendations of last year that have been adopted and incorpo
rated in the present bill. From my subjective standpoint, that is real progress! 
Tbe changes I have recommended include major ones, as well as the correction 
of a good many ineptitudes. I am especially pleased that almost all of the ex
treme positions of the American Bar Association have been rejected, including 
especially their extreme positions on evidence, on separation of functions, on 
reviewability. and on scope of review. 

The present draft is beginning to look a little bit like the kind of thing that 
Congress can properly enact. The most serious infirmities in the present draft, 
in my opinion are in section 3 (c) and in section 8. I shall state my criticisms sec
tion by section. Then at the end of my remarks I shall try to put this bill into 
Ii large perspective, and I shall try to state constructively what I think a good 
administrative procedure bill should do. 

The new definitions in section 2(d) of order, opinion, and adjudication are 
based upon my recommendations of last year, and I approve them. They seem 
to me to improve upon the definitions in the present Administrative Procedure 
Act. But I have two small suggestions about these definitions. In the first 
sentence. the words "in any proceeding" do no good and may possibly do harm. 
Most orders are ,issued without anything in the nature of what we commonly 
eall "proceedings." although I confess that I am l.mable to define "proceed
ings," and although the bill fails to define "proceedings" despite the words on 
the subject in section 2(g). I also suggest that in the second sentence, defining 
opinion the words "presented on the record" should be deleted. Opinions are 
often written in cases that are not determined on the record. 

Perhaps I should point out that the changes in sec-mon 2(d) are not merely 
changes in meanings of terms. They involve rather important changes in appli
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cability of the act's provisions. For instance, ratemaking for a single company 
has never been subject to the provisions of section 5 of the Administrative Pro
cedure Act. Because of the changes in section 2(d), ratemaking for a Single 
eompany will become adjndication, and it will be subject to section 5. I think 
this is a good result. 

Section 3 is slightly improved over last year's version, but much additional 
work on it is still needed, in my opinion, especially on section 3 ( c) . 

My suggestions of last year to eliminate the exceptions at the beginning of the 
section have been adopted, and I think that is a gain. 

ISection 3 (a) adopts two suggestions I made last year, and I find it quite 
satisfactory in its present form. . 

Section 3(b) adopts many of my suggestions of last year, and I think it is 
greatly improved. One of my suggestions, however, has been carried too far. 
I recommended that a provision be included to require opening to public inspection 
the portions of operating instructions to an ageney's staff that amount to sub
stantive law. ,Section 3(t) now requires opening to public inspection "staff 
manuals and instructions to staff that affect any member of the public, ,unless 
such materials are promptly published and copies offered for sale." J: have two 
suggestions about this: (1) The "unless" clause is useless and should be elimi
nated.(2) Opening to the public all instructions "that affect any member of 
the public" goes too far and needs to be cut back. For instance, one who is 
investigated may be affected by instructions to the investigator arout how to 
investigate, but some such instructions are properly confidential. [recommend 
that the provision be revised to read as follows: "staff manuals and instructions 
to staff to the extent that they embody agency interpretations of la-w." 

,Although I warmly approve the pu:r:posebehind section 3 ( c), I think it has 
not been responsibly drafted. fI'he exemptions in section H(e) are much too 
crude. 

The requirement that each agency shan "make all its records promptly avail
able to any person," except for what is contained in the eight exemptions of 
3 (e) is not limited to current or future records. 

Has anyone ever made an estimate as to how many !billion dollars, or tens of 
billions, might have to be spent to go through all records CYf all executive de
partments and all independent agencies and sort cmt the exempt information 
from the information that is not exempt? 

The fact is that agency records since 1789 have nO't been kept in such a way 
that the items within the eight exemptions are separated from other items. 
Perhaps it would take the whole population of the United States several years 
to dO' the sO'rting, ~ven if the whO'le popula-tion were freed from other tasks. 
. Yet under tl1is bill as drafted, a 'single plaintiif could'nameall executive de
partments and all agencies as defendants iIi a single proceeding, and the ~O'urt, 
if it is faithful to the language of the statute, WO'uld be required to order all the 
departments and all the agencies to' make all their records "prODlJptly" availahle 
to the plaintiff, minus what is in the eight exemptions. 

I weigh my wO'rdscarefully, and I speak without exaggeratiO'n when I say that 
my judgment is that 3(c) as modified by 3(e) is irresponsible. [implore this 
committee to discharge its responsibility and to consider ·further whether it can 
be enacted in its present form. 

lIt 3(c) and 3(e) are not drafted with greater refinement, my opinion is that 
any resPO'nsible President will be forced to' veto the entire !bill. 

,A simple change that is obviously necessary is 'to limit the words "all its 
records" to "all records compiled after the effective date of this act." That would 
meet a part of my objections but nO't all of them. i[ think a great deal O'f com
mittee staff work for 6 mO'nths toa year is necessary in order to develop the 
needed refinements in the eight exemptions 'of section 3 ('e). 

Perhaps I should add 'parenthetically that H.R. 5012, introduced by Representa
tive Moss February 17, 1965, provides that "Every agency shall '" '" '" make all 
its records promptly available to any person except information that is '" * * 
specifically required by the President to be withheld ...... *." The result of thiR 
is to labor to legislate and to' leave us precisely where we are now. IUnder the 
present system, each agency in general determines what shall be concealed and 
what shall be disclosed. The President, O'f course, has to act through each 
agency. of necessity. ISO under H:R. 5012, each agency will in practical effect 
continue to determine, as now, eaCh question of concealment 0'1' disclosure, and 
no gain will be accomplished. 
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I recommend that section 3(c) of the Administrative Procedure Act be left 
unchanged until the necessary staff w,ork has been done to draft a proper 
substitute. 

Alth'Ough nearly all the recommendations I made a.bout last year's draft of 
section 4 have been adopted in the present draft, some features of the present 
dra,ft seem to me unsatisfact'Ory. 

IThe elimination of the exceptions for interpretative rules and general state
ments of p'Olicy may be undesirable, although all theconsideratiQns are nQt 'On 'One 
side. :If the ch'Oice were merely between (a) party participatiQn and (b) nQ 
party participatiQn in the making 'Of interpretative rules and general statements 
of PQlicy, then I 'W'Ould favor party participatiQn, and I WQuid go alQng with· 
the present draft 'On this 'PQint. .But that is n'Ot the chQice. The crucial CQn
siderati'On is that nothing inS. 1336 'Or in any other legislatiQn can cQmpel 
agencies t'O discl'Ose all the p'Olicies that have become clarified in the minds 'Of 
the administratQrs. Nothing can prevent an agency fr'Om failing tQ disclQse 
PQlicies tQ affected parties. 

lIn deed, I think that in the present stage 'OfdevelQpment 'Of the Federal ad
ministrative process, 'One of the maj'Or failings ,'Of most agencies is reluctance 
tQ clarify the law they administer. F'Or this reason, I think that everything 
shQuld 'be dQne that can be dQne t'O encourage agencies t'O m'Ove tQward earlier 
clarificatiQn. Two 'Of the main meth'Ods fQr such earlier clarificati'On are in
terpretative rules and general statements 'Of policy. GQod legislatiQn should 
aVQid any kind of new barriers tQ issuance 'Of interpretative rules and general 
statements 'Of PQlicy. 

On the pr'Oblem of whether 'Or n'Ot the prQcedural requirements 'Of secti'On 4 
should 'be applied t'O interpretative rules and general statements of policy, the 
primary concern 'Of a:ffected parties relates t'O ,the agencys' chQice between (a) 
disclosure 'Of policies, and (b) CQncealment 'Of policies. 

On this ohoice, ithe impact 'Of 'the preseDlt draft 'Of sroti'On 4 is 'On the wrong 
side. The present dlJ."aflt, 'if lad-opted, will di'sc'Ourage agencies fr'Om issuing either 
interpretative rules or general statements of policy. 

Even though I prefer party participati'On, I d'O not wantro 'pay the price in 
terms 'Of discouraging m'Ore frequent use ,by the 'agencies 'Of interpretative rules 
and general statements of policy. Theref'Ore I fav'Or c'Ontinuingthe present 
exemption fr'Omsecti'On 4 'Of in1terpretative rules and general statements of policy. 

In section 4, I d'O ndt like the three st'3Jtements ,that "the agency Shall make 
itsdecisi'On." This is bad as a matter of language; we d'O nQt customarily call 
the pr'OmulgaJti'On 'Of rules 'a "dechrl'On." ,What sh'Ould be said is that "the agency 
shaH promulgate Ithe rules." . 

The provisi'On in secti'On 4(c) (2), that "the: 'Officer wh'O presided shall make 
a recommended decisi'On" is a bad 'One. !SeC'ti'On 8 (a), even in anadjudicatiQn 
required by statute t'O be determined on the record, is less strict, fQr it adds the 
wQrds "except where such 'Officers bee'Ome unavaUable t'Othe agency." At least 
such an "except" clause should be added. But in rulemaking, I see n'O need 
for requiring the same 'Offieers. I w'OuldS'trike the pr'Ovision entirely. If it is 
kept, I W'Ould SUbstitute "recommended rules" f'Or "rec'Ommended decisi'On." 

Secti'On 4(h) exempts "advisory interpretati'Ons 'and rulings of particular 
applicability." I see n'O m'Ore reas'On f'Or exempting "advisory" interpretations 
than any 'Other interpretati'Ons. I recommend striking the w'Ord "advisQry." I 
think this exemptiQn 'Ought to include "action 'Of particular applicability, such 
as 'Orders, interpretations, and rulings." 

In secti'On 5, the elimiD'8.Jtion'Of the excepti'Ons fr'Om Itbe introductQry clause 
conf'Orms t'O my recommendati'Ons 'Of last year. S'O does the change of the rest 
'Of the introduct'Oryclanse 1t'O substantially wh<alt it has been in the Administl'ative 
Procedure Act. 

In secti'On 5(a}t(3), ,the WQrd "''Order'' is used twice f'Or what sh'Ould ,be called 
"statement." We must remember that "'Order" is defined in secti'On 2 (d) to mean 
a final dispositi'On. 

The pr'Ovisi'Onof section 5 (a) (5) that "Every 'agency shall by rule prQvide for 
abridged procedures which shall be 'On the rec'Ord * * *" gQes tO'O far. The 
wQrd "shall" shQuld be changed t'O "may." FQr instance, an examiner handling 
social security claims f'Or old 'age, survivors, and disability insurance, uses pro
cedures that are 'aibout as fully 'abridged as 'they can 'be, and yet they come under 
sectiQn 5(a).{4) 'Concerning "regular hearin:g procedure." 
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'l'he proVIsIOn of section 5 (a) (5) that "agency personnel of appropriate 
abillty" may conduct hearings in the modified hearing procedure undermines 
the whole idea of rraving a staff of examiners who are specially qualified. 

The last sentence of section 5(a) (5), that the officer who conducted the 
abridged proceeding ""hall make his decision" needs to be qualified to conform 
to section 8(a) ; the words should 'be "shall make his decision except when he 
becomes unavailable to the agency." 

The provision ofsootion 5(a) (6) (A) on separation of functions now eliminates 
the earlier extremism and is entirely satisfactory. But the provision of section 
5(a),(6) (B) that "no presiding officer ......... shall consult with any person or 
agency on any fact in issue ,. * *" goes too far. Sensible examiners are not 
likely to comply with it. Two examiners will go 10 luneh together and talk 
ahout each other's cases. When an examiner is not sure how to interpret testi
mony of an expert witness, the examiner should be allowed to consult an agency 
specialist about Ithe meaning of unfamiliar terms, or about 'the question whether 
the examiner may ,take ·official notice, or about the interpretation O'f ;some spe
cialized .concepts. If the agency heada are free to consult agency speci-alists 
who have not par-tieipated in investigating, prO'secuting, or advocating, the 
examiner should be free to consult the same agency specialists. If the examIner 
does consult ,them, the 'procedural protootion for the adversely affected party will 
be helped, not hurt, because ,then that party will have 'a chance 'to know at an 
earlier time what the specialist will advise the agency, and will have a chance 
to meet >thatadvi~ before the agency's decision bas been announced. 

The pr-ovision of section 5(a);(7) ,th'at in an emergency "'an 'agency may take 
adion without the noti~ or other procedures 'required 'by this subsection" fails 
to do what it apparentlya'ttempts to 00. If i!t means that an agency may in an 
emergency act without a hearing, then it has no effect whatsoever, because the 
requirement of hearing does not come f:rom '~thissub'seclion." If it does not 
mean that, 'then it is harmful; for instan~, if a hearing must be held, no gain 
is made in ,taking care of the emergency by 'providing that the prosecutors may 
pal"ticipate in deciding. The existing IlRw adequately 'takelS care of emergency 
action. The entire provision of section 5(a) (7) fails to do any good and it 
should be deleted. 

Section 5(b) applies to "all other cases of adjudication except those involving 
inspeclionsand tests." More :th'an 90 percent of "other easelS of adjudiewtion" 
are cases in which no. 'hearing is held. For instance, during 1968 the FCC 
lieensed 735,000 trarrsmittel"s, 'and each ease was 'an adjudieation, but during the 
year the FOC in all types of its business held only 226 hearings. The Immigra
tion Service adjudicated 693,000 cases, but it 'held only 13,000 hearings. The 
Social Secumty 4o\dministration 'adjudicated 3 million cases, but held only 28,000 
bearings. Yet sootion 5('11) is drafted as though every adjudication involves a 
hearing. For instance, it says 'that "Without delay after the conclusion of the 
proceeding, the offieer who has condumed it shall make 'his decision." These 
words are unreal. The typical adjudication does not involve a "proceeding" 
that is "conducted" 'by an officer. In the typical 'adjudication, an application is 
made in writing, the agency's employee grants or denies it in the name of the 
agency. 'and nothing more is done. 

Section 5(c) never gets around to saying what it applies to. Section 5(a) 
applies to adjudications required to b~ on the record after opportunity for agency 
hearing, and section 5 (b) applies to other adjudications. If s('ction 5 (c) applies 
to all adjudications, as it may, th~n it is ill conceived, because it provides oppor· 
tunity to settle "in advance of the hearings." and no hea.rings are held in more 
than nine-tenths of adjudications. If it applies only to cases in which hearings 
are held, then it is bad as a matter of substance, because parties should have the 
opportnnity to settle cases that may be decided without hearings. 

Section 6 (a) moves in the right direction in providing th~ right to be "ac
companied, represented. and advised by counsel," but this right Rhould be un
qualifiE'd. not qualified. It should not be limited to "investigations" and "pro' 
ceerlings" hut it should apply to all dealings between "any person" and "any 
agency." The provision should read: "Any person who voluntarily or involun
tarily appears before any agency or representative thereof shall be accord1"d 
the right to be accompanied, represented, and advised by counselor, if per
mitted by the agency, by other qualified representative." It should apply to per· 
sons who seek from an agency such things as advice, formal advisory opinions. 
declaratOl'y orders, a prosecution of someone, a refusal to prosecute, initiation 
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of a lJl'()Ct:'~ding, agency spor.:.sol'ship of legislation, an inyestigatioa, a limitation 
on an investigation, disclosure of information, nondisclosure of information. 
Tbe provision for right to counsel should, in short, apply to all dealings between 
:lllY l!t~l'son and any agency's representative. 
, ::;ection 6 (e) provides: "Unless otherwise provided by 8tatnte, every agency 
,,11ull Ly rule provide for the issuance of subpenas and shall issue subpenas upon 
request to any party to an adjudication and shall by rule designate officers, in
cluding the presiding officer, who are authorized to sign and issue such subpenas." 
Does this sentence authorize agencies which now have no subpena power to issue 
subpenas'! If that is the intent, it should say so. If that is not the intent, then 
tile words should be limited to agencies that have a subpena power. 

The second sentence of section 6 (e) sayS that the presiding officer or the 
a<Tency may quash a subpena for reasons of relevance or scope. What if the ob
j;ction is to jurisdiction or authority to issue the subpena? What if the re
$istance to the subpena is on grounds of self-incrimination? What if other ap
propriate objections are made? I suggest that the sentence should read: "When 
objection is made to the subpena, the presiding officer or the agency may quash 
or modify it." 

Section 6(f) provides: "Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any inter
ested person made in connection with any agency proceeding." Supposing an 
application, petition, or other request is made that is not "in connection with any 
agency proceeding." Frankly, I don't know what applications are or are not 
"in connection with any agency proceeding," for I don't know the meaning of 
"proceeding," and the definition in section 2(g) does not help me. But what 
I do know is that prompt notice should be given of denial of any application, 
whether or not in connection with a proceeding. Why not strike the words "in 
connection with any agency proceeding"? Similarly, the requirement in the 
second sentence of section 6(f) of a simple statement of reasons should apply, 
whether or not the application is in connection with a proceeding. 

Section 7 (c) rejects the extreme position of the A.merican Bar A.ssociation 
about evidence. The present provision seems to me entirely satisfactory. 

The provision of section 7 (d) about official notice seems to me unobjectionable, 
except that it passes up the opportunity to do some good on this subject, as I 
proposed last year. 

The last sentence of section 8(a) says: "In proceedings in which the agency 
presides at the taking of evidence, its decision shall be the final agency action 
in the proceeding." This provision is unsound, because it cuts off rehearing or 
reconsideration. The decision should be final only if the agency makes it final; 
it should not be final if the agency decides to reconsider. The sentence should 
be deleted. It is not only unsound but it is also unnecessary. 

By limiting appeals to "the questions raised by the exceptions," and lJ.y limit
ing exceptions with respect to findings to assertions that findings are "clearly 
erroneous," section 8(c) (1) has the effect of withdrawing from the agency the 
power upon an appeal to set aside a finding which it deems to be erroneous. This 
means a withdrawal of power from the agency; it means that to some extent 
the power that each agency has had will be divided between the agency and the 
examiner. It the agency no longer has full power over factual determinations, 
surely the agency can no longer have responsibility for results in its field, for 
responsibility can be no broader than power. The provision is unsound. The 
sound and essential idea is that of section 8(a) of the Administrative Procedure 
Act, that the agency on appeal or review shall have "all the powers which it 
would have in making the initial decision." This idea should be retained. 

The requirement of section 8(c) (2) that an appeal board must be composed 
of agency members or hearing examiners unduly limits the agency with respect 
to composition of an appeal board. The FCC's highly successful review board 
is not composed of either agency members or hearing examiners; perhaps it 
would not be so successful if it were. The agency should be given full freedom 
in maldng selections of personnel for appeal boards. 

Section 8(c) (2) in its present form does not allow the agency to refuse to 
eonsider an appeal until after the appeal board has cons-idered it and made e. 
clecision. The agency should have power to make this choice. The agency should 
also have power to determine by rule what classes of cases shall go to the appeal 
board and what classes of cases shall go from the presiding officer directly to the 



182 ADMINISTRATIVE PROCEDURE ACT 


agency. And the agency should have power to review or refuse to review any de
cision of the appeal board. 

SectiQn 8 (c) (3) applies only to the agency and not to the appeal board. It 
shQuld 3ipplyal~o to the appeal board. 

The most objectionable featureQf the entire bill, S. 1336, is the push made in 
section 8 to divide PQwer betw~n the agency and its subordinates. All final 
power over all questions, subject to judicial review, should be in the agency, and 
the agency should continue to have full responsibility for all decisions. That 
the agency must work through a staff, including presiding officers, shQuld not 
mean that power will be withdrawn from the agency. No power should be 
transferred from the agency to presiding officers. The agency should not in 
any degree lose control within the area where it has responsibility. 

These remarks are addressed especially to section 8 (c) (4), which seems to me 
alarmingly unsound. The agency's power to review on its own motion is there 
limited to questions of law and policy; the first sentence, through the word 
"only," says that an agency may not "Qrder the case before it for review" on 
the ground that the findings are erroneous. Each agency should continue to have 
this power. 

The second sentence of section 8 (c) (4) seems to. me especially queer in several 
respects. Under the first sentence, the agency may not order a case befQre it 
because it disagrees with a finding Qf fact; under the second sentence, the 
agency may raise "any issue of fact it deems material." DQes this mean that 
if the Qnly questiQn in a case is one Qf fact, the agency is powerless tOo review, no 
matter how strongly it disagrees with the findings? Does it also mean that if 
a case invQlves a questiQn Qf fact and a questiQn of poliCY, the agency may re
view both questions? If so., the questiQn of the agency's power to. review ques
tiQns Qf fact will depend upon the utterly fQrtuitous question whether the case 
alsQ happens to invQlve a questiQn Qf policy, and such a result is ridiculous. 
But if this is nQt what section 8(c) (4) means, then it has a meaning that I am 
unable to find. 

The second sentence of section 8 (c) ( 4) is alsQ Qbjectionable for additional 
reaSQns. The proviso says that "if the agency raises any issue of fact it deems 
material, the agency shall remand the case with instructions for further pro
ceedings before the presiding officer." Does the term "further proceedings before 
the presiding officer" mean that the hearing will be reopened for taking addi
tional evidence? This is' what it seems to mean. But any such "further pro
ceedings" will be complete nQnsense in any case in which all the evidence that 
should be taken has already b~n taken, and nine-tenths 001' more of the cases in 
which "the agency raises any issue of fact" will be of that character. 

What is the agency to do if it finds that the presiding officer's findings are not 
supported by substantial evidence? Does the agency have less power with re
spect tOo findings that go. Qut in the agency's name than a reviewing court has? 
The answer to this questiQn is yes if the wQrds are interpreted accQrding to their 
plain meaning, and yet any such result WQuid be absurd. 

Does the agency have to allQw the taking of further evidence even if it believes 
that no further evidence need be taken? The answer tOo this question is yes if 
the wQrds are interpreted accQrding tOo their plain meaning, and yet any such 
result would be absurd. 

What I am saying is that sectiQn 8 ( c) (4) seems to me a CQmplete absurdity. 
I see nQ cure for it but tOo strike it in its entirety and start again. The only 
wQrds that should be kept are the follQwing ones: "On such review the agency 
shall have all the power it would have if it were initially deciding the proc~ding," 
except that the word "prQceeding" should be changed to "case." Such a prQvision 
should be unqualified, and all other prQvisiQns of the bill shQuld be in conformity 
with the vital principle of this provisiQn. 

Section 8(c) (5) provides: "The action on review or on appeal if no review is 
taken shall be on the record and be the final action of the agency except when 
the decisiQn is remanded Qr set for reconsideration or rehearing." Each element 
Qf this strange sentence seems to me either undesirable or unnecessary: (1) The 
idea that "action * * * shall be on the record" is all wrong. The finding of 
facts must be Qn the recQrd. The cQnclusions of law need not be on the record. 
The determinatiQn Qf policy n~d nQt be Qn the record. The "action" is not 
on the record. (2) The phrase "if no review is taken" does violence to legal 
language. A party "takes" an appeal. But an agency does nQt "take" review. 
(3) The statement that "action * * * shall be '" ... * final'" * ... except when 
the decision is remanded Qr set for reconsideration or rehearing" accomplishes 
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HO useful purpose, and it may be harmful. Without setting the case for recon
sideration or rehearing, the agency may want to make a correction in its o!'der or 
in its opinion. All courts and all agencies have power within a limited period to 
make changes and to express afterthoughts, without setting the case for recon
sideration or rehearing. This customary power should not be taken away. 
Since section 8 (c) (5) does no good and since it is harmful in several ways, it 
sbould be deleted in its entirety. 

Section 9{a) says: ';Every agency shall have a duty * '" '" to set * * * any 
Investigation * * '" required to be conducted pursuant to this act * * *." This 
makes no sense, since this act does not require any investigation to be conducted. 
The whole provision of section 9(a) is badly drafted. The last sentence for
bids any "substantive rule" except "within jurisdiction." Why the word ;'sub
stantive"? Is it the intent that procedural rules need not be within jurisdic
tion? I would strike all of section 9 (a) , for it does no good. 

The introductory clause of section 10 seems to me all right in substance but 
bad in the draftsmanship. It seems to me illogical to have two phrases, one re
ferring to what is precluded by law and the other to what is precluded by 
statute. One is wholly included within the other. Apparently the intent is to 
make no change in the results under the Administrative Procedure Act.. If that 
is the intent, then a good way to express that intent would be my making no 
change in the language of the Administrative Procedure Act. If the intent is 
to make some change, then that intent should be expressed. For my part, I 
would leave the introductory clause of section 10 as it is in the Administrative 
Procedure Act. 

The provision of section 10 (a) seems to me to be excellent. I assume that it 
means that a Federal taxpayer will have standing to challenge an illegal expendi
ture by a Government agency, but this is far from clear and should be made clear. 
The question of a taxpayer's standing is a major one. It should not be dealt with 
in such a cryptic fashion. 

Probably the most important provision in S. 1336 is the last sentEmce of section 
10(b) : "The action for judicial review may be brought against the agency by its 
official title." Heretofore, nonstatutory remedies for judicial review have had to 
be brought against officers, not against agencies, because sovereign immunity 
has prevented such suits against agencies. Under this provision, suits for declara
tory judgmEmts, for mandatory relief, for prohibitory or mandatory injunction, 
and for habeas corpus can be brought against the agency by its official title. 
Congressional authorization of such suits must mean congressional consent to 
such suits, and congressional consent is all that is neoo>ed to escape from the 
judge-made doctrine that the Government cannot be sued without its consent. 

I hope I am correct inmy interpretation of the last sentence of section 10('b). 
I hope the intent is to circumvent the doctrine of sovereign immunity. But if this 
is the intent, I think it should be made somewhat clearer than it is in the present 
draft. The present version is likely to cause unnecessary litigation over the 
question whether or not sovereign immunity may sometimes be a defense. 
Frank!ly, I think that occa;.sionally sovereign immunity should be a defense; the 
provision in its present form can be interpreted to do essentially what I want, but 
it needs refinement. 

I propose that the following be substituted for the last sentence of section 
10(b) : "The action for judicial review may be brought against the United States, 
the agency by its official title, or the appropriate officer. Consent is given to an 
award of specific relief against the United States, or against an agency or officer 
of the United States, irrespective of the doctrilne of sovereign immunity, in any 
suit for declaratory judgment, relief in the nature of mandamus, prohibitory or 
mandatory injunction, or habeas corpus, or for any combination of these remedies, 
in any case or controversy in which the court finds that the issue or issues are 
appropriate for judicial determination, except that one who is by law Emtitled to 
recover money in an action against the United States may in the discretion of 
the court be denied specific relief if the court finds that (1) an award of specific 
relief may impair a governmental program and that (2) mon~ry relief is in the 
circumstances a just substitute for specific relief." 

The last sentence of section 10( c) seems to me in part the opposite of what 
should be intended: "* * * agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been presented or determined 
any application for * * * an appeal to superior ageney authority." The words 
seem to say that one is entitled to appeal to superior ageney authority may go to 
court before appealing to the superior agency authority. What should be pro
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vic1ed is exactly the opposite. One who has a right of administrative appeal 
should not be entitled to go to court until he has taken his administrative arJpeal. 
My proposition is the heart of the doctrine of exhaustion of administrative reme
dies, developed by the courts. I assume that the proposal to depart from what 
every judge knows instinctively must stem from an inadvertence and is not 
intended. 

Perspective.-We have come a long way from the proposals of the second Hoover 
Commissioo's Task Force in 1955. In my opinion, their recommendations were 
rather wild and would have been extremely harmful to the Federal administra· 
tive process. The American Bar Association recognized this, and itS' first bill 
moved in the right direction, making the proposals milder. But it kept too many 
of the 1955 recommendations, in my opinion. The further history haS' been one 
of gradually, step by step, moving away from the extreme recommendations of 
the American Bar Association. The present bill, S. 1336, has only a few remnants 
of that extremism. 

The present draft, now that the extreme proposals have been eliminated, does 
not provide for any very significant changes. The most important are those of 
section 3(c) and those of sectidn 8, and these changes are in my opinion highly 
objectionable, although I am in complete agreement with the objectives of section 
3 (c) , as distinguished from its crudeness. 

The most important desirable changes in the present draft are, in my opinion, 
those relating to standing and those relating to sovereign inimunity. But the 
one on standing does not say, as it 'should say, that a taxpayer has standing to 
challenge an illegal expenditure, and the one on sovereigu'immunity is so im
direct that I can't be sure that tt deals with sovereign immunity. Both of these 
provisions, I think, need to be clarified. 

Perhaps :the most important remark that can be made about the present bill is 
it fails to reach most of Ithe trouble spots of administrative law. A good bill 
would bring some improvements to our system at all the poimts of greatest 
deficiencies. 

A good bill would deal effectively and responsibly with the problem of govern
ment information. It would be based upon comprehensive studies that would de
termine what information should be kept confidential and what information 
should be open to public ilnspection. It would open up a very great deal that is 
now secret, and it would do this with enough refinement of detail that typical ad
ministrators would not be alarmed by it. 

A good bill could straighten out the complex and unsatisfactory law about legis
lative, interpretative, and retroactive rules. The present bill is silent on this vital 
subject. 

A good bill would deal with the misuse of trial procedures for resolving 
economic imponderables. It would provide that trial procedure shall not be 
used except to resolve specific issues of fact. It would end such spectacles as 
the Civil Aeronautics Board's taking evidence, subject to cross-examination, on 
the question of how many airlines, from the standpoint of monopoly and competi
tion, should fly between a pair of cities. 

A good bill, instead of providing for making rules by trial methods, as this 
one does, would provide that trial-type procedure shall not be used for rule
making, unless the agency finds that specified issues of fact may most efficiently 
be resolved by the method of trial. 

A good bill would deal with the procedural problems of ratemaking, as such. 
A good bill would not leave the problem of requirement of hearing to other 

legislation and to the courts through constitutional Interpretation; it would 
deal with that problem, instead of avoiding it. 

A good bill would contain provisions to govern trial-type hearings that are 
held even though neither a statute nor a constitutional provision requires such 
hearings; this bill contains nothing on this subject. 

A good bill would go much more deeply into the extremely difficult problems 
of official notice. This bill is satisfactory on that subject as far as it goes but it 
does not go far enough into the problem. 

A good bill would contain evidence provisions not only on the que"tion of 
what evidence may be admitted but also on the question of what evidence may 
suffice to support a flnding. This bill does not deal with this subject. What 
is most needed is a clear provision that the residuum rule is rejected, that is, 
that the test of reliability of evidence is not its admissibility in a jury trial. 

A good bill would be concerned not only with adjudication, rulemaking, and 
judicial review, but also with the most difficult and important subject matter 
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. 'ill-the vast and important area of discretionary power which is unchecked 
~f. ~ither hearing safeguards or judicial review. It could require openness in the 
\rcise of discretionary power, fQrbidding secrecy except when special rea

:xns justify secrecy. It could require findings Qf fact and statements Qf 
::;0usons fQr some determination even when hearings are not required. It eQuId 
r~lcoUrage a system of precedents and of consistency in some classes Qf informal 
e ction. It could search fQr ways to' utilize the principle of checl~ for informal 
~eterminatiQns. It could lay dQwn SQme rules abQut fair prQcedure even when 
(he procedure is as informal as conversation. 
t :\. gOQd bill would prQvide criteria on the cQnfused subject Qf exhaustion of 
ad~inistrative remedies. This can be dQne and it shQuld be dQne. The present 
~ill is silent. 

A gOQd bill would deal with the subject Qf ripeness for judicial review. On 
no other sllbject in the area Qf administrative law has the Supreme Court so 
often contradicted itself or so often failed to fQllow the rules it has lnid down 
for courts and fQr practitioners to' follQw. The draftsmen Qf the present bill 
have not even attempted to' deal with this subject, even though the need fQr 
lC<Tislation here is far greater than it is Qn many of the subjects dealt with ill 
th~ present bill. 

A good bill would deal with nonstatutory forms of proceedings. The most 
unsatisfactQry one is relief in the nature of mandamus. Mandamns is abolished 
b:v rule 81 (b) Qf the Federal Rules Qf Civil PrQcedure, but it has survived its 
abQlitiQn, in the fQrm Qf what is called relief in the nature Qf mandamus. 
What is needed is to abOlish relief in the nature of mandamus, with a simple 
provision that the Qnly mandatQry relief available in a Federal CQurt shall be 
through mandatory injunctiQn, which shall continue to' be controlled by equi
table considerations, as how, and nQt by the harmful intricacies of mandamus 
luw. 

A good bill WQuld deal with judicial review in the form Qf tort suits against 
the GQvernment and 'against Qfficers. It WQuld build Qn recent studies that 
have been made, nQtably the one by the California Law RevisiQn CQmmissiQn. 
It would abQlish SQme of the exceptiQns under the Federal TQrt Claims Act, 
especially the exceptions fQr deliberate torts. It WQuid deal with the subject 
of Qfficer liability in tQrt, including the problem Qf the relatiQn between the 
officer and the GQvernment when the plaintiff is entitled to' recover. It WQuld 
in some circumstances SUbstitute strict liability of the GQvernment fQr liability 
based Qnly on fault. 

A good bill would quite decisively end 'SQvereign immunity in suits for 
specifiC relief and fQr declaratQry judgments, with only slight designated 
exceptions. ' 

A gQQd bill WQuid enlarge the area Qf Judicial reviewability. Mnch govern
mental actiQn is nQW unreviewable that ought to be subject to' judicial check. 
The draftsmen of the present bill have fluctuated between the twO' extremes of 
leaving the law as it is, and prQviding SO' much review that, as the American 
Bar AssociatiQn's bill WQuid prQvide, the President's decisiQns about foreign 
policy WQuid be judicially reviewable. A study of this subject should yield a 
middle poRitiQn between these extremes, and a gQQd bill WQuid call for a middle 
positiQn, in my QpiniQn. 

American administrative law is in its early stages Qf develQpment. in my 
opinion. We have many deficiencies that need cQrrection, and mQst Qf them 
can be corrected by apprQpriate legislatiQn. 

The present bill is the product Qf extreme prQposals which have gradually 
been weakened and finally eliminated, leaving very little that is WQrthy of 
enactment. What is needed is cQmprehensive legislatiQn that will be based 
UPQn full study Qf the many trouble SPQts. 

Senator BURDICK. One concluding question: If your proposals 
were adopted, specific proposals, what would be your characterization 
of the legislation we would have ~ Good, bad, or indifferent ~ 

Mr. DAVIS. If these proposals were adopted ~ 
Senator BURDICK. Specific proposals you have made. 
Mr. DAVIS. What I am proposing now is subject matter that ought 

t~ be dealt with in the legislation, and I assume it would have to be 
kIcked around quite a bit to determine what is the consensus. 
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Senator BURDICK. I am referring now to specific proposals you 
made in your presentation on S. 1336. 

Mr. DAVIS. Apart from what I think a good bill would contain~ 
Mr. FENSTERWALD. Yes. 
Mr. DAVIS. I would say I think it might be worth the ponderous 

effort of the congressional machinery to put it through, but it would 
be laboring a good deal to produce something tiny. 

THE BROOKINGS INSTITUTION CENTER FOR ADVANCED STUDY, 

Washington, D.O., June '£5,1965. 


Hon. EDWARD V. LONG, 

U.S. Senate, Washington, D.O. 

DEAR SENATOR LoNG: This letter has three purposes-(l) to make clear that 
many records in the National Archives are closed to public inspection; (2) to re
spond to the written statement of the Department of Justice, which was filed after 
the close of the hearing; and (3) to respond to the letter of the American Bar 
Association, dated June 4, 1965, which is devoted exclusively to an attack upon 
my oral statement to the committee. 

(1) The National Archives.-During my oral statement to the committee, Mr. 
Fensterwald said that "the records which are to be permanently kept are sent 
to the Archives where they are available anyway. So you don't have this prob
lem of all records back to 1789 in a massive sense, all you have got is the records 
that are available in the National Archives. And they are available today, as I 
understand it." 

To that I said: "There is a great deal in the Archives that is not available." 
My purpose now is to implement my oral statement just quoted. The commit

tee is plainly mistaken in proceeding on the assumption that all records in the 
National Archives are now open to public inspection. No more is necessary to 
discover the mistake than to consult the relevant statute (44 U.S.C. sec. 397) 
which provides that the Administrator of the National Archives must keep rec
ords confidential whenever the head of the agency whose records are involved 
so requests, with some exceptions. Requests for confidentiality are quite common. 
Of the records in National Archives less than 25 years old, possibly something 
like 40 percent are confidential, according to an informal estimate or guess an 
officer of Archives has made for me in a telephone conversation. This estimate 
or guess is not based on measurement or statistics and the officer himself asserts 
that it may be inaccurate. 

The fact seems reasonably clear, however, that a large portion of the records 
in the National Archives are now closed to public inspection, and that the pro· 
posed section 3 may require tremendous expenditures to separate what is reo 
quired to be open to inspection from what is covered by the exceptions in sec
tion 3(e). 

The provisions of section 3 (c) and section 3 (e) in their present form ar~ en
tirely unsatisfactory. They overshoot in requiring openness of information that 
should be- kept confidential, and then they give the agencies a means of defeating 
the requirement of openness by making openness prohibitively expensive to some
one who wants to look at the records. Seldom will the requirement of openness 
be of any use to a private party if the agency can tell him that he can see the 
records if he will pay the $7-$70 million that will be required to separate the 
closed information from the open information. 

Although much further study is obviously required before a proper draft caJ) 
be prepared, my surmise is that the only workable system, in the main, may be 
a requirement that the separation of closed information from open information 
must be made at the time the records are first compiled. The bill in its present 
form makes no such requirement. 

The observation I have just made seems to me to have a good deal of meaning. 
The meaning is that not even a good beginning has been made toward drafting 
a satisfactory bill on the subject of public information. It seems to me obvious 
that much further study of the problem of open records is necessary before a sat
isfactory bill can be drafted. 

(2) The Department Of Justice.-The written "appendix" to the oral state-
ment of the Department of Justice, filed after the hearing, is disappointingly nega
tive. It seeks to tear down what others have constructed, but it makes hardly 
any affirmative suggestions. 
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I shall not comment comprehensively on the statement by the Department of 
Justice, lmt I shull single out a few of its positions which especially call for 

cOf:l~~~oint 1, the Justice Department objects to the redefinition of adjudication 
and of rulemaldng. Its main idea in its five-page discussion is that S. 1338 is 
"conceptually unsound" in disregarding "the basic differences between quasi~ 
le"islative and quasi-judicial functions and to determine the application of pr~ 
cedural reqUirements according to whether the parties are named." The Depart
ment asserts what it believes to be "conceptually unsound" but it never gets 
aronnd to asserting what definitions would be conceptually sound; it speaks of 
"the basic differences between quasi-legislative and quasi-judicial functions" 
without saying what those differences are. Nor does it try to explain why it 
rejects accepted theory. 

'In absence of some new affirmative idea, one must choose between the defini
tions of S. 1336 and the definitions of the present act. Under the present act, the 
definitions are woefully deficient; a cease and desist order issued by the Federal 
Trade Commission against the X company is a "rule," and the President engages 
in "adjudication" whenever he appoints an officer, recommends legislation, makes 
a speech, or decides to visit his Texas ranch. 

,The need fur curing the present definitions is clear. And nerfection in de
fining such terms as "adjudication" and "rulemaking" is unlikely. 

The Department's position is essentially that we should not improve on the 
present definiti'ons !because the proposed defirri-tions may -seem to some minds 
imperfect. I think wesh'Ould adopt the proposed definitions unless someone 
can sh'OW 'how to improve them. The reasons in flavor of the proposed definitions 
are that they correct gross ineptitudes 1n the present act, they are rea-sonably 
satisfact'Ory and are likely to prove w'Orkable,and no one has proposed anything 
better. 

If the Department 'Of Justice thinks that the proposed defini'bions can be im
proved,why 'Cloes 'it not come forth -with its affirmative pr'Oposals? 

Even though the need for opening up Government information is a strong 
one, and even 'though Congress is on the way ·to recQgnizing that need, the De
partment of Justice apparently resists the entire movement toward more 
openness. 

The Department Qf Justice itself is Qne of the principal violators of section 
3(lb) of the Administrative Procedure Act, which requires: "Every agency shall 
'" '" '" make available to public inspection all final opinions or orders in the 
adjudication of cases (except those required fur good cause to be held confi
dential '" '" "')." With respect.oo its ImmigratiQn and Naturalization Serv
ice, the Department has never published a rule' Qpening any opinions or orders 
to public inspection, even though most of them clearly a,re nO't required for good 
cause to' beheld confidential. 

In one recent year the Immigration Service disposed of 693,190 applicatiOns, 
and the number ,(jf ord~rs or opinions puJblished. was 58. Nearly all of the rest 
were closed to 'pulblic 'inspection, in viola,mon of 'Section 3(b). 

The Attorney General',s regulation (19 F.R. 8071, sec. 1.70 (1954»), that all 
immigration records "are regarded as confidential," is ;a clear viola-tion of sec
tion 3(b), for the Attorney General's O'wn 'behav-ior conclusively shows that nO' 
judgment has been made that all opin~ons and 'Orders must be kept confidential. 
All proceedings at the level of the Board O'f Immigration Appeals, involving the 
same iDIfO'rma:tion thla:t ,the ,same ca'ses involved in their earlier stages, are open 
to the public, no matter what the alien's interest inpl"ivacy may 'be. Even when 
the reasons for -privacy are at their strongest, the record is open to public in
spection, and .the alien',s name is nO't kept confidenmal. 

The plain fact is 'that no determination has been made at any levela:bout 
the need for protection of privacy. Keeping -all Qfa class Of cases confidential 
at one stage and then opening all of the same cases to the public at another stage
eannot'be the result of a judgment aloout need fQr privacy. . 

The legislative committees that drafted section 3(b) explained that the rea
son for open-ing to pUblic inspection all orders and opinions was that affected 
parties should 'be entitled to "consult precedents." 

The need for consulting precedents ,is O'ften strong whether Qr n'Ot opinions 
have been 'written,and Oongress carefully provi'ded 'that "opinions 'Or orders" 
should 'be open to public inspection. 

The Department of Justice has a deUberate policy of concealing some of its 
most important precedents. One outstanding example of this should suffice. 
Many aliens whO' have rome to' the United S'tates a's (>x~hange visitors could 
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have come in some other status. An exchange visitor who cannot get a waiver 
of the 2-year foreign residence requirement can sometimes get a retroactive 
rescission of the exchange visitor status. Hundreds or perhaps thousands of ex
change visitors now in the United States could take advantage of the prece
dents allowing rescission of the exchange visitor status if they could know that 
the precedents exist. These precedents are extremely impol"'tant. '.rhe orders 
were issued without opinions. .But the Department of Justice keeps them secret. 
It has ne':er published one of them. It bas never 'Opened such an order to pub
lic inspecti'ol1. It has never made an announcement of its poHcy of allowing 
rescission. 

Keeping the law of rescission secret involves injustice, in my opinion--clear 
injustice,seriolls injnstice, inexcusable injustice. But the officers of the Depart
ment of Justice ,are indifferent to this kind of injustice. It was specifically called 
to their attention more than a year 'ago, and they have done nothing to COr
rect it. 

One purpose of section 3 of the Administrative Procedure Act is to prevent 
systems of secret law. The Department of Justice maintatins a system of secret 
Lny. And it now comes before this committee and ()pposes a strengthening of 
the present section 3. 

Secret law is an abomination. It has no place in 'any decent government. 
Let's strengthen section 3. Let's get rid of secret law. Let get rid of this 
kind. of injustice in the Justice Depa'rtment. Let's do the work on section 3 
that is necessary in order to make it sound and practical, and let's make H en
forceable against the Department of Justice. 

In its point 12, the Department of Justice has evidently made a mistake. 
It says that under the proposed section 5, "every case of 'adjudication' before 
eyery agency ,yould be subject to the proposed requirements," and it says tha:t 
"The application of the requirements to aU informal adjudications leaves con
siderable uncertainty." It has apparently failed to note that section 5(a) be
gins with the words "In those cases of adjudkation which are required by the 
Constitution or by statute to be determined on the records after opportunity 
for agency hearing," and that the "requirements" of section 5(b) are almost 
nonexistent. 

The Department of Justice quotes the six numbered provisions of the intro
ductory clause of section 5 of the present AdmiJIlistrative Procedure' Act and 
asserts that they should not be eliminated from the bill. S. 1336 eliminates 
these six numbered provisions, as I suggested should be done a year ago. The 
Department makes a long argument that labor union certification cases should 
not be subject to "the proposed requirements of 5, 7, and 8." The Department's 
argument seems to me to be based upon a misreadi!ng of section 5 of S. 1336. 
The bill will not make certification cases subject to 5, 7, and 8, because sllCh 
cases are not within the introductory clause of section 5(a) of S. 1336; they are 
not "required by statute to be determined on the record '" '" "'." Nor are any 
of the other cases in the six numbered proviSions. I still think that the elimina
tion of the six numbered provisiO!l1s is desirable. If the elimination will cause 
some harmful effect, the Department has failed to point out what it is. Its 
lengthy statement about certification is based upon a clear-cut mistake. 

In its point 16, the Department has again apparently misread S. 1336. With 
respect to section 5(a) (6), it proposes that the bar against participation in de
cisions by officers who are engaged in advocatiJIlg should apply only to "advocacy 
in the same or a factually related case, rather than those who engage in advocat
ing functions generally." But section 5(a) (6) is already limited to those who 
are engaged in advocacy in the same or a factually related case. 

My strongest objection of all is to the Justice Department's point 19, where 
the Department says that "the Federal Bureau of Investigation is not to be im
peded in its investigations" by a requirement of the right to counsel. S. 1336 
provides in section 6 (a) for Ithe right to be accompanied, represented, and ad
vised by counsel in any agency proceeding or investigation, whether the appear
ance is voluntary or iInvoluntary. The question is one of policy and in some 
circumstances of constitutional right. I think the provision of section 6(a) is 
sound as far as it goes. I see no reason for allowing the right t'O counsel in 
investigations by some agencies and denying it itn investigations by the FBI. The 
Supreme Court in applying the due-process clause does not make an exception 
for the FBI. Nor should Congress. 

Point 33 of the Justice Departm.ent's statement seems to me to be based upon 
another misunderstanding. The Department says: "Reviewable action includes 
not only action made reviewable by statute, but 'every final agency action for 
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which there is no other adequate remedy in. any court.''' In quoting these words 
from section 10(b), the Department has apparently forgotten that they are modi
fied by the introducetory clause of sectiOill 10: "Except so far as * '" * judicial 
review of agency discretion is precluded by law * * *. As soon as this modifica
tion is taken into account, the Department's cause for alarm disappears, except 
to the extent that the Department's Rilarm relates to sovereign immunity. 

The threat to sovereign immunity comes primarily from the last sentence of 
section 10(b), which the Department does not mention. My opinion is that 
sovereign immunity is the worst sore spot in the current law of judicial review 
of administrative action, and that the sore spot should be cured by legislation. 
When a citizen has a meritorious claim against Uncle Sam, the Department of 
Justice should no ionger be allowed to defeat the claim by invoking the outworin 
doctrine of sovereign immunity. The court should have full authority, without 
the hindrance of the doctrine of sovereign immunity, to determine whether or not 
the ciaim is meritorious. That is what the courts are for. The sound principle, 
which is followed by nearly all the governments of the world except that of the 
United States, was stated by the Supreme Court of the United States in 1882: 
"Courts of justice are established, not only to decide upon controverted rights of 
the citizens as against each other, but also upon rights in controversy between 
them and the Government." 

(3) The American Bar A88ociation'8 letter.-Although the ABA letter is 
mostly argument in favor of a lost cause, it is also exclusively an attack on my 
oral statement to the committee, and I cannot leave it unanswered. 

The committee in S. 1336 adopted my proposal that one who is "adversely 
affected ill. fact" should have standing to obtain judicial review. On behalf 
of the ABA, Mr. Benjamin said in his prepared statement that the words "in 
fact" have never been used by the courts in .this manner. In my oral state
ment, I quoted from the Supreme C()urt's opinioo in the Bantam Books opinion 
of 1963 to show that the ABA is mistaken. 

Now comes Mr. Benjamin in his ;letter with some strange, strange reasoning. 
Instead of acknowledging that he was wrong in his statement that the courts 
do not use the words "in fact," he astonishingly says that his statemoot "is 
correct." He proves that the courts do not use the words "in fact" by showing 
that when the courts use the words "in fact" they do not use them as words of 
art. 

Of course, the truth is, as Mr. Benjamin should acknowledge, that the courts 
do use the words "in fact" because the committee reports explaining the Admin
istrative Procedure Act said that one has standing who is "adversely affected 
iIn fact by agency action." This statement in%the committee reports Is now usually 
the law, except that some of the case law is confused because some courts have 
decided questions of standing without knowledge of the committee reports. My 
proposal to put the words "in fact" into the statute is not a proposal to change 
the main structure of the law of standing. All that I ask for is a clarification 
of the law that already exists. The statement by the committees at the time of 
adopting the Administrative Procedure Act is entire1y sound and is the basis 
for the present law. The statemoot by the committees should be incorporated 
into the statute, so that lawyers and judges who do not consult the committee 
reports will be able to get their answers from the statutory language. 

Mr. Benjamin also argues for retention of the term "aggrieved" as a basis 
for standing. I have no objection to keeping this term. What I object to is 
the ambiguity of the present provision of the APA, which confers standing upon 
any person "adversely affected or aggrieved by [agency] action within the 
meaning of any relevant statute." The problem is whether the words "adversely 
affected" are modified by the words "within the meaning of any relevant statute." 
As a matter of word analysis, the answer can be either way. As a matter of 
statutory construction by conventional methods, resort to the legislative history 
shows that the second dause does not modify the first one, for the committees 
saId that one has standing who is "adversely affected in fact by agency action." 
The committees wrote more clearly in their reports than they did in the statute. 
I think if the words just quoted were the statutory foundation for the law of 
standing, nothing more would be necessary. But I have no objection to saying 
also that parties aggrieved have standing. 

On the right to counsel, Mr. Benjamin's remarks in his letter are largely 
well taken, except that in commenting on my comments he fails to reach my 
most important suggestion, which was that the right to be represented by coun
sel should not be limited to "any agency proceeding or investigation" but should 
extend to every kind of dealing between an agency and any person. 
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Mr. Benjamin wants exceptions to rules to be handled by what he calls adjudi
catory procedure. I have objected that his term "adjudicatory procedure" could 
either trial or argument, and that if it means trial procedure, it won't make 
sense for most cases, because most cases involving adoption of exceptions to 
rules do not involve disputes of fact. Mr. Benjamin in his letter now says that 
I am "clearly mistaken" because: "How can anyone ask to be excepted from 
the operation of a rule without a factual showing that differences in his position 
from that of others subject to the rule call for different treatment?" The answer 
to Mr. Benjamin's question is obvious. Even when a factual showing must be 
made, trial procedure is inappropriate unless a dispute of fact arises. Ninety
nine percent of the facts an agency uses are found without trial procedure, for 
no dispute about them exists. My position still stands: Using trial procedure 
for making exceptions to rules is undesirable, except in the rare case involving 
a dispute about facts. 

My final point about Mr. Benjamin's letter may be the most important one. 
In my statement to the committee, I gave a long list of problems that I think 
a good bill would try to solve. Mr. Benjamin in his letter eommits the Amer
ican Bar Association to opposing my suggestions. Here is one of his sentences: 

"The suggestion that 'a good bill would deal with the question of when a 
hearing ought to be required' seems to me to ignore the basic limitation on what 
general procedural legislation can deal with; there is no possible way of solving 
this question by a statutory provision applicable across the board to all agenCies." 

'Vhat the ABA find not "possible" may be possible through only a slight 
amount of resourcefulness. I most emphatically disagree with the proposition 
that "there is no possible way" of solving this problem. This is not the same 
as saying that I have a readymade solution all worked out with full refinement. 
But to show that a solution is possible, I suggest the following approach: The 
first step is to recognize that "hearings" may be separated into two kinds, trials 
and arguments, and that the problem for which a solution is most urgently 
needed is when a trial should be required. We could make great progress if a 
simple statute would provide that trials shall not be held except on disputed 
issues of fact and that when trials are he-Id they should be limi.ted to dispnted 
issues of fact. We could also explore the potentiality of a statutory proviSion 
that trials shall not be held on questions of broad economic imponderables. Such 
a provision could alleviate one of the great abuses of the administrative process, 
although a good deal of work might have to be into the determination of the 
limits of the provision. Perhaps the statute could be further refined by provid
ing that parties with sufficient interests at stake should, with some specified 
exceptions, hllve a right to trial on disputed issues of adjudicative facts, but 
that an agency should have a discretionary power to determine whether or not 
trial methods should be used on issues of legislative facts. 

A statutory framework along such lines as these could be very helpful both 
in assuring that trials are held when they are appropriate and in assuring that 
trials are not held when they are inappropriate. The improper use of trials is 
becoming a major deficiency in some agencies; the result is often undue delay 
and undue expense, and the items of delay and expense often go to the essence 
of justice. ' 

To the American Bar Association's tired statement that "there is no possible 
way" to solve the problem, I say: "Let's try it and see what we can do." 

Now that the major positions of the ABA have been rejected, what remains 
in this bill is largely empty. If the bill is to amount to anything, a new affirma
tive push is necessary. The most important fact about the bill in its present 
form is that it fails to reach most of the trouble spots of administrative law. 
The potentialities fOr dealing effectively with the trouble spots through legisla
tion are very great. ' 

If the committee would only tap the best of the thinking in the agencies, it 
would quickly discover many ways to improve the administrative process. Much 
of what the American Bar Association finds impossible is possible and some af 
it is even easy.

Respectfully yours, 
KENNETH CULP DAVIS. 

Senator BURDICK. Thank you. 
The committee is adjourned until 10 o'clock tomorrow morning. 
(Whereupon, the committee adjourned at 4 :40 p.m. until the fol

lowing day, May 14, 1965, at 10 a.m.) 
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FRIDAY, MAY 14, 1965 

U.S. SENATE, 
SUBCOMMI'ITEE ON ADMINISTRATIVE PRACTICE AND 

PROCEDURE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.O. 

The subcommittee met, pursuant to notice, at 10 :10 a.m., in room 
1318, New Senate Office Building, Senator Edward V. Long (chair
man of the subcommittee) presiding. . 

Present: Senator Long. 

Also ;present: Bernard Fensterwald, Jr., chief counsel; Charles 


H. Helem, assistant counsel; Cornelius B. Kennedy, minority counsel; 
and Gordon H. Homme, assistant counsel. 

Senator LONG. The committee will be in order. 
I would like first, without objection, to place in the record a letter 

from Mr. R. W. Nahstoll, president of the Oregon State Bar, in 
behalf of the State Bar Association of Oregon, endorsing-indicating 
their support of Senate bill 1758. 

I also would like to place in the record at this time a letter ad
dressed to Senator Thomas J. Dodd from the president of the Con
necticut Bar Association, also indicating the support and the endorse
ment of this bill by that particular bar association. 

(The documents referred to follow:) 
OREGON STA.TE BAR, 

Portland, Oreg., May 12, 1965. 
Re S. 1758. 
Hon. EDWARD LoNG, 
Subcommittee on Administrative Practice and Procedure, 
Senate Jttdiciary Committee, 
Washington, D.C. 

DEA.R SENATOR LONG: The Oregon State Bar has on several previous oc· 
casions endorsed its support of, and currently supports, the principle that 
members of the several State bars should oe permitted to represent clients 
before all Federal departments and agencies, without being subjected to special 
admission requirements and examinations. 

The Oregon State Bar, therefore, is in support of S. 1758. We commend 
your interest in this matter and wish you all success in this important 
legislation. 

Very truly yours, 
R. W. NAHSTOLL. 

CONNECTICUT BAR ASSOCIATION, 
Ha1'tjord, Conn., May 7, 1965. 

Hon. THOMAS J. DODD, 
Senate Office Building, 
Washington, D.C. 

DEAR TOM: It has been brought to our attention that hearings on Senate bill 
S. 1758, will 'be held during the peliod of May 12, 13, and 14. This bill, as you 
know, would permit lawyers 'to 'practice before Federal agencies without being 
subjected to special admissions requirements. 
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On behalf of the Connecticut Bar Association, I ,,-ant to reiterate the posi
tion that we took in favor of S. 1466 in the 88th Congress. I am told that S. 1758 
is substantially the same legislation as S. 1466, and \ve want to go on record 
strongly in favor of S.1758. 

We hope that you will support this important legislation when it comes up fol' 
action ill the Senate. 

Cordially, 
BERNARD H. TRAGER., President. 

Senator LONG. There are quite a number of other endorsements by 
various bar associations in regard to the support of that particular 
bill which will be placed in the record either today or sometime during 
the course of the hearings on this legislation. "

We have quite a number of ,yitnesses today. I wonid like to ask Ollr 
witnesses to condense their statements as much as possible. I would 
like to indicate to them that if it is desirable to them, the prepared 
statements, if they ha.ve such, v,-ill be placed in the record in their 
entirety and if it is agreeable to them, they comment from their state
ments 'which we hope perhaps will hold dO,Yl1 and help us with Ollr 
time problem. -VYe do have 11 witnesses at least, and that gets to be 
rather time consuming. So we will ask the indulgence and coopera
tion of the witnesses in that particular. ,Ve are. grateful to you for 
your help. 

Our first witness this morning is Mr. Norbert Schlei, the Assistant 
Attorney General, who has consented to come here this morning. He 
was scheduled in the la...st 2 days, but due to the time :problem, we were 
unable to hear Mr. Schlei at that time. We do apprecIate his rearrang
ing his schedule so he could come back here today. 

Please come forward and make your statement. 
Indicate who your associate is. 

STATEMENT OF NORBERT A. SCHLEI, ASSISTANT ATTORNEY GEN· 
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE; 
ACCOMPANIED BY WEBSTER MAXSON, DmEC~OR OF THE OFFICE 
OF ADMINISTRATIVE PROCEDURE 

J\;lr. SCRLE!. I have with me lVIr. "\:Vebster Maxson, who is Director 
of the Office of Administrative Procedure, which is a constituent office 
in the Office of Legal Counsel. 

Mr. LoNG. I understand the gentleman is well known to the com
mittee 'and the staff of the committee. 

Mr. SCRLEI. Mr. Chairman, recently we re0eivecla request for a 
list of administrative agencies which conduct proceedings for the adju
dica.tion of private rightS. Our response listed 106 Federal agencies. 

That was not a complete list. Some 'ndj udicative 'agencies were omit 
ted because their functions were not germane to the particular matter 
in which the list was to be used. In some instances only parent orga
nizations were identified, omitting separate enumeration of constituent 
agencies which conduct adjUdications. For example, the Patent Office 
was Ested as 'a single agency although it includes the Board of Pat~nt 
Appeals, the Board of Patent Interferences, and the Trademark T1'lal 
and Appeal Board. MUltiple boards were similarly treated. 'Y"et
erans' Administration rating boards and the Agricultural Stabiliza
tion and Conservation Committees, were counted as 2 of the 106 agell
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cies. In fact, there are 250 separate VA rating boards and 3,062 ASe 
Committees, each 'a separate '''agency,'' as that term is defined in the 
Administrative Procedure Act, conducting ~ts own cases of adjudica
tion. 

Obviously,a complete list of Federal adjudicative agencies would 
include considerably more than 106 agencies. However, even that 
list would represent only 'a part of the total number 'Of agencies which 
conduct proceedings which would be subject to Ithe requirements of 
S. 1336. In general, rulemaking autherity is even more widely dis
tributed ameng Federal agencies thanautherity te adjudicate private 
rights. Many agencies develeppoJicies and promulgate TIlles affecting 
private interests, but de nat conduct eases of adjudieatien. The Rural 
Electrifi'C'ation Administratien is an example. 

Altheugh no estimate 'Of the tot'al number 'Of preceedings which 
weuld be affected by the preposed requirements is a vaila'ble, the data 
cempiled and published by this subeemmittee last year indicates that 
during the fiscal year 1963 the tetal number 'Of "fermal" cases which 
were pending before all agencies, that is, proceedings in which hear
ine'S are held and the determination is based on the evidence 'Of record, 
was 112,882. I am told that the number lof "informal"adjudicatiens, 
that is, cases wherein fermal hearings are not required, must be as
sumed t.o be several times this figure. 

Perhaps the second mest remarkable feature of the administrative 
process In our system, next te its size, is the variety 'Of functiens in 
which it is employed and the variety of procedures which results. 
Because 'Of the "case 'Or centroversy" limitation upon ceur-t actiens 
and because public interest censideratiens in agency proceedings fre
quently give them a dimensien not feund in disputes between litigants 
in ceurt, the variety 'Of procedures employed by administrative agen
cies is necessaril;r greater than in cour-t 'actions. 

j\.fany admimstrative preceedings are essentially investigative in 
nature. They determine the need fer regulatery centrel and provide 
the basis for the regulatory prescription. They inquire into the rea
senableness of rates, prices, charges, and allowances. They determine 
whether the public interest is served by proposed mergers, abandon
ment of common carrier services, and stock acquisitions. 

Other proceedings range from simple status determinations, for 
example, determinations of natienality, to quasi-criminal actions 
against violations which result in the' imposition 'Of sanctiens-from 
determinations 'as to which 'Of two 'Or more private interests must pre
ndl, as in comparative licensing preceedings and reparations proceed
ings, to the fixing 'Of wages and prices. Some are mechanisms fer the 
equitable distributien 'Of privileges 'Or restriotions, such as import 
Quetas or productien alletments. Many are designed to pretect the 
public against hazardeus drugs, postal frauds, mIslabeling, discrimi
nating prices, unfair labor practices, and deceptive advertising. A 
great number are concerned with the interpretatIOn andadjustment 'Of 
public contracts. Others range from claims for damages, benefits, 
and subsidies, to licensing proceedings, proceedings fer the rem 'Oval 
of privileges, tests 'Of the validity of regulatery ebligatiens, and control 
devices fer the allocatien of radie frequencies, the use of air routes, 'Or 
the avaihtbility 'Of Federal services. The variety of Federal admin
istrative proceedings is aJmost without limit. 
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Because of the broad distribution of rulemaking and adjudicative 
powers, the extensive use of these powers in the performance of Fed
eral functions, and the tremendous variety of procedures employed, it 
is obvious that the development of a procedural statute to be applied 
"across the board" is an impossible undertaking. Almost any require
ment which is suitable in some cases will be entirely inappropriate in 
others. It is evident from the legislative history of the Administra
tive Procedure Act of 1946 that the dra:£tsmen of that act felt that, 
with respect to every provision, they had pressed to the outer limits 
of feasible application or coverage. 

Their appreciation of the problems occasioned by the variety of 
agency proceedings is demonstrated by the fact that the 1946 act does 
not impose procedural requirements in cases of adjudication in which 
determination on a hearing record is not required. This broad class 
of cases was excepted from the requirements of the act because it in
cluded the most dIverse procedures. In imposing requirements in the 
three general classes which remained, th8Jt is, formal and informal 
rulemaking and formal adjudications, the 1946 act makes special pro
visions in respect of 42 different kinds of proceedings. In some cases 
such cases are subj ected to different requirements. In most cases they 
are generally excepted from the requirements applicable to other kinds 
of cases. In contrast, S. 1336 would extend the coverage of the act to 
all classes of proceedings, whether rulemaking or adj udlCation, formal 
or informal, and would apply the same requirements to virtually all 
formal rulemaking and formal adjudication. Instead of provisions 
for 42 different kinds of proceedings, or exceptions therefor, the bill 
refers to only 8 kinds of prooeedings.

S. 1336 embodies some 35 proposed changes which we consider sub
stantial. One of these, proposed section 6 (b) relating to control of 
practice, deserves our full support. We object strenuously to the 
other 34. H'alf of these, we think, may have some merit if properly 
limited in their application. For example, section 6 ( c) of the present 
act provides that wherever Congress has granted to 'an agency the 
power to compel attendance by subpena, subpenas shall be available 
"upon a statement or showing of general relevance and reasorrable 
scope of the evidence sought." The bill would revise this provision to 
require every agency , unless otherwise provided by statute, to issue 
subpenas automatically, upon request, to any party to an adjudication. 

Although I am not advised of the particular problem area, it is 
entirely possible that there are proceedings in which the subpena 
power is not now available but should be made available. Congress 
should grant the power in those instances. On the other hand, I doubt 
that anyone can seriously urge that every one of the 3,062 agricultural 
stabilization and conservative committees to which I have heretofore 
referred must 'be required to issue subpenas automatically to any 
party to an 'adjudication before them. This would be the effect of the 
bill. 

I understand that cases before these committees are single-party 
proceedings conducted in most cases without partici;pation of counsel. 
Their purpose, typically, is to determine the aproprlate farm market
ing qouta of an individual farmer who has appealed the quota assigned 
to him. 
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This example is representative of 17 of the 34 substantial changes 
\vhich we feel demand further developments. If appropriately lIm
ited in its 'application, it might provide useful changes in present pro
cedures. In its present form, it would have most undesirable conse
quences. In other words, it is a proposal which is clearly suitable as it 
might be applied to some proceedings, and just as clearly inappropri
ate as it might apply to others. 

The remaining 17 changes which we consider substantial are changes 
which we think have no proper application. All 34, in their present 
form, would have seriously adverse effects upon agency processes. 

With regard to the 17 proposals which present problems ofapplica
tion, the assumption of the draftsmen appears to be that the hasic 
deficinecy of the present act is simply that its requirements are too 
limited in their application. The solution proposed by the billap
pears to be to eliminate all limitations and to extend the application 
of all requirements generally. Instead of affording special procedures 
in ratemaking proceedings, as the present act does, the bill would treat 
almost all ratemaking proceedings as adjudication, and subject them 
to the same requirements as cease and desist order proceedings, licens
ing. suspenion cases, proceeding t~ ch~lle~ge the validity of regulatory 
oblIgatIOns, and other forms of adJudICatIOn. 

In so doing, it is our view, Mr. Chairman,that the bill moves in the 
wrong direction. We think that the problems of ratemaking cases 
can best be overcome by specific study of ratemaking and greater, 
rather than lesser, particularization of the treatment of those cases. 

If any single factor has contributed substantially to the frustration 
of efforts to Improve the provisions of the Admimstrative Procedure 
Act over the past 19 years it is perhaps the tendency' to deal in gener
alities and abstractions. In its present form, the bIll is, for the most 
part, a further effort of this nature. 1Ve think the need is for more 
particular examination and focalized treatment, not increased 
generality. . 

Proposed section 3 presents serious problems which merit special 
discussion. The President, perhaps because of his long service III the 
Senate, is keenly aware of the problems of freedom of access to official 
information. He is particularly appreciative of the value, in our sys
tem of government, of the broadest possible dissemination of official 
information consistent with the responsibilities of the Government 
for the protection from disclosure of matters which, in the public 
interest, cannot be made freely available. Any measure which 
promotes this purpose can be assured of the full support of this 
administration. 

We are disturbed by the considerable variance between the subcom
mittee's expressed purpose in respect of the availability of information 
and the effect whICh the proposed provisions in their present form 
would have in this ver]" important matter. 

As you know, 1\lr. Chairman, section 3 of the present act is intended 
merely to require departments and agencies to publish information 
necessary to persons having business with Government agencies, in
cluding the organization of each department and agency, their general 
rules and policies issued for the guidance of the public, their public 
procedures, and agency decisions of precedential SIgnificance. 
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Although the act speaks of other "matters of official record," it does 
not require that they be made available to the public. Section 3 
requires that such matters be made available only to "persons properly 
and directly concerned." It is therefore not surprising that the pres
ent section 3 has not operated satisfactorily as a general freedom of 
information statute. It was never intended as such. 

The bill proposes to provide a general public information statute 
by revising section 3 to eliminate all a~plication of judgment in the 
treatment of the important, and often difficult, matter of public infor
mation. We think the approach of the proposal, as well as its tech
nique, is basically deficient and falls far short of accomplishing the 
expressed purpose of the subcommittee in this important area. 

In its present form, the proposal would seem to require the imme
diate public availability of instructions to agency representatives 
negotiating with private interests, including secret instructions as to 
the outer limits of what may be offered or conceded in behalf of the 
Government. It would seem to require every agency to produce any 
information it may have accumulated in its dealings with private firms 
engaged in public contracts, whatever the damage to the private firm 
involved. It would seem to require the availability of information 
submitted in confidence to investigators in aircraft accident investiga
tions, investigations looking toward the development of regulatory 
controls, or any other investigation except one conducted for law 
enforcement purposes. It would seem to require the public avail
ability of communications between the Justice Department and pri· 
vate parties looking toward the compromise or settlement of litigation. 

It IS obvious that these changes are not intended by the proponents. 
It is my view tha;t the bin's effort to eliminate any aPI?lication of 
judgment to questions of disclosure, and to substitute a SImple word 
formula which would automatically determine the availability or non
availability of any record 'to any person, represents an impossible 

. approach. There simply is no means, I submit, of .resolving problems 
as difficult as problems of the appropriate protection of official in
formation by any such word formula. 

The inevitable result of this approach would be nondisclosure 
of many matters as to which there can be no justification for 
nondisclosure and disclosure of many matters which properly should 
be withheld. If it is to provide a workable public information statute, 
the proposal must abandon this approach. 

Again, I wish to emphasize in respect of the other sections of the 
bill that many of the proposals, if properly limited in their applica
tion, would seem to afford aPI?ropriate solutions to acknowledged 
problems. However, it is my VIew that the real hope of substantial 
progress lies in concentration upon the difficult areas and the de
velopment of solutions addressed specifically ,to the problems, in place 
of the bill's requirements of general application. 

Mr. Chairman, I am entirely confident of the good motives of the 
proponents of this bill. But I believe its enactment in its present form 
would please only those people who would like to turn back the clock 
and to get rid of the proteotive legislation that has been enacted over 
the last 50 years. 

It would knock the teeth out of so many programs that most of us 
consider essential to the public mterest and which, I think, most of 
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those who sponsor this legislation would consider essential to the 
public interest. 

I think that it would make Federal cases out of innumerable trans
actions between Government and public that now are conducted in a. 
satisfactory way. I think the enactment of this bill would vastly in
crease the cost of our Government and would vastly increase the cost 
of doing business with the Government on the part of individuals 
and members of the public. 

I personally believe, Mr. Chairman, that the development of the 
I>ortions of this bill that offer really substantial hope of improvement 
should be pursued through the aClministra.tive conference that the 
Congress has created so that we can study, through the experts and 
with the benefit of the information and the expertise that would be 
available in the conference, how best these provisions can be refined and 
made applicable where they can help and not where they would im
pede the ability of people to deal with their Government In a fair and 
effective way. 

I thank the chairman very much for giving me the opportunity 
to appear this morning. 

Senator LONG. Thank you, Mr. Schlei. Your statement has been 
very helpful. Perhaps it will help us work out some of the rough 
spots which we always find in these situations. 

You just mentioned something about the administrative conference 
which was passed by the Congress last session. 

Of course, we are very anxious that that .be imple~ented and put 
in force. Has your Department taken any VIew about It or taken any 
steps to urge that it be set up and start functioning? 

Mr. SeHLEr. I know of your interest in that matter, Senator, and I 
know. that you have made many efforts to be helpful in getting it 
underway. I know that the people who are concerned in tha,t effort 
in the executive branch have been at it, working at it very hard. As 
you know, there are problems involved in finding the right people. 
vVe do not want to move too fast and get people who are not right. 

Senator LONG. I do not think you will be accused of moving too 
fast. 

The question is aetua1ly directed at whether the Department of Sus
tic,e has done an~thing to pu~h this along to bring it to a head ? 

Mr. SeHLEr. I es, Mr. ChaIrman, we have. 
Senator LONG. We would be grateful if you would continue that 

part of your testimony-perhaps you covered this. I am interested in 
S. 1758, or that section of it, permitting lawyers to pra.ctice before 
the va,rious ageIlCies. It has been my understanding that your Depart
ment in the past has sUJ?ported that particular type legislation. 

:Mr. SeHLEr. That is rIght. 
Senator LONG. vVhat is the position of the Department at this time~ 
:Mr. SeHLEr. vVe support that here, Mr. Chairman. 
Senator LONG. Yon know of-that some of the agencies themselves 

do not? 
Mr. SeHLEr. That is correct, sir. 
Senator LoNG. Any questions, JYIr. Fensterwald? 
Mr. FENSTERWALD. I have just a couple. 
You mentioned 34 major chp.nges in the bill and divided them into 
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two classes of possible and hopeless. I wonder if you had written 
comment on these or would make them available to us for our study 
so 'we could analyze your objections to these suggestions for change. 

Mr. SeHLE!. I would be delighted to, Mr. Fensterwald; in fact, I 
should have said in my testimony that we are preparing an appendix 
to the testimony that will give specific examples and layout the 34 
and 17 categories. I will be most pleased to get that up to you very 
shortly. 

Mr. FENSTERWALD. The other question is in section 3. As I under
stand it, you admit that the present section 3 is not a freedom of in
formation bill. Can you tell me if anywhere in the laws on the books 
today, there is any type of freedom of information bill? 

Mr. SeHLE!. No, Mr. Fenstenyald; I do not believe there is any
tIring that can go by that name. 

Mr. FENSTERWALD. What section 3 amounts to in my own view is a 
withholding statute rather than a freedom of information bill. I 
think the general view is that it should be changed. I think the prob
lem is in what direction and how much. We have been wrestling 
with that, as you know. 

One problem has been brought to my attention by previous witnesses 
with respect to the Justice Department and subsection (b) of section 3, 
with respect to the files of the Immigration Service. He has been 
making a study of the Immigration Service 'and he said that there 
were 700,000 orders each year, of which only 58 are made public. It 
would seem to me this would be a good example of the type of with
holding that section 3 would get rid of. Would you make any com
ments on that ~ 

Mr. SeHLEI. Well, Mr. Fensterwald, I have engaged in some dis
cussion of that problem and the view as to the application of the law 
is that it ~alls. fo~ the publication only of those decisions which h~ve 
precedential SIgnIficance. After all, It would do go good to publIsh 
600,000 routine applications of the law to the facts; that would be of 
no benefit to anyone and would simply disclose that the individual 
had a matter pending with the Immigration Service. 

I think the solution t'O that problem is to revieW the performance 
of the Immigration Service in this regard and make sure they are 
publishing all cases that have precedential significance. I believe you 
agree that publishing 700,000 decisions would not be worth it. 

Mr. FENSTERWALD. I do not think the problem is one of publication. 
I do not think anybody asked that they be published. I think the 
question is whether they are made available. As I understand it, out 
of the 700,000, 699,942 are confidential and cannot be seen by any
body outside of the Service. It is not a question of publication. It 
is just a question of general availability. 

Mr. SeHLE!. That is quite true. From the beginning, immigration 
records have been treated as confidential, because there is a question 
of individual privacy inV'Olved. There are indiscriminately within 
those records confidential investigator's reports on the character of 
the people involved and there are FBI reports and some intelligence 
agency reports. You know, there are a great many security require
ments that are made applicable in the immigration laws. Both be
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cause of the privacy consideration and the defense and foreign policy 
considerations that are involved in many of the records, the records 
have always been regarded as confidential and are only published in a 
nameless fashion under such titles as "Matter of X ." That way 
of treatin~ the~e particular reoo~ds has .been gone o,:"er on at le~t one 
occasion, .1 tlunk several occaSIOns WIth congressIOnal commIt~.ees. 
I think it is pretty well accepted that, so far as its legal proprIety 
:is concerned, it is a proper way to treat them. But I think we do have 
a problem of insuring that people are not deprived of the value of the 
precedents that the Service creates by treatment of its particular cases. 
The way of applying these values here, it seems to me, is to be very 
ricrorous about insisting that the Immigration Service does publish 
e:erything of value to the public. 

Mr. FENSTERWALD. I agree with you about the publishing. I do not 
think anybody is particularly concerned with the number you publish. 
But I think the discussion that was had here on the questIOn of open
ness and the only recourse that the public has, the only method the 
public has to know that the Immigration Service is performing its 
duties at all according to law is by having some type of availability 
of these records. 

I think the fact of 99.99 percent of the orders of the Immigration. 
Service is a perfect example of what the authors of this bill are trying 
to get at in subsection (b). As I understand it, this subsection has 
generally caused less trouble. It is subsection (c) that causes most 
of the trouble. But I think this subsection causes many people trouble 
unless the Justice De}?artment in the case of the Immigration Service 
were willing to reconsIder the availability of records such as the Immi
gration Service has. It seems to me thIS is a perfect example of the 
withholding of information that ought to be available to the publie 
generally. 

Mr. SCHLEr. Well, Mr. Fensterwald, perhaps it would be useful if 
I supplied a statement, a written discussion of the question that you 
raise, because I am not confident of my ability to say here off the cuff 
all of the reasons why I think that it would be a mistake to throw open 
those records. 

Mr. FENSTERWALD. Could I just make one request, and that is, after 
we receive your memo on the subject, could we send it to Professor 
Davis for comments and then print both of them ~ 

Mr. SCHLEr. Certainly. I think we have already discussed it with 
Professor Davis. 

Mr. FENSTERWALD. He has a particular interest in it and it does 
seem to be a good example of what we are trying to get at. If you 
have no objection, I would like to send it to him for comments and 
print both of them in the record. 

Mr. SCHLEr. No objection at all. 
Mr. FENSTERWALD. 'Thankyou,Mr. Chairman. 
Mr. KENNEDY. Mr. Schlei, you commented with respect to these 106 

agencies that had a minimum of adjudicative procedures covered by 
the act. Then you said that· the bill had been broadened to cover a. 
great many more. I assume the provision you are referring to there 
is subsection (b) of section 3. Is that the one which is the baSis 'of 
your comment ~ 
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Mr. SCHLEr. That is right. I should add there-plus the deletion 
of all exceptions. 

},Ir. KENNEDY. Yes. 
Thank you. 
Senator LoNG. Thank you, Mr. Schlei, we appreciate your being 

here. Your statement and your comments have been very helpful to 
us. The committee will be in touch with you. We are very grateful 
to you for working with us on this matter. 

Mrs. 	SCHLE!. Thank you, Mr. Chairman, it was a pleasure. 
(The appendix to Mr. Schlei's statement follows:) 

APPENDIX TO THE STATEMENT OF NORBERT A. SCHLEI, ASSISTANT ATTORNEY GEN
ERAL, 	 OFl!'ICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE, ON S. 1336, THE 
PROPOSED GENERAL REVISION OF THE ADMINISTRATIVE PROCEDURE ACT 

Included in the more than 150 proposed amendments to the Administrative 
Procedure Act which are embodied in the bill are 35 changes which the Depart
ment of Justice considers substantial. One of these is an attempt to implement 
n proposal which the Department has supported over a considerable period of 
time-the proposal concerning the right of attorneys to practice before adminis
trative agencies. Seventeen of the other 34 represent ideas which the Department 
believes may have some proper application and may result in improvements in 
the conduct of some kinds of proceedings, but would be highly undesirable if 
applied generally, as the bill proposes. The Department is opposed in prinCiple 
to the remaining 17 and urges that they be eliminated from legislative 
considera tion. 

The purpose of this appendix is to consider separately and to provide Com
ment on each of the 35 major proposals embodied in S. 1336. They are dis
cussed herein in the order in which they are presented in the bill. 
1. 	The redefinition of prescription8 for the future of pa1·ticular applicability a8 

as "adjudication" (8ec. 2 (c) ) 
A basic feature of the present act is its recognition of the fundamental dif

ferences between administrative action which is quasi-legislative in character 
and that which is adjudicative. It defines the former as "rulemaking" and 
provides requirements therefor which are markedly different from the require
ments for adjudication.

Bulemaking authority is widely distributed among Federal departments and 
agencies. In establishing regulatory programs Congress ordinarily legislates 
only in broad outline the basic plan of regulation and the general standards 
llIlder which it is to be administered, delegating to an administrative body 
responsibility for the details of translating the congressional mandate into 
practical application. Continuing administrative implementation of the statu
tory plan is essentially an extension of the legislative process. In developing 
subsidiary policies and promulgating implemental prescriptions for the future, 
of the force and effect of law, the administrative authority acts as a continuing 
agency of Congress, exercising delegated quasi-legislative power. 

In cases of adjudication the administrative agency performs an entirely 
difl'erent role. There, it is constituted as a specialized tribunal, operating in 
the image of the courts, to determine disputes involving private rights which 
()therwise would be the business of the courts. In spite of their dissimilarity, 
rnlemaking anthority and adjudicative power are often assigned to the same 
.agency along with executive responsibilities for investigation, supervision, and 
enforcement, because of the need for consistency and coordination in all phases 
'Of the administration of the regulatory pl'an. However, because administrative 
adjudication is fundamentally different from agency functions which are quasi
legislative in character, accepted procedures for adjudication seldom are appro
priate to quasi-legislative proceedings. . , 

Although, in form, S. 1336 would retain the dichotomy between "rulemakmg' 
and "adjudication," it would ignore the fundamental differences in the nature 
and purpose of the functions and, instead, would premise the distinction upo~ 
whether the resulting agency action is of "general" or "particular" appl1
~bmty. Apparently this would be determined by the caption or title of the 
proceeding. Any proceeding in which "the parties are named" would be treated 
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under the bill as adjudication. A considerable variety of proceedings would 
be affected by the proposed redefinition, including most ratemaking and any 
particularized prescription for the future of (quoting from the language which 
is proposed to be deleted from the present definition of "rule") "wages, corporate 
or financial structures or recorganizations thereof, prices, facilities, appliances, 
services or allowances therefor or of valuations, costs, or accounting, or prac
tices bearing upon any of the foregoing." It seems to us conceptually unsound 
thus to disregard the basic differences between quasi-legislative and quasi
judicial functions and to determine the application of procedural requirements 
Ilccording to whether the parties are named. 

Whether of general or particular applicability, rulemaking prescribes for the 
future and therefore is likely to involve policy formulation. Even though only 
a single public utility or carrier may be involved, large segments of the public 
may be concerned. Frequently the proceeding is in large part investigatory. 
Many private interests may have a right to be heard, the dispositive issues may 
not be readily discernible before the hearings, and the presentation of data and 
views may require the receipt of a considerable volume of technical or economic 
evidence which demands extensive staff study. In many cases, such evidence is 
for the most part uncontested. As in legislative actions, the outcome is likely 
to turn upon a fundamental choice between competing philosophies-a choice 
appropriately made only by the ultimate authority charged with policy responsi
bility. The final judgment seldom rests upon the establishment of a few critical 
facts or other determinative elements, as in the usual case of adjudication. 

Taking account of these features, the present act provides for public notice 
of rulemaking through Federal Register publication, a general right of petition 
in respect of rulemaking, opportunity for any interested person to participate, 
considerable latitude to fashion the hearing process to the particular kind of 
presentation which best serves, and a decision by the agency itself, as the 
authority to which Congress has delegated policy responsibility. These require
ments effectively enable an agency to operate as a quasi-legislative body wherever 
the function it is required to perform is quasi-legislative in nature. 

S. 1336, however, appears to treat these proceedings as if they were essentially 
contests between the regulators and the regulated. It would impo~e the same 
requirements it seeks to impose in a proceeding looking toward the issuance 
of a cease-and-desist order against fraudulent practices, a case for the revocation 
of a license because of violations of applicable laws or regulations, or any 
other compliance or enforcement proceeding. 

These requirements seem to us almost entirely inappropriate in the usual 
case of particularized rulemaking for example, where Congress has assigned 
to an agency the responsibility of fixing the maximum rates which a carrier 
or utility shall be allowed to charge the public for particular services. In such 
case, S. 1336 would eliminate the present requirement of notice to the public. 
As an adjudication, participation presumably would be limited to named parties. 
Prior to hearing, the agency would be required to receive, consider, and deter
mine all offers of "settlement" submitted by the parties. The proceeding would 
be instituted by "pleadings," including "responsive pleadings." Subpenas would 
be automatically issued to any party, upon request, and deposition and dis
covery procedures would be required.' Hearings could not be commenced until 
the parties were notified of the issues to be considered. (The alternative would 
appear to be to permit the hearings to be used for the discussion of any issue.) 
The presiding officer assigned to conduct the proceeding would have independent 
authority to dispose of the matter summarily by decision on the pleadings or on 
motion to. dismiss, irrespective of agency objections. 

Counsel for the named utility in our example might be pleased to have the 
rate prescribed by "settlement," without bearings and without opportunity for 
public participation. He might welcome the opportunity for summary disposi
tio.n by an examiner without the interpoSition of public interest considerations 
and perhaps even over the strong objections of the agency. But such support 
as he might give to the proposal hardly justifies ignoring the true nature of the 
proceeding. 

Where the proceeding is essentially investigatory, where broad segments of 
tbe public are vH;ally interested, where no decision is possihle except upon a 
comprehensive eV'3.luation of all of the faets 'and circumstances surrounding 
the regulated operation, where public interest considera:tio.ns are sUlbstantial, 
and where the development and application of valiey is 'a neceSSity to a proper 

http:considera:tio.ns
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decision, obviously the agency cannot appropriately "settle" the matter prior to 
hearing. Pleadings would accomplish n()thing. and a right to the automatic 
issuance of subpenas might serve improper purposes without limit. The idea 
that a presiding officer who is nO't appointed by the President and confirmed 
by the Senate and who is without policy responsibility might summarily dis
PO'se of the procroing on the "pleadings," before the investigatory sraite is even 
begun, before a single interested person has been heard, and irrespective of the 
agency's will in the matter, seems absurd. 

Imposing, in such case, the decisioll'al requirements of the bill fO'r cases of 
adjudication seems even mO're inappropriate. S. 1336 would require the pre
si:ding officer ,to render the decision in every case under separatiO'n O'f functions 
requirements which would not only deny him the expert assistance of staff 
economists, marketing specialists, and technicians, but would appear to bar him 
even from consulting the chief examiner. The nse of hearing examiners in such 
cases, isolated fr()m expert a8sistance and policy guidance, ineVitably wonI'd 
enhance the risk of uninformed and misconceived decisions and would multiply 
greatly ,the dangers of inconsistency in admini,"trative decisions and policy. 
In order ,to avoid these ills, the bill would permit the use of other agency person
nel in such cases. However, this only illustrates the error of the bill's across
the-board approach. In permitting the use of agency officials as presiding 
officers in "adjudica'tions" stlchas the proceeding here considered, the bill under
mines compleely the assurances of independent judgment afforded by the exami
ner concept in cases in which such independence is essential to fairness and 
objectivity. Under the proposal, an agency official could be assigned to conduct, 
not only quasi-legislative proceedings, 'but as well adjudications of an accusa'tory 
nature. 

The hill would permit administrative appeal of the presidng officer's decision. 
However, appeal WO'uid be aUowed only on specified grounds, would be heard 
by an appeal board (unless a private party asked that it be heard by the agency), 
and '''ould be limited to the exceptions filed. If there were no request from a 
pl'ivate party for agency review, the agency could consider 'the matter only upon 
limited policy grounds and only aHer the proceeding has been decided by the 
presiding officer and had been considered on appeal by the appeal board. 

It seem" to us evident 'that the proposed requirements,although perhaps ap
propriate in some cases, if appHed in the ratemaking proceeding in our example 
would greatly extend the time involved Qn the conduet of the ease, even if pal"ties 
seeking to impede the contemplated action did nothing to avail themselves o;f 
the greatly multiplied opportunities for delay. The expense for all concerned 
would be many times grea'ter. The limitations sought t() be imposed upon 
agency consideration O'f the matter would make the decisional process much less 
susceptible of policy guidance. The separation O'f functions requirements migbt 
seriously jeopardize the likelihoO'd of achieving a "right" result. The general 
public, even though vitally concerned, might bave nO' real oPP()J:tunity f()1." mean
ingfu'l participation,or perhaps even to know of the conduct of the proceeding. 
In the long run, regulated interests would have fewer, rather than more, official 
decisions whic,h they might rely upon as agency policy pronouncements. 

In a caae where policy consideratiO'ns are absent or applicable policy is clearly 
established, where the trial of controverted facts is ')1 significant part of the proc
ess, where the determination rs not {)If general concern and turns upon particular 
considerations, and where agency staff assistance and agency expertise is not 
needed in the decisional process and the agency's imprimatur is otherwise unnec
essary to lend finality and authority to the decision, the requirements proposed by 
the bill may be appropriate. But in the usual case of ratemaking involving a par
ticular carrier, utility, or other business fraugbt with the public interest, 0'1" in 
other difficult ca:ses of pal"ticularized rulermaking, present prOlblems are liltely 
to be overcO'me only by solutions tailored specifically to those pr()blems and not 
by the bill's proposal to treat them as adjudications. 
2. 	 The proposed requirement Of Federal Regi8ter publication Of all internal matt

agement policies (8ee. 8 (a) ) 
'The 'present act exceIlts from ~tspublic information requirements any matter 

relating solely to ,the internal management of an agency and all functions re
quiringsecrecy in the public interest. Section Sea) of the bil1 would elimin8Jte 
these exceptions and would -require every agency to 'publish in the Federal 
Register all statements of policy and interpretations of general applicability, 
except (1) those relating to' foreign policy or the national defense which are 
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specifically required by Executive order to be kept secret, (2) those relating 
solely to personnel rules and practices, 'and (3) those 'specifically exempted from 
diSclosure by statute. Publication "for the guidance of the public" would be 
required even if the ma;tter were one in which the pubic has no interest and even 
if the requiremeD!t (of 'proposed sec. 3(b)) that the policy be made available 
to any member ·of the public would satisfy any conceivable need of a member 
of the public to know a particular internal management policy of an agency. 

Tbe proposed requirement is patently unnecessary in many instances, :l3or ex
ample, in respect of policies governing the use of printing and duplicating equtp
ment, the routing 'Of communications,retention 'Of stock records, etc. However, 
the proposal presents serious problems in connectiQn with agency functions which 
necessitate the development of policysta,tements, the publication of which would 
obstruct rthe 'proper performance of the functi'On. There are many investigative 
and enforcement 'Operations, for example, which must be conducted by methods 
and according to patterns which cannot be published. If the policies and tech
niques employed in detecting violati'Ons were known to 'potential violators, detec
tion could become very difficult, if not impossible. 

Obviously, proposed seeton 3 (a) must be revised to provide appr'Opriate excep
tions for ,policy statements which must !be kept confidential in the interests of 
the effective perfQrmance of necessary functions, and for internal management 
matters which are of no possible interest to the general public and (in any 
event, 'are required to ,be made available t'O iD!terested individuals under proposed 
section 3(b). 
3. 	 The propo8ed provi8ion that no per80n 8hall be "adver8ely affected" by un

published poZicie8 or interpretationB (8ec. 3 (a) ) 
Certainly, no one should be expected to comply with rules of which he has no 

notice. H'Owey-er, to extend the idea to a requirement that no pers'On shall "'be 
adversely affeeted by ,any matter required to be published in the Federal Register 
and not so 'published," together with the proposed requirement that vh'tually all 
agency policies and intel'lpretations must be published in the Federal Register, 
would result in opening the door to endless efforts,by raising spurious defenses, 
to resist agency action. In almost ,any case in which a person lnigbrt; be disad~ 
vantaged by agency action, ehaTges that the action is <based upon an unpublished 
policy or interpretation could 'be expected if such provisions were adopted. Asa 
practical matter, the proposal would afford no more effective safeguard 'against 
ll'onpublication than ;that provided in the present aet, yet WQuid work the worst 
kind of mLschief upon the administrative process. This is one of the proposals 
which the Department 'Of Justice feels fia,s no practical application and should 
be eliminated from consideration. 
4. 	 The propo8ed requirement that all in8tructions to agency staff personnel be 

made available to any person (sec. 3 (b) ) 
Proposed section 3(b) would require every agency to make available for public 

inspection and copying all "instructions to staff that affect any member of the 
public." Possibly, only those instructions specifically diTected by Executive 
order to be kept secret in the interest of the national defense 'OT the protection of 
foreign ,policy would be outside the requirement. This .is a new proviSion which 
did not appear in predecessor 'bills. 

In an infinite number 'Of situations, disclosure of the fact that a staff instruc
tion was given or {)f the content rof bhe instruction would wholly frustrate or 
seriously encumber carrying 'Out a proper and necessary instruction. It would 
seem extremely unlikely that any advantage which may be realized from such 
requi:rement can justify the serious disadvantage to the proper perfQrmance of 
necessary governmental functions which inevitably must resul,t from any such 
proposal. 

Certainty, ,the public is entitled to an accounting of the manner in which public 
institutions perform their assigned functions. If an inquiry into staff instruc
tions is appropriate to provide such accounting, the inquiry should be possible. 
However, the power to inquire should be correlative to responsibility, and the 
power should not be assigned, as it would be in tbis bili, wholly without regard 
to the effective performance of the necessary business of government. The idea 
that every member of the public can be consti-tmteda private inspector general 
seems to the Department to demonstrate a remarkable lack of appreciation of the 
most obYious needs of any staff operation. 'Surely, no ,Member of Congress would 
think of imposing such requirement on congressional staff operations. 
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If there are particular governmental programs in which there is a genuine need 
for the public availability of certain staff instructions, the bill should address 
itself to those particular programs and those particular instructions. It should 
not require that all staff instructions other than those within the limited excep
tions should be made publicly available. 

5. 	The pr.oposed indea:ing rquirement (sec, 3 (b» 
Section a (b) of the bill seeks to require every agency to maintain and make 

available for public inspection a current index of all nnRiI opiniOns (including con
curring and dissenting opinions) and all orders, statements of policy and inter
pretations (except statements of "general" policy and interpretations of "general" 
applicability, which are required to be published in the Federal Register) and 
instructions to staff which affect any member of the public. 

In general, the Department supports the idea of a useful current index of all 
materials made available for the guidance of the public. Perhaps in many 
instances agencies are unable to fulfill requests for materials because of inability 
to identify precisely what is requested. However, it would seem evident that Such 
index must be limited to materials to which the public is entitled and which may 
have some possible use. Orders inthe adjudication of cases which are not accom
panied by opinions should be excepted in order to eliminate the hundreds of thou
sands of informal orIers in veterans, immigration, postal, amateur radio, pass
port, social security, customs, and other areas in which such orders are of no 
concern to anyone except the individual involved and are of no precedential 
significance. Only the precedents 'in these areas should be listed. 'Similarly, the 
large numbers of routine letters interpreting rules, instructions, and requirements 
should be omitted unless they are of precedential Significance. 

In request of each. of the categories of materials whichS. 1336 would require 
to be indexed, the bill is far too broad and would impose an impossible burden, 
to say nothing of the useless expenditure of time and money which would be re
quired. Clearly, no agency could possibly record and index every "instruction" 
to a member of its staff which might affect a member of the public. In this 
respect and others, the proposal presents a physical impossibility. Yet the pro
posal would prohibita staff instruction from being "relied upon" or "used" unless 
it was properly indexed. The proposal should be revised to include only those 
materials which an agency appropriately makes available "for the guidance of the 
public." 

6. 	 The prop08al to eUminate judgment and discretion in the hand~ing Of official 
records, and to 8ub8titute a 8imple, 8elf-ea:ecuting word-formula governing aZl 
matter8 of discZ08ure (8ec.:I (c) ) 

Proposed section S(c) would require every "agency" to "make all its records 
promptly available to any person." Proposed section 3(e) would establish eight 
limited exceptions to this requirement. The only executive discretion which 
would be permitted by the bill in connection with the safeguarding of information 
in the possession of the executive branch would be that reserved to the President 
in relation to matters whieh he determines must be kept secret in the interests of 
the national defense or foreign policy. 

Often, sensitive judgments are involved in a decision as to whether a particular 
official record should be made available, the time when it can be made available, 
and to whom it can appropriately be made available without unjustifiable injury 
to private or public interests. Any effort to remove all application of judgment 
and subject these decisions to determination by a simple, self-executing word
formula cannot provide ·an adequate solution. However complete and com
prehensive the exceptions may be, they cannot possiblY anticipate every situation 
in which confidential treatment of a document in the possession of a Federal 
agency may be necessary. ~-\ny attempt to draft exceptions which will cover every 
possible situation, yet still preclude the use of judgment in such decisions, can 
only result "in affording protection from disclosure to records as to which there 
can be no justification for nondisclosure, and in requiring the disclosure of records 
which must be withheld in the public interest. 

Because the ready accessibility of public information concerning procedures. 
policies, precedents, and program developments is essential to justice and fairness 
to all persons affected by administrative action, section 3 of the bill is perhaps 
its most important section. As has been explained in detail in relation to the 
same proposal in the predcessor bill, the proposal contained in section a(c) ~f 
the bill would appear to violate the doctrine of separation of powers, since It 
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would interfere with the constitutional responsibility of the President to preserve 
the confidentiality of documents and information the disclosure of which would 
llot be in the public interest. Under the bill the standards governing disclosure 
would be set by Congress rather than by the President, except that the President 
would be authorized to direct withholding of information required to be kept 
f'ecret for the protection of the national defense or foreign policy. Such limita
tion of the Executive's authority in the area of public information is without 
basis in constitutional law. 

The issue was extensively debated 7 years ago in connection with the act of 
August 12, 1958, Public Law 85-619, 72 Stat. 547, amending R.S. 161, 5 U.S.C., 
~ection 22, the so-called housekeeping statute. On that occ-asion the Senate rec
o"nized the power of the President under the Constitution to withhold informa
tj~n on the ground that its disclosure would be contrary to the public interest and 
that this authority rests on the constitutional principle of separation of powers. 

Although as a matter of policy this administration has severely restricted the 
operation and use of the doctrine of executive privilege in order to promote free
110m of information, this action does not, of course, alter the applicable principles 
of constitutional law. It is the view of the Department of Justice that, in order 
to remove the constitutional doubt, the provisions of proposed section 3 should be 
revised to remove the limitations upon the President's authority to direct with
hOlding of documents and information which cannot, in the public interest, prop
erly be disclosed. 

7. 	 The proposal to transfer to the courts ultimate responsibility for the disclo
sure 01" nondisclosure of the records Of the executive branch (sec. 3 (c) ) 

Proposed section 3 would appear to raise further constitutional doubt in respect 
of the responsibility which it would assign to the courts in connection with the 
~~afeguarding of records of the executive branch. 

In our constitutional sy&"tem of tripartite government, each of the three coequal 
branches has exclusive powers and responsibilities which cannot be usurped by 
or transferred to another branch. In Marbury v. Madison, 5 U.S. (1 Cranch) 
137 (1803), the U.S. Supreme Court held that the Executive's responsibility for 
the safekeeping of Executive records is such responsibility. In the exercise of 
this constitutionally derived responsibility, the Executive is accountable only to 
the electorate. Under the separation of powers concept, Congress cannot trans
fel' responsibility for Executive records to the courts. 

The bill would confer upon the U.S. district courts authority to determine de 
novo whether any record of the Executive shall be released to a member of the 
public. In order to eliminate the constitutional problem, this feature of the bill, 
like that discussed in 6 above, must be eliminated. 

S. 	 The inadequacy of the proposed exemptions from the public information re
quirements (sec. 3 (e) ) 

The impossibility of the bill's approach-to impose an absolute requirement 
that all records be disclosed, subject to eight specific exemptions-is demonstrated 
by the difficulty the draftsmen have encountered in their efforts to provide suit
able exemptions. The exemptions in proposed subsection 3(e) are the product of 
extensive study and many revisions. Yet, even in their present form, they are 
completely inadequate in many respects. For example, the President's authority 
to except documents from disclosure would be limited to records required to be 
kept secret "in the interest of the national defense or foreign policy," although 
as is noted above, there is no basis in the Constitution, in court decisions, or in 
fact for such limitation. Presumably military information which comes into the 
hands of the State Department or the military departments, the disclosure of 
which might threaten the security of other nations, would not be protected. 
Even U·S. forces engaged in the defense of other nations might have no protec
tion, under the limited language proposed, against disclosure of the details of 
their planned operations. 

All staff communications of all agencies-staff .recommendations, advice, re
ports, analyses, and other working papers-would be available to any person 
unless 'confined to legal or policy considerations. Any reference to facts in any 
internal paper would remove it from the proposed exception. The Government 
simply could not function under any such requirement. If it were to be enacted, 
it would have to be circumvented. Compliance would be impossible. 

Although the bill would permit agencies to hold in confidence information 
submitted to them in confidence by private 'businessmen, the enormous volume of 



206 	 ADMINISTRATIVE PROCEDURE ACT 

information which the Government assemblies by regulatory investigations and 
by its dealings with contractors would be available to any competitor, creditor, 
or other person, irrespective of his need for the information or the propriety of 
his motives in seeking it. Such provision would represent a grotesque injustice 
against the hundreds of thousands of regulated businesses and Government 
suppliers. 

Although investigatory files "compiled for law enforcement purposes" would 
be protected from indiscriminate disclosure, investigatory files relating to reg
ulatory programs, public loans, grants, and benefits operations apparently WOuld 
not. Although of particular importance to the Department of Justice, Criminal 
investigation, Qf course, is only a part of the whole are of Federal investiga
tion. Just as CQngress must have the pO'wer to' inform itself in the execution 
of its functions, so the agencies have a duty to keep informed in their areas of 
responsibility and to avoid official action based O'n inadequate information. The 
citizen's right to intelligently informed gO'vernmental administration is no less 
important to him than his fundamental right to effective law enforcement. 

It would seem evident that if persons interviewed by investigatO'rsare to have 
nO' assurance that what they divulge will not be published, the free flow of infor
mation necessary to the effective performanceO'f regulatQry, benefit, and other 
agency functiQns from complainants and witnesses surely will be seriously 
jeQpardized. In many cases perSQns SQught to Ibe interviewed, not only CQncern
ing criminal viQlations 0'1' fraudulent practices in a regulated activity, but also 
with respect to' competition, ibusiness conditions, or other matters in which no 
accusations are involved, will refuse to talk to agency investigators and em
plQyeesas soon as they realize that all information furnished by them may be 
made public. In most cases the opening of investigatory files will clearly reveal 
the agency's investigative techniq.ues, and man;r regulatory programs which rely 
upO'n effective investigation may be rendered ineffectual. 

The prQposal evidently overlooks the impQssibility O'f cO'nducting negotiations 
with private interests in full public view. For example, correspondence between 
the Justice Department and private litigants looking toward settlement or com
promise would be availa:ble to anyone. The development of specific plans to 
acquire land or disPQse of property 'COuld not be carried on in confidence. Any 
land speculator would appear to be able to examine any communicatiO'n relative 
thereto at 'any time. The same availability is proposed in respect of internal 
communications, now carefully guarded, relative to plans for changes in interest 
rates, regulatO'ry controls, SUPPQrt price arrangements, etc. 

Because Qf the limitless variety of the kinds of information in the posseSSion of 
Federal agencies and the infinite number of reasons fO'r not making information 
available t9 any person, examples Qf instances not appropriately provided for 
could be mUltiplied endlessly. An example of hQW the bill's approach may reduce 
the public availability Qf infQrmation is provided by the second exception. We 
see no reason why an agency's personnel management rilles and regulations 
should be kept secret. 

It is the view Qf the Department that, if a workable public infQrmation stat
ute is to' be prQvided as a part of the Administrative Procedure Act, the 
present approach of the bill must be abandoned. The prQtection of private 
and public interests through the prQper handling of confidential information 
is far toO' impQrtant to' be left to' the automatic operation of an entirely inade
quate word formula. PrQblems of disclosure and nondisclosure demand careful 
judgments. They merit a prQPosal which appreciates their importance and 
affixes responsibility, instead Qf seeking to' remove it entirely and to' substitute 
a self-executing rule. 
9. 	The proposed limitation upon the duration of "emergency ru~e8" 'Which are 

ea:tended by fuZZ procedures (sec. 4(d) ). 
8'.1336 would permit the issuance of emergency rules without notice or public 

procedures in any situation in which such action is required "in the public 
interest." The maximum effective period Qf these rules, under the prQposal, 
would be 6 mQnths. However, they CQuid be extended upon notice and public 
procedures in accordance with the requirements gQverning rulemaking gen
erally, but only for a period not to' exceed 12 months: 

The fact that these rules are called emergency rules in the proposal suggests 
that insufficient time for ordinary procedures is the public interest consideration 
contemplated by the bill. If such is the case, the 6-month limitation maybe 
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appropriate, but the limitation upon the period for which such rules can be 
extended appears to be without reason, since such extension is permitted only 
l1-pon compliance with the regular requirements. If the public interest con
"ideration relates to the subject of the rule and the unsuitability of such subject
for public procedures, the requirement that emergency rules be extended only 
upon public procedures should be eliminated. 
10. 	The requirement that public proceedings be conducted in the development 

of internal management rules (sec . .4 (h) ). 
The present act excepts from its notice and public participation requirements 

illl rulemaking "to the extent that there is involved '" "'.. any matter relating 
te, agency management." The bill proposes to limit this exception to personnel 
nUl tters and to require public proceedings in the development of rules relating 
to any other matter of internal agency management. 

There are, of course, many management operations other than matters of 
personnel management which require the development of substantive and pro
(.edural rules. These are matters which, under the present act, are clearly 
We responsibility of the officials of the agency, who are appointed by the Presi
dent ~nd confirmed by the Senate. In most instances there would seem to be 
no justification for multiplying their management problems and encumbering 
their management operations by requiring them to conduct public proceedings 
lJefore adopting any management policy or procedure. If there are areas of 
a"ency management, for example, the area of procurement contracting, in 
,,~ich the public or -some segment thereof may have a direct and proper interest, 
Congress should provide public procedures in that area, but not in aU agency 
lllanagement operations. 
11. 	Elimination of the present exception from public rulemaking requirements 

of ruZemaking relating to confidential operations (sec . .4 (h) ) 
The present act permits an exception from the rulemaking requirements in 

any situation in whcih public procedures are "contrary to the public interest." 
This exception applies in a great many situations. The bill would substitute 
for this exception very limited exceptions which would not include, for example, 
the development of rules governing secret investigative techniques. 

This deficiency in the bill has heretofore been brought to the subcommittee's 
attention and has been discussed at some length. See, for example, the letter 
from 	the Department to the chairman, dated August 10, 1964, printed at page 
207 of the subcommittee's hearings of July 21-23, 1964 on the predecessor bill. 
8.1663. 

16) The application of the proposed requirements for adjudication to every agen
cy proceeding for the detm'mination of the rights or obligations of named 
parties (sec. 5) 

All informal adjudications are exempt from the procedural requirements of 
the present act. Only adjudications which are required by statute to be deter
mined on the record after opportunity for hearing are subject to the present 
provisions, and many of these are exempted by the first sentence of the Adminis
trative Procedure Act, section 5. . 

The legislative history of the 1946 act provides evidence that the Congress 
exercised many careful judgments, after extended consideration, in its decisions 
respecting the extent to which the act's procedural requirements were to apply. 
l'lany reasons for the limitations are provided. 

The present proposal would summarily set aside all of those judgments, ignore 
the reason for the exceptions, and extend the coverage of the proposed provisions 
universally. Every case of "adjudication" before every agency would be subject 
to the proposed reqUirements, except "those involving inspections and tests." 
The proposed requirements would include, for example, provision for the auto
matic issuance of subpenas upon the request of any party and provisions for 
depOSitions and discovery in every proceeding. 

The application of the requirements to all informal adjudications leaves con
Siderable uncertainty. Clearly, the hearing before an examiner afforded to a 
SOcial security claimant is a "proceeding," as that term is used in the proposed 
definitions. Is the across-the-desk interview with an administrative official 
which preceded such appeal and which resulted in the original denial of the claim 
also a "proceeding"? If so, is the process which results in granting a claim in 
another case also a "proceeding"? Because the application of the proposed 
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requirements depends upon the answers to these questions, the uncertaillty 
would seem to be particularly undesirable. 

The first sentence of Administrative Procedure Act section 5 excepts from 
the requirements of that section all adjudications, even though required by 
statute to be determined on the record of an agency hearing, "to the extent 
that there is involved (1) any matter subject to a subsequent trial of the law 
and the facts de novo in any court; (2) the selection or tenure of an officer 
or employee of the United States other than examiners appointed pursuant to 
section 11; (3) proceedings in which decisions rest solely on inspections, tests, 
or elections; (4) the conduct of military, naval, or foreign affairs functions; 
(5) cases in which an agency is acting as an agent for a court; and (6) the 
certification of employee representatives." The proposal to eliminate all of 
these exceptions, which were developed after extended congressional considera
tion, appears to be based upon the assumption that none of the reasons which 
appear in the legislative history of the 1946 act and which compelled the Con
gress at that time are of any validity. We are not so convinced. 

Consider, for example, the proposal to eliminate the present exemption of pro
ceedings for the certification of employee representatives and to subject such 
proceedings to the bill's elaborate and cumbersome decisional processes in cases 
of adjudication, including the additional level of decision represented by the 
appeal broad proposal. It is generally recognized that time is of the essence 
in the avoidance of industrial strife. Certification proceedings are essentially 
investigatory. The principal concern therein is an early election. These cases 
are handled in considerable volume--in excess of 2,000 decisions each year. Under 
present practices they are conducted in two stages: (1) the investigatory stage 
preparatory to balloting, and (2) the investigation and determination of POS(
election objections. In the great majority of cases the first stage is handled ell
tirely by a regional office. Congress and the National Labor Relations Board 
have worked continuously over a considerable period to develop fair and effi
cient procedures in these cases. To now set aside the present streamlined proc
esses and subject these cases to the proposed requirements of 5, 7, and 8 would 
be disastrous to the program and would necessitate emergency legislation to 
correct the mistake. It would seem evident that the present exemption of pro
ceedings for the certification of employee representatives, and perhaps others, 
should be retained. 
.l3. The propo8ea requirement that parties to an adjuaiaation be advised Of the 

i88ues to be c0n8idered (sea. 5 ( a) (1) ) 
A serious problem in many agency proceedings results from the inability to 

identify the determinative issues sufficiently early in the proceeding to permit an 
adequate presentation thereon. In respect of this problem, the proposal relativl' 
to notice of the issues to be considered may result in considerable improvement in 
the trial of many different kinds of proceedings. 

However, early crystallization of the issues in quasi-legislative proceedings is 
frequently impossible. In their early stages they often are essentially investi
gatory proceedings-particularly protracted rate investigations and other eco
nomic prOceedings. The bill's redefinition of such cases as adjudication" raises 
serious question whether the proposal can be applied to all cases of adjudica
tion. The extent to which the requirement can be applied should Ibe determined 
and its application limited accordingly. 
14. 	 The bm's attempt to 1.~tilize the Federal rules Of civil prooedure and, the nflc,~ 

Of criminal procedure in administrative adjudications (sec. 5(a) (~» 
The bill proposes to require every agency which conducts formal adjudications 

to provide rules governing pleadings, responsive pleadings, and other papers 
conforming to the extent practicable to the rules of civil procedure or the rules 
of criminal procedure for the U.S. district courts. The Federal rules of eMl 
procedure are designed for the trial of cases or controversies between OPPOSill:r 
litigants. The criminal rules are designed primarily to guarantee due process to 
persons accused of crimes. Because of the bill's broad definition of the term 
"adjudication," including, for example, licensing and ratemaking proceedings 
which may be non adversary, there are many cases of "adjudication" as to which 
the rules used in the dil'ltrict courts would be inappropriate. The difficulty of 
the proposal is that it invites charges, in any case of adjudication, that the agen
cy's procedures are defective in that they do not meet the requirement that they 
conform "to the extent practicable" to the district court rules. We feel that 
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theY should not be required to conform to the extent practicable, or indeed to 
allY extent, to an inappropriate model. 
15. 	The propo8al to U8e "agency per80nnel of appropriate ability" a8 pre8iding 

officer8 in formal adjudication8 (8ec. 5 (a) (5) ) 

A fundamental reliance of the Administrative Procedure Act is the examiner 
concept. Prior to 1947 most agency proceedings were (!onducted by agency em
ployees who might be considered "agency personnel of appropriate ability," and 
the often inept handling of cases, the absence of fairness in the conduct of hear
ings, and the frequently obvious bias of their decisions gave strong support to the 
enactment of the present act. 

over the past 18 years, the agencies, the Civil Service Commission, the or
ganized bar, various study groups, and many regulated interests have joined 
in a continuing effort to elevate the status of examiners, to raise appointment 
standards, and to in(!rease their resposibility, augment their capability, and en
hance their authority. Many informed observers view the examiner function as 
the most important element in the fair and efficient handling of a case of formal 
adjudication, and feel that aU efforts toward improvements in agency pro
cedures should be subordinated to the ultimate goal of a (!ourageous and able 
corps of examiners recognized by all as "Federal administrative judges." 

The Department of Justice is not convinced that this effort and the develop
ment which has resulted should be lightly set aside in favor of a return to the 
pre-AP A practice. Particularly in formal adjudications in which objectivity and 
independence of judgment are important the requirement of the use of examiners 
as presiding officers should be retained. 
16. 	Separation of function8 requiremto/nt8 applicable to per80nneZ engaged in 

"advocating function8" (8ec. 5 ( a) (6) ) 
With certain exceptions, the present APA provisions bar personnel engaged in 

investigative or prosecuting functions generally from supervising presiding 
officers or participating in decisions in formal adjudications subject to the re
quirements of section 5. In order to comply with the requirement, many agen
cieshave divided their legal services, assigning all investigative and prosecuting 
functions to one office, thereby leaving other agency lawyers free to advise in 
administrative adjudications. These agencies should not be required to under
take a further division of legal personnel unless absolutely necessary. It is. 
likely that the purpose of this proposal could be achieved without necessitating 
further reorganization by requiring separation of officers who have engaged in 
advocacy in the same or a factually related case, rather than those who engage 
in advocating functions generally. 
17. 	The prop08aZ to i80late deci8ion8 in difficult economic case8 from empert staff 

a8sistance (sec. 5 (a) (6) ) 
The present act imposes separa:tion of functions requirements in formal ad

judications except those which are initial licensing proceedings or proceedings in
volving the validity or application of rates, facilities, or practices of public util
ities or carriers. The requirements do not apply in any cases of ruleinaking. 

The bill proposes to apply such requirements in all cases of formal adjudica
tion, including the often complex cases of ratemaking and economic proceedings 
which are now defined as rulemaking. The proposal could seriously prejudice 
informed de<!isions in these cases. The services of engineers, economists, mar
keting specialists, and other Government experts should be available in these 
cases throughout the decisional processes. Under the proposal, their expert 
advice could be utilized only if and when the case reaches the agency. Pre
sumably, because of the possibility that only limited review will be undertaken 
by the agency" the advice of staff may never be utilized in the consideration 
of those issues which the agency does not review. We think it obvious that 
the expanded coverage of the definition of "adjudication" requires a broader ex
ception from the separation of functions reqUirements, rather than elimination 
of the present exceptions. 

18. 	The proposed reqll,irement that every agency afford an oppo'rtunity for set
tlement prior to hearing in every ca8e of "adjudication" (8ec. 5 (c) ) 

In the interests of affording timely and economical relief to private parties and 
of promoting efficiency and economy in Government, agencies should be quick 
to settle every case in which an appropriate settlement is possible. In its at
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tempt to promote this purpose, the bill would require every agency to afford 
to all parties in all "adjudications" an opportunity, prior to hearing, for the 
submission, consideration, and determination of offers of settlement. 

Again, the bill appears to misconceive the true nature of administrative pro· 
ceedings and to fail to appreciate the differences between cases or controversies 
in the courts and proceedings conducted by administrative agencies. Public 
interest considera1tions present in most agency proceedings add a dimension not 
found in court proceedings. The agency in most cases is not simply an arbiter 
between competing interests. In addition, it has an affirmatiVe duty to pro· 
mote the public interest in its particular program area, and this frequently in· 
volves required findings which can be made only after hearing. It should be evi· 
dent that the proposed requirement should not apply in every case of "adjudica· 
tion," as that term is defined. 
19. 	 The proposed eaJtension of the right to counseZ to persons appearing in the 

COUiTse of an agency investigation (sec. 6 (a) ) 
The present statute affords a right to counsel to any person appearing in an 

agency "proceeding" and to any person "compelled to appear" in an agency in· 
vestigation. The bill would afford a right to counsel to any person "appearing" in 
a proceeding or investigation. 

The proposal and its legislative history should make it clear that the Federal 
Bureau of Investigation is not to be impeded in its investigations by such 
-provision. 

Proposed section 6 is intended to apply to administrative agencies in the con. 
-duct of proceedings for rulemaking and adjudication. Prefatory language should 
be inserted to resolve any doubt in this regard. In the alternative, the FBI 
should be exempted specifically from the operation of the act by revision of the 
definition of the term "agency" in section 2(a). 

'20. The proposal oonaerning speaial requirements for admission to practice before 
administrative agencies (sec. 6 ( b) ) 

There is no existing statute of general application governing the right of mem
bers of the bar to practice before Federal administrative agencies. The Ad· 
ministrative Procedure Act (sec. 6(a» provides only that every person shall 
have the right to counselor other duly qualified representative in any agency 
proceeding, and that nothing therein shall be construed either to grant or to deny 
to any person who is not a lawyer the right to represent others before any 
agency. 

In 1884, Congress examined the considerations involved in Treasury Depart· 
ment proceedings and found a special need in those cases for protection against 
practice by unscrupulous agents and unauthorized representatives. Congress 
authorized the Secretary of the Treasury to impose admission requiremeDlts for 
practice before that Department (23 Stat. 258, 5 U.S.C. 261). Since that time, 
the 16th amendment to the Constitution and our extensdve self-appraisement 
income tax system, with its particular demands for protection agaiDSlt unauthor
ized disclosure of information furnished by taxpayers, have greatly increased 
-the need for protection against malpractice before the Department of the Treas
ury. The considerations whlich prompted the 1884 statute would 'seem to be 
many times more compelling today. Indeed in all agencies the need for aSsur
ances against improprieties in practice is perhaps greater than ever before. 

In 1957, the Office of Administrative Procedure in the Justice Department 
conducted a comprehensive study of special admission requirements of adminis
-trative agencies. It concluded that, in general. agency licenSing of attorneys 
seemed to afford less assurance against malpractice than the availability of 
agency disciplinary authority. Upon publication of its study, it acknowledged 
the special needs of the Department of the Treasury and the Patent Office, par
ticularly with respect to access to confidential information, and recommended 
that all other agencies which then maintained registers of attorneys consider 
eliminating the use of such registers. It proposed the adoption of a uniform 
rule which would make eligible to practice any person "who i's a member in good 
standing of the bar of the Supreme Court of the United States- or of the highest 
court of any State, territory, or of the District of Columbia, and is not under 
any order of any court suspending, enjoining, restraining, disbarring, or otheunr
wise restricting him in the practice of law," reserving to each agency f 
-authority to diSCipline any representative appearing before it. 
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It is the view of the Department, consistently maintained since that time, that 
"pecial admission to practJice requirements should be eliminated in every case 
~here adequate protection against improper conduct in the representation of 
others in agency matters can be assured by agency authority to. suspend, disbar, 
or otherwise discipline practitio.ners. This is the purpo.se underlYing pro.Po.sed 
section 6(b).

In many cases disciplinary orders o.f State courts allo.w the respondent attor
nev to retain his status as a member of the bar in go.od standing and impose lesser 
sanctions than suspension 0.1' diisbarment. Restrictions may be imposed upon 
bis right to. pr'd.ctice, or he may be denied participatio.n as co.unsel in a particular 
lllatter. If the misconduct which provided the grounds for the order warrants 
n""eI1cy disciplinary proceedings, the agency should not be barred from taking 
~~eessary action by the fact that the individual is still a member of the bar in 
good standing. Similarly, if the individual has been admitted in more than one 
State and is suspended or disbarred in only one of them, the agency should not 
be precluded from taking necessary action by the fact that the individual still 
is a member of the bar 'in good standing in another State. The subcommittee 
may wish to consider substituting the language quoted above from the 1957 pro
posal for the language in the first sentence of proposed section 6(b) in order to 
provide for such situations. Also, the legislative history should make clear the 
intention of the provision to authorize an agency to suspend or disbar an attor
ney, even though his misconduct was not committed in his practice before the 
agency and is not directly related to such practice. 

subject to these consideratio.ns and such exemption o.f the Treasury Depart
ment 0.1' o.ther agency in which rel'iance upon disciplinary authority alone does 
not afford adequate protectio.n against misconduct or fraud upon taxpayers 0.1' 
other members of the public, the Department of Justice SUPPo.rts the bill's pro
posal relating to admission to practice. 
21. 	 The proposed requirement tha,t subpe'l1as be iS8u,ed automatically upon the 

request of any party in an adjt~dication (sec. 6 ( e) ) 
Sectio.n 6(c) of the present act provides that wherever COngress has granted 

the subpena power, subpenas shall be available "upon a statement 0.1' showing of 
general relevance and reasonable scope of the evidence sought." The bill would 
revise this provision to require every agency, unless otherwise provided by 
statute, to issue subpenas automatically, upon request, to any party to an adjudi
cation, fo.rmal or informal. 

It is entirely possible that there are proceedings in which the subpena power is 
lacking and should be made available. Congress should grant the power in those 
instances. However, the power should not be made available in every case of 
adjudication. Even if aU agencies were to be given the subpena power, irrespec
tive of the nature of their functions, subpenas should be issued only in proceed
ings subject to proposed section 5 (a) and in such other formal proceedings as 
may involve a need for the power. The requirement of a showing of general 
relevance and reasonable scope has not imposed an unreaso.nable burden. In any 
event, it should be retained in the interests of minimizing the opportunities for 
dilatory tactics. 
22. 	The proposal to require provisions for depositions and discovery in every 

:proceeding conducted by every agency (S6C. 6 (h) ) 
The blll appears to propose that every agency, whatever its function, provide 

for the taking of depositions and for discovery procedures. Further, the pro
posal appears to. require that the agency's rules therefor shall conform to the 
rnles o.f the district Co.urts for civil actions except where such rules are impracti
cable. Again, the proposal is o.bvio.usly appro.priate as it may apply to. some 
agencies, but just as o.bviously inappropriate as it may apply to others. Yet the 
bill would impose the requirement universally. This approach seems to the 
Department to. be entirely without reason. We think the proponents of the bill 
shOUld ascertain in what proceedings depositions and discovery are desirable 
and require their availability in those proceedings, not in all proceedings. 
23. 	 The proposal to remove agency discreti.on in the issuance of declaratory 

orders (sec. 6 (k) ) 
Under the present act, an agency has the Po.wer to issue a declaratory order if 

it feels that such o.rder will remove uneertainty or dispose of a case o.f adjudica
tion required to be determined o.n a record. The bill would remove this discre

http:discreti.on
http:consideratio.ns
http:purpo.se
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tion. Every agency, apparently, would be required, upon the petition of any 
person, to grant or deny requests for declaratory orders, and such grant or denial 
would be subject to judicial review as "final agency action." 

The bill does not suggest what question the reviewing court would be expected 
to decide. Surely it does not intend to authorize the court to issue a declaratory 
order where the agency has declined to do so. At most, where an agency has 
denied a request for a declaratory order, the court could only determine whether 
the agency, in fact, acted upon the petition and did not act arbitrarily, capri
ciously, or outside its authority. Administrative Procedure Act section '5 (d) 
would appear to be a much more meaningful provision. It is the view of the 
Department that it should be retained. 

24. 	The proposal to give presiding Officers author'lty to summarily deter'mine 
proceeding8 to which they are assigned (sec. 7 (b) ) 

Apparently, the bill proposes to empower the presiding officer in any proceed
ing to dispose of the case upon motion, prior to hearing or at any point in the 
proceeding, irrespective of the agency's position. We think the power should be 
given to the agency and should be made delegable by the agency to the presiding 
officer. If an agency, after extended investigation and lengthy consideration, 
orders a hearing to determine whether a regulatory program is needed in a par
ticular area and, if so, what the details of the program should be, the presiding 
officer should not have authOrity to reverse the decision of the agency to under
take the inquiry by, in effect, thrOwing the agency out of court. In order to 
avoid the necessity of the agency's reordering the inquiry, subject to the possi. 
bility of its being aborted again, any challenge to the basis of the agency's 
decision to undertake the inquiry should be certified to the agency. In any event 
it is clear that presiding officers should not be given the power of summary dis: 
position in all proceedings. As in the case of other proposals in the bill, the 
proper application of this idea should be determined and the application of the 
proposal should be limited accordingly. 

25. 	The proposal to remove agency discretion in the consideration of interlocu
tory appea18 (8ec. 7 ( e) ) , 

Under the proposal contained in section 7 (e) of the bill, a presiding officer 
'Could certify to the agency any material question arising in the course of a 
proceeding whenever he might be of the opinion that to do so woulcl expedite 
the proceeding, and the agency would be required to determine the question 
forthwith. 

In every case, the agency should have the power to determine whether the 
question should be determined at that point or at some other time. Therefore, 
the proposal would seem to have no proper application and shOUld be eliminated 
from consideration. 

26. 	The propo8ed reqteirement that every case of adjudioation reqt~ired to be 
determined on a hearing record be decided by the presiding officer rather 
than by the agency (sec. 8 (a) ) 

Because of the bill's proposal to broaden the definition of "acljudication" to 
include all Il:1atters involving particular private interests, including almost 
:all proceedings which now are formal 'rulemaking, there may be many cases 
subject to proposed section 5(a) in which the essential question, and perhaps 
the only question, is one of agency policy. In such case, the bill should permit 
removal of the matter to the agency for decision, as the present act does. Since 
the presiding officer ordinarily is without policy responsibility, no purpose 
would be served in requiring him to determine such matter, subjed to appeal 
and review by an appeal board, with agency review only after the completion 
'Of these time consuming and expensive processes. 

It is evident that the initial decision concept is appropriate in many formal 
adjudications, but not in all. The bill, therefore, should permit the use of the 
concept where it is appropriate, but not require it in all cases. This is the 
effective of the present statute. It is the view of the Department that this feature 
should be retained. 
27. 	The propo8al to permit ea:oepti01l8 on the ground that a novel q1.t8stion is 

involved (sec. 8(c) (1» 
Under present practice an ex'ception must assign error. The bill proposes 

to allow an exception on the assertion that the decisiun below determines a 
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non;'l question, withtmt any allegation that the decision below on that question 
i:" in error. This idea is conceptually unsound aud should be eliminated. 

2::;. The creation 01 an a(Zifitional stage in the deci.~ional proce88 through the 
rI1(tndatory use of appeal boards (seIJ. 8 (IJ) un) 

A Msic problem in administrative procedures is the inordinate expenditure 
of time and money so often necessary to carry a proceeding through to final 
ag€'ncy action. Equally baRic, and obviously related, is the problem of the 
,agencies' preoccupation with their caseloacl of routine matters to the extent 
That not enough time is spent in meeting their more important and more 
fnnclnroental policy responsibilities. 

In recent years efforts to subdelegate agency decisional authority in routine 
UlHtiers have won considerahle attention as the most likely solution of these 
tWO problems. :Many find the idea of subdelegation particularly attractive 
bf'caUse they feel it necessarily will tend toward the development of standards 
and guiding principles and will eliminate much of the uncertainty and lack of 
e()Jlsistency which seems to attend the ad hoc consideration of every case by 
the agency itself. Further support comes from foes of the so-called institu
tional decision. Practitioners frequently have found the hearing pirocess con
siderably removed frQm the decisional process, and they much prefer the QPpor
tunity to present and argue their case to the a·uthority which has been delegated 
the power to decide it. MQst compelling is the idea that through subdelegatiO"J.1 
regulator and regulated alike will be enabled to get on with their respective 
business. It is assumed that agencies will have time to devote to basic policy 
problems, and pronQuncements which otherwise would be years in the making 
perhaps will become a part 'Of the regular business of the agency. Litigants 
before agencies expect to have in hand final verdicts months 0'1' even years 
ahead of the time otherwise required. Practitioners.hope to handle the business 
of their clients without long, uncompensated periods of inactivity while their 
matters work their way to the top 'of the agency's pile of cases awaiting action. 

The Department of Justice is in full sympathy with the purposes sought to be 
achieved by proposals to subclelegate decisional authority. However, we think 
it is obvious that any such proposal should permit, nQt require, agencies to 
delegate decisional authority. In any event, the ehoice should not be that of 
private parties to agency proceedings. 

PrQPosed section 8(c) (2) seeks tOo require every agency, as that term is defined 
in section 2 (a), to establish one or mOore agency appeal boards composed of 
agency members or hearing examiners, or both. All appeals from decisions of 
presiding Qfficers WQuid be determined by appeal boards unless a private party 
elected to have the agency itself consider the appeal. The agency apparently 
could review an appeal board decision Qnly on the ground that the decision below 
is contrary tOo law or agency PQlicy, the agency desires to recQnsider its policy, 
or a novel question of policy has been presented. 

The bill again fails tOo appreciate the variety of administrative proceedings. 
It envisages an agency overburdened with a large volume of routine cases con
ducted pursuant tOo sections 5, 7, and 8 and only a few which, because policy 
considerations are invQlved, merit the attention of the agency itself. Obviously, 
this is nQt the pattern throughout the Federal 'establishment. In fact, study of 
the SUbcommittee's statistics on administrative proceedings indicates that it 
probably is limited to less than 10 of the more than 100 authorities in the Gov
·ernment which are agencies within the meaning of ,the definition. 

Clearly, the revision shQuld be amended to make the establishment of the 
proposed appellate procedures optiQnal with the agency, in order that they 
might be employed where appropriate, but not required where their use would 
result only in further burdening the administrative process by creating an addi
tional step in the already arduous decisional process. 

.29. The reqttirement 01 oral argttment belore appeal boards, upon the request 
01 any party (sec. 8(c) (2» 

In respect of SQme questions oral argument is indispensable to understanding. 
III respect tOo others, only a written presentation is comprehensible. The decision 
as to the apprQpriate manner Qf presentation should be made by the authority 
charged with the decisional responsibility. 

The bill prQPoses to impose upon all appeal boards a requirement that they 
hear oral argument in any case in which any party requests it. In the many 
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administrative appeals where oral argument is, in fact, unnecessary such require_ 
ment could impose a heavy burden. Private parties hopeful of early final ad
ministrative action, who permitted the matter to go to an appeal board rather 
than to the agency in the hope that thereby they might have a final decision 
sooner, might be disadvantaged far more than they are advantaged by the 
enactment of this provision. 

In general, the bill appears to neglect the obvious fact that in the great 
majority of formal proceedings there is at least one party whose purpose in 
participating is to obstruct or delay the contemplated action. In enforcement 
proceedings in which there is only one private party-the respondent, it is that 
party who may be inclined to utilize whatever means is available to prevent Or 
delay a final order. The bill's attempt to afford the ultimate in safeguards 
against unfairness and arbitrary treatment of private interests appears to 
open the door in many ways to unfairness at the hands of adverse parties' and 
to paralyzation of necessary agency functions. 
30. Publicity as prejudicial prejudging of agency proceeding8 (8ec. 9 (b) ) 

To define anything as something which it obviously is not is to invite difficul
ties. The bill would define any publicity issued by an agencY employee or officer 
to discredit or disparage a person under investigation or a party to an agency 
proceeding as prejudicial prejudging by ,the agency. Such prejudicial prejudg
ing would be grounds for setting aside any agency action against such perSOll 
or party. 

A provision for setting aside administrative action in any case where decision 
after oppprtunity for hearing is required, but the agency has, in·fact, prejudged 
the'matter would seem appropriate. However, the provision proposed in sec
tion 9 (b) might result in setting aside necessary official action in cases where 
the agency has not prejudged the matter. 

Any investigation is necessarily preceded by internal communications ex
plaining the circumstances which necessiltate the investigation. The facts re
lated in such communications might be very damaging to the private interests 
involved if released to the public indiscriminately. Yet proposed section 3 of 
the bill would seem to require such indiscriminate publicity in any case in 
which a member of the public requested the release of the internal communi
cations. The inconSistency of proposed section 3 and proposed section 9 would 
present many difficult problems, We think agency action should be set aside 
only if there is prejudicial prejudging, and not if the agency's only error is in 
permitting its employees to comply with the requirements of section 3. It is 
the opinion of the Department that the proposed sanction against disparaging 
publicity is impra.eticable and should be eliminated from cont'lideration. 
31. 	 Revi8ion Of the provision excepting from j1J,dicial review matter8 committed 

bylaw to agency discretion (seo.10 (2)) 
The judicial review provisions of the present act do not apply so far as statutes 

preclude judicial review or "agency action is by law committed to agency discre
tion." The bill would replace the quoted language with the words "judicial 
review of agency discretion is precluded by law." Although it can be asstnllt'd 
that the purpose of this change is to afford judicial review in some situation or 
situations in which review is not now available, the likely effects of the change 
are uncertain. Possibly, the proposed language might be construed to subjl:'Ct 
to judicial review a broad range of discretionary actions and inactions which 
are not subject to review under present practice. Surely, some change in the 
direction of enlarged reviewability is intended, and other proposals embodied in 
the bill (e.g., the proposal to afford judicial review of an agency's denial of a 
request fOI' a declaratory order) might support the argument that a considerable 
enlargement is intended. 

Enactment of this change would seriously disrupt present concepts, create 
unnecessary uncertainty, and generate needless litigation. If there are areas in 
which the proponents of the bill feel that the opportunities for judicial revit'w 
are inadequate, the proponents should identify those areas and make specific 
proposals as to the extent of review sought. The proposal should not be enacted 
in its present form. 
32. 	The propo8al to aboli8h the present law Of .standing to seek revie'w and to 

extend 8tanding to amy per80n aggrieved by official action (.sec. 10 (a» 
As it was introduced in the 79th Congress, S. 7, the bill which became the 

Administrative Procedure Act, provided simply, in section 10, that "Any person 
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adversely affected by any agency action shall be entitled to judicial review 
thereof in accordance with this section." This was one of the provisions which 
underwent considerable development during the bill's legislative history. 

Ma88achu8ett8 v. Mellon (262 U.S. 447 (1923», Perkins v. L'ukens Steel Co. 
(310 U.S. 113 (1940», and other cases which spoke in terms of "legal right" had 
made it clear that one who could demonstrate injury or threat to a particular 
right 	of his own which was entitled to protection had standing to challenge 
administrative action. In addition, FOC v. Sande1's Bros. Radio Station (309 
U.S. 470), which was decided in 1940, and Scripp8-Howard Radio (316 U.S. 4 
(1942», and EOA. (319 U.S. 239 (1943» recognized the power of Congress to 
confer standing to prosecute an appeal, even where "legal right" was absent. 
The Supreme Court, in construing section 402(b) (6) of the Communications Act 
in the Sanders Bros. case (309 U.S. at p. 477), noted that Congress may have 
been of the opinion that one likely to be financially injured by the issuance of a 
license would be the only person having a sufficient interest to bring to the 
attention of the appellate court errors of law in the granting of the license by 
the Fede,ral Communications Commission. 

The provision which evolved during consideration of the bill sought to restate 
the existing law of standing and to recognize the continuing role of the courts 
in determining, in the context of constitutional requirements and the particular 
statutory pattern, who is entitled to judicial review of administrative action. At
torney General's Manual on the Administrative Procedure Act (1947), page 96. 

The present provision is as follows: 
"Except so far as (1) statutes preclude judicial review or (2) agency action 

is by law committed to 'agency discretion, * '" *. Any person suffering legal 
wrong because of any agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be entitled to judicial 
review thereof." 

Proposed section 10 (a) would return to the provision proposed in 1945, thereby 
setting aside this development and the decisions under the present act since 
1947. Because section 10 would apply to all agency actions and would not be 
limited to actions taken under the requirements of sections 4, 5, 7, and 8, the 
effect of the proposal would be to eliminate the present law of standing to :seek 
review of administrative action and leave only the question whether appellant 
can demonstrate that he will be adversely affected by the action he seeks to 
challenge.

It is an attractive idea that no official action should be free from review for 
want of someone to challenge it, and that this possibility may be partially over
come by making everyone a "private attorney general." If the propo.sal could 
assure that every citizen would exercise his power with a sense of public purpose, 
it would merit consideration. But to glut the courts with spurious challenges 
intended only to. injure competitors by obstructing the grant of subsidies, the 
issuance of licenses, the letting of contracts, and other official actions beneficial 
to individuals would be advantageous to no one but the lawyers who might engage 
in such practice and might be highly detrimental to the proper performance of 
necessary governmental functions. 

It is the view of the Department of Justice that the proposal should be carefully 
reexamined in the light of the present law of standing as it has developed under 
the present section 10, to determine precisely in what areas of official action the 
existing requirements of standing to. appeal administrative action may be too 
restrictive, and further, to. determine how present requirements should be liberal
ized. If Congress wishes to extend the principle of Sanders Br08. into other areas, 
its decision to do so in each instance should be a considered decision. We are 
convinced that the blanket repealer of the law of standing proposed is not the 
appropriate solution. 
33. 	The propQ8al to conter juriSdiction upon the district (](YUrts with respect to 

agency action (sec. 10 (b) ) 
The first sentence of section 10(b) of the bill would confer specific jurisdiction 

upon the district courts of the United States "to. review agency action reviewable 
under this act, except where a statute provides for judicial review in a specific 
court; and jurisdiction to protect the other substantial rights of any person in 
.any agency proceeding." Reviewable action includes not only action made 
reviewable by statute, but "every final agency actio.n for which there is no other 
adequate remedy in any court." "Agency action" includes the whole or part of 
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every agency rule, order, license, sanction, relief, or the equivalent or denial 
thereof, or failure to act. 

The immediate effect of these provisions might be to overrule the holding that 
the Administrative Procedure Act is not a waiver of governmental immunity from 
suit. Blackmar v.;Guerre (342 U.S. 512) ; Chournos v. United States, et aZ. (335 F. 
2d 918 (C.A. 10, 1964»; Ove Gustavsson Contracting Co. v. Floete (278 It'. 
2d 912, certiorari denied, 364 U.S. 894) ; Kansas City Po'wer & Light Co. v. McKo:y 
(225 F. 2d 924 (C.A.D.C., 1955), certiorari denied, 350 U.S. 884). Areas in which 
the Congress intended no judicial review, such as the certification of labor repre. 
sentatives (Switchmen's Union v. N.M.B., 320 U.S. 297; General Committee y. 
M-K-T. R. Co., 320 U.S. 323), might b~ placed directly within the jurisdiction of 
the courts along with areas in which sovereign immunity at present bars judicial 
review, such as suits for specific performance of a contract (White v. Genen/.l 
Services Administration, 343 F. 2d 445 (C.A. 9, 1965», or suits for relief which 
would directly affect public funds or property (Mine Safety Co. v. Forrestal, 326 
U.S. 371 ; Larson v. Domestic &; Foreign Commerce Corp., 337 U.S. 682; Malone 
v. Bowden, 369 U.S. 643; Dugan v. Rank, 372 U.S. 609). 

At present, official conduct Dot otherwise reviewable maybe challenged onl:l'" 
on the ground that the defendant official is acting unconstitutionally or in exces's 
of his statutory authority. In such circumstances sovereign immunity does not 
protect the official from injunctiVe or declaratory orders. Larson v. DomesUa 
<£ Foreign Commerce Corp., supra. The Waiver possibly embodied in section 
10(b) would bring before the courts every imaginable kind of agency action, even 
though it was within the agency's authority. Disappointed bidders, claimants of 
property held by Government, employers and unions disappointed by the outcome 
of labor elections, and a host of other litigants would all be cloaked in a waiver 
of sovereign immunity far broader than anything contemplated in the four waivers 
expressed in the Tucker Act, Tort Claims Act, Public Vessels Act, and Suits in 
Admiralty Act. 

Sovereign immunity and limitations on jurisdiction such as those expressed 
in Switchmen's Union v. N.M.B., supra, are vital doctrines which give meaning to 
the separation of powers between the executive, the courts, and the Congress. 
A blanket waiver whose consequences are wholly unforeseeable would not only be 
inconsistent with the principles underlying the original act, but would be unde
sirable because of the flood of litigation which would result from making the 
judiciary into overseers of almost all executive action. The Department of 
Justice strongly opposes this proposal. 
3-4. The proposaZ to give the courts interZocutory jurisdiction in all agency pro

ceedtngs (sec.10(b) (2» • 
In its explanation of the proposal contained in section 10(b) (2), the sub· 

committee staff has stated that the provision is necessary to provide statutory 
implementation of the law of Leedom v. Kyne (358 U.S. 184 (1958». The pro
vision goes far beyond the principle of that case and seriously threatens the 
established doctrine of exhaustion of administrative remedies. The obvious 
effect of the enactment of such proviSion would be the filing of a great many 
suits in the U.S. district courts challenging all kinds of preliminary, tentative, 
and intermediate rulings which should properly be reviewed only in the final 
disposition of the matter. The uncertainty of the enactment easily could unsettle 
the law of exhaustion, primary jurisdiction, and ripeness for review for some 
time to come. 

In a case in which an agency exceeds its jurisdiction, and no other remedy 
is available, the principle of Leedom v. Kyne is already available.. It does not 
need statutory implementation. Instead of accomplishing this unnecessary pur
pose, the proposal in the bill would generate a host of new problems which migbt 
engage the courts and the Congress for several years before the mistake could 
be fully corrected. The Department, therefore, is strongly opposed to this 
proposal. 
35. 	The proposed enlat'gement of the venue proviSions in actions for judicial 

review of administrative action (sec.10(b» 
The fourth sentence of proposed section 10(b) seeks to provide venue provi

sions. Although the present section lO(b) is entitled "Form and Venue ~f 
Action," it contains no specification with respect to venue. The present proVi
sion governing venue generally in actions against officers and agencies of the 
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United States is contained in 28 U.S.C. 1391. Under that statute, except as 
otherwise provided by law, a civil action against a Federal officer or agency 
way be brought in any judicial district in which (1) a defendant resides, (2) the 
cause arose, (3) any real property involved is situated, or (4) in actions where 
no real property is involved, the plaintiff resides. 

The revision would enlarge the possibilities available to complainant by ada
ing any judicial district wherein complainant has his principal place of business. 
Also, it would permit suit to be brought where complainant resides even though 
real property is involved. Under 28 U.S.C. 1391 this district is available to 
complainant only if no real property is involved. This matter was carefully 
considered 3 years ago in deliberations concerning the development of 28 U.S.C. 
1391. It is our view that with respect to actions involving real property, venue 
provisions should include the judicial district wherein the property is located, 
but should not also indudethe district in which complainant resides. It is 
likely that this proposal, together with the proposal to 'permit an action to be 
brought in the district where complainant has his prinCipal place of business, 
would so mu.ltiply the possibilities available to complainant as to encourage a 
considerably greater degree of "forum shopping" in administrative law. This 
CQuld seriously detract from the consistency so sorely needed in this area. It 
is our view that the provisions of the present statute, as they relate to venue, 
are fair and just. We have serious doubt that the enlargement of these pro
visions, as proposed 'by the bill, is necessary. ' 

Senator LoNG. Our next witness is Mr. Milton M. Carrow, attorney 
from New York City, representing the Association of the Bar of the 
City of New York and the American Civil Liberties Union. 

I am intrigued by the representation of both those or2:anizations, 
Mr. Carrow. Have these two groups merged, or are you wearing 
two different hats ~ 

STATEMENT OF MILTON M. CARROW, ATTORNEY, NEW YORK CITY, 
REPRESENTING THE ASSOCIATION OF THE BAR OF THE CITY 
OF NEW YORK AND THE AMERICAN CIVIL LIBERTIES UNION 

Mr. CARROW. No, Mr. Chairman. These two organizations have 
not merged. Unlike Washington, there is a dearth of administrative 
lawyers in New York and they had to scrape the bottom of the barrel 
there to bring somebody here. One of the organizations heard I was 
going down and asked me to submit a statement for them. 

Senator LONG. Of course, I was being facetious about merO'ing. I 
do not agree that they scraped the bottom of the barrel. f have a 
biographical sketch here of your background and your activities which 
win be placed in the record at this time. 

(The document referred to follows:) 

BIOGRAPHY OF MILTON M. OARROW 

Born: New York City, 1912. 
Education: A.B., Syracuse UniverSity, 1933; LL.B, Harvard Law School, 1937. 
Experience: Practice of law in New York, 1937 to present. Partner, Landis, 

Carrow, Bernson & Tucker, 1 East 44th Street. . 
Army of the United States (Counterintelligence Corps), 1943-46. Arbitrator, 

American Arbitration Association. Chairman, Committee of Administrative 
Law, Association of the Bar '(If the Oity of New York. National correspondent 
for Ameriean Bar Association to International Bar Association, Mexico Oity, 
July 1964. Member, Speeial Committee on Oode of Administrative Procedure, 
American Bar Association. Lecturer on pu.blic and administrative law, N~ 
York University School of Law. 

Author: "Background of Administrative Law," text 194B. 
Contributor of articles on administrative law to legal periodicals. 



218 ADMINISTRATIVE PROCEDURE ACT 

Senator LONG. VVe are certn,inly happy to have you. 
lVIr. CARROW. Thank you, :Mr. Chairman. I consider it a pleasure 

to appear again before this distinguished subcommittee. I gather I 
have your permission to appear for these two organiza,tions and I have 
filed reports for each of them. 

~Iy comments will first embrace the report of the Association of the 
Bar of the City of NeVl York. I shall not attempt to read these re
ports but will comment on the points they make and if any of these 
comments incite any reaction on the part of the members of the sub
committee or the staff, I shall do my best to answer them. 

This bill, I hope, is nearing the last stages of enactment. If for no 
other reason, I think it deserves enactment by virtue of seniority alone 
because in one form or another, it has been under consideration sinc~ 
1955, beginning with the recommendations of the second Hoover Com
mission task force. Since then it has gone through numerous refine
ments until now it ought to be as close to being a nearly perfect bill as 
can be found. If this is not so, we all know, nevertheless, that it has 
received extended, concentrated attention by the best minds in the 
country on this subject. In particular, the members of the staff of 
this subcommittee deserve the highest praise for their dedicated and 
devoted efforts. 

N ow on the commentary by the committee of administrative law of 
the association of the bar, this committee has studied this bill and its 
predecessors since the task force recommendations of 1955. In prin
ciple, the committee has supported various versions and refinements 
of those proposals. vVhat is left are just a few suggestions relatively 
minor in nature. 

The committee is gratified to see that the definitions of rule and 
adjudication have been to some extent clarified. There remains one 
area which we think is still murky; namely, in the ratemaking and 
licensing cases. As presently revised in 1336, it is not clear that these 
are included under adjudication, although, as lVIr. Schlei indicated, 
he accepts the view-at least the Justice Department does-that they 
are included. In the previous version of 1336---S.1663 (subcommittee 
revision) -ratemaking and licensing were specifically mentioned in the 
definition of adjudication. I suggest that such provision also be made 
in 1336. 

The separation of functions provisions have caused a great deal of 
difficulty and I doubt whether they can ever fully be resolved. 

I should like to bring the committee's attention ;to a separation of 
functions provision drafted in 1958 by our committee of administra
tive law. It appears in our report. Having participated in the devel
opment of the language of ,that provision, I can assure the committee 
that it received the most tcareful thought under a comittee headed 
at that time by Chester Lane, formerly the General Counsel of the 
Securities and Exchange Commission and one of the most brilliant 
lawyers in the Government at that time. We spent several weekends 
working on this provision and I submit that it includes many thoughts 
that may be answers to the problems that have been considered. . 

For example, it suggests that presiding officers have asSIstants avail
able for consultation. It indicates that agency members who are pre
siding officers can consult with each other. It also provides that wh.ere 
employees have not participated in the prosecuting and investigatmg 



219 ADMINISTRATIVE PROCEDURE ACT 

aspects, they may also be consulted by presiding officers even on ques
tions of fa:ct. 

It also has a provision dealing with questions of law which 1336 does 
not consider. Here again, consultation is warranted where the per
son who is being consulted is not engaged in the proceeding or any 
similar type of proceeding. I suggest that this provision deals with 
those details a little better than the present provision in 1336. 

Mr. FENSTERWALD. ~rr. Carrow, do you have a text of that in your 
statement? 

.Mr. CARROW. Yes; the complete text of that is in my statement. 
Iv.l:r. KENNEDY. With respect to that text that is in your statement, 

could you give us an example of what is meant in the third line from 
the bottom, "Or any person otherwise interested in its outcome," "its" 
being the outcome of the proceeding. Does that include the -women's 
garden clubs if they are interested in beautifying the cOlmtryside 
and this might be something, say, at a railroad crossing. 

Mr. CARROW. I think the term is used as a term of art. I think 
"party interest" or a "person interested" as used in these statutes have 
a legal meaning. I think that is the way it is used here. 

:Mr. KENNEDY. You say it is a term of art and then you say it is 
the interest of a party, but the full line is "any party or any person 
otherwise interested." Is this a financial interest, then, that you are 
speaking of, or something that siQTIificant, or is it merely, would it 
include the citizen's interest, wou1d it include collateral interest of 
people, or just what is the meaning of this term of "art" ? 

Mr. CARROW. I think it certainly means more than an interest as a 
citizen of the United States. I do not think it would include your 
garden club and I do not know that I am able at this point to dra.w a 
clear line of distinction. It is a matter of judgment for the parties 
who will be considering the matter. I am sure that any adjudicating 
officer or any judge sitting on this would not hold the garden club to 
be a "person otherwise interested." Now, where, or under what cir
cumstances they would draw the line, I would hesitate to make any 
general statement at this point. 

Mr. KENNEDY. This is the issue, of course, which for some years now 
has been so hard to define. W110 are these people otherwise interested ? 

Mr. CARROW. I think the intent here is not to place tmdue rigid re
straints on the agencies as they have complained these bills do and it 
have left the door open for exercise of judgment in particular situa
tions. 

Our next subject is the one touching on proceedings in excess of ju
risdiction. TIns is a matter which was in S. 1663 and has also been 
in and out of the bills preceding S. 1336. At the present time, it is 
out. We suggest that it should be back in. If this can receive serious 
consideration, and we think it should because it would be in accord with 
existing law, at least in the light of several recent cases, we recommend 
the adoption of a provision that incorporates a number of safeguards; 
namely).. section 1009g, S. 1879 of the current Congress. That was for
merly ;::;. 2335. Our committee feels that is an excellent provision 
and should be incorporated in 1336. 

One question that was raised in our committee discussions was the 
meaning of the language in section lO(b) (2) of 1336, dealing with 
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jurisdiction and venue in judicial review. The particular language 
that seems a little vague is : 

Jurisdiction to protect the other substantial rights of any person in an agency 
proceeding. 

Is that intended to be declaratory of existing law, or is it intended 
to establish a new area of jurisdiction? Several members of QUI' Com
mittee felt that it might PQssibly be interpreted to. be a new area of 
jurisdiction. Others felt that it was simply declaratory Qf the law 
and 'Simply pro.vided that any rights a person already has under the 
la w may, Qf course, be enforced in the Co.urts. I suggest that clarifying 
lallguage be added to. that provision. 

Weare gratified that the substantial evidence rule is being retained 
in 1336. We fool that the substitution of a clearly erroneous rule as 
a basis for review would only cause confusion. 

Finally, the new idea of appeal boards, we feel, is an excellent one. 
We only suggest at this time that the establishment of such appeal 
boards be discretionary with the agencies. However, if an agency does 
organize the appeal board, it should follow the provisions in 1336. 

That concludes my statement on behalf of the Association of the 
Bar. 

(The prepared. st~tement of the Bar Association of New York City 
follows:) 

REPORT ON S. 1336, 89TH CONGRESS, A BILL To REVISE THE ADl£INISTRATIVE 
PROCEDURE ACT 

Committee on Administrative Law, the Asso<!iation of the Bar of the City of 
New York 

This committee has, since 1957, devoted a considerable amount of time to 
studies of the various bills introduced in Congress to revise the Administrative 
Procedure Act. In June 1958, a comprehensive report was made on the then 
pending "Code of Federal Administrative Procedure" (A.BA Code) prepared by 
the Special Qommittee on Legal Services and Procedure of the American Bar 
Association, and also on the "Administrative Code" prepa'red by the Task Force 
of the Second Hoover Commission in March 1955. 

Our committee at that time approved in principle the objectives and provisions 
of the ABA Code, and made certain specific comments with respect to several 
of its provisions. 

In our current study of S. 1336 it appears that most of the suggestions made 
by our committee in its' 1958 report have been incorporated in the bill. 

DEFINITION OF "RULE" 

One of our major concerns had been the ambiguity of the definition of "rule" 
in the Administrative Procedure Act. The ABA Code proposed a substantial 
change in this definition which would remove such ambiguity and we approved 
their recommendation. In particular, we objected to the exemptions <specifically 
stated in the definition and the confusion, caused by the phrase "particular appli
cability." S. 1336 has removed the cause for these objections. There remains, 
however, the question whether ratemaking and licensing are considered clearly 
adjudicative, as was intended in changing the definition of "rule." In a previous 
version of S. 1336 (S. 1663, 88th Cong., subcommittee revision) , it was specifically 
stated, in the definition of "adjudication," that licensing and ratemaking came 
under that rubric. This specifiC reference has been eliminated from S. 1336 and 
the problem may again become murky. It may be that the use of the phrase 
"named parties" in the S. 1336 definition of adjudication is intended to include 
licensing and ratemaking proceedings. However, we believe it would be helpful 
if that w."re further clarified. 
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SEPARATIOX OF FGKCTIONS 

In our 1958 report ,ve made detailed recommendations regarding the separation
of-functions provision (S. 1336, sec. 5(a) (b». In fact, the committee drafted 
n proposed provision on this subject and we believe it warrants consideration at 
ilJe present time. The recommended provision was as follows: 

"SECTION 1005(c). SEPARATION OF FUNCTIONS.-No presiding or deciding officer 
ucting pursuant to section 1006 of this Act shall be responsible to or subject to 
tl!e supervision or direction of any officer, employee, or agent engaged in the 
IJerformance of investigatory or proBecuting functions for any agency. Except 
upon notice and opportunity for all parties to be present or to the extent re
quired for the disposition of ex parte matters as authorized by law, no such 
presiding or deciding officer or agency or member of an agency acting pursuant 
to sections 1006 and 1007 of this Act shall consult with any person or party on 
any issue of fact in the proceeing, except that, in analyzing and appraising the 
record for decision, any such presiding or deciding officer may have the aid 
and advice of a personal assistant, and any agency member may (1) consult 
with other members of the agency in cases in which the agency is making the 
decision, (2) have the aid and advice of one or more personal assistants, (3) 
llave the assistance of other employees of the agency who have not participated 
in the proceeding in any manner, and who are not engaged for the agency in 
any investigative or prosecutory functions in the same or any current factually 
related proceeding. Except upon notice and opportunity for all parties to be 
IJresent or to the extent required for the dispoSition of ex parte matters as 
authorized by law, no presiding or deciding officer or agency or member of an 
agency acting pursuant to sections 1006 and 1007 of this Act shall consult on 
any tssue of law in the proceeding with any party or any person otherwise in
terested in its outcome or any person who has been engaged in investigative 
or prosecutory functions in the same or any current factually related proceeding." 

PROCEEDINGS IN EXCESS OF JGRISDICTION 

We note that in S. 1663, 88th Congress, as introduced, section 12 contained a 
provision that agency action not within its delegated jurisdiction could be en
joined by any court. This does not appear in S. 1336. In our 1958 report we 
approved a provision in the ABA Code of that date (l009g) entitled "Proceedings 
in Excess of Jurisdiction" on the ground that it approximates the principles 
followed by the Federal and most State courts. 'We note that the current version 
of the ABA Code (S. 1879, 89th Cong., sec. 1009g) has elaborated somewhat on 
the previous version by imposing penalties on,persons who frivolously institute 
such actions or bring them for the purpose of delay. It seems to us, subject to 
several dissents, that this carefully drafted provision should be included in 
S. 	1336. 


.JURISDICTION TO REVIEW 


The language in section 10Cb) (2) of S. 1336, "* >I< '" jurisdiction to protect the 
other substantial rights of any persons in an agency proceeding," is unclear. 
Does this establish a new area of jurisdiction for the courts, or is it merely 
declaratory of existing law? In any case, it is too vague and should be clarified. 

SCOPE OF REVIEW OF DETERMINATIONS OF FACT 

In several of the proposed revisions of the Administrative Procedure Act, the 
substantial evidence rule, as the basis for reviewing questions of fact, is replaced 
by the clearly erroneous rule. In our 1958 report we objected to the fact that 
the ABA Code made this proposed change. We note. that S. 1336 continues the 
use of the substantial evidence rule and we believe that is as it should be. 

APPEAL BOAlms 

S. 1336 brings a new idea into the Administrative Procedure Act in the form 
of appeal boards in section 8. Our committee believes that this is funda
mentally sound, but at the present time would suggest that the establishment 
of such boards be left within the discretion of the agencies, provided that if 
Such board is established it should be governed by the provisions of S. 1336. 

Respectfully 	submitted. 
MILTON lVI. CARROW, Ohairman. 
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Senator LONG. Thank you, Mr. Carrow. 
Any questions, ~1r. Fensterwald ~ 
:Mr. FENSTERWALD. Just one. I think that although you do not 

know what the objections of the Justice Department are at this time 
the bar of the city of New York does not have this general feelinO' of 
catastrophe about the bill ~ ~ 

:J\fr. CARROW. Not at all. ",Ve are frank-we think it is a most ex
'cellent bill and we urge that, subject to these few minor changes, it 
be enacted. . 

Sena,tor LONG. Mr. Kennedy ~ 
}fr. KENNEDY. Thank you, Mr. Chairman, I have no questions. 
Mr. CARROW. Now, I have a statement by the American Civil Lib-

e~ties Union. As is probably apparent, I participated in th~ prepara. 
tIon of these statements and to some extent, they may duphcate each 
other, which might indicate a universal approval of the suggestions 
made. The American Civil Liberties TImon. of course, has a some
what narrower view of this subject than does the bar association or 
other groups. It is primarily concerned with the civil liberties and 
rights of individuals and only to a limited extent, with economic orga
.nizations. It has considered the due process aspects of the bill as they 
affect these persons. 

'Ve have a few comments as regards the bill as a whole. The Civil 
Liberties Union does urge the enactment of the bill subject to a few 
minor changes here suggested. We have previously suggested changes 
to the earlier bills and we are gratified to note that most of the sugges
tions we have made have been incorporated in the present bill. 

On the public infornlation section, section 3, it now incorporates 
a quite clear statement of the kind of information that may be 
withheld. In only one minor aspect do we suggest further clarifica
tion; namely, in subsection (e) (6), we think that a person should 
have ,access to his own medical files. This would be in accord with 
the sense of $~ction 6(d), which enables a person who submits data 
or evidence to procure a copy of such evidence. 

On the question of adjudication in 5 (b), the residual adjudi
cating clause, we do not find it indicated whether or not the sepa
ration of functions provision applies to that. We think it should. 
If it is adjudicative in nature, then the procedural safeguards pro
vided by the separation of functions should be applicable. In its 
present context, this does not appear to be clear. On the contrary, 
I think it can be interr.reted not to apply. 

Also, in section 5 ( b ), we believe there should be a provision re
quiring a statement of reasons for a decision. As presently written, 
I think it is quite possible in such a formal adJudication that a 
decision may be made without giving a statement of reasons. In 
security clearance cases, with which we have had some experience, 
this lack of a statement of reasons has been a stumbling block for 
preparation of cases for iudicial review, and certainly, a person 
who is affected by a revocation of security clearance should at least 
have a statement of reasons for that kind of action. 

On the question of official notice in section 7 (d), we suggest that 
the provision be modified to provide an opportunity for a person 
to' refute facts officially noticed prior to the decision. As presently 
written, this does not appear to be available to him. 
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The Civil Liberties Union also supports, on questions of judicial 
review, the incorporation of a provision authorizing an injunction 
a.gainst uncompleted action, and the union suggests, as did the Asso
ciation of the Bar, that section 1009 (g) of S. 1879 be incorporated 
in S. 1336. 

'Ve have learned that Prof. Kenneth Culp Davis has suggested, in 
l)l'eviol1s hearings, and I was not here when he testified at the present 
hearing-but I assume that he made a similar recommendation-a 
,Y,1iver of sovereign immunity provif:ion in 1336. TVe support that 
view in principle. \iVe have not had an opportunity to study his 
parti~u!ar prov~sion in detail, bu~ :v~ think it is an excepen~ idea and 
that It IS lllgh tune that some defimtlve steps from a legIslative stand
point are taken with respect to this problem. 

Finally, we note that in our last report to this subcommittee, we 
mentioned the idea of a statute dealing with the concept of an 
;'ombuclsl11an." It seems everybody is talking about this kind of 
concept. As a matter of fact, I visited the island of Jamaica 
earlier this year and picked up a local paper, and there in the 
letter column was a letter saying ""Ve ought to have an ombudsman 
in Jamaica. " I think this idea strikes a responsive chord and should 
be investigated to the extent that it can be applied in this country. 

There are bills pending, as you know, for the establishment 
of an office of administrative counsel, S. 984 and H.R. 4273, 
which is a partial application of this concept. We recognize 
that this cannot be incorporated at this time in this bill. However, 
\ve do suggest that the committee consider another limited aspect, 
which appears in S. 1879, 1006 (£) as "agency participation." This 
\yould authorize an agency to have somebody 111 a formal proceed
ing or informal proceeding represent the public interest. These 
proceedings tend to get rather complex and the adversary interests 
of the party or the agency becomE;s involved with the adversary 
aspects of the proceeding. We believe it would be quite helpful 
if some steps be taken in economic proceedings that have wide
spread effect to have the public interest represented. 

This concludes my statement for the American Civil Liberties 
Union. 

(The prepared statement of the American Civil Liberties Union 
follows :) 

STATEMENT BY THE AMERICAN CIVIL LIBERTIES UNION TO THE SENATE SUBCOM
MITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE ON S. 1006 

S. 1336 manifests a continued, conscientious effort by this subcommittee 
to arrive at a distinguished revision of the Federal Administrative Procedure 
Act. The American Civil Liberties Union is especially gratified by the fact 
that the bill incorporates almost all of the recommendations it made at the 
hearings held on July 21,1964. 

As a consequence, subject to a few further minor suggestions hereafter 
made, we urge that the bill be enacted. 

It probably should be repeated at this time that the interest of the American 
CiVil Liberties Union in· this bill is limited to those aspects which directly 
affect the civil rights and liberties of individuals as 11'1'11 as. in f'lomt' caRes, 
the regulation Qf large business enterprises. Such individuals include travel
ers, emigrants, < immigrants, veterans, government employees, employees of 
pri.ate business subject to Federal regulation, persons who need Federal 
licenses to conduct their trades or professions, farmers, recipients of social 
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security benefits, and Dthers. FrDm this standpoint, SDme Df the prDcedures 
with which the bill deals are nDt as significant as Dthers ano thus Dnly 
selected subjects have been cDnsidered. 

SECTION 3. PUBLIC INFORMATION 

This sectiDn has been cDnsiderably improved. The transfer of all exemptiDns 
to' n single subsection, as f;uggested in Dnr previDus repDrt, clarifies this im
pOl'tant subject, as dDes the use of a common terminology. 

In Dnly one minor aspect dO' we suggest further clarification. The exemp_ 
tiDn from disclosure in SUbsection (e) (6) ShDUld nDt apply to a perSDn seek
ing to' inspect his own medical files. 'l'his would be in accord with the sense 
of section 6 (d) which enables a person who submits data or evidence to' 
procure a copy thereDf. 

SECTION 5. ADJUDIC.'\.TION 

We are pleased that the Rubcommittee accepted Dur suggestion that the mDdi. 
fied hearing procedure provided fDr in section 5(a) (5) be employed only OIl 
CDllS(,llt of the parties. This eliminates the potential layering of hearing proce
dUres to the detriment of the indi vidual. 

In reexamining this section, we note that the context in which subsection (b) 
appears leaves open the question whether the separation-of-functions provision 
applies to the residual class of cases of adjudication covered by this subsection. 
We think it should. 

Also, section 5(b) is deficient in not requiring that a party be furnished with 
:a statement of reasons for a decision. Our experience in a number of instances, 
:particularly in security clearance cases, has been that the lack of such a require
ment was used by agencies as a basis for refusing to state reasons. Revocation 
of security clearance is a seriolls matter to the affected person, and he should, 
at least, be informed of the reasons for such action. 

SECTION 6. ANCILLARY MATTERS 

Section 6(k) now makes declaratory orders mandatory when l'et1Uested. This 
is in accordance with our earlier recommendations. 

SEC'flON 7. RE.ARINGS 

We did not comment previously 011 the subject of official notice in section 7 (d) 
but would like to urge this committee to modify the section to provide an oppor
tunity for a party to refut.-e facts officially noticed prior to decision. Without 
such an opportunity, refutation by a party could be an empty gesture. 

SECTION 8. DECISIONS 

In section 8 (b) provision should be made giving a party a right to oral argu
ment. The bill presently permits such oral argument only "in the discretion 
of the presiding officer.", Although a presiding officer may be reluctant to hear 
oral argument, because of time pressures or otherwise, it is a procedural safe
guard of which a party should not be deprived. 

SECTION 12. CONSTRUCTION AND EFFECT 

Our reexamination of the bill has disclosed that the present bill eliminates a 
provision that appeared in this section as part of S. 1663, 88th Congress, to the 
effect that "any agency proceeding or investigation not within the jurisdiction 
delegated to the agency and authorized by law, may be enjoined ,by any court of 
competent jurisdiction at any time." It seems to us that this was an unfortu
nate deletion. Although the cases are not altogether clear on the subject, the 
trend appears to be to authorize such type of review. See Amo8 Treat <£ Co. v. 
S.E.C., 306 Fed. 2d 248 (D.O. Oil', 1962) : Elmo Div-ision v. Dixon, 16 Ad. Law 2d 
(Pike & Fi,scher) 879 (D.C. Cir. Feb. 11, 1965). 
If the subcommittee is inclined to act favorably on this recommendation, we 

suggest that, in lieu of the language quoted above, the provision appearing in 
section 1009(g) of S. 2335, 88th Congress, be incorporated. This appears to be 
a carefully drafted, clause dealing with all of the aspects of this subject. 
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SOVEREIGN IMMUNITY PROVISION 

At the July 1:364 hearings on the predecessor bill (S. 1663, 88th Cong.), Prof. 
Kenneth CUip Davis urged the inclusion of a clause whereby the sovereign im
munity defense in actions involving administrative agencies ,yould lJe limited to 
a narrow class of cases. (Hearings on S. 1663 July 21, 22, and 10tH, p. 266 
et seq.) \Ve support this position in principle and urge that sucll a proYision be 
added to the bill. 

REPRESE::'l"TATION OF PUBLIC INTEREST 

In our report to the subcommittee on July 21, 1964, we recommended that some 
thought be given to the adoption of the "Ombudsmall"col1cept in regard to our 
administrative process. This would provide informal administrative machinery 
to handle complaints of abuse of administrative povver. Several bills have been 
introduced in the Congress which partially adopt this idea; namely, for the es
tablishment of an Office of Administrative Counsel (S. 984, R.R. 4273). This 
Counsel would be available to CDngressmen for processing complaints made by 
members of the public against administrative agencies. 

AlthDUgh it may not be feasible tD carry out these ideas in the present bill, 
it may be po."lsible to incorporate a limited aspect of them. It appears that 
several agencies, the Civil AerDnautics Board, the Securities and Exchange Com
mission, and the Federal Power CDmmission, and pDssibly others, at .one time Dr 
another, have made efforts to provide specific representatiDn for the public in
terest in their proceedings. Such a practice could well be more widely adopted. 
for often public interest is lost sight of in the course of considering the complex 
economic issues arising in many administrative prDceedings. 

We therefore recommend that this subcommittee incorporate in the present 
bill a provision nDW appearing in S. 2335, 88th Congress, dealing with agency 
participation (sec. 1006 (f) ). This reads as follows: 

"(f) AGENCY PARTICIPATION.-Whenever an agency shall find upon its own 
mDtion or that .of a party in a r>roeeeding that the public interest may be sub
stantiallyai'fected 'by the outcome .of that prDceeding, the agency shall act tD 
protect that interest by appointing such members .of its staff or such counselor 
consultants as it may deem necessary to appear in the proceeding and develDp 
whatever evidence and make whatever arguments may be required to clarify all 
the issues material and relevant tD a determination of the proceeding in accord 
with that interest." 

Senator LONG. Thank you, Mr. Carrow, for two fine statements. I 
appreciate your help. . 

The next witness is ~fr. Richard Smyser, 'managing editor, the Oak 
Ridger, Oak Ridge, Tenn., and chairman, Freedom of Information 
Committee, Associated Pr~"S Managing Editors Association. 

(Discussion off the record.) 

STATEMENT OF RICHARD D. SMYSER, MANAGING EDITOR, THE OAK 
RIDGER, OAK RIDGE, TENN., AND CHAIRMAN, FREEDOM OF 
INFORMATION OOMMITTEE, ASSOCIATED PRESS MANAGING 
EDITORS ASSOCIATION 

~fr. SMYSER. I am Richard D. Smyser. I am the managing editor 
of the Oak Ridger, the daily newspaper in Oak Ridge, Tenn. I ap
pear here today as chairman of the Freedom of Information Commit
tee of the Associated Press Managing Editors Association. I would 
like to speak primarily to the entirety of Senate bill 1160. and also 
section 3 of Senate bill 1336 as it incorporates that section. ' 

A year ago, this organization, made up of the managing editors and 
other news executives of the hundreds of newspapers throughout the 
Nation that subscribe to the Associated Press WIre, was quite active in 
support of Senate bill 1666. Our president of a year ago, S::tm Ragan, 
of the Raleigh News & Observer, testified before this subcommittee. 
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Today, I bring you greetings from George Beebe, managing editor of 
the Miami Herald, who is president- of APME for this year. I am 
honored to appear before you as his and the organization's 
representative. 

Last year's bill became known within APME as "Sweet Sixteen 
Sixty-six." But despite the fact that 1160 doesn't lend itself quite as 
~ell to song, APME is equally enthusiastic in singing its praises. 

Last month our organization testified before the Foreign Operations 
and Government Information Subcommittee of the House of Repre
sentatives Committee on Government Operations in support of House 
bill 5012. 'Ve are, therefore, frankly working both sides of the street 
jn the hope that one of the other of these "freedom of information" 
bills will be successful. "Ve are confident that such able champions of 
the "public's ri<rht to know" as Senator Edward Long and this sub
committee, andRepresentative John Moss and his subcommittee, will 
know what is the wisest legislative course-on which of these several 
bills to concentrate efforts. 

Senator LoNG. You know, of course, 11r. vVitness, our committee 
and our staffs are working with Representative }.foss and his staff and 
makino' every effort to get one or the other or both of them through. 

Mr. BlrIYSER. "'\Ale are in favor of both of them and we leave it to your 
judgment as to which is best. 

Senator LONG. Representative Moss has been very helpful. 
Mr. SMYSER. Fridav morning, a week ago today, I listened with 

great interest to a television interview of Jack Bell, distinguished 
Associated Press writer here in VVashington. The occasion was publi
cation of his new book on the Presidency. 

The public, Mr. Bell said, ~ets about 95 percent of the information 
i~ needs about Government. uood reporters ?un ev:entually dig out the 
facts, he went on. And I found myself agreemg WIth him. And I also 
found myself asking, "Then, why all this fuss about freedom of in
formation and Federal agencies withholding information ~ vvny
APME's campaign in favor of Senate bill 1160 and House bill 5012 ?" 

Ninety-five percent is a good percentage. However, 99 percent or 
even 100 percent would be better. Also worthy of consideration in 
extending :Mr. Bell's remarks is the atmosphere in which the public 
gets a significant amount of its information about government-Fed
eral, State, and local. 

Turner Catledge, editor of the New York Times, has said: 
For information, freely sought freely given freely received and freely used 

is the very lifeblood of freedom itself. 

Too often, the information which the public eventually gets is not 
freely given. A significant portion of that 95 percent of which Mr. 
Bell speaks is only available after extensive efforts by reporters, and 
frequently after conflict with Government officials. 

This is 'not to say that reporters should not be required to dig. This 
is their job. However, it is unfortunate thrut so much information 
about Government must come to' the public in an altmosphere of dis
sension-as a sort of spoil of a war between the press and the Govern
ment. 

For while this leaves the public with the information, it also leaves 
the public with a sense of distrust-of both the Government and the' 
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press--wQndering, tOQ 'Often, whQ is the "gQQd guy," whQ is the "bad 
Q'Uy." 
r:> Is the press a herQ fQr cQurageQusly gQing tQ bat fQr the "public's 
right tQ knQW~" Or is the press a villain fQr sticking its nQse tQQ 
deeply intQ GQvernment business and,therefQre, disrupting the 'Orderly 
functiQning 'Of the GQvernment ~ 

Is the GQvernment a herQ fQr resisting press pressure tQ reveal what 
it cQnscientiQusly feels in the natiQnal interest shQuld nQt be revealed ~ 
Or is the GQvernment a villain fQr denying the public infQrnlatiQn tQ 
which it is nQt 'Only entitled, but which it vitally needs if it is tQ render 
intelligent judgments 'On the perfQrmance 'Of its GQvernment ~ 

SenatQr LQNG. Mr. Smyser, is it not quite 'Often true that after yQU 
fl,re able tQ get the infQrmation, in many instances, it is tQO old tQ be of 
benefit tQ the public? 

Mr. SMYSER. It surely is. 
We think it would be much betJter if more infQrmation CQuld be 

given in a spirit 'Of readiness and willingness of the Federal agency 
to give it. How much better if the ,Eublic eQuId assess this infornlatiQn 
on Its merits, and not have tQ consIder alsQ the struggle between press 
and agency that preceded the dissemination of the infQrmation. 

Present restrictions on the flow 'Of informatiQn from Federal agen
cies make the pastures green fQr thQse whQ trade 'On the "exclusive," 
the "exPQse" and the "leak." And tQQ 'Often the mere fact that in
formatiQn has been gained 'Only after a struggle tends tQ give it a 
meaning that it really does nQt have-an aura 'Of mystery and pseudQ 
significance that inVItes distortion, misinterpretation. 

For my own part, I tend 'Often tQ be dismayed by the mQre sensa
tional eXPQSe-type reporters and CQlumnists. HQwever, cQnfronted 
toQ 'Often with deliberate attempts 'On the part 'Of agencies tQ withhQld 
infQrmatiQn that they have nQ business withhQlding, 'One is led tQ the 
reluctant cQnclusiQn that perhaps the sensatiQnalists are a necessary 
evil. 

My newspaper, a smalllQcal daily in Oak Ridge has had SQme little 
experience with the Federal GQvernment. ThrQugh 16 years 'Of publi
catiQn there we have seen instance after instance of Federal officials 
being hesitant to release information-not because the infQrmatiQn, 'Of 
itself, was prQperly secret-but simply because they feared that it 
WQuld be mIsinterpreted by the press and the public. But time after 
time their reluctance has been prQven tQ be unfQunded. And I should 
emphasize that I am talking abQut matters that have nQ connectiQn 
whatsQever with nuclear secrets. I am talking simply primarily abQut 
infQrmation relative to our cQmmunity there. FQr many years, 'Our 
'CQmmunity was 'Operated by the Federal GQvernment. 

Herbert Brucker, editor 'Of the HartfQrd CQurant, said it well in 
a lecture back in NQvember 1960, at SenatQr Long's University 'Of 
MissQuri. He was attacking an attitude in gQvernment which he 
described as ; 

So why tell this or that to the peasants, who probably WOUldn't understand 
anyway? Such at least seems to be the reasoning, or rationalization. of the 
myriad men in government who somehow assume that of their occupancy of a 
public job gives them a property right in the news generated in that job. 

The facts are, of course, that the peasants are cQnsiderably mQre 
discerning and understanding than many give them credit for being. 
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And the point is that whether the peasants might or might not under
stand, the peasants have the right to be kept informed. 

The mere act of free release of information is an act of public trust 
and an act that draws response in kind. Conversely, the act of re
fusal to give information in turn creates public distrust. 

It is not only the public's right to know that I would espouse here 
for my organization, but also the public's ability to know. Given 
the facts, the public will always react much more responsibly, much 
more positively, much more confidently, than when It is left unin
formed or only partially informed. 

Therefore, S. 1160 and also section 3 of S. 1336 can be just as logi
cally looked at as bills to assist Federal agencies as they can be con
sidered bills to assist the press or the rublic. 

How would they help the agencies. 
Simply as they are an inducement to these agencies to make fullest 

information available to the public. The fuller the information avail
able, inevitably the better understood will be the agencies' programs, 
policies, and purposes. And, when better understood by the public, 
then these policies, programs, and purposes are inevitably 
strengthened. 

I is all, we earnestly believe, as simple as that. 
Two phrases in the Administrative Practices Act of 1946 are of 

particular concern to my organization. One is as the bill excepts from 
required release any "information held confidential for good cause 
found" and also as it restricts those to whom information may be 
given to "persons properly and directly concerned." 

APME feels that this language has proven, over many years, to 
be much too broad. It has led to a situation in which agencies, when 
in doubt, withhold. And that situation should be the reverse. Much 
more consistent with the general principles of a democracy is an 
attitude of "When in doubt, release." 

This is not to say that we believe that the Federal agencies should 
do the actual reporting job. On the contrary, the tendency now is to 
too many handouts of carefully screened and slanted information and 
~oo little simple open access to information about policies and proceed
111gS. 

There are many fine Government information specialists. And, 
indeed, they distribute many valuable handouts. However, even more 
important than the information they initiate is simply an attitude on 
their part, and on the part of the agency for which they work, to 
answer all inquiries as fully as possible--to simply create an atmos
phere in which there is access. Once there is this aecess, then it is up 
to the press and the public to take advantage of it. 

On April 1, after APME's statement to the Representative Moss 
committee in support of H.R. 5012, a question was posed by Repre
sentative Donald Rumsfeld, of Illinois, a member of the committee. 

Granted, he said, that it is desirable that there be more freedom of 
information, is it not also desirable that there be more responsibility on 
the part of the press in handling such information ~ 

We agree heartily. 
Indeed, while AP~fE, in this instance, is on the hustings urging 

Congressmen to act on this legislation, actually most of APME's work 
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is in criticizing and evaluating the press' own performance. And par
ticularly the Associated Press performance. We have all sorts of com
mittees involved with other phases of the Associated Press report. 

Actually, under the impetus of a number of forces-competition of 
television, a more discerning public and a sincere desire within the. 
trade to constantly do a better job, the press has undergone and is still 
undergoing a vast program of self-evaluation. There IS then, as Rep
resentative Rumsfeld suggested there should be, a "reverse thrust" 
that is at work to improve the ability of the press to most fairly, most 
effectivel~ pass ~:m the increased flow of information that passage of 
s.1l60mlght brmg. 

So often 'when newspaper groups testify in favor of "freedom of 
information" it all has a ring of special interest aibout it. And, in
deed, there is a special interest here. We do, indeed, need to sell our 
newspapers. And, indeed, the more information with which we can 
pack them, the more likely they are to sell. 

But, really, the effort for fuller information about Government is 
much more Rn effort for the welfare of the general public than the 
welfare of any partiCUlar newspaper or newspa1?er group. For it is 
the public that needs information-the same 'as It needs a strong na
tional Military Establishment; the same as it needs protection of the 
right to vote, regardless of race; the same as it needs help from unusual 
economic conditions that have created pockets of poverty in a largely 
afiiuent nation; the same as it needs medical assistance in its old age, 
perhaps.

vVe submit, therefore, that these "freedom of information~' measures 
are of the same basic importance as any of the other great legislative 
issues now before the Congress-and we earnestly urge their prompt 
adoption. 

I thank you personally and on behalf of the Associated Press Man
aging Editors Association for this opportunity to 'appear before your 
subcommittee. It is a constant source of reassurance to those of us in 
the newspaper business, and particularly 'to us in the "freedom of in
formation committee" business, to know that there are men like Rep
resentative Moss and Senator Long in the Congress taking a continuing 
and aggressive interest in this very hasic public need-the need for 
information. 

I would close with what we think isa very apt slogan of our own 
Tenne.gsee Press Association : "What the people don't know will hurt 
them." 

(The complete prepared statement of ~lr. Smyser follows:) 

STATEMENT BY RICHARD D. SMYSER, MANAGING EDITOR, THE OAK RIDGER. OAK 
RIDGE, TENN., CHAIRMAN, FREEDOM OF INFORMATION COMMITTEE, ASSOCIATED 
PREss MANAGING EIl'ITORS ASSOCIATION 

On behalf of the Associ:ated Press Managing Editors ASSOCiation, I should 
like to go on record urging pl"'Ompt pa'ssage of Senate bill 1160, the so-called 
freedom of <information bill. We also would support Senate bill 1336 as it in
eorporatesS.1160. 

A year ag'O, this 'Organization, made up of the managing editors ;and other 
news executh-es of the hundreds of new:,;papers throughout the Nation that sub
scribe to the Associated Press wire, \,<'as quite active in support of 'Senate bilI 
1666. Our president of a yeur ago, Sam Ragan, of the Raleigh News & Observer, 
testified before this subcommittee. Today I bring you greetings from George 
Beebe, managing editor of the Miami Herald, who is president of APME for 
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this year. I am honored to appear before you as his and the organization's 
representative. 

Last year's bill became known within APMFJ as "Sweet Sixteen Sixty-six." 
But despite the fact that 1160 ,doesn't lend itself quite as well to song, AP:J.fE 
is equally enthusrastic in 'singing its pradses. 

Last month our Drganization testified before the Foreign OperatiDnsand Gov
ernment Information Subcommittee of the House of Representatives Committee 
on Government Operations in support of Honse bill 5012. We 'are, therefore 
frankly working 'both sides of the street in the hope .that one 'or the other of thes~ 
"freedom of information" bills will be successful. We are confident that SUch 
able champions of the "public's right to know" as Senator Edward Long and this 
subcommittee, 'and Representative John Moss 'and his subcommittee, will know 
what is the wisest legislative cours~on which of these several bills to concen
tl'late efforts. 

Friday morning, a week ago today, I listened with great interest to a televisi(fn 
interview of .Tack Bell, distinguished Associated Press writer here in WaShing
ton. The occasion ,vag publication of his new hook on the Presidency. 

The public, Mr. Bell ,said, gets ~bout 95 percent of the information It needs 
,ahout Government. Good reporters ean eventually dig out the facts, he went (fn. 
An(l I found myself :agreeing with 'him. And I also found myself ,asking, "Then, 
why all ,this fuss rubout freedom of information 'and Federalageneies withholding 
information? Why .A:PME's campaign in favor of Senate bill 1160 'and House bill 
5012? 

Ninety-five percent is a good percentage. However, 99 percent or even 100 
percent would be better. Also worthy of consideration in extending Mr. Bell's 
remarks is the atmosphere in which the public gets a significant amount of its 
information about government-Federal, State, and local. 

Turner catledge, editor of the New New Times, has said: "For informati(fn, 
freely sought, freely. given, freely received and freely used is the very lifeblood 
of freedom itself." 

Too often, the information which the public eventually gets is not freely 
given. A significant portion of that 95 percent of which Mr. Bell speaks is only 
available after extensive efforts by reporters, and frequently after conflict with 
Government officials. 

This is not to say that reporters should not be required to dig. This is their 
job. However, it is unfortunate that so mnch information about Government 
must come to the public in an atmosphere of dissension-as a sort of spoil of a 
war between the press and the Government. 

For while this leaves the public with the information, it also leaves the public 
with a sense of distrust-of both the Government and the press-wondering, too 
often, who il:; the "good guy," who is the "bad guy." . 

Is the press a hero for courageously going to bat for the "public's right to 
know?" Or is the press a villoain for sticking its nose too deeply into Government 
business and, therefore, disrupting the orderly functioning of the Government? 

Is the Government a hero for resisting press pressure to reveal what it con
scientiously feels in the national interest should not be revealed? Or is the 
Government a villain for denying the public information to which it is not only 
entitled, but which it vitally needs if it is to render intelligent judgments on the 
performance of its government? 

How much better if more information could be given in a spirit of readiness 
and willingness of the Federal agency to give it. How much better if the public 
could assess this information on its merits, and not have to consider also the 
struggle between press and agency that preceded the dissemination of the infor
mation. 

Present restrictions on the flow of information from Federal agencies make 
the pastures green for those who trade on the "exclusive," the "expose," and the 
"leak." And too often the mere fact that information has been gained only after 
a struggle tends to give it a meaning that it really does not hav~an aura of 
mystery and pseudo significance that invites distortion, misinterpretation. 

For my own part, I tend often to be dismayed by the more sensational expose
type reporters and columnists. However, confronted too often with deliberate 
attempts on vhe part of agencies to withhold information that they have no 
business withholding, leads to the reluctant conclusion that perhaps the sen
sationalists are a necessary evil. 

My newspaper, a small local daily, in Oak Ridge, bas had some little expe
rience with the Federal Government. Through 16 years of publication there 
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we have seen instance after instance of Federal officials being hesitant to. 
release informatio.n-not because the information, of itself, was properly 
secret-but simply because they feared that it would be misinterpreted by the 
press and the public. But time after time their reluctance has been proven to 
be unfounded. And I should emphasize that I run talking about matters that 
bave nO connection whatsoever with nuclear secrets. 

Herbert Brucker, editor of the Hartford Courant, said it well in a lecture 
back in November 1960, at Senator Long's University of Missouri. He was 
attacking an attitude in Government which he described as "So why tell this 
or that to the peasants, who probably wouldn't understand anyway? Such 
at least seems to be the reaso.ning, or rationalization, of the myriad of men 
in Government who somehow assume that their occupancy of a public job gives 
them a property right in the news generated in that job." 

The facts are, of course, that the peasants are considerably more discerning 
and understanding than many give them credit fo.r being. And the point is 
that whether the peasants might or might not understand, the peasants have 
the right to be kept informed. 

The mere act o.f free release of information is an act of public trust and 
an act that draws response in kind. Co.nversely, the act of refusal to. give in
formatiO!l in turn creates public distrust. 

It is not only the "public's right to. know" that I would espouse here fOT my 
organization, but also the "public's ability to know." Given the facts, the public 
will always react much more responsibly, much more positively, much more 
confidently, than when it is left uninformed or only partially informed. 

Therefore, S. 1160 and also section 8 of S. 1336 can be just as Io.gically looked 
at as a bill to. assist Federal agencies as it can be considered a bill to assist 
the press or the public.

How would they help the agencies? 
Simply as S. 1160 is an inducement to these agencies to make fullest infor

mation available to the public. The fuller the information aYailable, inevi
tably the better understood will be the agencies' programs, policies, and pur
poses. And, when better understood by the public, then these poliCies, pro
grams, and purposes are inevitably strengthened. 

It is all. we earnestly believe, as simple as that. 
Two phrases in the Administrative Practices Act of 1946 are of particular 

concern to my organization. One is as the bill excepts from required release any 
"information held confidential for good cause found" and also as it restricts 
those to whom information may be given to "persons properly and directly 
concerned." 

APME feels that this language has proven, over many years, to be much too 
broad. It has led to a situation in which agencies, when in doubt, withhold. 
And that situation should be the reverse. Much more consistent with the gen
eral principles of a democracy is an attitude of "When in doubt, release." 

This is not to say that we believe that the Federal agencies should do the 
actual reporting job. On the contrary, the tendency now is to too. many hand
outs of carefully screened and slanted information and too little simple open 
access to information about policies and proceedings. 

There are many fine Government information specialists. And, indeed, 
they distribute many valuable handouts. However, even more important than 
the information they initiate is simply an attitude on their part, and on the 
part of the agency for which they work, to answer all inquiries as fully as 
possible--to simply create an atmosphere in which there is access. Once there 
is this access, then it is up to the press and the public to take advantage of 
it. 

On April 1, after APME's statement to the Representative Moss committee in 
Support of H.R. 5012, a question was posed by Representative Do.nald Rums
feld, of Illinois, a member of the committee. 

Granted, he said, that it is desirable that there be more freedom of infoo.-
mation, is it not also desirable that there be more responsibility on the part of 
the press in handling such information? 

We agree heartily. 
Indeed, while APME, in this instance, is 'on the hustings urging Congressmen 

to act on this legislation, actually most of APME's work is in critiCising and 
evaluating the press' own performance. 

The freedom of information committee is only one of many committees ot 
the APME. "General news," "writing," "news enterprise," "wirephoto"-these 
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are the names of the other committees. All are part of what APlVIE terms its 
"continuing studies"-continuing to seek ways to make the daily AS80ciated 
Press report better and, therefore, improve the many newspapers that a:re so 
dependent on AP for their State, National and international news COVerage 

Actually, under the impetus of a number of forces-eompetitiO'n O'f television' 
a more discerning public and a sincere desire within the trade to' constantly 
do a better job, the press has undergO'ne and is still undergO'ing a vast Pi'0
gram of self-evaluatiO'n. There is, then, as Representative Rumsfeld suO'. 
gested there should be, a "reverse thrust" that is at work to improve the 
ability of the press to' most fairly, most effectively pass O'n the increased :tIow 
of infO'rmatiO'n that passage of S. 1160 might bring. 

Much is said these days about "big gO'vernment"-big and getting bigger aIT 
the time. PO'liticlll arguments to' the cO'ntrary, it is true--our Federal GO'vern. 
ment is growing cO'nstantly. What it does has mO're and more -effect O'n State 
and lOCal government practices and policies. 

State and local government tends to' fO'llO'W leads taken by the Federal Govern
ment. Therefore, by passage O'f S. 1160, Congress will be settings most impres
sive exampl,e of liberalizing information procedures. And this example ~ould 
filter dO'wn through O'ther levels O'f government and have a vast effect. At pres
ent, many State and local governments tend to' mimic the Federal Government 
and also withhold infO'rmation "for good cause found." Therefc;re, abO'lishing 
restrictiO'ns O'n infO'rmation at national level could also mean reform in the 
States, counties, and cities. 

So O'ften when newspaper groups testify in favor of "freedom of information" 
it all has a ring O'f special interest about it. And indeed, there is a special 
interest here. We 00, indeed, need to sell our newspapers. And, indeed, the 
more infO'rmation with which we can pack them, the more likely they are to sell. 

But, really, the effort for fuller infO'rmatiO'n abO'ut gO'vernment is much more 
an effO'rt fO'r the welfare O'f the general public than the welfare O'f any particular 
newspaper or newspaper group. For it is the public that needs infO'rmatioll
the same as it needs a strO'ng national military establishment; the same as it 
needs protectiO'n O'f the right to' vO'te, regardless O'f race: the same as it needA 
help from unusual ecO'nO'mic cO'nditiO'ns that have created pockets of poverty in 
a lar@ely affluent natiO'n; the same as it needs medical assistance in its old age,
perhaps. 

We submit, therefO're, that these "freedom O'f information" measures are of the 
same basic importance as any O'f the O'ther great legislative issues now before the 
CO'ngress-and we earnestly urge their prompt adoptiO'n. 

I thank yO'U personally and on behalf O'f the Associated Press Managing Editors 
AssociatiO'n fO'r this opportunity to' appear before yO'ur subcommittee. It is a 
constant sO'urce O'f reassurance to' those of us in the newspaper business, antI 
particularly to us in the "freedom of informatiO'n committee" business, to know 
that there are men like Representative Moss and Senator Long in the Congress 
taking a continuing and aggressive interest in this very basic public need-the 
need for informatiO'n. 

I WO'uid close with what we think is a very apt slogan of O'ur O'wn Tennessee 
Press Association: "What the people don't knO'w will hurt them." 

Senator LONG. Thank you, Mr. Smyser. That is a very fine state-
mentand very helpful. In times gone by, I recall that you have been 
very helpful to our committee and our staff. We are grateful for your 
continuing interest and your presence here today. 

Any questions, Mr. Fensterwald? . 
Mr. FENSTERWALD. I have just a couple. 
The comment you end up with is just the reverse of what we heard 

yesterday, that what the people don't know won't hurt them. 
'1 have one question on the subject you mentioned of Governm~nt 

handouts. There is one such handout which has come to the attentIOn 
of the committee which concerns us. That is the question of the trial 
by publicity. There are a number of agencies in Washington wl~o 
every time they begin an investigation crank out a release which IS 
widely distributed. The person affected by it rarely if ever gets a 
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chance to answer it except 2 or 3 years later, possibly. I wonder if you 
have any comments on that type of release? 

Mr. SMYSER. As you are probably aware, there is an immense dialog 
going on ?-,ight now about. the con~li~ betw:een the ri&"ht to information 
and the rIght toa free trIal. ThIS Isa prImary subJect of debate and 
discussion within all the newspaper groups 'and within the bar 'asso
cations; it is, I think a very sincere dialog, a very sincere disagree
ment. I think some very fine results are going to come out of it and 
both the press and the bar are reevaluating. 

I would think the results would :be of interest to the committee. I 
would ·also recall Mr. Katzenbach's dedaration before the American 
Society of Newspaper Editors just 3 weeks ago, spelling out more 
precisely whait information the Federal Bureau of InvestIgation can 
release in 'advance of a trial. 

Generally, I think 'as a newspaperman, we would certainly want to 
be on guard that weare not exploited for the special interest of any
one, including Government agencies. 

Mr. FENSTERWALD. That is not very helpful. I was not thinking 
about the nonavailability of information with respect to the investiga
tion so much as the fact that every time an investigation starts, the 
mimeograph machines on one side Ibegin to turn, but if the defendant 
of the case is not 'a large corporation or someone of wealth, they do not 
have the facilities to give their side of the story to the press. It is 'a 
one-sided competition. 

Mr. SMYSER. I would say if the agency uses the handout asa bit of 
publicity rather than a bit of informatIOn, it is wrong. If they are 
simply giving information, fine, but the motivation behind it is the 
key. If it is to give the information, fine. If it is to argue their case, 
I would consider it improper. 

Mr. FENSTERWALD. That answers my question very precisely, thank 
you. 

Senator LoNG. Mr. Kennedy? , 
~fr. KENNEDY. I 'have no questions, thaDk you, Mr. Chainnan. 
Senator LoNG. Thank you again, Mr. Smyser, for your assistance. 
Our next witness is the Commissioner of the Interstate Commerce 

Commission, ,the Honorable Laurence K. Walrath. 
Would you identify the people with you for the committee. please , 

STATEMENT OF LAURENCE K. WALRATH, COMMISSIONER, INTER
STATE COMMERCE OOMMISSION; ACCOMPANIED BY COMMIS
SIONERS ABE McGREGOR GOFF AND PAUL 1. TIERNEY, AND 
ROBERT W. GINNANE, GENERAL ,COUNSEL 

Mr. WALRATH. Mr. Chairman, I would like to introduce Abe Mc
Gregor Goff, who appeared before you last year on S. 1663. Also, 
Commissioner Paul Tierney is with me. And on my right, Robert 
Ginnane, General Counsel. 

Senator LONG. I welcome these gentlemen to the committee; we are 
glad to have them. 

l\fr. WALRATH. Present also are representatives of our proceeding 
bureaus most directly concerned with the bilL They are: Bertram E. 
Stillwell, Director of the Bureau of Operating Rights; Thaddeus W. 
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Jj""orbes, Director of the Bureau of Finance; and Charlie H. Johns, Jr., 
Assistant Director of the Bureau of Rates and Practices. Also with 
me are Robert T. Wallace, who is on mYJersonal staff; Leonard Good
man of the General Counsel's 'Office; an Edward Conway, legislative 
attonley. 

Senator LONG. Mr. vValrath, we shall be happy to have Commis
sioner Goff come up and be at the table. too. 

1\fr. vVALRATH. I had earlier invited him to do that, Mr. Chairman. 
I am glad you suggested it. 

As you will notice, Mr. Chairman, my prepared statement for today, 
the oral statement is quite short. 

Senator LONG. We shall be' happy to put that in the record in its 
entirety and have you comment on it. 

1\11'. WALRATH. Thank you, sir. The reporter, I believe, has a copy. 
First, let me say that our Commission and our personnel always 

appreciate the opportunity of appearing before your subcommittee. 
Normally, our Chairman, Charles vVebb, would be our spokesman 
today, but he had another official engagement; he is addressing our 
practitioners today at their annual convention, which we think evi
dences the fact that we get along pretty well with our bar, sir. Our 
practitioners and the Commission are on very friendly terms. That 
engagement, of course, was made before these hearings were scheduled. 

Senator LONG. We understand. "Ve certainly appreciate the pres
ence of two Commissioners here today. 

:J\fr. WALRATH. We requested the privilege of a personal appear
ance, Mr. Chairman, mainly to emphasize the extreme importance 
witl~ wh~ch we vie~ some of ~he major provisions of S. 13?6and simply 
to hIghlIght the dIsastrous Impact-though I am sure madvertent-
which some of these would have on our hard-earned prcgress in 
.coping with our annually increasing caseload. 

Mr. Chairman, when you as the chairman of this subcommittee in 
1963, and I, then the Chairman of the Commission, last reviewed the 
Commission's procedures in case handling, we were both concerned 
with the number of cases that were on file with us at any given time. 
You strongly urged us, as I recall it, to redouble all 'Our efforts and to 
explore every possible way to eliminate roadblocks; increase our out
put; an9, decrease our average case time ..We have done just that, to a 
great extent, because Congress has recog11ized our problems and has 
given us help in various ways. 

In the intervening 2 years the C'Ommission has, without denying 
due process to any'One, increased its annual disposition 'Of cases 25.2 
percent (from 7,902 in fiscal year 1962 tG 9,892 in fiscal 1964)-

Senator LONG. Certainly y'Ouand the Commissi'On and the staff are 
to be complimented 'f'Or this increase. The delay was really a denial 
'Of justice to ourcitizens and this is a formidable increase. 

Mr. WALRATH. At the same time that we <were d'Oing this, we have 
substantially reduced the time in processing nonnal cases. This we 
have done by utilizing the legal flexibility presently available under 
the Administrative Procedure Act and the Interstate Commerce Act~ 
notably section 17 'Of the latter. Meanwhile, the filing of new formal 
cases has been increasing even bey'Ond 'Our budgeted estimates, but I 
am happy to report to V'OU that sofa,r we are 'Uvoiding accumulation 
'Of hacklogs-in the n'Orm·al sense 'Of .the word. 



235 ADMINISTRATIVE PROCEDURE ACT 

It is because certain of the requirements of S. 1336, which we have 
discnssed in detail in our written comments transmitted to the com
rnittee on May 12, 1965, would deprive our Commission 'Of these tools 
of expedition that we must appear in opposition to those changes. 

We recognize that S. 1336 represents the sincere efforts of your 
draftsmen to 'produce a workable bill; certainly much of it is 'an im
rovement over previous drafts. We ,trust that by inviting the com

icittee's attention to the problems it would create for us, serious dam
ao'e to our accepted procedures oan be ,avoided. 

b Mr. Chairman, when I say presently accepted procedures, I am 
not aware O'f any responsible complaint of any citizen or bar that 
due process is being denied to anybody because of expedition of our 
due process procedures. 

In brief, 1\-1r. Chairman, weare vitally concerned with four major 
areas of proposed change: 

(1) Theprovisi(:ms in. t~e .publ~c inforI?-3!tion section of the ~ill 
which would estabhsha rIgId rndexmg reqUIrement and would reqUIre 
compliance with demands for records which, without some further 
clarIfication, could he unreasona;ble demands ; 

(2) The infusion of costly and delay-producing judicialized hear
ing 'and appellate procedures into the CommiSSIon's present, com
paratively simple, case-processing technique; 

(3) The imposition of stringent separation-of-functions reg,uire
ments in ratemaking, and in lall merger :and licensing proceedmgs; 
and 

(4) The shifting of decisional responsibility from the duly ap
pointed agency members to hearing officers. 

As I have said earlier, the detailed 'reasons for our concern are
contained in our formal communication of May 12, 1965, and that 
letter has been unanimously ap:proved by the Commission. If it has 
not already been incorporated ill your record I request that it be re
ceived at this point., 

With your permission at this point I will illustrate the four major 
areas of concern outlined above. 

As you know, because of our heavy caseload and because many of 
our cases are not of precedent value, we have indexed upon a selec~ 
tive basis. However, answering a question Mr. Fensterwald, I believe, 
asked a short while ago of another witness, I want to point out that 
every one of our decisions go on the press table. They are published in 
that sense. None of our orders are buried in the file. They are all 
available for anyone who asks for them. But with nearly 10,000 
~ormal cases decided annually the indexing provision-I believe it is 
ill 3 (b) of S. 1336-would present us with an almost impossible task. 

,Senator LoNG. Does the bar or do interested parties have any 
dIfficulty in securing various rulings in order to determine questions 
that may have been set by you ~ 
~r. WALRATH. No, Mr. C~ai~man. As you know, before be

C?mmg a member of the COmmISSIOn, I practiced before the Commis
~lOn, and, even in those days, there was no problem in obtaining the 
mformatIon needed. Also, there are at least two very capable servicing 
groups. Commerce Clearing House has access to all of our cases,. 
and publishes digests of them. Another reliable service is the Hawkins. 
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Digest which publishes on a weekly basis. It indexes, cities from, and 
categorizes all of our cases, even those decisions which are not to be 
printed in bound volumes of our reports. In addition, the ICC Prac
titioners Journal, which publishes once a month, has a very workable 
very fine index. ' 

1Ylr. FENSTERWALD. Mr. Walrath, would it be feasible to amend this 
section to require indexing where there are not such services avail. 
able, but to permit the substitution of a service of this type with a 
statutory requirement ~ 

Mr. WALRATH. I am not reluctant to answer, but I am not quite 
sure of the matters or areas you are talking about. 

Mr. FENSTERWALD. There are many agencies which do not have 
an indexing system or where there IS no professional service like' 
CCH to cover it. I was wondering whether it would be feasible for 
us to draft a provision which would require those agencies to index 
but would eliminate agencies like the ICC where those interested 
have material available and have an index available in another 
form. 

Mr. WALRATH. I think the answer to your question is "Yes." Per
haps, if you needed it, we could even offer some experienced help in 
that respect. Frankly, I had not thought of the situation at other 
agencies, Mr. Fensterwald, but I know how available information 
it at our Commission. That is 'why we were concerned with what 
would appear to be an inflexible indexing requirement. 

I might add that the Commission itself maintains an index which 
we make available to the ~ublic. 

But of necessity this mdex is on a selected basis. It is contained 
in the back portion of each volume of our printed reports. 

But to answer your earlier question, the Commission certainly would 
not o~pose section 3 (b) of the bill if its application were limited to 
agencIes which have no indexing system or whose decisions are not 
otherwise indexed by r~sponsiblepublications. . 

Mr. FENSTERWAID. Well~ we do have in another section of this bill 
a provision whereby certam material can be incorporated by refer
ence into the Federal Register rather than published there if the 
material is generally available to interested persons. I think we could 
do something of the same thing with respect to indexing and that 
might get us over some of the problems in thIS area. 

Mr. WALRATH. Yes; I did not mean to overly emphasize this matter 
as related to the other points here, but it would present a problem to us. 

Section 3( c) of the bill which requires that all agency records be 
made available to any person could be disastrous to us in view of the 
tremendous volume and diversity of our records. I am aware that 
section 3 ( e) excepts from that re:quirement "interagency and intra
agency memoranda or letters dealmg solely with matters of law or 
policy." Almost every internal memorandum that I might send to 
Commissioner Goff or he to me or staff to us in the course of a de
cisional process will necessarily not only deal with law and policy, 
usually, but it will necessarily deal with facts in issue. If tho
memorandums were to be considered not within the exception an d
therefore available to the public, the result would be harmful to u~. It 
would stifle the free interchange of views between us in the deciSIOnal 
process, which exchanges even courts have recognized are not for 
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public ·consumption. Also, the release of such internal memorandums 
might prematurely disclose the trend of thinking at the Commission 
on matters which affect large interests, for example, a big merger or 
rate case. I shall not go into further ramifications of section 3 (e) 
unless you have questions. But the exception in 3 (e) simply is not 
broad enough to protect from public disclosure matters whICh we be
lieve should be privileged. 

Our second area of concern is that the bill imposes stringent sepa
ration of functions requirements which, for the first time, would apply 
to all of our ratemaking and all our merger and licensing cases. That 
result comes about in a rather indirect fashion. 
. The bill would change the present definitions of adjudication and 
rulemaking, broadening adjudication and narrowing rulemaking. 
'vVe have no objection to that action per se. But the separation-of
·functions provision begins to apply in areas where it did not apply 
:before. 

Let me say quickly that we are not opposed to application of the 
.seI?aration-of-functions provision in the areas where traditionally it 
is mtended to apply. For example, our enforcement ann, the Bureau 
of Inquiry and Compliance, is frequently a party in formal cases 
.before us. That Bureau files exceptions and participates in oral argu
ment. It would be unthinkable that we should consult with them in 
the decisional process. That is very clear. I know that is the type 

o of thing the bill is intended to prevent. 
On the other hand, we not only have but need expert professional 

staff, for example, in the areas of economics and accounti:ng. But the 
language of section 5(a) (6), because of the new definitIOns, would 
mean that a hearing officer or an appeal board, no matter what the 
complexity of the financial or accounting question concerned, simply 
could not talk to anyone in the Commission for aid and assistance. 
That is what our specialists are there for. For example, under the 
bill a hearing officer could not even take, a balance sheet that might 
have some account numbers that did not seem to jibe with our reqUIre
ments to the Bureau of Accounts and ask if it was correct. Appar
ently, the separation of functions provision would require that he 
solve this problem on his own. 

That is just one illustration of the problems the provision wauld 
create. We realize that under the bill agency members, Commission
ers, would have ready access to Ithose sources, but it seems clear to us 

o that at every level of the decisional process,the expertise of special

. ists should be available ~rovided they have not engaged in advocating 

functions or played an mvestigtlltory or prosecutmg role in the case. 


'"We think that is a very important point. Application of the separa

. tion-of-functions provision as proposed in the bill would slow our 

processes down. It would hurt the quality of our work. 

Now, the third point we want to make, a vital point, is that sub-
o sections (3), (5), and (6) of section 5 ( a), as well as other provisions 
of the bill, induding section 8-all combined together, as dIscussed in 
detail in our letter of May 12, would produce an infusion of costly 
delay-producing judicialized hearing and appellate procedures into 
the Commission's prf>sent, comparatively simple case-processing tech

'niques. These techniques have made it possible for us to dispose of a 
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tremendQus volume of formal cases each year. The reasons for our 

objections are developed in some detail in our letter, Mr. Chairman. 


Our fourth point concerns the shifting of decisional responsibilitv 

from the duly appointed agency members to hearing officers which 

would occur under section 8, section 7(b) (6), section 8(c) (1), and 

8 ( c) (2) of the bin. All of those seotions have a bearing on the prob

lem that would be. created fQr us. 


I shall mentiQn just one or two provisions as an example. Let us 
take section 7(b) (6), which together with 5(a) (3) would authorize 
the hearing Qfficer to schedule and conduct prehearing conferences. 
apparently with no regard to' the published rules of our agency or our 
practice. Now, there IS nothing inherently wrQng with that. We bee 
Iieve in prehearing conferences. )Ve believe in any method of obtain
ing a less expensive and more expeditious trial of the issues that have 
to be tried. We use prehearing conferences. The point here is that 
when we are dealing with 10,OOO-plus cases a year, and where an exam
iner's itinerary ha~ to be made up carefully becaus~ he may be going to 
the State of vVashmgton or to Texas or to MissourI or anywhere else, to 
conduct a series of hearings for the convenience of parties, he is nor; 
aware of the administrative prQblems encountered in scheduling 
hearings on our tQtal volume of cases. The only way these can be 
scheduled prQperly is by either ,the Bureau DirectQr to which he is 
attached, Qr the chief hearing examiner under whQm he works. Yet 

this sectiQn as it is now written would authorize him, the hearing 

officer himself, to schedule these matters. It would slow us down, 

make him unavailable for other emergency matters. It just couid 

not fail to hurt the progress of our work. 


Now, I will omit other difficulties which we have set forth in detail 
in our letter. 

Well, perhaps I should not, because this gets right to the heart of our 
objection. I know this is not intended. But under section 8(c) (1), 
by the bilI, a hearing officer's findings or conclusions of material fact 
would be subject to exceptiQns by the parties only on the ground that 
they are "clearly erroneous." That sounds very good. It is the 
power that you would expect to be given a trial judge if he is deciding 
cases at law. But we submit that no such weight should attach to 
the finding of a single hearing officer when what is involved is the 
highly competitive and complicated consequenees of, say, one of the 
great railroad mergers. If the Commission, the members, of whieh 
are appointed by the President and confirmed by the Senate, cannot 
look again at the facts involved and the economic ramifications-the 
eompetitive ramifications, in such cases-if we have to accept his bal
ancing of the testimony pro and con-then we are not able to discharge 
our responsibility as an agency of the Congress. It seems just that 
dangerous to us. 

Again, under the draft bill, we could review the decision of hearin/S 
officers or of the employees appeal board only on legal or policy grounds 
in. the absence of exceptions by the parties. Now, it is not often that 
we on our own motion stay the progress of cases. The recommended 
report of our examiners ordinarily becomes the final order of the 
Commission unless exceptions are filed or unless we of our own motion 
issue a stay order. But section 8(c) (4) would take away from us the' 
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right to stay the cause except on legal or policy grounds. 'Ve think 
this provision unduly restricts the power of the agency itself to be 
accountable for uniformity of administration. 

Weare a little puzzled and concerned with section 8 ( c) (2), w 11ich 
would provide that at the option of a partl exceptions to the hearing 
officer's decision may be addressed to the' agency" rather than to an 
"agency appeal board." This would appear to mean that the party 
himself could determine whether the entire agency would hear a 
case or whether it would go through the normal channels of an appeal 
board, whereas in our effort to expedite cases, we have limited the 
right of appeal to the entire Commission to cases involving issues of 
general transportation importance. 
~ Mr. FENSTERWALD. Are you aware that the provisions here were put 
in specifically for the ICC which would exempt from section 8 those 
agencies that have by statute a special appeals procedure ~ 

-Mr. WALRATH. Mr. Fensterwald, I am aware of that intention. If 
that is the construction of the committee and it is clear in the legislative 
history, I withdraw any objection. 

Mr. FENSTERWALD. It was put in specifically for the ICC and several 
other agenices that claim they have very excellent and workable pro
cedures. If it is not clear in the record at this point that that is the 
intent, we had better have some language to make it clear. I can see 
the difficulties this causes and many of the complaints about the act 
seem to stem from a lack of mutual understanding as to the meaning 
of the language. I thought it was clear in the comparative printing 
at the bottom of page 36--

Mr. VVALRATH. I had intended to say to you that we assumed that 
that was the purpose of the exception, but arguments might arise from 
the language used unless it were made clear in the record that the 
exception was intended not to deprive us of the procedures available 
under section 17 of the Interstate Commerce Act. . 

Senator LoNG. I am sure that was the ,intention of the committee. 
Mr. V\TALRATH. We were uncertain whether the exception applied 

only to the first sentence of section 8 ( c) (2) or whether it applIed all 
the way down the line. . 

Senator LONG. So there can be no mistake on the matter, let me ask 
)1r. Fensterwald to state it definitely in the ree-ord now as to what the 
committee's intenion was. 

Mr. FENSTERWALD. It is our intention to exempt from the provision, 
from the appeal machinery set up in section 8. those agencies which by 
statute have another appeals procedure provided. If that is not clear, 
we will take another look at it and go over the language carefully. If 
you have a suggestion to make later~on or if counsel has a suggestion to 
make later in tha;t respect, that will be appreciated. . 

Mr. 'VALRATH. 'VeIl, we win look at it, ~Ir, Fensterwald. But at 
the moment, it seems to me that what you and Senator Long have just 
said removes our concern about that. We will check it. 

Senator LONG. ~fr. Kennedy has another appointment that he is 
Jate for now. I think he has a question or two he would like to ask at 
this point. 

}Ir. KENNEDY. Thank you, ~fr. Chairman. 
Mr. Walrath, there are two points in the Commission's letter or May 

12, two problems you have with the bilI, which certainly did not arise 
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out of inadvertence, because the bill that was introduced at the last 
Congress provided to the contrary these provisions. Reading yOUI' 
letter, I might suggest that you comment a little on your reasons why 
you prefer them. The two are the fact that in the modified procedure, 
the present bill would require the case to be decided by a hearing officer 
before the Commission or an employee board could decide it. The ob
jection was raised through that earlier provision that there should be 
a hearing officer making these decisions even in the modified procedure. 

The second point, which is somewhat tied to it because it relates to 
the modified procedure or >the abridged procedure, is that the present 
bill provides that it can be used only by the consent of the partIes and, 
as you point out or the Commission points out in the letter of May 12, 
sometimes it may be de:::irable to impose the abridged or modified pro
cedure, even where <the parties do not consent. I think those are two 
very important points, because in each case, they go to speeding up 
the work of an agency. Perhaps you would like to give a more full 
explanation of why you prefer it the other way. 

. Mr. VVALRATH. Yes; well, two simple illustrations would be in the 
areas of our suspension work and the handling of rate matters. As 
you know, by statute, the period during whieh we can suspend the 
effectiveness of a rate pending investigation is limited to 7 months. 
Some 2,000 suspension cases are handled each year. That is a rough 
figure, but it is approximately that. Of those 2,000, 95 percent of them 
are handled by our -modified procedure, simply because it is the only 
way we have of meeting that 7-month deadlme. If we have not been 
able to complete our action within that period, then the rate, no matter 
how bad it may be, may go into effect. We can't prevent it from then 
becoming effective. In fact, there are decisions which indicate that 
even a court has no power to stay the effectiveness of a rate beyond the 
7-month period. _ 

Mr. KENNEDY. This is, of course, not a final decision in the case, but 
a sort of interlocnfory suspension until you go through with the full 
proceeding, is that right ~ 

}fr. WALRATH. The suspension action must take place within 30 days 
after a rate is filed, but by the time the request reaches the Commission 
level, we have only 10 days in which to make the decision whether to 
suspend. The 7-month period runs from the day on which the tariff 
would have become effective. Some of the proceedings which follow 
suspension are very complicated and in those cases an oral hearing may 
be desirable. But even in the simpler cases, it taxes our ability to get 
all the evidence in throug-h submission of writte,n affidavits-modified 
procedure-and give it effective and conscientious study. If each case 
had to be handled on the hearing officer level and he had to conduct a 
hearing and prepare an intermediate report, much time would be con
sllll1ed. Then under our rules of practice, 30 days are permitted after 
services of the officer's report for the filing exceptions, and -20 days for 
replies to ex~eptions. By that time, we would frequently be beyond t~le 
7 -month perIOd, and this even before the case has reached the CommIS
sion or our review board level. 

Mr. KENNEDY. But the fact that the Commission suspends the rate 
does not mean that after the hearing process is completed, it might not 
authorize the rate ~ 

Mr. VVALRATH. Oh, no. 
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:Mr. KENNEDY. In other words, it is an interlocutory type of situ
atlOn.• 2 

Mr. WALRATH. That is correct. 
Mr. KENNEDY. You could argue that under those conditions, it 

might be proper to use agency personnel other than hearing examiners 
in order to speed that process along. 

Mr. ,VALRATH. It is my understanding we are not required to use 
hearing examiners in this type of case. 

I have another example, Mr. Kennedy. It is one that does not fall 
in the rate category. Under section 13a(l) of the act, a railroad is 
privileged, since 1958 'I believe, to file a simple 3D-day notice of intent 
to discontinue a passenger train between interstate points if the rail
road itself thinks that there is no public need for the train or that its 
operation is an undue burden on interstate commerce. On the filing of 
such a notice, we have a limited right to suspend the effective date of 
the proposed discontinuance for a period of 4 months. That actually 
does go to hearing. If we suspend, the case is assigned to a hearing 
officer and is immediately scheduled for formal public hearing. 

From experience I know that many of these cases involve very vital 
issues. Sometimes we send a hearing officer to 13 or more points served 
by the train to take testimony from local users who otherwise would 
find it very inconvenient to come to Washingto."ll, D.C. These hear
ings consume a great deal of the 4-month period. I think that these 
train discrimination cases are a clear example of where, if we had to 
wait for an intermediate report from the examiner, we simply could 
not make an administratively final determination within the 4-month 
deadline. As a result, the train would be discontinued and the public 
would have lost its use, even though on the merits of the case we might 
find that it should have been continued. 

Mr. KENNEDY. In that situation, all the hearing officer does is take 
evidence~ 

Mr. WALRATH. He takes evidence an~ analyzes it; frequently we 
ask him to give us a written report of what he has heard. Of course, 
the complete record of the proceeding is before the Finance Division 
of the Commission consisting of three Commissioners. The Division 
acts initially on these matters. 

Mr. KENNEDY. You have the Commission in both situations--one 
a situation where in the present day you are using nonhearing exami
ners to decide whether or not there should be this immediate suspen
sion, which would then set the case for a hearing. 

Mr. WALRATH, Usually, the determination of whether a rate should 
be suspended or is made'by a board and appeals are certified directly 
to a Division of the Commission. So it is made on either a staff board 
level or a Division level. In the first instance--

Mr. KENNEDY. Then you also have the situation where a hearing ex
aminer acts just as a taker of evidence ~ 

Mr. WALRATH. Yes. 
Mr. KENNEDY. Now, on the second point as to whether you should 

be able to require the use of abridged procedure, you feel that is impor
tant, if the parties do not consent? 

Mr. WALRA'£H. Certainly. In every rate case-in the rate area, 
there usually would be some party who would be advantaged by delay 
and who would not consent to a shortened or modified procedure. 
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Mr. KENNEDY. Thank you very much, Mr. "VValrath. 
~lr. VVALRATH. Thank yO~l, Mr. Kennedy. 
::;enator LoNG. Any questIOns, Mr. Fensterwald ? 
Mr. FENSTERWALD. On that ability to compel a shortened procedure 

do you have that right by statute or by rule? ' 
Mr. "VVALRATH. Let me ask the general counsel to give you the tech

uical answer to your question, Mr. Fensterwald. 
Mr. GINNANE. We do it with an eye to present section 7 under the 

present Administrative Procedure Act on the right to cross examina
tion. If a party demonstrates that there are issues of fact on which he 
needs the right to cross examine, an oral hearing is provided. The 
Commission makes the judgment as to whether the parties have made 
a showing that they ne'ed the right to cross examine. Most carriers 
accept the necessity for this procedure. Only one major carrier has 
a policy of consistently bucking that procedure. Everybody else seelllS 
to accept its general necessity and propriety. . 

Mr. FENSTERWALD. Thank you. 
As you know, the provision, we had the reverse provision in 1663. 

There was such a howl of pain from the bar that we reversed course 
and took it out of 1336. But we shall give further consideration to 
the mandatorv provision when we rework the bill after these hearings. 

Mr. GINNANE. The subcommittee might find jt helpful to get the 
views of lawyers who appear in Commission proceedings and get their 
evaluation as to how this modified procedure works. 

Mr. FENSTERWALD. Would the ICC practitioners be able to supply 
'us with a statement if we asked. 

Mr. GINNANE. Yes; many of their members are thoroughly familiar 
with this procedure and are well able to supply a statement. 

Mr. FENSTERWALD. Thank you. 
Senator LoNG. Mr. Commissioner, r interrupted you a moment ago 

and r did not know if you were through. 
Mr. WALRATH. Almost, Mr. Chairman, and r did not melin to take 

so much of your time. 
r wanted to make specific reference to our communication to your 

committee, Mr. Chairman, which represents the unanimous position of 
the Commission on these points r have merely touched upon. It is 
dated May 12, 1965. r am sure you have copies and at this time I 
request that it be incorporated in the record. 

Senator LONG. It will without objection be printed in the record. 
(The information referred to follows:) 

MAY 12, 1005. 
Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
U.S. Senate, Washington, D.O. 

DEAR CHAIRMAN EASTLAND: In response to your request of March 24. 1005. 
for the Commission's comments on S. 1336, introduced by Senator Dirksen (for 
himself and Senator Long of Missouri), "To amend the Administrative Proce
dure Act. and for other purposes," I am authorized to submit the following com
ments in its behalf: 

S. 1336 is a better bill in some respects than S. 1663 introduced in the 88th 
Congress. However, we must oppose S. 1336 for essentially the S<.'tme reasons 
which compelled us to oppose S. 1663. Broadly speaking, the objectionable 
aspects of S. 1336 are as follows: (1) The imposition of stringent separation-of

functions requirements in ratemaking, and in all merger and licensing proceed
ings, (2) the public information section of the bill that would allow anyone to 
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harass the Commission by demanding to see "all its record," (3) the unneeded in
fusion of delay-producing judicialized hearing and appellate procedures into the 
Commission's present, comparatively simple. case-processing techniques, and (4) 
the shifting of decisional responsibility from the duly appointed agency members 
to hearing examiners. 

The number of formal cases, particularly applications for operating author
ities, has continued to rise in gear with the marked expansion in the national 
economy.· Thus, more than 2,000 operating rights applications alone have been 
received by the Commission in the first 3.5 months of this year. And this vast 
workload can hardly be processed expeditiously and efficiently under the highly 
judicialized case-processing procedures emhraced in S. 1336. As a matter ot 
fact, and in order for the Commission to keep abreast of the present upward 
trend of new filings, we have embarked upon a study to ascert!lin whether our 
present procedures are even now judicialized beyond the point really necessary 
and desirable for the licensing of truck and bus operations. To be effective, 
regulation must not only be fair and impartial, but also swift and sure. S. 1336, 
therefore, seems to be diametrically opposed to effective regulation. 

As stated in our comments of .Tuly 22, 1964. on the revised version of S. 1663: 
"But, in our judgment the basic infirmity of the proposed measure lies in the 

fact that, in rewriting the Administrative Procedure Act, it ignores the indi
viduality of the tasks assigned to each administrative agency, and attempts to 
force all such agencies and their procedures into a single unyielding mold. Not 
only will this judicialized mold encumber this agency with burdensome and 
delay-producing procedures not suited to its administrative and regulatorY 
processes, but also the unnecessary detail with which the subject legislation is 
drafted will go a long way toward nUllifying at least one of the advantages 
of an independent regulatory agency-the ability to adapt its decision process 
to continuing changes in the dynamic industries which it regulates. 

A mechanism has become available Which is designed for the effective con
sideration and solution of the individual and collective problems of the Federal 
agencies. We refer, of course, to Public Law 88-499, effective August 30, 1964, 
creating a permanent Administrative Conference of the United States. We 
firmly believe that the best approach to improving the administrative process 
is the one already established by Congress-the Administrative Conference Act, 
which by its terms is designed to "* '" '" find solutions to complex problems and 
achieve substantial progress in improving the effectiveness of administrative 
procedure." 

Our comments and objections to specific provisions of the bill are set forth in 
the order in which they appear in the proposed legislation. 

DEFINITIONS 

Sections 2 (c) and 2 (d) of the bill would change the definitions of "rule
making" and "adjudication." We have no objection to the new definitions if 
section 5 (a) (6) of the bill is amended as hereinafter suggested. 

PUBLIC INFORMATION 

Section 3(a) of the bill requires publication in the Federal Register of "state
ments of general policy or interpretations of general applicability," but deletes 
the qualifying phrase of the Administrative Procedure Act, "for the guidance 
of the public." Similarly, section 3(b) requires an agency to make staff man
uals and instructions available for public inspection if they "affect any member 
of the public." This latter language, coupled with the ommission of the phrase 
"for the guidance of the public," raises insurmountable problems over whether 
particular staff instructions must be made public. 

Section 3 (b) of the bill would provide that, "Every agency also shall maintain 
and make available for public inspection and copying a current index providing 
identifying information for the public as to each final order, opinion, rule, state
ment of policy, and interpretation of general applicability." The section 
would further provide that, "No final order or opinJon may be cited as precedent, 
and no opinion, rule, statement of policy, or interpretation which is issued, 
adopted, or promulgated after the effective date of this act may be relied upon, 
used or cited as precedent by any agency against any private party unless it has 
been indexed'" '" "'." 
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We join in the committee's desire to make available an ideally current index: 
of all reports, orders, and other public papers, bnt due to the great expense of 
such a luxury the Commission has produced an index on only a selective baSis 
We, of course, concede that our index is not perfect, and probably never can be: 
Nevertheless, for budgetary reasons we believe that indexing must be continued 
on only a selective basis. Moreover, there is always a timelag between the unh
lication of decisions and their indexing, and there has sometimes been a SilliUar 
lag between the need to rely on a particular case and its publication. 

The standards of a Heunent" index which provides "identifying informatiou" 
are also too vague in the bill to serve as any real guides. For example, us We 
asked regarding S. 1663, (1) Since rules of general applicability already are 
indicated and indexed in the Code of Federal Regulations, is Some other i;l' 

duplicate index contemplated by the amendmentt in question'? (2) What is the 
maximum period after decision within which the index would be conSider",l 
current? (3) Would the index contained at the end of each printed volume of 
ICC decisions be considered a "current" index? Other questions for considera_ 
tion concern the construction to be placed on the expression "identifying in
formation." The Commission has a great variety of matters on which it takes 
actions and the indexes in connection therewith vary considerably in amount of 
separate record information which is maintained. 

We find the penalty for failure to conform to these collateral standards for 
indexing particularly objectionable, for nonconformance could operate to nullify 
an otherwise lawful opinion or order. Professors Gellhorn and Frankel rightl~· 
noted during the hearings on S. 1663 that these penalties operate, "regardless of 
the wastefulness of ignoring what has previously wen done, and regardless of 
the risk that nonutiliza!tion of unindexed precedents may produce uneven appli
cation of law." We agree with these gentlemen that the bill is here using "far 
too heavy an instrument to smooth out an imperfection that probably causes verv 
little real trouble." We strongly urge the deletion of the rigid indexing 
requirement. , 

Section 3 (c) of the bill would provide, subject to court enforcement and poten
tial punishment of "the responsible officers for contempt," that, "Every agency 
shall, in accordance with published nlles stating the time, place, and proced,nre 
to be followed, make all its records promptly available to any person." Section 3 
(e) would exempt, among other things, internal personnel rules, practiceil, and 
flIes, matter exempted by statute, confidential information obtained from the car
riers, interagency or intraageney memorandums or letters "dealing solely with 
matters of law or policy," and "investigatory files compiled for law enforcement 
purposes ex~pt to the extent available by law to a private party." 

Since the word "records" in section 3 (c) is not defined, we assume that it 
includes all papers which an agency preserves in the performance of its func
tions. With the possibility of such an all-inclusive meaning, it is essential to the 
public interest that certalin categories of documents be clearly exempted from 
such a general disclosure requirement. 

The exemption of interagency or intraagency memorandums "dealing solely 
with matters of law or policy" is not broad enough to protect from disclosure 
all internal communications between members of the Commission and its staff in 
the internal decisional process. Such memorandums frequently and necessarily 
contain a discussion of the facts in particular cases. It is essential to proper 
adjudication and to the frank exchange of views within an agency that all 
internal memorandums be withheld from disclosure. As a U.S. District Court 
for the Eastern District of Michigan recently stated, "all of the internal work
ings of the agency are privileged, just as memorandums between a judge and 
his clerk"; and all such memorandums, moreover, are "irrelevant and inad
missible" in the judicial review of agency action.1 We urge that the exemption 
be amended to read "all intraagency or interagency memorandums or letters." 
Similarly memorandums concerning budgetary and fiscal matters should be 
exempted spedfically. 

The present bill poses the question whether the Congress desires to place upon 
agencies the expensive burden of making available to every person who asks, 
the large masses of miscellaneous materials which would not be covered by the 
numbered exemptions in section 8 ( e) . For example, every agency has extensive 
general correspondence files. At the request of a student, for example, the Com

1. Walled Lake Doo?' 00. v. United. States, 31 F.RD. 258 (1962). 
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misf'ion ,yould be required to make aYailable all of its correspondence with the 
chairman of a congressional committee or a large railroad company over a 10
,ear period. The costs to the Federal Government of making such material 
in-aUable might be substantial and would not be justified by any public lJenefit. 

We object to the provisions of section 3 ( c) for judicial enforcement of de
llwnds for records. VIe believe a great volume of litigation ,yould result under 
tile proposed language. Accordingly, we suggest th~t the bill be amended to 
erupo'.ver a court, in its discretion, to require a complainant to justify his 
demands. 

ADJUDICATION 

1. Prehearing o011fm'pnce.-We do not favor the provision of section 5(a) (3) 
of the bill which grants hearing examiners unlimited authority to assign and 
schedule prehearing conferences. Orderly administration of our caseload, and 
the efficient scheduling of hearing examiners' itineraries throughout the country 
requires the utmost coordination of our personnel. Independent decisions of 
more than 100 hearing examiners as to when they will hold prehearing confer
ences would cause considerable confusion and delay. Our present practice is for 
tbe Bureau Director or chief examiner to assign cases for prehearing confer
ence in the interest of avoiding the practical administrative difficulties men
tioned above. 

2. Modified hearing procedure.-Section 5(a) (5) of the bill would authorize 
agencies to adopt abridged procedures without regard to the requirements of 
sections 5 and 7 of the bill. However, it would appear that such abridged pro
cedures may be used only "by consent of the parties" and that they must include 
a presiding officers' report which would be subject to the appellate procedures 
of section 8. Particularly in rate cases, the Commission has utilized successfully 
a modified procedure in "yhich the evidence is submitted in written form and 
the case is decided by the Commission or an employee board without a hearing 
officer's decision. Our existing modified procedure would be rendered largely 
useless in expediting cases if it could be employed only by consent of parties 
and if it must include a hearing officer'S decision. 

Section 5(a) (5) provides an abridged procedure where the decision is required 
to be made on the record after opportunity for hearing. but such procedure is 
described as "for use by consent of the parties." First, does section 5 (a) (5) 
prescribe the exclusive abridged procedures that any agency may use? Second, 
may abridged procedures be ordered by the agency under section 5(a) (5) in 
particular adjudications irrespective of the consent of therarties thereto? If 
section 5 (a) (5) is exclusive, and the agency may not require the parties under 
such section to follow abridged procedures, we anticipate that the section will go 
far to destroy the present fair and expeditious modified procedures of this Com
mission in rate cases. If any party may demand an oral hearing in any rates 
proceeding this sectIon of S. 1336 will simply create new opportunities for some 
parties to delay the decision of proceedings, a matter of no small moment where 
after 7 months newly proposed rates may be put into effect. 

3. Sepi2'ration of junction8.-Section 5 (a) (6) would make significant changes 
in the present separation of functions requirements 'of section 5 ( c) of the Ad
ministrative Procedure Act. Under section 5 (c) of the act, hearing officers and 
members of the agency may consult (as distinguished from relying upon extra
record information) with employees of the agency who have not engaged in 
the performance of investigative or prosecuting functions in the particular 
case or in a factually related case. This restriction in the present section 5(c) 
does not apply to rulemaking, as broadly defined in the present section 2 (c), 
or in determining applications for initial licenses, etc. 

Section 5(a) (6) of the revised bill would change both the application and 
scope of the separati'on of functions requirements, By reason of the proposed 
narr'Owing of the definition of "rulemaking" and broadening 'Of the definition of 
"adjudication," as well as the elimination of the exemptions in the last sentence 
of the present section 5(c), the separation of functions requirements of section 
5(a) (6) would be made applicable to practically all of the formal proceedings 
conducted by this Commission. 

We favor the separation of functions proviSions 'of section 5(a) (6) (A) if the 
Commission would not be precluded from consulting freely with the staff of its 
General Counsel's office, which engages in no investigating or prosecution func
tions and which adV'ocates the agency position only in court. To preclude any 
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such interpretation, we recommend that the words "before the agency," be in. 
serted after the word. "case" on line 24, page 14 of the bill. 

Section 5 (a) (6) (B) would prohibit a hearing examiner from consulting "with 
any person or agency on any fact in issue unless upon notice and opportunity 
fur all parties to participate." If an examiner of the Interstate Commerce 
Commission has a case involving a problem of cost accounting, he ought to be 
able to ask a Commission cost accountant for advice and assistance. Also, an 
examiner should be allowed to talk to another examiner or the chief hearing 
examiner about the issues of a complicated case. 

Discussion of a case which must avoid "any fact in issue" would not be 
meaningful. Section 5 (a) (6) (B) fails to recognize that a hearing officer may 
need assistance. The necessity for staff assistance for hearing examiners is 
particularly evident in the many rate cases which involve complicated cost 
of service questions and in which more and more of the cost evidence is being 
presented in automated form. We urge that this provision be amended to alIo,,. 
a hearing officer t'o consult with any agency employee wil.O has not performed 
investigatory or prosecuting functions in that or a factually related case and 
who has not participated in the preparation or presentation of any position 
advocated by the agency's staff in such proceedings. 

Theseparrution of funotions requirements of the bill would preclude an 
exa:miner 01" an employee review board fmm consulting with any person. In 
contrast the bill permits the Commission or 'a division in reviewing examiner 
and board decisions to draw freely upon the specialized staff assistance denied 
to the examiner and the 'board. We believe that sound administration and fair 
procedures are better served if the vieW's of the specialized staifare reflected in 
the decisional process at the earlieSitpossible stage. 

As !indic3;ted, the new definitions of "rulemaking" and "adjudication" in the 
bill would subject many of 'the Commission's formal proceedings to separation 
of functions requirements. We are inclined to believe that this shift would have 
no harmful resuH if the separation of functions requirements 'are defined so as 
to prohibit only participrution in the deeisioool process of agency emplO'yees who 
have performed investiga'ting 0'1' prosecuting functions in that or a factually 
related case. However, if the separation of functiO'ns requirements are not so 
restricted, then we would urge Ithat thO'se Commission proceedings which pres· 
ently 'are defined 'as rulemaking 'and initial licensing retain their exemption 
frO'm the separation of functions requiremen'ts. 

Section 5 (;b) of the bill WO'uid give an ,agency cO'nsiderable discretion in de
vising reasonable procedures to' dispose of cases of adjudicatiO'n not governed by 
section 5(a)'. This provision assumes, however, that there 'Can be no valid 
adjudieation in any proceeding unless ,a hearing officer nas rendered an inter
mediate decisiO'n which can be appealed ,to' the agency. Inherent in section 5(1[) 
is the errO'neO'us assumption that agency heads, appointed !by the President and 
cO'nfirmed 'by ;the Senate,arenot competenlt to deCide any case of adjudioeatiO'n 
until 'there has first been some kind of intermediaote decisiO'n by a hearing 
examiner or other subO'rdinate hearing officer. 

Moreover, many of our proceedings often do not involve contrO'versies over 
evidentiary facts. Where such controversies exist, we agree that an initial 
decision by the presiding officer is generally desirable. However, where the 
determinatiO'n of ,the cO'ntroverted issue mnst be made primarily in the light of 
the broad standards '8€'t forth in the national transportation PO'licy, O'r where 
the need for expeditiO'n is essential. the agency should be allowed to' O'llit an 
intermediate report by the hearing officer. 

ANCILLARY MATTERS 

Subpenas.-Section 6(e) of <the bill WO'uld require agencies to issue subpenas 
in ,adjudieatory proceedings withoUit a prior "showing of general relevance and 
reasonable scope" as now provided in section 6 (c) of the Administrative Pro
cedure Act. Thus, 'all types of subpena'S, induding those requiring the prO'duc
tiO'n O'f records, boO'ks, papers. and O'ther documents, wonld antO'matically issue 
in such proceedings. In OUr jndgn:t'l1't thi,; pro(:pdure would provide it potent 
weapon for delay and harassment of the parties. Significantly, the bill requires 
a reasonable sllowing 'befO're !subpenas issue in rulemaking proceedings,and we 
see nO' reason fur distinguishing adjudications. We know of nO' general dis
satisfaction with the CO'mmission's present rules gO'verning the issuance of 
subpenas. Thes'e rules apply to all proceedings, and to the best of our knowledge, 
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have operated in the public interest and witholtt impairing the processing of 
cases. ()onsequently, we recommend that proposed section 6(e) be changed so 
as to permit the -agency to issue subpenas in adjudications only u'pon a reason
able Showing of relevance and -scope of ·the evidence sought, as the section now 
provides w1th respect to rnlemaking". 
Compt~tation of time.-We recommend that the language "Saturday, Sunday, 

holiday or half holiday" in section 6(g) be changed to read: "Saturday, Sunday 
or a legal holiday in the District of Columbia." 

The language of the bill would create uncertainty because holidays vary from 
State to State, and in fact, from city to city. Also, a holiday must be a legal 
one; othe'l"Wise there win be qui'bbling as to whether a religious holid-ay quali
fies. A half holiday should be excluded from the count to avoid confusion. 

Depositions ana aiscovery.-We do not object to the requirement of section 
6 (h) that the agency adopt deposition and discovery rules, far we assume the 
section does not require the agency ·to make aV'ailable the full gamut of judicial 
discovery regardless of the needs of parties practicing before it and the character 
of its proceedings. 

Declaratory oraers.-Section 6(k) states that "an ·agency shall act upon re
quests for declara<tory orders." It is not clear whether this changes the present 
requirement of section 5 (d) of the APA that an "agency is authorized in ius s'Ound 
discretion * * '" to issue a declaratory order." We have no objection to the 
new provision if it requires the agency to decide whether or not it will grant a 
reques<t for a declaratory order. We strongly 'Object to the provision, however, 
if it i:s intended to requ'ire the agency <to grant an requests for declaratory orders, 
whether or not one might appropriately issue in the circumstances of a particular 

HEARINGS 

Hearing powers.-Section 7(b) of ,the bill, like section 7(b) 'Of the Adminis
trat'ive Procedure Act, relates to the powers of hearing -officers. The iDltroductory 
clause of section 7 (b) of the act provides that "Officers presiding at hearings 
shall have authority, subject t'O the pUlbLished rules of the agency ·and withini'ts 
powers" (etc.). The phrase "subject to the published rules of the agency" is 
intended to make clear the authority of the agency to decide policies and pro
cedural rules which will govern the exercise of the enumerated powers by hearing 
officers, "Attorney General's M'anual on the Administrative Procedure Act," 
page 75. Section 7(b) of the bill, however, deletes the quoted phrase, from 
which we infer that the bill intends to exempt hearing examiners from the pro
cedural ·rules estabUS'hed by the agency. For example, while sectJion 6(h) 
authorizes the agency to prescriJbe discovery procedures, seotion 7 (b) (4) would 
allow examiners to require such discovery "as the ends of justice require"; 
apparently independently 'Of agency discovery rules. The bill here misconceives 
the proper Tole 'Of hearing examiners, who are emploYE'es ·of the agency, and not 
af another :branch of Government. The proposed change in the bill would pro
mote discord within the agency and uncertainty over the role of these employees 
vis-'ll-vis theiT employers. 

Clause (8) of section 7 (b) of the bill would add to the enumerated functions 
of presiding officers the power to "diSpose of motions for summary decisions, 
motions for decisions on the pleadings or motions to dismiss." In our opinion, 
any advantage which may be gained from applying these highly specialized 
judicial techniques at the hearing stage of our formal proceedings is far out
weighed by the delay, administrative difficulties, and expense which would be 
incurred when, upon appeal, rulings on such motions are overruled. We believe 
that initial action in these areas should be reserved to the agencies; and, accord
ingly, we urge that this clause be deleted from the bill. 

Eviaence.-Section 7 (c) of the bill further provides that "any presiding officer 
may, where the interest of any party will not be prejudiced thereby, require the 
submission of all or part of the evidence in written form." The comparable sec
tion of S. 1663 granted this authority to the agency, not the presiding officer. 
The corresponding provision in section 7 (c) 'Of the Administrative Procedure Act 
is limited to rulemaking and determining claims for money or benefits or applica
tions for initial licenses. The change proposed by S. 1663 would be helpful in 
eXpediting many administrative proceedings. The change now proposed by S, 
1336 would create uncertainty over the agency's control of its hearings, and could 
unduly delay the completion of a proceeding. We recommend the change in 
section 7(c) proposed in S.l668. 
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DECISIO:-TS 

This Commission, pursuant to the provisions of section 17 of the InterstatE; 
Commerce Act, has established procedures for appealing from decisions of hear
inl>' officers and for the staying of hearing officers' decisions for review in the 
ev~nt no exceptions are filed. These procedures have been in effect for some 
time and, to the best of our knowledge, have not been found objectionable by the 
parties coming before the Commission. 

Basic to all of tllt':oe procedures is the right of any party to a decision by a 
board of employee~.:( n appeal to a panel or division of the Commission on the 
merits of a proceeding. In addition, our present appeal procedure also provides 
(1) that the parties may have the benefit of consideration by the entire Com
mission in cases involving issues of general transportation importance, and (2) 
that the entire Commission may recall any case from a division or a review 
board if it believes such action is warranted. 

The effect of section 8 of the bill on the Commission's present appellate proce
dures is not clear. However, it would seem to impose a strict, inflexible and 
entirely new system of procedures for appeal from the hearing officer's deciSion. 
Section 8 of the bill, without any showing of unfairness or inadequa.cy in the 
Commission's procedures, would compel the Commission to abandon procedures 
proved sound by experience and would prevent the Commission from continuing 
to improve its appellate procedures in the light of new conditions. 

General.-Section 8(a) of the Administrative Procedure Act generally provides 
that the presiding officer who heard the evidence will render a decision 
(variously referred to as "initial," "proposed," or "recommended") to which the 
parties may file exceptions. However, that section also provides that in rule
making or determining applications for initial licenses, the agency may omit this 
procedure "in any case in which the agency finds upon the record that due and 
timely execution of its functions imperatively and unavoidably so requires." 
Section 8(a) of the bill would delete the quoted provision and provide that, 
"'The same officers who preside at the reception of evidence shall make the deCi
sion except where such officers become unavailable to the agency."

Under section 15(7) and related provisions of the Interstate Commerce 
Act, the Commission is authorized to suspend proposed changes in carrier rates 
for periods not to exceed 7 months and to enter upon a hearing to determine 
the lawfulness of the proposed changes. If the proceeding is not concluded 
within the 7 -month period, the Commission cannot prevent changes from 
becoming effective. Specific provisions also require the Commission to give 

. preference to these proceedings and to decide them as speedily as possible. 
Under section 13a ,(1) the Commission may require the contin!lance of certain 
train service pending the determination of the lawfulness of the proposed 
discontinuance but not for a longer period than 4 months. The Commission 
has barely been abl~ to meet these time limits by omitting the hearing officer's 
report. When a hearing officer's report is omitted in such cases, the parties a.re 
entitled under the Interstate Commerce Act and the Commission's rules to seek 
reconsideration. The present procedure thus preserves the substantial rights 
of parties, while much time is saved and confusion avoided where, as in the 
case of rate suspensions and interstate train discontinuances, statutory time 
limits are met. 

Appeal and review.-Section 8(c) proposes two means of shifting the agency's 
decisional responsibility to hearing examiners. Section 8 ( c) (1) would limit 
the scope of agency review of an examiner's findings of fact to whether such 
findings were "clearly erroneous," and of conclusions of law to whether they 
were "erroneous." Similarly, section 8 (c) (4) imposes new limitations on the 
agency's review of an eraminer's decision on its own motion in the absence of 
"exceptions from the parties. We strongly oppose any such shifting of the 
agency's decisional responsibility to hearing examiners. 

Section 8 (c) (1) of the bill would provide: "except for good cause shown, 
no exceptions by any party shall rely on any question of fact or law upon which 
the presiding officer had not been afforded an opportunity to pass. The appeai 
shall be limited to the questions raised ry the exceptions." We oppose the pro
vision for it would have the undesirable effert of turning our proceedings, which 
are conducted under the regulatory statute for the welfare of the public at 
large rather than individual private litigants, into purely adversary proceedings. 
The language of the bill to some extent would enable an excepting party, as a 

http:inadequa.cy
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procedural tactic, to control the scope of review of the record evidence by the 
l1"ency charged by Congress with making the final decision. In addition, this 
t:ehnical limitation on the scope of review would provide a new means whereby 
parties desiring to delay the finality of a decision could do so by raising an issue 
\vholly collateral to the merits of a proceeding; namely, whether a question 
aetermined by an agency or appeal board was in fact raised on exceptions. 

Section 8(c) (2) provides that appeal boards shall be comprised of agency 
members, hearing examiners (other than the presiding officer), or both "except 
to the extent * * I/< that agency appellate procedures have been otherwise pro
vided by Congress';: '" *." We wish to emphasize our understanding of the 
qnoted exception as embracing the provisions of section 17 of the Interstate 
Commerce Act. Specifically, it is our view of section 8(c) (2) that it would 
permit the authorization of such duly designated members of employee boards, 
other than hearing examiners or agency members, as this Commission may 
choose pursuant to 'section 17. 

section 8(c) (2) would further provide that at the option of a party excep
tions to the hearing officer's decision may be addressed to the "agency" rather 
than to an "agency appeal board." Without more, this would appear to mean 
that at the choice of a party exceptions must be considered by the entire Com
mission-rather than by a Division of the Commission or an employee review 
bOard. This would wholly undo the important action which we took in 1961, 
pursuant to section 17 of the Interstate Commerce Act, to limit the right to 
appeal to the entire Commission to cases involving issues of general transporta
tion importance. Here again, however, we assume that the introductory ex
ception to section 8 (c) (2) is intended to preserve the flexible appellate proc.edures 
authorized by section 17 of the Interstate Commerce Act. 

We recommend deletion of the requirement in section 8(c) (2), that, "Pro
ceedings before the appeal board ." ." ." shall include oral argument if requested 
by a party." In view of this Commission's caseload, it is not possible for Divi
sions of three members of the Commission, or other appeal boards. to hear oral 
argument in every case in which requests may be made. 

Under the provisions of section 8(c) (4) of the bill, if a private party does 
not request the entire Commission :to decide a case, it may nevertheless proceed 
to doso,

". * • but only upon the ground that the decision or action may be contrary 
to law or agency pOlicy, that the agency wishes to reconsider its policy, or 
that a novel question of policy has been presented. The agency shall state in 
such order the specific agency policy or novel question of policy inVOlved. On 
such review the agency shall have all the power it would have if it were initially 
deciding the proceeding, provided that if the agency raises any issue of fact it 
deems material, the agency shall remand the case with instructions for further 
proceedings before the preSiding officer." 

The following observation of Professor Davis during the hearings on S. 1663 
(p. 256) is relevant: "One of the most pernicious ideas on the loose in the realm 
of administrative law is the idea that someone on behalf of the agency should 
have power to commit the agency to a position that the agency actively opposes." 
The observation applies to section 8 (c) (4) ; to the extent that particular pro
ceedings would not meet the specified criteria for agency review, and to the 
extent the agency is foreclosed from deciding material issues of fact. The re
quirement that the agency remand issues of fact to the examiner would produce 
substantial and unnecessary delays in the disposition f1f many proceedings. The 
bill entirely overlooks that many proceedings before this Commission involve 
highly important questions of fact. For example, only an agency can properly 
decide as a final matter the important question f1f the competitive effect of a 
large merger. Yet, the bill would transfer this decision to a hearing examiner 
by limiting review of the fact question on exceptions to his recommended report 
to whether his decision was 'clearly erroneous," and in the absence of exceptions 
by f()reclosing review altogether on the agency's own motion. We submit that 
the entire membership of the Interstate Commerce Commission is and should be 
responsible for the administration of the Interstate Commerce Act and related 
statutes. Accordingly, we believe that it is of fundamental importance that the 
entire Commission retain the discretionary power to make the final decision in 
any case without the limitations and procedural restraints which would be 
imposed by section 8 (c) (4) of the revised bill. 
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JUDICLAL REVIEW 

The introductory clause to section 10 of the Administrative Procedure Act 
states that agency action is reviewable, "Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law committed to agency discretion." 
The introductory clause set forth in the bill reads: "Except as far as (1) statutes 
preclude judicial review or (2) judicial review of agency discretion is pre
cluded by law." Since no substantive change in scope of judicial review seems 
intended, we urge the subcommittee to retain the present language of the Ad
ministrative Procedure Act in the interest of avoiding unnecessary litigation. 

The first sentence of section 10 (b) of the bill would provide: 
"The district courts of the United States shall have (1) jurisdiction to review' 

8.gency action reviewable under this act, except where a statute provides for 
judicial review in a specific court; and (2) jurisdiction to protect the other 
substantial rights of any person in an agency proceeding." 

We urge the deletion of the second numbered clause because it would provide 
an opportunity for district court review of all kinds of preliminary, procedural 
or intermediate actions during the course of the agency proceeding. Such actions 
or issues should be reviewable only in the judicial review of the agency's final 
action. The stated purpose of the second clause is to avoid the construction that 
when a statute provides review in a specific court, the district court is without 
jUrisdiction. It is said that such a construction would overrule the law of 
Leedom v. Kyne 358 U.S. 184 (1958), when such procedure is necessary." We 
believe the second clause of section 10(b) is far broader than Leedom v. K'IIne 
which only sustained the jurisdiction of a district court to enjoin the National 
Labor Relations Board from exceeding its jurisdiction in a situation in which 
direct judicial review was not available. 

CONCLUSION 

We oppose the enactment of S. 1336 in its present form because it would 
preclude efficient handling of our large caseload. The strict rules proposed by 
the bill would destroy many of the procedures we have established after long 
years of trial and error. These procedures would be condemned without any 
reason for believing they are unfair or cumbersome. The proposed changes, like 
those in S. 1663 are not shown to offer any more impartial or speedy agency 
decisions. On the contrary, they 'offer an opportunity for some litigants to 
harass other parties and the agency with dilatory tactics. The bill, in general, 
is detrimental to the continuing development of fair administrative procedures 
to. meet the needs of parties appearing before the Interstate Commerce Com
mission. .J 

Sincerely yours, 
CHARLES A. WEBB, Ohairman. 

Mr. WALRATH. That just about concludes my statement, except to 
say that we especially appreciate the fact that you have fitted us into 
this very tight schedule of yours. It is a privilege to be here and we 
hope that as the bill develops, if anything comes up that we can help 
you on, you will consult us. 

Senator LONG. I have a question on S. 1668, the right of lawyers 
to practice before your Commission. Do you have any comment on 
that~ 

Mr. WALR..'\TH. Frankly, I thought the Chairman was to be the 
witness today and I have not reviewed that bill. If I am correct, it 
pretty much accords with our practices. Any lawyer can appear be
fore us. There is no need for any special qualification. We do have 
a $10 filing fee, but that goes to the·U.S. Treasury. 

Senator LONG. You have no difficulty with lawyers being permitted 
to practice before you without a special examination being taken ¥ 

Mr. WALRATH. Oh, no. I think we either said or by silence in our 
letter of May 12 indicated that rwe have no objection to section 6(b) 
on page 17 of the draft bill. 
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Senator LONG. And the practice before your Commission is highly 
speci aJized, is it not? 

Mr. VVALRATH. Yes, sir; most of it is, I would say. 
Senator LONG. The matters before your Commission where the 

parties are represented by attorneys represent very sizable amounts 
of money? 

Mr. WALRATH. That is to a large extent correct, sir. There are 
many small cases, of course, but a substantial number of our cases have 
ramifications which involve the total economy of our cOlmtry. That 
is true, sir. 

.Senator LONG. Do they come with the lawyer of their choice ~ 
Mr. WALRATH. Sir ~ . 
Senator LONG. Do the parties before your Commission come with 

lawyers of their choice ~ 
Mr. WALRATH. Entirely so, and if they have not been on our register 

before, we admit them for the purpose of that case upon request. 
There is no rule thrown in the way of any attorney who is admitted 
to practice in courts of his own State to appear before us. 

Senator LONG. You do not have to check your record to see whether 
they filed their income tax return before you let them prructice before 
you~ 

Mr. WALRATH. No, sir; we assume they are honorable. 
Senator LONG. I think I have made my point of comparison with 

the other agency that I wanted to make. 
Mr. Commissioner, thank you so much. We appreciate very much 

your appearing here before us today. 
Mr. WALRATH. Thank you, sir. 
Senator LONG. The next witness is Mr. Dan S. Bushnell, a prac

ticing attorney of the city of Salt Lake, Utah. 
Mr. Bushnell, will you 'Come around, please, sid 

STATEMENT OF DAN S. BUSHNEJ.!., SALT LAKE CITY, UTAH 

Senator LONG. Mr. Bushnell, they have handed me your statement 
and I am already shocked, a statement of 45 pages in length. The 
Senate is going into session and time is running out. I would like to 
tell you that we shall put this statement in the record in its entirety. 
We are very happy to have you appear before us today and we shall 
put your statement in the record in its entirety, but I would like to 
ask that you summarize this and make it as brief as possible. 

It would be very helpful to us if you would do that, because I have 
a number of other witnesses that I want to hear and we are going to 
run a little late today to try to finish with them. 

Mr. BUSHNELL. Thank you, Mr. Chairman. I had this in mind 
after talking to Mr. Fensterwald and his suggesting that this proce
dure be followed. That is the reason why some of the things are 
included in the statement and others are exhibits. 

Senator LONG. Without objection, your entire statement will be 
printed in the record. . 

Mr. BUSHNELL. The approach I would propose would have to be 
somewhat different. Rather than the approach based upon abstrac
tion or academic discussions or that of authorities on administrative 
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practice I do not intend to do that. Instead, I hope to bring to the 
attentio~ of the committee the conduct of a particular agency which 
seems to point up the need for legislation of this nature. It is the 
SEC, and I do not want it to appear that r am using this committee 
as a sounding board to carry on a grudge fight with them. We are 
seriously interested in the legislation before this committee and feel 
that there are abuses which should be corrected and can be corrected 
by the proposed legislation. 

During these last 4 years, I have appeared before hearing examiners 
of the SEC. There has been litigation in two U.S. district courts, 
an appeal to the Tenth Circuit Court of Appeals, and presently an 
appeal before the Ninth Circuit Court of Appeals, and another litiga
tion before the District Court of the State of Utah. From this infor
mation, I feel that it would be most helpful to the committee if we 
could place it in a specific context. So as I have indicated, I do not 
want it to appear that I am just being unhappy with the SEC, but 
r think the committee can better understand our position if I take a 
moment to give the facts of the situation with reference to section 
9 (b) involving publicity. 

The proposed wording says that: "Publicity issued to discredit or 
disparage" would be considered prejudicial prejudging. I submit 
that this is a good step toward the problem, a serious problem of 
publicity, but it is not sufficient. The reason r say that is based upon 
these actual trials that I have conducted involving this agency. It 
would place a burden upon the injured party to show that the pub
licity was issued for the purpose to disparage or discredit. Such a 
burden of proof cannot be sustained. 

We have attempted in numerous cases to procure written documents 
and memorandums which would show the mtent or the reason or the 
purpose. These are routinely refused by the court and equally rou
tinely is the claim of privilege asserted by the agency. We have been 
denied the opportunity to take depositions of members of the staff or 
of the Commission to determine why, under the particular circum
stances, they found that this publicity was necessary. 

The distinction should be made, I believe, that we are not talking 
about muzzling the press, we are not talking about making fhings more 
secret. To the contrary, we would much rather take our chances with 
the pr,ess than the SEC and its type of releases, which, as Mr. Fenster
walrl has said. are commenced by starting the mimeograph machines 
working. Let me give the facts and basic under whjch these releases 
have arisen. 

The Shasta Minerals & Chemical Co. filed a registration statement 
with the SEC in April 1961. After some 200 days of negotiation and 
attempting to comply completely with all of their requirements and 
without any complaint from any stockholder, without any complaints 
being the basis for an investigation, they stopped the effectiveness of 
the registration statement, or prevented jt from becomin,g' effective, 
and called for a hearing. But as a part of that hearing, i-hey issued 
for "immediate release" a lengthy news release with the urgencv nor
many tied in with a responsible Government agency which~hac( these 
ne:ws interest-catchiI).g words, "antifraud provisions," "fraud and de
ceIt," "false andmisle'ading statements." 
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This news release, as could be suspected, received broad coverage over 
radio, television, and in the newspapers. 

After an extensive hearing, involving the subpenaing of some 50 
,...itnesses, taking 1,576 pages of testimony, the submission of briefs, 
the arguing of tIns matter before the Oommission, the matter was 
finally discontinued and they never made finy determination on these 
charges. 

Mr. FENSTERWALD. 1Vhat kind of press release did they put out at 
t,hat time ~ 

Mr. BUSHNELL. It is one that they pre1?ared themselves, and has 
typed on the top of it "for immediate release, ' and gives the date. Then 
they pass it out to the press. 
~r. FENBTERWALD. I am talking about when they get through with 

the case. 
~ir. BUSHNELI,. When they get through with the case, it was a rou

tine entry and nothing came out on it. 
Mr. FENSTERWALD. You mean they did not turn the mimeogr;1ph 

machines on ~ 
Mr. BUSHNELL. They certainly did not. And in connection with 

two other cases, it was the same situation. 
In connection with this public offering, the staff suggested that an 

independent underwriter be procured so that the company would not 
be in the position of selling its own stock. So a company called Key
stone Securities was formed as a separate broker. Then, after tlus 
susJ?8nsion hearing took place, this broker concluded as a responsible 
.busmessman, a CiVIC leader in Salt Lake Oity, that he could not be affil
iated with anything that was having this claim of "fraud" and "nlis
leading statements" associated with it, so although he had not been in 
the business of a broker, and the statement made by SEO themselves 
would show there had only been about 24 transactions during a 7 -month 
period, he filed an application for withdrawal. I submit the normal 
procedure would have let that go through without any consequence. To 
the contrary, the SEC said, "We want to make a test case out of this 
to determine whether an underwriter can be charged vicariously with 
any wrongdoing of the issuing company." .And again, we had a blast 
in the newspapers, in the Wall Street Journal, where "manipulation 
and fraud," "false and misleading information," "fraud and deceit': 
were asserted. And they were not even charging this man with it ex
cept because of his relationship with the proposed issuer. 

The third case involves a suit started in Hawaii. In Hawaii they 
proposed to take the deposition of a director of this company, one of 
these affiliated companies. The director said, "Fine, I'll make myself 
available at the office of the agency in San Francisco." They said, 
"That's fine, too, but Mr. Bushnell, attorney for the company, cannot 
represent you." He said, "I don't want to appear." 

So they brought the action in the district court in Hawaii to compel 
him to appear with some other attorney other than myself. That was 
the sole issue before the court. 

Senator LONG. Just a minute. Do I understand you to say that at 
a hearing before SEO, they would not permit this man to have an 
attorney of his choice represent him ~ 

Mr. BUSHNELL. That is true. This matter of representation has 
been used to badger and try ,to coerce and intimidate this company 
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since they enacted the rule in March of 1964. And since then they 
have been using it against this company as a threat. ' 

Senator LONG. I understand there are representatives of the SEQ 
here. I want them to furnish me the information as to why you sa\! 
what you say is true, that they would not permit this man to be repre
sented by you or whatever attorney he desired. I want to have that 
information before me after this hearing. 

Mr. BUSHNELL. Thank you. 
At the beginning of this hearing, though, in Hawaii, where the sole 

issue was what legal counsel could represent the man, again, the SEQ 
through their re~ional administrator, a Mr. Pennycamp, a man wh~ 
has been in the aepartment for a long period of time, proceeded to 
issue out another news release. The news release there again dis
cussed the question of "illegal sales," "false and misleading state. 
ments," "fraud and deceit." Although they will attempt to exonerate 
themselves, Mr. Chairman, by saying the release they issued did not 
contain all this language, in my investigation and talking to the news 
reporters, they did not rely on the news release. Rather, I found 
they handed the reporter the application that had been filed with th~ 
court, knowing full well that the repeating of these catchword phrases 
would be picked up by the press. The press practically ignored the 
true issue before the court. 

I would like to take a few moments before I go back to these three 
proP'Ositi'Ons and just discuss how serious the law is in this situation. 
This procedure, we submit, is in c'Onflict with fundamental due process 
with the rules of practice and code of ethics adopted by SEC, with 
the policy 'Of the Administrative Procedure Act, and ,the canon of 
ethics of the bar. Such conduct has received the censure and con
demnati'On of the courts, legal commelltators, and the press. But not
withstanding this, the SEC persists in such conduct . 

. Senator LONG. Mr. Bushnell, it is general practice, is it not, that 
any good newspaper man or reporter or any representative of any 
news media will generally use whatever information is furnished him ~ 
You are not makmg a charge that any newspaper man or representa
tives of the press mIsquoted anything handed them? They used what 
information they had ~ Your charge is against the SEC f'Or furnish
ing them inflammatory or erroneous information ~ . 

Mr. BUSHNELL. Yes; let me carry this a step further. I talked to 
the reporter and he said, "I was concerned about this when it was 
handed to me. I took it to my city editor, and he said, 'It came from a 
responsible Government agency; print it.' " 

The Administrative Procedure Act as now enacted did not expressly 
prohibit publicity used this way. It was assumed that maybe the 
legislative histJory would be sufficient to deter such conduct. That 'Ob
viously is not the situation now. If the. SEC or any of these agencies 
comes in and says, we'll police ourselves, you sh'Ould not listen to that, 
because the present canon of ethics 'Of theSEC says: 

The power to investigate earries with it the power to defame and destroy. 

It further says: 
No public pronouncement of the pendency of 'such an investigation should be 

made in the a:bsence of reasonable evidence 'that <the law has 'been violated and 
that the public welfare demands it. 
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Yet in spite of these rules, they persist in this practice. 
This was no<[; just an agency matter that was involved in Hawaii, 

this was a matter before the U.S. district court. Mr. Pennycamp ap
penred there in the position of an attorney. I would say e,s an at
!,Orney, then, he should have been bound by the canon of ethics of the 
American Bar. These are set out in my statement, al1d I shall not go 
into it any further now, 

The cases have consistently criticized this conduct. In a distrirt 
court; case, it says that the power of publicity could be used as an 
instrument of oppre.ssion and they ought not to use these things labeled 
~tS "believed to be true, " which is what the SEC does. 

In Gilligan Will &, 00. v. SEO, the SEC was criticized by the cir
cuit court, which said that they saw no necessity for press releases of 
the kind questioned therein. 

There is an10ther case involving the SEC, in which the judge said: 
It i,sa well-recognized principle of administrative law, that investigations 

ought to be so conducted that harmful publicity will not be used in lieu of sanc
tions provided by law. 

Professor Loss, who is the authority on securities laws and was a 
former counsel for the Commission, states that the decisions have not 
caused "the commission to discontinue its practice of issuing press re
leases which summarize the charges made when it initiates a revoca
tron proceedings, or when a complaint for injunction is filed or an 
indictment is returned." 

One of the law review commentators criticized the SEC for this. 
The Wall Street Journal had an editorial on July 19, 1963, entitled, 
"A Question of Irresponsibility." Part of it reads 'as follows: 

One newspaper referred to it asa "scathing" indictment of the New York Stock 
Exchange. Another reported how 'the exchange's "abuses" had been assailed. 
A boldface headline said the exchange had been found "remiss." The radio 
breathlessly told breakfast listeners about the "serious inadequacies" found in 
the Nation's securities markets. 

In checking into it, they fmmd that tl1is was nothing more than 
Ii memorandum to the staff of the Commission. The article, said: 

Tomorrow, or next day, the Commissioners may disclaim any responsibility 
for any particular idea or language-after, of course,all those snarl words 
have been emblazoned in headlines and shouted over the airwaves. 

* * >I< it's no place either for a responsible Government body to tire off with 
much fanfare a report which has the coloration of being official but which is 
actually by underlings, responsible for nothing. . 

In these particular cases the U.S. district judge for the State of 
Utah involving these very parties and the people who are now conduqt
ing these investigations stated: 

And it disturbs me about the problem of publicity. I have had too many cases 
here-and too many would be one-where there is a. big blaze of publicity on 
the commencement of action by the Commission; and then when the facts 
begin to be explored, the Oommission comes in and asks for dismissals and 
reduces charges. 

The Commission in utter disregard and defiance of this admoni
tion, in the very proceeding-namely, the Hawaii proceeding-'issued 
~lamaging publicity even though the case only involved a technical 
ISsue having nothing to do with the question of illegal sales. 

As to this question of whether there is any public necessity for theFe 
news releases, in the first, case involving Shasta v. San Diego, the com
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pany wns not threatening to go ahead and make sales. It had not 
m.nde any sales. It had for. 61;2 mon~hs been ?-t~empting to comply 
with each H,nd every regulatIOn of thIS CommIssIOn. There was no 
eyiclence that they were not going to do everything required by Jaw 
and there was no need for this blaze of publicity. This very conduct 
indicated to the contrary. 

vVith the Keystone matter, the man was actually filing an applica. 
tion for ,yithclra ,val from the securities business. Again, there Was 
no thl'cat of any ille~al sales ,yhich showed any publIc necessity for 
such irresponsible pUblicity. 

In discussing the Hawaii situation, alleged illegal sales was not 
even an issue. You must know, Mr. Chairman, as a former attorney 
if they think there is going to be a violation, the Commission can pro~ 
cure temporary injunctions or restraining orders, and it is sufficient 
then for the press in our opinion to pick up the news story, which 
they will, but at least some showing of good cause has been made to 
a court before a temporary restraining order is procured. This is 
sufficient to prohibit any violations in the publie interest if they think 
it has been or will be carried on. The SEC might contend that these 
three cases are unusual. But to the contrary, they routinely file a 
certificate with the clerk of the court that this is a routine investiga
tion and that there is no reason why they should not be permitted to 
go ahead with their activities. 

The inadequacy of any remedy has been brought forcefully home 
to me when my client says, "What can we do about it~" and I research 
the law and say, "We can do nothing." Defamation suits for Hool 
or slander will not lie. It is stated in Loss, volume 31 page 933: 

It is now quite clear from two cases decided by the Supreme Court in 1959 that 
executive officers of the Government have an "absolute privilege" for defamatory 
statements issued in the course of their official duties. 

A suit under the Federal Torts Claims Act was attempted and again 
it was held th~t relief under this act was not avail~ble. In Hur8t 
Radio, Inc. v. FOO, the plaintiffs sought to bring a declaratory judg
ment to show that the charges against them were not valid, and again, 
the courts held that such an action was not available. The cases 
are without limitation that no suit will lie to enjoin these investigations. 

I think it can be stated without any supporting argument that 
irreparable injury is caused by such publicity. You know what the 
situation is when items appear in the papers, calling people cheats, 
frauds, liars, crooks ~ That is what all these statements amount to, 
What about the wives and the parents and the children that are in
volved ,vith this stigmatizing of these people? 

The principal officer of the Keystone Securities was a bishop of the 
Latter-day Saints Church. He 'is a lay priest in charge of some 500 
members. After he was blasted in the paper charging hIm with "fraud 
and deceit" and "misleading statements," at 6 :30 the next morning, at 
his request, I had to go with him before his superior officer to explain 
what this was all about. It was little consolation to sai, to him, "This is 
a test case where they are claiming vicarious liability.' This man has 
been permanently, seriously, irreparably damaged. Nothing can be 
done to take this a way. 

Senator LONG. No remedy in damages in court ~ 
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:Mr. BUSHNELL. No remedy. "\Ve cannot go to court. I have tried 
every theory in my imagination to get some redress on this matter. 
There is absolutely none. 

In spite of this, let me tell you what happened in all of these cases. 
The San Diego case was settled without any support of these claims. 
The Keystone matter, this broker, they withdrew all of the charges of 
fraud and deceit and illegal sales, but still coerced a settlement of 
aiding and abetting such conduct, which later they never even sub
stantiated. 

I tried to get before the Commission to argue this thing, at least 
to urge a private hearing so that we could hear this matter on the 
merits. I will discuss thIS again in a minute. The point I want to 
make is simply this, that the burden of proof upon the injured party 
is not any relief. To hold that a case has been prejudicially prejudged 
and to have the action set aside, doesn't undo the damage. We have 
to have so:r;ne.thing strong enough in this legislation to be a deterrent. 
vVhen the InJured party has the burden of proof, I can assure you the 
courts go over backward in indulgences and in presumptions of pro
priety by responsible Government agencies. They do not take seriously 
claims of abuse or oppression. And even when they do, they feel that 
the law gives them no way that they can go. 

The matter involved here was such that the district judge in Hawaii 
tried to make it clear to members of the press in the courtroom that 
this director was not being investigated, he had not refused to testify, 
and that there was no claim of illegal sales by him. But of what con
sequence was that after he had been blackened and stigmatized and de
famed in the papers ~ We must put some teeth in this law which would 
at least put the burden upon the Commission to show a justification 
for such publicity. If the burden is not put upon the Commission to 
show a justification, then there is no relief afforded by this bill. The 
bill that was introduced in the last session was much stronger since it 
would make it a matter of court conteJllptto mi'suse such publicity. 
I at least submit that before any ~ublicity is released, it ought to be 
with the approval of some responsIble Commission authority and not 
someone at the staff level. 

Let me leave that for a moment and talk about subpenas. The 
statutes specifically, many of them, say that the district courts may 
enforce the subpenas of these agencies. One provision which might 
be used to change that is in section 6 ( e), which says: 

In any proceeding for enforcement, the court shall issue an order requiring the 
appearance of :the witness or the production of the evidence or data within a 
reasonable time under penalty of punishment for contempt· in case of contuma
cious failure to comply. 

If this is made mandatory, then there is no control whatsoever of 
these agencies and these processes. 

To show you the flagrant, arrogant, autocratic attitude of these 
agencies which go before these courts, let me read to you not my state
ment, but a few statements that the U.S. district judge of Utah 
stated, and I submit he is one of the most conscientious, most respected 
district judges in our district. He said: 

But if the Government has nothing to say in response to an apparent, very 
arbitrary. unexplainable position that they have the right to deny registration 
and to initiate pr<>SeCutions, and even persecutions, because they don't like the 
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promoter, and there is nothing to be said on that point, I am going to look at 
this a little more carefully than even I have before. * " >I< 

I know that they say, "we have an investigatory power and that's it." But it 
may not be that simple. At least the court is entitled to some explanation ill 
yiew of these charges, so that any ruling won't take the appearance or the sub
stance of approving things the court doesn't approve. '" *' * 

Charges are made here. Maybe they're not determinative, but the Commission 
representatives simply say, "We'll accept those allegations for the purpose of 
this hearing." Without explanation. It disturbs me. * * * 

And if the Government is content to simply say, "Well, we'll admit 
that's a fact, but what are you going to do about it~"-what an attitude 
to take before a U.S. district judge. Again he said: 

"Well, suppose we're doing that, give us a carte blanche to go right ahead 
anywhere and persecute as well as prosecute." I'm going to do that reluctantly
it I think it is persecution rather than prosecution. I may have to do it, on 
the state of the law here, but we ought to know that the law permits such un
conscionable things, if those things are right and charges and suggestions are 
made. 

The court further stated: 
I have searched for 'a law whieh would permit me to resolve ithose things by 

blocking the 'administrative proceedings at this point, and 'I hava ,searched for 
a reason to do so, because some of these things have been disturbing to the 
court. 

In view of that, he felt he had to support this subpena. . 
I su~mit this.Ie~islation should provide that the district courts have 

authorIty to WIthhold enforcement of these matters when a proper 
defense IS made and that they' can ~xercise t~eir.descretion co~cernmg 
these matters. The compamon bIn, Senate bIll 1879, provldes for 
something of that nature. 

Talking about section 9 for a, moment, about reasona.ble dis}?atch, it 
sys that these matters should be handled expeditiously. The SEC law 
says registration statements should be considered in 20 days. If 'they 
,are set up fqr hearings, it should be within 15 days. The SEC puts 
some restrictions on hearing eX'aminers and cite WIth some pride how 
fast they are handling these matters, saying they are handling them 
in an average 'Of 78 days. It took 200 days for them to process ours, 
and we weren't battling them. We were trying to comply with every
thing they had in mind. After they set it down for hearing, it took 
9 months before we got it for argument. Finally, 'after the argument, 
they kept it under advisement for 21;2 years. During that 21h years, 
I was making an issue about this before the district court of Utah 
and the tenth circuit court of appeals, and Mr. North, associate generai 
counsel of the SEC, who is in these chambers, !admitted that on two 
occasions he went to the Secretary of the Commission and said, "Get 
a decision in this matter, it is embarrassing to me before the courts." 

Nevertheless, this was not determined, and finally, in an attempt to 
re~olve these matters, 'all, these hearings, I worked ~ut 'a settlement 
WIth Mr. North and he wI'thdrew the charges. He saId, "We have to 
have some basis so the Corrunjssion can save face, so will you consent 
to this," and the order so provides that the pleadings were 'am ended to 
include an alleged violation of the bookkeeping requirements "so they 
could go ahead and save face in the situation." 

A decision, even though on the merits was never rendered, some 3 
years had expired since the matter was filed. 
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It is claimed that they are to protect the stockholders. 'The hearing 
was not the result of stockholder complaints. Of the 50 they sub
penaed, 15 took the stand and all 15 stood pat for the company. 

This company spent about a million dollars in development work. 
It owned $95,000 on its property, but it was tied up for over 3 years, 
being permitted to do nothing. If the officers of the company had not 
shown ingenuity to raise the m'Oney to pay the balance on this property 
those stockholders would have lost everything. Yet the SEC is sup
posedly protecting the public. 

It is paradoxical that the company they are now investigatiing, in 
spite 'Of it, and in spite of 'all these hearings, brought in a silver pro
ducing mine, has a mill going, and is actually in producti'On. The 
Government on the other hand, through the DMEA is saying, "May 
we lend you some money to get into production; we are in critical need 
of silver~" Yet the SEC, upon our invitation, bring their engineers 
out to throughly investigate the properties and the 'Operations 'and they 
can find nothing wrong, but they continue to go ahead because they 
hate to be 'Opposed, and this company is opposing them. They are 
the worst losers I Irave run into in 15 years 'Of practice. 

Senator LONG. That must be the only Federal agency you have 
had any experience with. You have certainly not had any experi
ence with the Food and Drug Administration of HEW. 

Mr. BUSHNELL. That is correct. I do not claim to be an author
ity on this matter, but I have certainly learned by hard knocks. 

With respect to settlements, your section 5(a) (7) (C) says settle
ment should be permitted. In the Keystone matter, I tried to offer 
a settlement, or in the alternative, offered to argue before the Com
mission that this matter be set for private hearing instead of public 
hearings. We were not afraid to fight it on the merits, this vicarious 
liability. But they would not even allow me to come before the 
Commission. Preemptorily, arbitrarily, they sent me out a letter 
saying, "Your request for 'Oral argument is denied, based 'On represen
tati'Ons of the staff'." , 

This is a matter that has caused criticism of this Commission 
before. The Hoover Commission criticized them f'Or it, said that 
they at least ought to permit the advocate to come in and present 
his side of the matter. 

I would suggest-I do not know to what extent the Commissioners 
are cognizant of all these situations. But it is a strange thing that 
they insulate themselves as much as they do from this situation. 
Whether they know what the staff is doing I would really question. 
Not being arrogant, as I am accusi~ them of being or claiming 
any pride in the statement I have made, I think it would be a good 
thing if each of the five Commissioners were required to ~ead this 
statement and see if they have in fact had a proper presentation of 
this matter by the staff, and that :pUblicity is being used this way. 

On this question of investigatIOns, not only do they raise the 
question 'Of whether certain attorneys can represent the witnesses 
but they t'Old me in advance of one examination, involving the prin
cipal of this company, that we could not secure a copy of his testi
m'Ony. Three days before, Mr. LaPrade, out in our court, blatantly 
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stated before the judge, "vVe are trying to get evidence to make a 
criminal reference against this man." Yet they insisted on taking 
his testimony and not letting him receive a copy. . 

We took in our own court reporter and said, "We'll make our 01vn 
copy if you won't give it to us." They couldn't proceed with him 
there, so we had to dismiss him. 

vVe went ahead without any assurance that we would receive a 
copy. 

Senator LONG. Let me unde.rstand, .this is :vhat type of hearing? 
Mr. BUSHNELL. They were Just takmg testImony as part of their 

investigation. They wanted the books and records of this company. 
Senator LONG. And they would not let you have a copy of the 

proceedings? 
Mr. BUSHNELL. vVe said we would like assurances that we can 

have a copy of this testimony when it is given. 
Senator LoNG. And they refused to let you have it? 
Mr. BUSHNELL. They said, "You could make a request when it is 

over with and we'll consider it at that time." We did get it after
ward, but we had no assurance that this would be made available 
to us. 

On this question of production of documents, again we are com
pletely without any remedy. They bring their suits to enforce their 
sUbpenas. vVe claim they are harassing and persecuting us. We 
make a demand for documents. In spite of the law that says that 
if they come in to court asa plaintiff, they are under the same rules 
of discovery, as any other lItigant, yet they claim their privilege 
and we can get none of these documents. The relief that is needed 
is legislation with some teeth in it if it is going to do any good for 
the practitioner. 

One other abuse I think should be called to the attention of this 
subcommittee, this question of duplicitous proceedings-well, let me 
put it this way. . 

On November 9, when they instigated the hearing at San DieD'o, 
which was a public hearing, on the same date they issued an order 
for a private hearing involving the same allegations, the same issues. 
After we had gone to a lengthy hearing in San Diego, while that is 
being briefed and argued before the Commission, they then tried to 
go after us to get exactly the same information to determine exactly 
the same thing on a prIvate investigation. This is what gave rise 
to this subpena enforcement action. We. said, "You were in my office 
for 2 days, we gave them to you. You had them down at the hearing 
for 10 days. Now why should we be harassed when this matter is 
before the Commission?" 

Still, they went into court and said, "Well, we are investigating, 
go ahead and give us the right to do it." 

During this time, I have been involved with some 11 attorneys 
for this Commission. We have estimated it has cost this little com
pany some $38,000, and I am sure that it has cost the Government 
twice that much-

Senator LONG. Is this still pending~ 
Mr. BUSHNELL. Yes, we are still before the U.S. district court 

in Utah and they are still appealing it. 
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Senator LONG. What do you think this testimony before the com
mittee will do? Do you think it will affect the attitude of the SEC 
Commissioners against your clients in this investigation? 

Mr. BUSHNELL. vVe have given that serious thought, as you must 
know. vVe finally weighed the proposition and concluded that we 
did not need to kneel down and take off our hats and be submissive 
and let them knock us around. If they want to investigate us, let 
them come and investigate us. This matter needs to be brought to 
the attention of someone, and we are going to do it. If this fight 
needs to go on, we are going to fight this situation. 

Senator LONG. I thmk you have brought it to the attention of 
the committee, certainly. This committee has had quite a number 
of inquiries from other Senators who have heard of this situation 
and they are apparently quite concerned, along with us. 

Mr. BUSHNELL. Thank you. I hope that is the situation. 
Let me tell you one other thing about the time factor. They issued 

an investigation order on Silver King 2Jf2 years ago to determine 
whether there had been or would be violations of the law. They came 
in and took the testimony of this president and all the books and 
records and found there had been no violations. So they waited 
another 18 months on the same order and made another investiga
tion, and again the evidence would not show any violations. 

Now we are going on another round, based upon the same order, 
now 2Jf2 years old. We should have, it appears to me, some kind 
of limitation which says within 6 months an investigative order 
ought to be automatically terminated unless there is a finding or 
showing at that time for good cause the order shall be continued in 
effect. 

As you can see, I get involved in these matters. I would like to 
be objective. There are lots of things I could say and I would like to 
document an these matters, with corroborating evidence at the ap
propriate time. I do not think this is the appropriate time. 

(The complete statement of Mr. Bushnell follows:) 

STATEMENT OF DAN S. BUSHNELL BEFORE SENATE SUBCOMMITTEE ON 

ADMINISTRATIVE PRAarlCE AND PROCEDTJRE ON S. J336 


My name is Dan S. Bushnell, I reside at 1404 East South Temple Street, Salt 
Lake CUy, Utah. I am an attorney at law, duly licensed to practice before the 
courts of the States of Utah and California. as well as various Federal courts. 
Since January 1961, I have been the attorney for Shasta MinerHli'l & Chemical 
Co. and I was the attorney who organized SHver King Mines, Inc., in May of 
1962, and have been the attorney for that company, as well as for the president 
of ooth of those companies. At the present time I am an officer of Silver King 
Mines, Inc. Since April 1961, I have represented the above mentionecl C")lli 

panies and' their president in various transactiO'lls inv'Olving the S€'Curitif'S & 
Exchange Commission, commencing with the filing of a registratiDIl statement: 
administrative hearings before an examiner f'Or the Commission; arguments 
before the Commissi'On; court proceedings in the U.S. District Courts for the 
Districts of Utah and Hawaii; appeals involving the 9th and 10th Circuit Court 
of Appeals; as well as numerous proceedinglS for the procuring 'Of evidence bS 
agents for the SEC. As a result of this experience, I have p~rsonally (-orne 
in contact with the practices and procedures of this Commission involving the 
utilization of adverse publicity, unreasonable delays, denial of access to Com
mission records, multiple harassing proceedings, direct statements and threats 
by agents for the Gommissioo, entrapment proceedings, subpena enforcement 
proceedings and the arrogant usurpation of authority and interpretation of the 
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statutes administered by the Commission and its agents, as well as the inclul
gences granted by the courts to such agencies. 

As a result of this firsthand experience, I am seriously conC'erned ahout lUany 
of the provisions contemplated in the legislation now being com,iderE!(1. Re('(),;. 
n1zing the tim€ demands placed upon our Senators, I have taken the Ubertv 
to include in this lengthy statement a discussion, not only of the factual hacl~. 
ground giving rise to the problems presented, but also recommendations as to 
the proposed legislation and in many instances, statements or summaries of thr 
law as it now exists. It is hoped that this information will be of help to YOu: 
Exhibits and written statements could be furnished to corroborate and suh
stantiate tbe a&'Sertions made in this statementconeerning the conduct of the 
SEC. 

SECTION 9 (b). PUBLICITY 

(P. 39) 
A. Introduction 

Section 9(b) should place the burden .upon the agency to show good caUl;e 
for instigating publicity. 

As the proposed section is now worded, it places the burden upon the injured 
party to establish before a reviewing court that the publicity was issued by the 
ageney to discredit or disparage the injured party. It is an unrealistic burden 
of pl'oof to require one to show the motivation or reason 1)or the issuance of suell 
publicity. Interoffice communications of the agency are not readily made avail· 
able, if at all, to the public and the courts refuse to permit the taking of deposi. 
tions of the agency members to explore their thought processes or reasoning 
for actiQn taken. 

It is submitted that the prQvision o.f the law should act as a deterrent to the 
utilization and instigation Qf publicity. This can only be accomplished by plac
ing the burden upon the agency to justify such use. Research of other cases 
and experience in particular dealings with the SEO have demonstrated that the 
presumptions are all in favor of the alleged resPo.nsible Government agency. It 
is unlikely that except in the very most extreme cases, could an injured party 
sustain the burden of proof to show that the publicity was issued to. discredit or 
disparage. Even if such a showing eQuId be made, in most instances the damage 
has already been dQne and such a finding is of little consolation. 

Publicity should nQt be reso.rted to' by the agencies to prevent alleged filegal 
conduct. Such prevention, if necessary, can be pro.cured by preliminary in· 
junctiQns. This procedure gives a safeguard of requiring the agency to' show 
good cause befQre a judicial tribunal. Once this is done the press normally 
picks up such' judicial actiQn, which is a lot different tHan the reporting of 
charges sent o.ut by an agency in its initial co.mplaint or order for investigatio.n. 

B. Factual background 
So. that this matter might be considered in 'a specific context or with a specific 

factual Situation, I wQuld like to review three particular instances where the 
Securities and Exchange Commission has, without the remotest indicatiQn of any 
publi-c need or justificatiQn, utilized defamatQry news releases. 

SAN DIEGO PRo"CEEDINGS 

On April 24, 1961, Shasta Minerals & Ohemical CO.. filed a registration state· 
ment with the SEO for a proposed public offering of sto.ck of the co.mpany. At the 
expiration of numero\1S conferences, co.nsultatio.ns, cQmmunications, and the 
filing o.f suggested and prQPQsed amendments, Shasta was led to believe by agents 
fo.r the SEO that it had fully complied with all Qf the requirements Qf the Com
mission in cQnnection with the pro.PQsed registration. Nevertheless, without 
notice or warning, the SEC, on November 9, 1961, prevented said registration 
statement from becoming effective by instigating proceedings for a hearing to. be 
held at San Diego, Calif. 

In conjunction with the co.mmencement Qf those pro.ceedings, the Oommissio.n 
issued fo.r "immediate release" a news release dated NQvember 14, 1961, wherein 
it recited in detail charges that there had been violations Qf the "registration 
and antifraud prQvisions of the Federal securities law"; that the company and 
its president had "engaged in acts, practices, and a co.urse of business which 
would and did Qperate as a fraud and deceit"; that they had "made false and 
misleading sts tements"; and other charges as are mo.re particularly set forth 

http:co.nsultatio.ns
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ill said release, a copy of which is marked "Exbibit A," attached hereto, and 
by this reference incorporated herein. 

As a result of the news release, exhibit A, there was broad coverage of the 
itt'lllS therein through the radio, television, and the ne\vspapers. A copy of some 
of the newspaper articles are marked "Exhibit B," attached hereto, and by this 
reference incorporated herein. 

After an extensive hearing involving the subpenaing of approximately 50 
witnesses; the procuring of 1,576 pages of testimony; and after the submission of 
briefs, the matter was argued before the Commission on July 31, 1962. No de
cision was ever rendered 'by the Commission on such charges, but rather the 
matter was held under advisement by the Commission for approximately 2 years 
and 5 months, until November 24, 1964, when the stop order proceedings were 
discontinued. 

KEYSTONE PROCEEDINGS 

At the suggestion of staff members of the SEC, a separate broker-dealer, Key
stone Securities Corp., was formed to be the underwriter of the pro:)osed public 
offering by Shasta. 

Approximately 7 months after the commencement of the proceedings in San 
Diego, when it became apparent that the pubUc offering would not be made in 
the near ,future, an application was filed on June 19, 1962, requesting a withdrawal 
of the registration of Keystone Securities Corp., as a broker-dealer. 

The SIDC instead of permitting the withdrawal, which would have been the 
normal procedure under similar facts and circumstances, commenced revoca
tion proceedings against Keystone and its ,principal officer, charging among other 
items, 'that Keystone and its president were vicariously liable for the alleged 
prior violations charged to Shasta and its president as asserted in the San 
Diego hearing even though ;Keystone had not participated in the preparation of 
the registration statement or sold any stock 'pursuant to the proposed public 
offering. 

In conjunction with the commencement of such revocation proceedings a special 
news release was again released by ,the SEC reiterating in great detail claims 
of "manipulation and fraud," "false and misleading information," "fraud and 
deceit," and other charges as are shown in said release marked "Exhibit C," at
tached hereto, 'and by this reference incorporated herein. 

As a result of the instigation of such adverse 'publicity, newspaper articles were 
published as shown in exhibit D, attached hereto, and ,by this reference incor· 
ported herein. 

The SEC thereafter agreed to waive the charges offraud, deceit, and mis
representation and coerced a settlement of the ease on reduced charges by 
further threat of a public hearing with the resultant additional adverse pub
licity. 

HAWAllAN PROCEEDINGS 

Silver King Mines, Inc., and Shasta Minerals & Chemical Co. have inter
locking 'Officers, directors, and operating personnel and Shasta is the largest 
single stockholder of Silver King, which in essence makes Silver King a sub
sidiary of Shasta. 

In October 24, 1962, an investigation order was issued by the SEC in the 
matter of Silver King Mines, Inc. Pursuant to that order representatives 
of the SEC have on twO' separate occasions, NO'vember 2, 1962, and June 2, 1964, 
taken testimony frO'm the president <Yf the company and praeured books and 
records and exhibits from the company. In addition, on July 7, 1964, the SEC 
procured the testimony of two directors and a stDckholder in Philadelphia, Pa., 
and commenced two depoSitions, or the taking of testimO'ny, of two stockholders 
in HDnO'lulu, Hawaii, Dn October 29,1964. 

At the suggestion of Silver King,· during May 1964, mining engineers of the 
SEC inspected the properties of Silver King Mines, Inc., at Ely, Nev., and were 
permitted to review drill logs,tlike samples, ob8erve the drilling and mining 
operations, as well as the constructi'On of a concentrating mill. 

As a continuation of that investigation, on January 15, 1965, a notice was 
given for the taking of testimony of a direC'tor 'Of iSilver King Mines, Inc., 
residing in Honolulu, Hawaii. The director, through his counsel, offered to 
appear and testify at the regional office of the SEC in San Francisco, Calif. 
However, the SEC declined to take the director's testimony since he was to be 
represented by counsel who also represented the company and its president. 
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The SEC, therefore, commenced proceedings in the U.S. District Court for thn 
District of Hawaii to compel the director to appear without being permitted 
to be represented by such 'counsel. Again, at the commencement of these conrt 
proceediug~, the SEC instigated a news release which resulted in adverse pub
licity to the director, a res'pected citizen and huilding contractor in Honolnln 
as is shown by the newspaper articles, marked "Exhibit E," attached hereto and 
by this reference incorporated herein. Although the news release issued by the 
SEC, exhibit F, attached hereto and incorporated herein, didn't contain all the 
items discussed in the newspapers, a copy of the pleadings in the action was de
livered to the press by the SEC which did refer to the alleged violations of 
the antifraud provisions of the securities laws, none of which charges were 
issues in the suit, nor have any such charges been substantiated at any 
hearing. 

The district court in Hawaii ruled against the SEC, holding that the di
rector was entitled to be represented by company counsel and that the attempt 
to apply the rule disqualifying such counsel constituted an unreasonable appli
cation of the rule by the SIDC. 

O. Status of the law 
The SEC has no statutory or express authority for the practice of utilizing 

.	adverse pwblicity as ,demonstrated in the foregoing cases. To the contrary, Such 
practice is not only in conflict 'With fundamental due process; the rules of practice 
and code of ethics adopted by the SEC itself; the policy of the Administrative 
Procedure Act, and the canon ,of ethics for members of the bar. Such uncorn
mendable conduct has received the censure and condemnation of the courts, legal 
commentators, and the press. NotwithstJanding, the SIDC persists in such conduct 
as indicated above. The practice is even the more reprehensible in the cases 
mentioned above, since the SEC has either backed down on its charges or the 
courts have ruled against the Commission in its claims 'or assertions. Neverthe. 
less, the accused parties 'have been stigmatized by unW18.rranted, unjustified, and 
illegal defamatory press releases instigated by the SEC, carrying with them the 
assumed credibility which should be implicit in conduct by an allegedly respon
sible Government agency .. 

(1) Oontrary to policy ot Administrative Procedure Act.-The Administrative 
Procedure Act as now enacted does not specifically exclude publicity, but the 
legisl'ative reports clearly indicate that publicity was not to be used by adminis
trative agencies as penalties or to injure the parties involved. In a House of 
Representatives report, in discussing section 9(a) of the Administrative Proce
dure Act it is stated : 

"Legitimate publicity extends to the issuance of authorized documents, such as 
notices or decisions; but, apart from actual and final adjudication after all 
proceedings have been had, no ,publicity 'should refloot adversely upon any per
son '" '" '" otherwise and as required to carryon authorized agency functions and 
necessary in the administration thereof. It will be the duty 0/ agencies not to 
perm~it informational relea8e8 to be utilized as penalties or to the injttry Of the 
parties." (H. Rept. No. 1980, 79th Cong., 2dsess. 40 (1946).) [IDmphasisadded.] 

That 'Such policy has not been followed is evidently and equally apparent in 
the need for direct congressional prohiibitiotrs against the use of puhlicity. Tbe 
present proposal is not 'Suffieient to accomplish this result. 

(2) Violation of SEO rUles.-The rules and canons of ethics a'dopted by the 
Secun.tiesand Exchange OommiS'Sion if 'properly followed, sho1l'ld preclude pub
licity ,ais it has been used in these cases. 

Section 200.54: Constitutional Obligations, contained in the code of ethics 
adopted by the Securities and Exchange Commission provides as folloW'S: 

"The member'S of this Commission ha'Ve undertaken in their oaths of office to 
support the Federal Constitution. Insofar a's the enactments of the Congress 
impose executive duties upon the members, they must faithfully execute the 
laws, which they are charged with 'administering. Members 8hall also carefuL7IU 
guard again8t any infringement of the constitutional right8, privilege8, or immu
nities of tho8e who are subject to regulCl!Uon by this Oommi8sion. ['EmphasiS 
added.] 

No person should be pretried or prejudged Iby trial in the newspaper during 
the investigative stage 'Of any proceedings. The right t'O an impartial and objec
tive hearing, free of such practices, needs no statute 'Or regulation to ereate such 
right, but rather, it is inherent in due process under our Constitution. 
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section 200.66: Investigations, code of ethics adopted by the Securities and 
Exchange Commission provides as follows: 

"The power to investigate carries with it the power to defame and destroy. 
In determining to exercise their investigatory power, members should concern 
themselves only with the facts known to them and the reasonable inferences from 
those facts. A member should never suggest, vote for, or participate in an in
vestigation aimed at a particular individual for reasons of animus, prejudice, or 
vindictiveness. The requirements of the particular case alone should induce the 
exercise of the inveSltigatory power, and no public pronouncement of the pen
dency Of such an investigation should be made in the abence of reasonable evi
dence that the law has been violated and that the public 'welfare demands it. 
[Emphasis added.] 

In spite of such rule which seems to be emphatic that "no public pronouncement 
of the pendency of such an investigation should be made," the defendant has 
persisted to resort to such practice as demonstrated above. There was no public 
necessity or reason for such conduct. It is obvious that agency rules are not 
sufficient to 'accomplish the necessary restraint in the use of publicity. Con
gressional action is needed. 

(3) Violation legal canon of ethics.-In the Hawaiian proceedings the instiga
tion of the publicity was not in connection with administrative proceedings, but 
rather, with a case commenced in the U.S. district court. Under such circum
stances, the regional administrator appearing as attorney for the Government, 
even though he was also a representative of the SEC, should be controlled by 
the canon of ethics of members of the bar. 

Canon 20 of the canon of ethics of the American Bar Association provides as 
follows: 

"Newspaper publications by a lawyer 'as to pending or anticipated litigation 
may interfere with a fair trial in the courts and otherwise prejudice the due 
administration of justice. Generally they are to be condemned. If the extreme 
circumstances of a particular case justify a statement to the public. it is unpro
fessional to make it anonymously. An ex parte reference to the facts should 
not go beyond a quotation from the records and papers on file in the court; but 
even in extreme cases it is better to avoid any ex parte statement." 

(4) Cases.-The courts have been concerned about the possibility of publicity 
being used for oppression as stated by the District Court for the District of Co
lumbia in Bank Of America, National Trust & Savings AS80ciation v. Douglas 
(105 Fed. 2d 100 (DC Cir. 1939) ), wherein it was stated: 

"It is not difficult to see that such a power might easily be made an instru
ment of oppression II< * * in addition to this, pretrial publication of evidence
labeled as believed to be true-ought, we 'think, to be avoided, especially as ema
nating from the tribunal charged with the judicial responsibility of weighing it 
and assuring the accused a fair hearing." 

In a case involving the SEC the court stated that it saw no need or necessity 
for press releases as iSSUed by the Commission. In Gilligan WiZl and Co. v. SEC 
(267 F. 2d461 (2d Cir.1939» the court stated: 

"* '" * While we of course express no opinion on the correctness of Commis
sioned Sargent's assertion that section 5 of the Administrative Procedure Act 
does not permit such participation as occurred here by the Oommission itseZf in 
both the release and subsequlmt proceedings, we think it appropriate to e(JJpress 
our doubts whether such participation was either necessary or desirable. 

"Apart from section 5 and the restrictions it may impose, the Commission's re
putation for objectivity and impartiality is open to challenge by the adoption 
of a procedure from which a disinterested observer may conclude that it has 
in some measure adjudged the facts as well as the law of a particular case in 
advance of hearing it. There would appear to. be no wch conflict; between the 
Commissioner's duty to inform the public and its duty to prosecute as would 
necessitate the use of preS8 relea8es of the kind here questioned" (468-9).
[Emphasis added.] 

In SEC v. Hamson ( (1948) 80 F. Supp. 226), the District Court for the District 
of Columbia stated as follows: 

"It is a well recognized principle of administrative law, thai investigations 
onght to be so conducted that harmful publicity will not be used in lieu of sanc
tions provided by law * • ." (229).

In Accardi v. Shaughnes8Y (347 U.S. 260), the Supreme Court held that a 
deportee could not have a fair hearing before the Board of Immigration Appeals 
as a result of a statement made at a press conference by the Attorney General. 
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(5) Practice persists i11, spite of cr'iticism.-Professor Loss made the statement 
that criticisms in the court decisions have not caused "the Commission to discon
tinue its practice of issuing press releases which summarize the charges made 
when it initiates a revocation proceedings, or when a complaint for injunction 
is filed or an indictment is returned" (III Loss 1902). 

A law-review commentator in an article entitled "SEC Commissioner's Partici
pation in Prehearing Releases Questioned" reported in 45 Virginia Law Review 
1053, page 1056, stated, after referring to the participation of a Commissioner in a 
press release stated as follows: 

"What the court of appeals questioned, and what is questioned here, is the 
propriety of such participation. The committee reports on the Administrative 
Procedure Act, state that the top authorities in an agency may and should Con. 
fine (themselves) to determining policy and should delegate the actual SUper
vision of investigations and initiation of C8!ses to responsible subordinate officers 
but restraint in this area can only come from the Commission itself unless and 
until the courts undertake to define more precisely the limits of the Commission's 
discretion to utilize publicity." 

Such restraint to be effective should come from Congress by enacting legislation 
which puts the burden upon the agency to justify such releases. 

The Wall Street Journal, on July 19, 1963, in an editorial entitled "A Question 
of Irresponsibility" stated in part as follows: 

"One newspaper referre.d to it as a "scathing' indictment oj the New York StOck 
Exchange. Another reported how the exchange's 'abuses' had been assailed. A 
boldface headline said the exchange had been found 'remiss.' The radio breath. 
lessly told breakfast listeners about the 'seriQus inadequacies' fmtnd in the Na. 
tion's securities markets. '" '" '" 

"In fact, Mr. Carey specifically said that the judgments, analyses, and recom. 
mendations are not those of the Commission. The document purports to be 
nothing more than a memorandum from the staff to the Commission. Tomorrolv, 
or next day, the Commissioners may disclaim any responsibility for any parti
cular idea or language-after, of course, aU those snarl words have been embla. 
zoned in headlines and shmtted over the airwat'es. 

"This is not the only curious thing about this anonymous document. The bilI 
of indictment is indeed replete with those headline-catching phrases like 'abuses' 
and 'serious weaknesses.' The actual bill of particulars is something else 
again. * * * 

"It's no place either for a responsible Government body to fire off with nu/.clt 
fanfare a report which has the coloration Of being official bttt which is actually 
by underlings responsible for nothing. If there be injury, .it will hardly be re· 
paired if Mr. Carey and his fellow Commissioners tomorrow tell us they wash their 
hands of it." [Emphasis added.]

In spite of such condemnation, censure, and criticism by the papers, the com
mentators and the cases themselves, the SEC has, without statutory authoriza· 
tion, arrogated to itself the authority and propriety of continuing to defame 
American citizens prior to the substantiation of any charges made by the Com· 
mission. This practice has continued, involving these very companies, even after 
the court had stated it's concern about the use of publicity by the Commission. In 
SEC v. Shasta (C19~2), the court stated: 

"But there is so much power here, particularly if the channels of publicity 
are used when filings are made, irrespective of the outcome of cases, and par
ticularly if large bodies of stockholders are circularized in an attempt to stir up 
something under some determination to see that a particular person doesn't 
have anything to do with securities, no matter what the merits of the particular 
securities, if these are the facts" (R. 89). 

The court further stated : 
"And it disturbs me about the problem of publicity. I have had too many 

cases here--and too many would be ones-where there is a big blaze of publicity 
on the comencement of action by the Commission; and then when the facts 
begin to be explored, the Commission comes in and asks for dismissals and 
reduces charges" (R. 87). 

In utter disregard of and in defiance of such admonition, within a ft"Y month~ 
after the Shasta case was settled the proceedings in Hawaii were commence 
and such publicity was again instigated. Such action was all the more repre
hensible since the issue before the Hawaii court was whether a director could 
be represented by legal counsel for the company, yet the publicity imputerl and in· 
ferred illegal and fraudulent sales by means of misrepresentation which deftlmed 
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tIle local director who was not individually being investigated by the SEC. The 
unfairness of this publicity was recognized by the district judge in that pro
ceeding when he specifically made it a point to state for the benefit of the press 
that the director is not on trial, is not being investigated, and has not refused 
to testify. But even the printing of such a statement made by the trial judge 
eould not undo the harm already perpetrated by defamatory inferences preyiously 
contained in the newspaper reports emanating from the instigation of the release 
issued by the SEC. 
IJ. No public necessity 

In none of the instances discussed herein have there been the remotest indi
eution of any public need or justification for the utilization of defamatory news 
releases. To the contrary, the very nature of the applications filed by Shasta 
and Keystone showed that Shasta was attempting to register its stock for sale 
and that Keystone was desirous of terminating its limited participation in the 
securities business. Likewise, the Hawaiian proceedings did not even involve 
an issue of alleged illegal sales of securities. Notwithstanding, the SEC resorted 
in each instance to the reprehensible practice of stigmatizing innocent people 
with its flagrant charges broadcast under the guise of newsworthy activities by 
an allegedly responsible Government agency. 

SHASTA-SAN DIEGO 

If'or a period in excess of 6 months Shasta had been bonafidely attempting to 
register its stock for sale. All suggestions and recommendations in connection 
with the proposed public offering, as made by the agents of the SEC, had been 
compiled with by the company. Although the statutory waiting period had 
expired, which would have permitted the company to proceed with its offering, 
it had declined to do so until final comments from the Commission had been 
received by the company. After such compliance, without notification, the SEC 
instigated the San Diego proceedings with the unsubstantiated charges of 
"fraud and deceit," "false and misleading statements" which were extensively 
discussed in the publication marked with the urgency "for immediate release." 
As was to be expected, such a release did in fact receive extensive coverage in 
the newspapers, on the radio, and television. 

After an attempt to substantiate ,the widely heralded charges at a hearing 
where numerous witmesses were subpenaed and testified, and after the matter 
was briefed and argued before the Commission, it held the decision tmder 
advisement for 2 years and 4 months and then discontinued the proceedings with
out ever ruling upon those condemnatory claims of wrongdoIng. 

KEYSTONE SECURITIES co. 

This company was formed at the suggestioo of the staff members of the SEC 
to be the underwriter for the proposed Shasta stock offering, which never came 
about. As shown by the Government's own inspection reports, the transactions 
of this company, until the time of its requested withdrawal, both as to purchase 
and sale of securities, was less than 24 transactions. The president of the com
pany was a reputable busilness, civic, and religiOUS leader in Salt Lake City, 
and because of the adverse publicity afforded to Shasta in the San Diego proceed
ings, it was felt that the contemplated underwriting of the proposed sale of the 
Shasta stock should not be carried out by Keystone Securities, and consequentlY, 
an application was filed to withdraw the registration of that company as a broker
dealer. Such an application can ooly indicate that Keystone desired to terminate 
its business as a securities dealer and that there was no threat or indication of 
any potentiai violations of the securities laws. Where then is there any neces
sity or justification for wide dissemination of adverse publicity to allegedly pro
tect the public? 

Again the charges were replete with claims of fraud and deceit and false and 
misleading statements, most of which were claims of vicarious liability in an at
tempt by the SEC to charge the underwriter with the alleged wrongdoing of the 
company, even though there had not been any sales of the stock sought to be 
registered with the CommIssion. 

The SEC subsequently dropped the charges of fraud and deceit and misleading 
and false statements, but nevertheless, coerced a revocation of the registration 
of Keystone by the continued threat of further adverse pubilicity. 



268 ADMINISTRATIVE PROCEDURE ACT 

4-\11 attempt by the company to orally argue before the Commission, a request 
for a private hearing on the merits of the case, which would have alleviated the 
possibility of further adverse publicity, was summarily denied by the Commission. 

The facts of the case demonstrate a utilization of the threat of tarnishing 
publicity as a sanction against the broker-dealer, which compelled the settlement 
of the case by the exclusive threat of the continued use of such ccmduct by the 
SEC. 

HAWAllAN PROCEEDINGS 

These proceedings were brought for the sole purpose of determining whether a 
director of Silver King Mines, Inc. was required to appear and give testimony 
without the presence of company counsel, whom he had chosen to represent him. 
The director, through such counsel had offered to make himself available at the 
San Francisco Office of the SEC, but the Commission declined to take his testi
mcmy if he were to be represented by company counsel. A suit was thereafter 
commenced in the U.S. District Court of Hawaii, to' compel the director's appear
ance without such representation. The trial court ruled against the CO'mmission 
holding that the attempt by the CommissiO'n to' require the director to' appear 
withO'ut such counsel was not reasonable under all the facts and circumstances 
of the case. 

N otwiths-tanding the limited issue presented by the proceedings, the SEC 
instigated a news release which resulted in a news story a-s shO'wn >by exhibit 
E, which is replete with news interest phrases O'f "illegal sales," violations of 
the "antifraud provisions," "untrue and misleading statements." 

Although the SEC will attempt to' exonerate itself by citing the actual content 
of the news release prepared by the Commission, the facts cannot be denied, 
that the S-EC instigated the publicity by issuing the release calling attention to 
the proceedings j that the defendant had painstakingly included in the application 
for enforcement of the subpena details and repetitious reference to -the alleged 
violation; that even thO'ugh the order for investigations just referred to the 
violation of the sections by number without classifying their nature, the applica
tion proceeded to enlarge upon the order by referring to' the charges as being 
in violation of the antifraud provisiO'ns of the statutes; that the Commission 
did not just rely on the news release issued and the assumptiO'n that a reporter 
would read the application and glean therefrO'm the disparaging statements con
tained therein; rather the Commission made it a point to' actually deliver to 
the reporter a copy of the application. The results of such conduct could not be 
any more certain than if the SEC had in fact written the article as it appeared 
in the newspaper. The release cloaked with the credibility differentially given 
to responsible Government agents, together with the interest-catching phrases 
set out in repetitious detail in the application, manifestly resulted in the unjusti
fiable and detrimental vilification of the director who was not refusing to testify 
when represented :by counsel {)f his choosing. The proceedings itself being un
warranted, as so determined by the court, in addition to the technical nature of 
the issue raised in the litigation, compels the conclusion that there was no 
public necessity, justificatiO'n, or prO'vocation for the inexcusable stimulation of 
the shameful publicityprO'vO'ked by the SEC. 

In none of'the instances, San Diego, Keystone, or Hawaii, has there been the 
slightest indication of any public necessity or justification for the issuance af 
news releases by the Commission. Shasta had not, nor was it prO'Posing to make 
any sales, except through the registration pending before the CommissiO'n. The 
very act of registering the stock for sale was affirmance 'by the company that 
it intended to comply with the law. Likewise, the application O'f KeystO'ne to 
withdraw its registration as a brOker-dealer implicitly demonstrated the desire 
of the company and its officers to terminate any activities in the securities busi
ness. The Hawaii proceedings raised a technical issue, not directly involved at 
that juncture, with alleged illegal sales of stock. These cases do not even come 
close to raising a remote probability that some public purpose could 'be served 
by releasing publicity against the parties involved. Any threatened or probable 
continued illegal sales can be prevented by authorized statutory procedures such 
as the procuring of a temporary injunction, which is routinely procured by the 
SEC in appropriate cases. The CO'mmission can only be condemned for the 
irresponsible and indefensible resorting to degrading public releases on dagrant 
charges yet to be substantiated. 
E. Inadequate remedy at law 

The accused party in circumstances where he is the victim of unwarranted 
publicity is completely helpless to seek any redress for the wrongs indicted upon 
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him. There is no liability for defamation; recovery under the Federal Torts 
Claims Act i>l not permitted; a suit for declaratory judgment to disprove the 
charges and have them withdrawn is not available: and the action taken in 
instigating the adverse publicity is not, and normally ,,,ill not, result in an order 
from which an appeal can be taken. 

Ji~ven if any of the foregOing remedies might be available the relief which they 
would afford would be too late and too ineffectual to undo the harm which has 
already been perpetrated. That a person unjustly accused and defamed by 
such adverse publicity is irreputably damaged cannot be denied. As experi
enced in these cases, some of the San Diego stockholders thought the president 
of the company had been criminally tried and found guilty after hearing the 
publicity instigated by the SEC in making its unsubstantiated charges. 

The accused party cannot sue for defamation based upon liable or slander even 
if the conduct might be classified as malicious when it is performed in the course 
of a Government agent's official duties. Loss, volume 3, page 1933, states the 
status of the law as follows: 

"It is now quite clear from two cases decided by the Supreme Court in 1959 
that executive officers of the Government have an 'absolute privilege' for defama
tory statements issued in the course of their official duties." 

A suit under the Federal Torts Claims Act was dismissed as not stating a 
cause of action, in Schmidt v. Unitea State8, 198 F. 2d 32, Cert. Den. 344 U.S. 896. 
The complaint in that case, in addition to other charges, complained that a mem
ber of the Commission surreptitiously took from its files "a supposedly secret 
report" of said inquisition and turned it over to the representative of the Detroit 
newspaper, who published the contents thereof. The Seventh Court of Appeals 
confirmed the judgment of the district court, which dismissed the complaint for 
failure to state a claim upon which relief could be granted. 

In Hur8t Radio, Inc. v. F.a.a., 167 F. 2d 225, the Circuit Court for the District 
of Columbia dismissed an action for declaratory judgment by which the plaintiff 
sought to secure relief from having been listed in a blue book by the Federal 
Communiciltions Commission, which listing discredited the plaintiff. The pur
pose for the lawsuit was to adjudicate that it was unjustly listed and to have its 
name taken from such book, however, the court held that the action could not be 
sustained. 

The cases are without limitation that a suit will not lie to enjoin the 
investigation. 

SECTION 6 ( e). SUBPENAS 

(P. 27) 

This provision should specify that the district courts, in a subpena enforce
ment proceeding, shall have discretionary authority to issue or refuse to issue an 
order compelling compliance with the administrative subpena. 

The status of the law at the present time is uncertain. The proposed provision 
in Senate bill 1336 states in part as follows: "In any proceeding for enforce
ment, the court shall issue an order requiring the appearance * '" *. The word 
"shall" should be changed to "may" and the provision should further provide 
that the court may exercise its judicial discretion and consider any appropriate 
defense to the requested order for enforcement. 

As demonstrated in the transcript of record, U.S. Court of Appeals, Tenth 
Circuit, Sha8ta v. SEa, which will be marked as an exhibit for introduction at 
the hearing, it is shown that the SEC takes the position that aU it needs to do is 
make a request upon a U.S. district court and that the court is thereafter 
required to issue an enforcement order. This is so even if the action of the 
Commission is arbitrary and oppressive, amounting to persecution and an abuse 
of discretion. Although the Commission in the Shasta proceedings agreed with 
the court to tile an affidavit showing some reasonable cause why the subpena 
should be enforced, later failed to comply with that agreement with the court. 
The U.S. district judge, for the district of Utah, concerning this matter and the 
status of the law under such circumstances, stated as follows: 

"But if the Government has nothing to say in response to an apparent, very 
arbitrary, unexplainable position that they have the right to deny registration 
and to initiate prosecutions, and even persecutions, because they don't like the 
promoter, and there is nothing to be said on that point, I am going to look at 
this a little more carefully than even I have before (R. 85). 

"1 know that they say, 'We have an investigatory power and that's it. But 
it may not be that simple. At least the court is entitled to some explanation 
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in view of these charges, so that any ruling won't take the appearance or the 
substance of approving things the court doesn't approve' (R. 85). 

"Charges are made here. Maybe they're not determinative but the CommisSion 
representatives simply say, 'We'll accept those allegations for the purpose of this 
hearing.' Without explanation. It disturbs me (R 88). 

"And if the Government is content to simply say, 'Well we'll admit that's a 
fact, but what are you going to do about itt" (R. 89).

"* lit ... but it seems to me that the Commission can't expect the court to 
pass over those things and make rulings where impliedly those serious charges 
are made without even any reference to it and simply by saying, "Well, 
suppose we're doing that, give us a carte blanche to go right ahead anyway 
and persecute as well as prosecute.' I'm going to do that reluctantly if I think 
it is persecution rather than prosecution. I may have to do it, on the state Of 
the law here, but we ought to know that the law perrnits such unconscionable 
things, if those things are right and charges and suggestions are maa.e" (R. 90). 

The court further stated: 
HI have searched for a law which would permit me to resolve those things 

by blocking the administrative proceedf/ngs at this point, and I have searched 
for reason to do so, because some of these things have been disturbing to the 
court." [Emphasis addedJ 

The court further stated that it felt it was compelled to presume that the 
action of the Commission would not be abused and that it could not interfere 
until all administrative remedies have been eXhausted. Although the court was 
reversed on appeal, when this matter came up again in the Hawaiian proceed
ings, the trial judge again took a restrictive view as to its right and authority 
to exercise its discretion 'as to whether the subpena should be enforced. In most 
cases persons yield to the subpena solely because of the air of authority with 
which the demand is made under the seal of a U.S. Commission. However, 
Congress has wisely restricted enforcement of those subpenas to the courts. 
Such safeguard if of no effect, if the law is now going to be amended to pro
vide that the courts shall issue an order requiring compliance. This merely 
makes the courts ·a rubberstamp for the action taken by the Commission and 
a.ffords the individual no safeguards whatsoever. Not only should this dis
cretional authority in the courts be retained, but their right and duty to 
judiCially scrutinize the propriety of the enforcement of the subpena should 
be clearly defined. 

SECTION 9. "SANCTIONS AND POWERS" (UNREASONABLE DELAYS) 

(P. 39) 

This section provides that the agency shall act with "reasonable dispatch." 
It is submitted that such a provision is not sufficiently definite to require ex
peditious action by the administrative agencies as was contemplated in Con
gress when it gave them birth. For example, Congress, in the Securities 
Act of 1933 has provided definite short-time requirements within which agency 
action on securities offerings is to be accomplished. The Commission has at
tempted to carry this out to some degree by further putting time requirements 
on the hearing examiners with reference to continuances and adjournments. 
Nevertheless, the SEC took under 'advisement the Shasta decision after argu
ment on July 31, 1962, and in spite of two requests from the Associate General 
Counsel for the Commision for a decision, the Commission kept the same 
under advisement for approximately 2 years and 4 months, when it terminated 
the matter on November 24, 1964, without issuing a decision on the charges 
made. It is suggested that a maximum of 6 months should be specified for an 
agency to keep under advisement any pending decision. 

Likewise, an in,estigation order should not be a carte blanche' for unlimited 
continuous investigations and harassment of a party by staff members. In 
the Silver King matter, an order for investigation was issued on October 24, 
1962, directing the staff to determine whether the law had been or was about to 
be violated. It would logically be anticipated that the staff would be required 
to make such a determination within a reasonable period of time. Testimony 
was taken from the president of the company, and the books and records of 
the company were procured in November 1962. It is submitted that there was 
no evidence of any past violations or any threatened violations which was 
shown by such an investigation. Nevertheless, the order apparently remained 
in force and effect beca.use the staff again fOllowed the same procedure in 
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the summer of 1964, when it again took testimony from the president of the 
company, procured the books and records from the company, and also took 
testimony from other directors and stockholders. Now, some 2lh years later, 
the order is still in effect and the staff is still harassing the company. 

It is respectfully submitted that a 6-month limitation should be specified so 
that investigation orders would automatically terminate at that time, unless for 
"ood cause shown, the matter is called again to the attention of the agency and 
the agency authorizes such continuation. Without such limitation and control 
these matters go on endlessly: the staff members being permitted to harass the 
public without any responsible or authoritative control by the agencies them
selves. 

According to the 26th Annual Report, 1962, submitted by the SEC, the longest 
number of days that registration statement was pending was 109 days, with an 
average of 78 days. In the 29th Annual Report, 1963, of the SEC, the longest 
time that a registration statement was pending was 77 days, with an average of 
52 days. However, the Shasta registrn.tion statement was filed on April 19. 
1961, and would have become effective on November 10, 1961, with the lapse of 
approximately 200 days. However, the San Diego proceedings were commenced 
on November 9, 1962. These proceedings were not argued before the Commis· 
sion until approximately 8 months later on July 31, 1963. The Commission then 
held the matter under advisement until November 24,1964. From the date of fil· 
ing in April 1961 until November 1964, approximately 3 years 7 months elapsed 
and the matter was only settled then as a result of an offer of settlement made 
by the company. This delay by the Commission persisted even though claims of 
unreasonable delays were being asserted by Shasta, both before the U.S. District 
Court for the District of Utah and before the Tenth Circuit Court of Appeals. As 
a result of these claims of unreasonable delays made by the company, the Asso
ciate General Counsel for the Commission on two separate occasions requested 
through the Secretary that a decision be entered since the matter was a source 
of embarrassment to him before the courts. It is obvious from the foregoing 
that some time limitation should be incorporated in the law to prevent such 
abuses. 

SECTION 5 (A) (7) (c) SETTLEMENT 

(P. 24) 

This proposed subdivision contemplates that all parties would be given an op
portunity to submit offers of settlement. It is recommended that the provision 
further provide that the parties be present before the Commission to explain and 
argue why the proposed settlement should be adopted. In some agencies the 
practice has been, and still is, to. only permit staff members to present an offer 
of settlement. 

In the Keystone matter, the SEC would not even bother itself to hear argu
ments by the accused or permit him to present his reasons as to why the hear
ing should be private instead of public. The request to. orally argue the proposed 
settlement, or in the alternative to have the matter heard at a private hearing 
instead of a public hearing, was summarily denied without even permitting coun
sel to appear before the Commission. 

Such conduct on the part of the Commission has been criticized but never
theless persists. 3 Loss 1896 comments upon that criticism as follows: 

"One o.f the few criticisms directed at the SEC by the Hoover Commissio.ns 
Co.mmittee Dn Independent Regulatory Commission was that the staff usually 
presents the problem alone, together with its own views and its version of the 
opposing arguments, before the Commission decides whether it will hear the per
son making the inquiry. The committee recommended that outside counsel be 
permitted to. attend the initial staff presentation and respond to it before the 
Commission mal{es up its mind, although subsequent discussions between the 
Commission and the staff should not be precluded and the Commission sho.uld 
still be free to refuse or hear frivo.lous appeals." 

SECT]:ON 6 (d). INVES'l'IGATIONS 

(P.27) 

The right of every person to. procure a copy of evidence submitted by him 
should be retained as proposed in the Senate bill. At the time that testimony 
was procured from the president of Silver King Mines, Inc., on November 2,1962, 
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the SEC woulcl not agree to provide him with a copy of his testimony, nor would 
they permit him to have present his own co.urt reporter for the purpose o.f 
recording such testimony. The witness thereafter was compelled to proceed 
and give testimo.ny without any assurance that he would be permitted to pro
cure a copy of the same, even though the representatives for the Commission 
had at this time in open court maintained that they ,.,ere hopeful of procuring 
evidence with which they <!ould make a criminal reference to the Department 
o.f 	Justice. 

Conce-rning .such practice, the U.S. district judge fo.r the district o.f Utah, 
stated as follows: 

"Why not? Why in Wo.uld shoUld a party who is called upon to testify before 
an administrative agency in 'this sort of thing be told that he might no.t even be 
able to have a transcript of the statement he makes'! That thing is so revo.lting 
to me as an attorney-judge, I can't even understand it. Oan you think of any 
reason why a party called upon to testiiybefore an administrative agency in an 
official hearing or otherwise shouldn't be forthrightly told, 'Of course you can 
have a copy of what you say here and testify to before us"! 

"A gr!lnd jury might :be a little different thing, because we have the idea of 
secrecy there involving a different principle; but is there some rule that I do.n't 
know anything about that commends the idea that a person can be subpenaed to 
testify, and yet be deprived of a copy of what he says?" 

RES AJUDICATA AND ABATEMENT 

It is suggested that section '5 entitled "Adjudications" should include a section 
which prohibits an agency from harassing an accused with two separate pro
ceedingsat the same time involving the same issues. In the Sha-sta case, after 
the extensive hearing conducted at San Diego, the SIDC still attempted to harass 
the accused by proceeding with what it called a private investrgation based 
upon an order issued the same date as the public hearing and which was to de
termine the same issues as raised in the public hearing. While the matter was 
under advisement for consideration by the Commission, based upon a record of 
approximately 1,600 pages and numerous exhibits, the staff members of the 
Commission were still attempting to carry on a private investigation to attempt 
to determine the same issues then under consideration by the Commission. Such 
repetitious harassing of the persons involved should be prohibited by Congress. 
The companies mentioned above have 'been put to an expense in excess of 
$38,000 in the numerous litigations and investigations commenced by the SEC. 
It should not be required to submit to two proceedings carried on at the same 
time to determine the same issue. For a detailed discussion of the facts and law 
involving this issue 'see the brief marked as "Exhibit" and submitted in this 
hearing entitled "Shasta v. SEG Before the United States Tenth Gi,'CU'it Court 
Of Appeals." 

CONCLUSION 

For a long time the power, authority, and jurisdiction of administrative agen
cies has flourished to such an extent that all citizens in our complex society are 
affected thereby. The agencies themselves have usurped and arrogated author
ity which initially may not have been intended by Congress. The courts have 
likewise contributed to the problem by liberally interpreting agency authority 
and refusing to. interfere until the administrative processes have been completed. 
The extreme to which this course of administrative interpretation, with judicial 
sanction, if not encouragement, can be carried is demonstrated in the cases 
mentioned herein. These cases are not exceptional only that the agency was 
challenged and the matter has now heen called to the attention of Congress. 
The files of the administrative agen<!ies would show multitudinous examples of 
unnoticed, unregarded instances where the authority asserted by the agencies 
is submissively accepted. 'As Congress is now doing, such practices and pro
cedures should ,be carefully scrutinized and restraints should be placed upon 
these agencies, with clear-cut dE!finitions of authority for the courts to require 
compliance with such congressional limitations. 

The problem presented and the role of the courts was aptly stated in United 
States v. Wheeling Downs, 72 F.Supp. 882 wherein the court stated as follows: 

"These proceedings were substantially devoid of an adherence to our fundha
mental principal of government of delegated powers. I fail to find in any o~ t e 
proceedings prior to the filing of the injunction suit that adherence to rIght, 
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jUstice, and, I might say, courtesy, to which a citizen is entitled from repre
sentatives of the Government. We have witnessed the growth of what is called 
lJV some the fourth branch of the Government, the administrative agency group.
If administrative agencies are to seek resort to this court, or to other courts of 
thiS land to enforce their ukase, they shall have to demonstrate that they have 
complied with the law which gave them birth. This court ,yill never be used 
as an upper tribunal of an administrative agency, but will always be mindful 
of the reason for its creation, to 'balance the rights of an individual and his 
Government in accordance with law and justice (77 F. Supp. 882,885). 

As demonstrated by these cases, which are only examples of unnumbered 
instances of similar administrative abuses, where there has ,been no public 
necessity for the instigation of defamatory publicity; where such irresponsible 
conduct has been premeditated and intentional; where such action is without 
express authority and in violation of administrative policies and procedures; 
where such conduct persists in spite of criticisms by the courts, legal commenta
tors and the press; where there is no adequate remedy or redress at law; where 
unreasonable delays deny parties of their rights afforded by law; where rights 
to copies of statements made before a Commission are denied; where ex parte 
presentations of offers of settlement are sanctioned; where multiple harassing 
proceedings are allowed; and where unwarranted, unjusti-fied, reprehensible 
conduct defames and stigmatizes American citizens in violation of fundamental 
rights guaranteed by the Constitution, it is only right and proper that Congress 
redefine the authority delegated to such agencies, to prevent abuses and to assure 
government in accordance with law and justice. 

Respectfully submitted. 
DAN S. BUSHNELL. 

EXHffiIT A 

[For Immediate release Nov. 14, 1961] 

SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 

Securities Act of 1933. 
Release No. 4428. 
Securities Exchange Act of 1934. 
Release No. 6670. 

The Securities and. Exchange Commission has ordered proceedings under the 
Securities Exchange Act of 1934 to determine whether Kay L. Stoker, president 
of Cascade Corp. ("Oascade"), of Salt Lake City, violated the registrat'ion and 
antifraud proviSions of the Federal securities laws in the offer and sale of stock 
of Shasta Minerals & Chemicals Co. ("Shasta") 'and of American Oil & Minerals, 
Inc. ("American Oil"), and, if sO', whether Cascade's broker-dealer registl'ation 
should be revoked. 

The Commission also has ordered "stop order" proceedings under the Securities 
Act of 1933 which challenge the accuracy and adequacy of various informational 
disclosures in a registration statement filed by Shasta 011 April 24, 1961. In this 
statement, Shasta proposed the public offering of 500,000 common shares at $2.50 
per share through Keystone Securities Co. According to the prospectus, Shasta 
(aLso of Salt Lake City) is engaged in the acquisition, exploration, and (if war
ranted) development of properties in the West Shasta copper-zinc mining dis
trict, Shasta County, Calif., including the production of sulfuric acid. The com
pany has outstanding 1,392,242 common shares. Stoker also is listed as Shasta's 
president. 

According to the CQmmission's order, its staff charges that information 
developed in its investigation tends to show that Stoker, in the sale of un
registered stock of American Oil since January 1959 and of Shasta since August 
1965, "engaged in acts, practices, and a course of business which would 'and did 
operate as a fraud and deceit" upon the purchases of such stock, in that he made 
false and misleading statements: (a) With respect to American Oil (said to have 
outstanding about 2,750,000 shares of assessable stock), concerning the listing 
of its stock on the New York Stoclr Exchange, the safety of an investment in 
American Oil, the assessability of and prior record of assessments Qn American 
on stock, American Oil's financial conditio'll, and the use of proceeds of the sale 
of American Oil stock; and (b) with respect to Shasta, conceming the amount 
of ore blocked out and ready to be mined by Shasta the grade and value of its 
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hlocked-out ore, a smel,ter which had been or was to be built on or near the 
mining properties, nse of the proceeds of the sale of Shasta stock, the financial 
condition of and the safety of an investment in Shasta, the listing of Shasta 
stock on the New York Stock Exchange, the ability of Shasta shareholders to 
get their money back, and the availability of a rescission offer to all Shasta share
holders and the reason for making such offer. 

The staff further charges that the reported information, if true, tends to show 
that Stoker violated the registration and antifraud pro'l,;-isions of the Federal 
.%c1wities laws. The Commisl:lion'sorder schedules a hearing for November 2... 
1961, in San Diego, Calif. (room 332, U.S. Courthou.se, 325 West F Street) t~ 
take evidence on the foregoing- for the purpose of determining whether Stoker 
did viol-ate the said provisions 'of the laws and, if so. whether the broker_ 
dealer registration of Cascade should be revoked. 

With respect to Shasta's registration statement, the Commission asserts that 
it has reasonable cau,se to believe that the statement and accompanying pr08pectus 
are false and misleading in re8pect of various information disclosures, including 
the reported information with respect to (1) the rel:ationships among Shasta 
and its predecessor (Shasta Copper & Uranium Co., Inc.), Stoker, Woodville S. 
Walker, Walker Engineering Co., Keystone Securities, Russ Ballard, American 
Oil, and Cascade; (2) past sales of securities of Shasta and its predecessor and 
of American Oil by Shasta, its promoters, management officials and contrOlling 
persons. in violation of the Securities Act registration and antifraud provisionH 
and the extent of contingent 1iabilities which may have arisen by reas:an of such 
sales; (3) the reasons for which Phelps-Dodge Corp. withdrew from and termi
nated a joint venture agreement with Shasta for the exploration and develop
ment of properties owned by Shasta; (4) the personnel and experience of the 
underwriter (Keystone Securities) ; and (5) Shasta's financial statements. 

The stop order proceedings with respect to Shasta's registration statement 
have been consolidated with those involving Cascade, and the consolidated hear
ing will commence November 24 in San Diego. as indicated above. [Italic 
added.] 

~ 

EXRIBrr B 

[From the Evening Tribune, San DiegD, Calif., Nov. 151 

SHASTA STOCK CASE HEARING To BE HERE 

(Tribune Washington Bureau, Copley News Service) 

W ASHINGTON;'-The Securities and Exchange CommissiOn last night chose 
San Diego for a hearing on charges of maZpractice in the BaZe of mining stock. 

TWO COMPANIES CITED 

The hearing will be consolidated to cover Government charges against two 
companies, Shasta Minerals & Chemical Co. and American Oil Minerals, Inc., 
Kay L. Stoker, of Salt Lake City, is listed as the president of both firms. A 
commission spokesman said San Diego was selected for the hearing because 
numerous San Diegans have purchased stock in the two companies. 

"Fll.AUD .AND DECEIT" 

He said "a dozen or so" San Diego investors may be called to testifY. The 
spokesman said Commission rules prevented him from identifying any stock
holders before the hearing. 

Among the Commi8sion charge8 again8t Stoker is that he "engaged in acta, 
practices, and a cour8e of bU8iness which would and did operate as a fraud ana 
a deceit" upon 8tock purchasers. The Commission already has challenged the 
accuracy of portions of a registration statement filed with Commission last 
April 24 by Shasta. 

1,392,242 SHARES 

In the statement, the company proposed to sell 560,000 common shares of 
stock at $2.50 a share. According to the Commission, the company has a total 
of 1,392,242 shares outstanding. [Italic added.] 
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EXHIBIT C 

[For release July 24, 1962] 

VIOLATIONS CHARGED TO KEYSTONE SECURITIES 

The SEC has ordered proceedings under the Securities Exchange Act of 1934 
to determine whether Keystone Securities Corp., of 826 South Main Street, Salt 
Lake City, violated prohibitions of that act and the Securities Act of 1933 
against manipulation and fraud and, if so, whether its broker-dealer registration 
should be revoked. 

Keystone has been registered with the Commission as a broker-dealer since 
July 12, 1961, and M. R. (Russell) Ballard, Jr., is its president. In its order, 
the Commission recites charge8 of its 8taff that information developed in an 
investigation tends to show that certain activities of Keystone and Ballard 
with respect to Shasta Minerals & Chemical Co. violated the said provisions of 
the Federal securities laws. Shasta filed a registration sta.tement with the 
Commission in April 1961 proposing the public offering of 500,000 shares of 
Shasta common at $2.50 per share. That statement, as amended, names Keystone 
as underwriter. The 8taff charge8 that the Shasta registration statement 
(against which "stop order" proceedings are pending under the Securities Act) 
contains fal8e and mi8leading information and omits material facts with respect 
to the following, and that Keystone and Ballard aided and abetted Shasta in 
its filing: (a) prior sales of Shasta stock in violation of section 17 of the 
Securities Act and the true facts surrounding a January and February 1961 
rescission offer by Shasta.; (b) financial statements and the financial condition 
of ShaSta; (c) the relationship of Shasta., its promoters and management offi
cials, with Keystone and Ballard; (d) the activities of Shasta, Kay L. Stoker and 
others in the offer and sale of Shasta stock in violation of sections 5 and 17 (a) 
of the Securities Act; and (e) the fact that Phelps-Dodge Corp. withdrew from 
its joint venture with Shasta because the results were unfavorable from the 
standpoint of Phelps-Dodge. 

The staff further charges that, in the offer and sale o,f Shasta common during 
the period January to November 1961, Keystone and Ballard engaged in activ
ities which operated as a "fraud and deceit" upon certalin persons in that (1) 
in addition to the foregoing, and for the purpose of conditioning and inducing 
investors to purchase Shasta stock to be offered under the said registration state
ment, they offered and sold Shasta shares at priCes ranging from $1.50 to $1.60 
per share to certain members of the Shasta-Stoker group, which prices were in 
excess of those previously charged public investors; and (2) distributed a letter 
to Shasta shareholders for the purpose of inducing their purchase of Shasta 
shares to be offered under the registration statement, and included therein cer
tain false and mislead;ing information, including that ",'1th respect to the stage 
of development, nature of, and potential value of Shasta's mining properties. 
The fiUng oj a false financial statement by Keystone and its violation of the 
Commisison's recordkeeping requirements also are charged by the staff. 

A hearing will be held, at a time and place to be announced, for th epurpose 
of taking evidence to determine whether the Staff charges are true, and, if so, 
whether Keystone's broker-dealer registration should be revoked. [Italic added.] 

EXHIBIT D-l 

[From the Wall Street Journal, July 25, 1962] 

SEC ORDERS HEARINGS ON ALLEGED VIOLATIONS BY KEYSTONE SECURITIES 

AGENCY SAYS STUDY TENDS TO SHOW FIRM ADDED SHASTA MINERALS IN FILING FALSE 
REGISTRATION 

(By a Wall Street Journal staff reporter) 

W ASHINGTON.-The Securities and Exchange Commission ordered proceedings 
to determine whether Keystone Securities Corp., Salt Lake City, violated the 
.~ecurities latos in connection with an offering of Shasta Miner'als c:{; Ohemica,l 00. 

The SEC said it will schedule a hearing to determine whether Keystone vio-
~ated the "prohfbUion,'? * * * against man'ip'Ulation and fraud" and, if 80, whether 
~tiJ brOker-dealer 1-egi8t'ration 8hould be revoked. 

Loss of its registration me'ans a broker-dealer can no longer engage in an in
terstate securities 'business. 
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In Salt Lake City officials of Keystone couldn't be reached immediately for 
comment. 

The t5EC said Shasta lYlinerals & Chemical filed a registration statement with 
the Commission in April 1961 proposing a public offering of 500,000 common shares 
at $2.50 a share. Keystone was named the underwriter of the planned offerin~ 
the agency said. "', 

The Commission said an investigation by itself "tends to show" that the 
Shasta, registration statement "contains false and misleading 'information" 
and that Keyston,e and its pre8ident, M. R. Ballard, Jr., "aided and abetted 
Shasta in its fil'ing." The allegedly false information and the ommi8sion of "mette. 
rial facts," according to the SEC, related to Sha:sta's financial coruUNon' it" 
relationship with Keystone and lVIr. Ballard; the aotivities of Shasta and ~thf'~ 
in the offer of Shasta stock in violation of the Securities Act; and "the fact that 
Pherlys·Dodge Corp. withdrew from its joint venture with Shasta because the 
results were unfavoraible from the standpoint of Phelps·Dodge." 

The SEC staff further charged that between January and November last year 
Keyston and Mr. Ballard "engaged in activities which operated as a fraUd an(t 
deceit 1tpon certain persons." The charge was that they offered and sold ,ShU&ta 
shares to certain individuals "for the purpose of conditioning inve8tOtrs" to buy 
the stock that was to be offered under the registration statement. Moreover the 
staff alleged, they distributed to Shasta shareholders a letter intended to indUce 
further purchases of Shasta shares. The letter, the staff charged, contained 
"certain false and misleading infOtrmaticm" concerning the development and poten. 
tial value of Shasta's mining properties. [Italic added.] 

EXHIBIT D-2 

SECURITIES FntM FACING SEC HEAIUNG 

Keystone Securities Corp. and its president have been charged by the Securi
ties and Exchange Commission with engaging in practices which violate Federal 
law. 

In an order from the Denver regional office. the SEC ordered a hearing to 
determine whether the Salt Lake firm, headed by President M. R. Ballard, Jr., 
should lose its brokerage registration. 

The charges involve sale of 'Shasta Minerals & Chffillical 00. stocks, in which 
Keystone was an underwri:ter. The SEC claims the registration statement pro
posing a PUiblic offering of 500,000 shares ccmtained fa:lse and misleadmg infc;rma
tion and ornits material , facts.

CHARGES FACE S. L. CONCERN 

The Securities and Exchange Commission has oI'dered proceedings to deter· 
mine whether Keystone Securities Corp., 826 S. Main, has violated prohibitions 
of the Securities Exchange Act of 1934 and the Securities Act of 1933. 

The Denver regional office announced its action Wednesday to determine 
whether Keystone's, broker-dealer registration 8hcmZd be revoked. 

It noted that Keystone has been registered with the Commission as a broker· 
dealer since July 12,1961, and that M. R. (Russell) Ballard, Jr., is its president. 

In its order, the Commission charges that certain activities of Keystone and 
Mr. Ballard with respect to Shasta Minerals & Chemical Co. are in violaUon of 
provisions of the Federal securities laws. 
I The charges allege that a Shasta registration statement proposing pll'blic 
offering of 500,000 shares of Shasta common with Keystone 'as wnderwriter, co'/!
tains false and misleading informaticm and omits material facts. [Italic added.] 

EXHIBIT E 

[From Honolulu Advertiser, Wednesday, Feb. 3, 1965] 

SEC PROBES MINE STOCK SALES HERE 

The Securities and Exchange Commission is conducting an investigaJtion b?fe e ill'to sales of ,a Nevada milling company's stock to Hawaii investors to determiIl
whether such sales violated Federal laws. 

The company involved is the Silver King Mine, Inc., of Ely, Nev. An unknown 
amount·of the stock Was sold here last year. 
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'l'he SEC probe was disclosed in a petition filed by the SEC in Federal court 
here. The petitiQnrequests the court to ,order a HonQlulu stockholder of the 
Nevada firm to testify before SEC investigators here. 

The HonoluIan, Charles Y. Higashi, of 2918 Manoa Road, identified as both a 
director and stockholder of Silver King MIne, has been ordered by Federal Judge 
Martin Pen:ceto appear 'at 10 a.m. Monday to s'hQW cause why Higashi should 
not be ordered to testify and produce 'certain dlOcumen<ts as requested by an SEC 
subpena. 

The petition notes that Higashi failed to appear as requested ,in the SEC sub
pena on January 27 before Arthur E. Pennekamp, SEC regional administrator 
from San FranciSCO, woo is heading ,the SEC probe 'here. 

The pemtion says that the SEC investiga"tion, which began in late 1962 on the 
mainland, is being conducted "to determine, among other things, whether in the 
offer and sale of shares Of Silver King Mine, Inc., certa1n. persooo, including Kay 
L. Stoker, have violated or are about to violate the registration provi..~ion8 '* '* '* 
of the Securities Act of 1933 * '* '* and the antifraud provision8 of the Securities 
Exchange Aot Of 1934." 

Stoker is 1dentified as ,a director, principal promoter, one of the incorporators, 
and ,a SllSbtantiial stockholder 'of Silver King Mine. 

The petition states that DIO registratilOn statement has ever been filed with the 
SEC on any soouTities of Silver King Mine, yet Stoker and others have been offer
ing and selling the stock ,through interstate commerce. Such saZes 'Would be 
illegal, the petition aiMed, "unless efCemptiOM provided in the act (Securities 
Act of 1933) are a'Vailable." 

Tbe petiltion also says ,that the SEC probe thus farin,dimtes tbJat Stoker and 
others have made statements to purchasers and prospective purchasers of Silver 
King Mille stock that were untrue and misleading "conc€l7"Mng, among other 
things, the value of the assets of Silver KVng Mines." 

The petition adds that "many of the aforementioned offers and sales of 
securities of Silver King Mine were made in Hawaii. Among the persons 
through whom such offers and sales in Hawaii were effected was Charles Y. 
Higashi '* '* *." 
It also listed a Don Jenks and John H. Peterson as also being involved in sales 

of the srock here. (Jenks is a mainland resident; Peterson resides on Windward 
Oabu.) 

NeLtber Peterson nor Higashi was 'available for comment last ni~bt. 
Tbe petition made no mentron of bow mucb Silver King Mine stock was sold 

here. The offering and sales of the stook took place here last year before being 
halted by the State department of regulatory agenoies. The department forced 
the cancellation of some of the sales,. but an unknown amount is belie'Ved to have 
been completed. 

[From Honolulu Star-Bulletin, Feb. 3, 1965] 

MAN SUBPENAED AGAIN IN CASE OF SECURITIES SALES 

Federal District Court Judge MaI'tin Pence has signed an order reqUlrlllg 
Oharles Y. Higashi, 2918 Manoa Road, to appear before him at 10 a.m. Mon~y. 

The order was signed Monday afiter an application by Arthur E. Pennekamp, 
an Officer of the Securities and Exchange Commis8ion, concerning an investj2:a
tion of the sale Qf securities 'of Silver King Mines, Inc., of Ely, Nev. 

The application alleges that Higashi failed 00 appear in distriet court .Tanl1lll'v 
27 after 'being subpenaed ,to testify in 'the investigrution. 

Accora.ing to information filed with the court, Silver King Mine securities and 
stock have been sold in violation of the 1933 Federal Securities Act. 

The Silver King stock i'8 believed to be worth $1,250,000. [IVaUc added.] 

EXHIBIT F 

[For immediate release Feb. 1, 19~5] 

SECURITIES AND ExCHANGE CoMMISSION, SAN FRANCISCO REGIONAL OFFICE, 
SAN FRANCISCO, CALIF. 

(Litigation Release No. 3147) 

The Securities and EfCchange Commission today announced that it bas filed 
an application in the U.S. district court in Honolulu for an order requiring 
Charles Y. Higashi, of Honolulu, to obey a subpena previously served on him 
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by the Commission. The subpena required him to appear and testify on January 
27,1965, before AIWur E. Pennekamp, an officer of the Commission, in connection 
with its investigation of the sale 'of securities of Silver King Mines, Inc., of 
Ely, Nev. 

The application alleges that Mr. Higashi failed to appear on the date designated. 
The Honorable Martin Pence, judge of the U.S. district court, signed an order 

requiring Mr. Higashi to appear before him on February 8, 1965, at 10 a.m. and 
show cause why an order of the court should not be issued requiring him to 
testify and produce certain documents as required by the original subpena. 
[Italic added.] 

ExHIBIT G 

[From the Wall Street Journal, July 19, 1963] 

REVIEW AND OUTLOOK 

A QUESTION OF IRRESPONSIBILITY 

One newspaper referred to it as a "scathing" indictment of the New York 
Stock Exchange. Another reported how the exchange's "abuses" had been 
assailed. A boldface headline said the exchange had been found "remiss." The 
radio breathlessly told breakfast listeners about the "serious inadequacies" 
found in the Nation's securities markets. 

The source of all these damning phrases, accurately enough reported, was 
a 2,lOO-page document which Mr. William L. Cary, the Chairman of the Se
curities and Exchange Commission officially sent to Congress. And thus millions 
of people, casually scanning the headlines or hearing the drone of radio bulletins, 
were yesterday left with the impression that some responsible Government body 
had found all manner of evils in the wicked world of Wall Street. 

But who wrote this document, Mr. Cary did not say. Whether he or any 
other of the Commissioners agreed with the document, Mr. Cary did not say. 
Just why he was sending it to Congress, since it contained no SEC findings 
or recommendations, Mr. Cary did not say. 

In fact, Mr. Cary specifically said that the judgments, analyses, and recom
mendations are not those of the Commission. The document purports to be 
nothing more than a memorandum from the staff to the Commission. Tomorrow, 
or next day, the Commissioners may disclaim all responsibility for any par
ticular idea or language--after, of course, all those snarl words have been 

. emblazoned in headlines and shouted over the airwaves. 
This is not the only curious thing about this anonymous document. The bill 

of indictment is indeed replete with those headline-catching phrases like "abuses" 
and "serious weaknesses." The actual bill of particulars is something else again. 

We have not yet found in the document specifiC examples of corrupt practices 
by the exchange, which is certainly the meaning carried to most people by the 
word "abuse." It is hard to identify the allegedly serious weaknesses, unless 
you can equate that phrase with the possibility of improvement which always 
exists in any system. 

Many of the document's recommendations, while debatable, are reasonable 
departures for discussion. Perhaps new electronic devices have made obsolete 
the present method of handling odd-lot transactions; there may be better ways 
today of ordering the role of the specialist in matching up orders and maintain
ing orderly trading. Perhaps the New York Stock Exchange has outgrown the 
"floor trader" who simply trades for his own account. 

But it is something else to imply, by innuendo or otherwise, that these estab
lished methods, however open to improvement, somehow constitute serious 
weaknesses or abuses of investor's confidence. 

For they are methods that were developed painstakingly over many years to 
meet the needs of security investors, and over those many years they have 
worked well. In the New York Stock Exchange today, whatever its defects, 
investors have the most efficient securities market that exists anywhere in the 
world. 

Actually, this anonymous doc.ument concedes as much. For example. after 
gOing round and round on the controversial subject of the specialist's role, the 
staff study concludes that there is nothing better available to perform this 
f mction, and it r.grees th( syste::: has work~d welL 
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Unfortunately, the impression left on the casual reading public may be some
thing else. For when someone says there have been no "widespread" abuses, or 
remarks that there should be policies to prevent specialists from dealing with 
customers at "unfair prices," the inevitable innuendo is of present abuses and 
unfairness. 

Whether this is done by carelessness or design is immaterial. A serious study 
of the ~ation's securities markets is no place to toss around loaded language. 

It's~no place either for a responsible Government body to fire off with much 
fanfare a report which has the coloration of being official but which is actually 
by underlings responsible for nothing. If there be injury, it will hardly be 
repaired if Mr. Carey and his fellow Commissioners tomorrow tell us they wash 
their hands of it. 

Mr. BUSHNELL. I would like to offer in the record a copy of the cases 
I have referred to which are on appeal. 

Senator LONG. I do not know as we'll enter them in the record, but 
we will accept them for committee use, and if they are necessary for 
the record, we shall put them in the r;,ecord. 

We are concerned with the charges you have made here. One of the 
duties of this committee, which we take seriously, is to look into the 
type ~f a~ministrt;ttive practice a~d p,rocedure that the administrative 
agenCIes mdulge m. As I have mdicated, a moment ago, there are 
quite a number of other Senators who are not on this committee who 
have indicated their particular interest in this matter and this type of. 
procedure and operation by an agency. You may feel sure thIS will 
have some very careful attention. 

We have invited the FCC here today to hear your statement. If 
they care to make any comment at this time, the committee will be glad 
to hear them. 

You were finished ~ 
Mr. BUSHNELL. Yes. I would like to make this request: If they do 

not make a comment today while I am here, would it be possible that 
I receive a copy of any further testimony they give in this matted 

Senator LONG. Yes; we shall see that that is done. 
I want to say to the SEC men who are here to make their statements, 

there is a possibility that your Commission will be set down, that we 
shall ask you to appear for maybe a day's hearing at some future time. 

Mr. Loomis, will you come forward, please ~ 

STATEMENT OF PHILIP A. LOOMIS, JR., GENERAL COUNSEL; ACCOM· 
PANIED BY DAVID FERBER, SOLICITOR; AND WALTER P. NORTH, 
ASSOCIATE GENERAL OOUNSEL, SECURITIES AND EXCHANGE 
COMMISSION 

Mr. LOOMIS. Thank you, Mr. Chairman. 
Senator LONG. Would you introduce the men with you, please ~ 
Mr. LoOMIS. Yes, Mr. Chairman. 
On my far right is Mr. David Ferber, Solicitor of the Commission, 

and right next to me is Mr. Walter North, Associate General Counsel 
of the Commission. 

Senator LoNG. We would like the record to show that when we saw 
the statement of Mr. Bushnell, who just testified, and the nature of it, 
we notified your office and sent you a copy of it so that you would have 
an opportunity to be here this morning to clear up any points you 
might want to make. We want to give the SEC the opportunity to be 
heard at this time. 
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Mr. LoOMIS. The record should show that we are very grateful for 
the committee's courtesy and consideration in this regard. I know 
that your t.ime schedule is a tight one and I do not intend to take up 
your time with any extensi ve testimony at this time. 

I would first like to tender for the record the Commission's official 
comments on the legislation that you have before you. 

Senator LONG. Is that available for the record ~ 
Mr. LOOMIS. Yes; we wish to tender that for the record, if we may. 
Senator LONG. Without objection, it will be printed in the record at 

this point. 
Let me withdraw that ruling. Counsel just suggested that perhaps 

we should see that and look at it and determine later whether I want 
it to go in the record at this point. I believe that would 100 more 
correct. 

Mr. LoOlfIS. As to Mr. Bushnell's statement, we learned only yester
day evening that he was going to be a witness, 'and we received a copy 
of his statement through the courtesy of the committee a couple of 
hours ago. We, accordmgly, have not had 'an opportunity to prepare 
any replies in any detail to his charges. 'Ve would like to ask leave 
of the cOommittee to prepare a thought-out, prOoperly designed reply to 
Mr. Bushnell's statement and we will, of course, provide him with a 
copy. 

Senator LONG. That will certainly be agreeable, and we shall look 
forward to receiving it. 

Mr. LooMIS. I shall only say one thing about this matter Oof pub
licity. All that the Commission did in thIS matter was, when a public 
proceeding, either in court or brought before the COommission, was 
commenced after the end of an investigation, the Commission issued 
a release which did no more than summarize the copies of the public 
documents which had been filed in court or before the CommIssion, 
identifying the fact that these were merely charges and that the court 
or Commission would in due course decide them. We felt that the 
public has the right to know when a public proceeding commenced. 

Senator LONG. Let me ask you a little more about that in detail. Is 
it the view of your Commission or is it your view that when you make 
a charge that. a company is engaged in 'acts 001' practices which may 
operate in fraud or deceit, false and misleading statements-just to say 
a few of those words there, and that is the charge you make-do you 
have the feeling that that is prOoper, to release that until you have had 
some type of vertification of it in court 001' otherwise ~ 

In thIS particular case, I recall you withdrew it later on and the man 
was cleared of those charges. 

Mr. LooMIS. Well, we shall go into that question in our statement. 
But we do feel that-

Senator LONG. 'Vhat would be the general purpose to be served for 
the general public interest by the releasing of that statement with that 
type of charge in it. 

~fr. LOOMIS. 'Vhen there is a public proceeding and the documents 
are a matter of public record and anybody can look at them-

Senator LONG. Why would you not let them look at them instead 
of you releasing them andcalIing those particular charges to their 
attention ~ What I am getting at, the newspapermen or newspaper 
media, or news media handle what is given to them. It is not a ques
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tion of suppressing news, and I am certain that any responsible news
man sees it. 

But the thing I am concerned about, or that this committee is con
(.erned about, is the practice of your agency and certain other agencies 
~f making those statements, driving this wedge against the defendant 
or the man that you have called before you, and then apparently, as 
has happened in this case and many other cases which have been called 
to the attention of this committee, they do not amount to anything, 
they are discharged or they are turned loose afterward. What has the 
public gained by that type of charge, or what has your agency gained 
by it ~ 

Mr. LOOMIS. As I say, I do not want to get into the merits of this 
particular case or how the charges were disposed of. 

Senator LoNG. I am not gettmg, I am not interested in the merits of 
it. I am just speaking generally. 

Mr. LOOMIS. Stpeakmg generally, it has been our view that the public 
has a right to know of the commencement of a proceeding. 

Senator LONG. But you are not charged by statutes anywhere to 
help them though. If the reporter wants that information, he can 
come and get it. The point I am talking about is the active interest of 
an agency such as yours in trial by press by releasing that information, 
and then, in this particular type of case-I shall not say this one case, 
but in other cases, when you are not successful in it, you have done 
the man an irreparable injury. 

Mr. Loo~Hs. Of course, we are very careful to try not to commence 
a court or other proceeding unless we can go through with it. 

Senator LONG. But you do not win all your cases, do you? 
Mr.Loo~IIs. No; we do not. Noone does. 
Incidentally, I might mention that the Department of Justice also 

has a policy of releasing indictments when they are made, and we con
form to the policy which the Department has. 

Senator LONG. Have there not been some changes in the Justice De
partment's view about this type of release recently ~ 

Mr. LOOMIS. Yes, the Attorney General issued a policy directive to 
his'staff on April 26 of this year, and I followed It up by issuing a 
policy directive to our staff that we should proceed in precisely the 
way the Justice Department proceeds. 

Senator LONG. Could we have a copy of what your agency has done ~ 
Mr. LOOMIS. That is right; I will make it a vaila:ble. 
Senator LoNG. I realize, of course, Mr. Loomis, that you are at a 

disadvantage due to the short notice. 
Mr. LoOMIS. I realize that. 
Senator LONG. I would like to ask you one more question which you 

may be able to answer now, and if not, you may answer it at some 
other time. 

The fact that this man was denied the right to come before your 
representatives or your Commission with his attorney-it seems to me 
that the present law says that every party shall be accorded the right 
to appear in person, or accompanied by or with counselor duly quali
fied representatives in any agency proceeding. 

Mr. LOOMIS. That is correct. 
Senator LONG. I cannot see any justification for your Commission 

denying the right of counsel to this man. 
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Mr. Loo:nns. 'Ve accord to all witnesses, whether they are subpenaed
\vhet.her they are required to appeal or not, the right to have counsel'
to be accompanied or represented by counsel. In 99 percent of th~
cases, they can choose nny counsel they plense. However, in some situ
ations in a privtae investigation, we feel that to have counsel for the
person being investigated also represent the ·witness from whom We

are attempting to obtain information may impair our ability to con.
duct the investigation, because the counsel will thereby know every
thing that we learn and will be able to go back and report it to his real 
and principal client, the person who is under investigation. That may 
mean that our investigation will be frustrated. We exercise tluit 
power very carefully, and it is rare that we do exercise it. 

But we did in this particular case, and the question is now before the 
ninth circuit, which will determine whether or not we are right. 

Senator LONG. Is that statute, or is that your rule ~ 
Mr. Loo~ns. That is our rule. 
Senator LONG. Does that not fly very definitely in the face of the law 

that says every party shall be accorded "the right to appear in person 
or by or with counselor other duly qualified representative in any 
agency proceeding or investigation"~ Is that not an agency pro
ceeding? 

Mr. LoOMIS. I do not know whether an investigation of this type is 
an agency proceeding or not. I doubt it. In any event, the witness is 
not a party to any proceeding. 

Senator LoNG. But the man is there. He is being interrogate4 by 
a Government agency. He does not know at that tIme whether It is 
criminal or civil, and he is denied by your agency the right to appear 
with counsel at that time? 

Mr. LOOMIS. No, he has a right to have counsel. 
Senator LONG. You say he does in 99 percent of the cases, and the 

other 1 percent, he does not. 
Mr. LOOMIS.' No, you did not understand me. He is entitled to have 

counsel. We just say in this 1 percent type of case, he' cannot have the 
same counsel as the person who is being investigated. He hns to get 
other counsel. 

Senator LONG. In other words, you are determining who he cannot 
have. You are not determining who he can have, but rather who he 
cannot have, 

Mr. LOOMIS. We are not staying who he can have. He has the 
choice of the entire bar except for one man. 

Senator LoNG, But that man happened to be his lawyer, his at
torney. 

Mr. LOO~IIS. No, actually-I do not want to debate the merits of 
t.his particular case-it was not really his lawyer. Mr. Bushnell was 
representing the persons we were investigating and we thought that 
th~y were hIS real clients rather than this witness. 

Senator LONG. But he did make a request for this attorney and 
you refused that request? 

Mr. LoOMIS. Yes, that is right. 
We have, for example-it wns not present in this particular situa

tion, but it was pretty close to it-a situation where we are investigat
ing an employee, and his employees volunteer to give us informatIOn 
and we take It privately. Now, if the employer's counsel come in to 
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represent the employee and report to the employer everything the em
ployee says, you can be quite sure that the employee is not going to 
be very frank with us. That is one of the problems, and we had a 
similar problem in this case, because lVir. Bushnell, as his statement 
will indicate, disapproved of our investigation and he has advised 
people not to cooperate with us. 

Senator LONG. 'Vas lVIr. Bushnell under investigation or charged by 
you? 

lVir. LOO:\IIS. No; his client was. 
Senator LONG. I still do not quite understand. Mr. Bushnell was 

under no charge by your agency? 
Mr. LOOMIS. No, no. 
Senator LoNG. And you would not permit this man who was under 

investiO'ation to have Mr. Bushnell as his attorney? 
Mr. EOOl\IIS. No; the man who is under investigation has been con

sistently represented by Mr. Bushnell. The man who we said he could 
not represent was not a subject of investigation; he was a witness who 
we thought had information which we needed. 

Senator LONG. Did lVIr. Bushnell represent .that man? 
Mr. LOO]\IIS. He attempted to. 
Senator LoNG. That is not for you to determine. Is that not for the 

man himself to say, "Mr. Bushnell represents me"? Did he say that 
to you, or do you know? 

lVIr. Lool\us. I believe he probably did. 
Senator LoNG. How else can a man select his attorney? That is the 

man you had before you, yourself ? 
Mr. Loo:\us. Yes; normally, as I say, almost every time we respect 

that decision. But in some instances, we feel we have to say to a 
witness, "No, you have to get some other member of the bar." 

Senator LONG. I never saw or heard of lVIr. Bushnell until this morn
ing. He is a member of the bar of the State of Utah, is he not? 

l\fr. LoOMIS. Yes., 
Senator LONG. He is a reputable lawyer, is he not ~ 
Mr. LoOMIS. As far as I know, yes. 
Mr. FENSTERvVALD. Are you gentlemen familiar with section 3 of the 

Administrative Procedure Act, the proposal for the change which we 
ha ve before us today? 

lVIr. LOOMIS. I am not sure. I do not know whether I can identify 
it by section. 

Mr. FENS'l'ERWALD. It is the so-called freedom of information section, 
public information section. 

J\fr. LoOMIS. In general, I am familiar with it. 
Mr. FENSTERWALD. Section 3 (e) has exceptions for information 

which has to be published. 
Mr. LOO:\IIS. Yes. 
Mr. FENSTERWALD. Under that, you will find a· subsection, (e), which 

provides for a matter which has been specifically exempted from dis
closure by statute. Do you see that? 

Mr. LOOMIS. Yes. . 
Mr. FENSTERWALD. I wonder if you will comment for me on this 

statement: 
The argument will probably also be made that the exceptionin section 7(e) (3) 

for materials specifically exemptecl. from disclosure by statute would not permit 
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us to (disclose this information on the basis that it) would unfairly injure 
members of the public. 

Does that sound familiar to you ~ 
Mr. LOOMIs. Surely. 
l\:Ir. FENSTERWALD. Further, it says: 
Thus, it might be urged that certain proceedings to determine whether to 

revoke the registrations of brokers or dealers must be public even though the 
Commission deemed it consistent with the public interest to protect the persons 
involved from the possibility of adverse publicity if it should ultimately be deter
mined that the charges against them have not been substantiated. 

Mr. LOOMIS. Some broker-dealer proceedings we presently conduct 
privately, for the reasons which you have stated. However, there if.; 
no statutory provision that says that broker-dealer proceedings must 
be private, Therefore, we thought that we could not contend that 
these proceedings were specifically exempted by statute from disclo
sure, because no statute does so specifically exempt them, with the 
result that there would be a possibility that they would have to be 
public. 

Mr. FENSTERWALD, You do recognize this quote as coming from the 
SEC's own comments on this ~ 

l\:Ir. LOOMIS, Oh, yes. 
Mr. FENSTERWALD. And you do not find anything inconsistent about 

that and cranking out the "publicity of Mr. Bushnell's case, where there 
is irreparable damage to hIS client ~ 

Mr. LOOMIS. In some instances, we conduct broker-dealer proceed
ings privately; in other instances, we conduct them publicly. The 
statute says in effect that the Commission has discretion in this regard. 
The lines of demarcation are generally, we conduct them privately in 
order ~o protect the ~putation.o~ the bro~er-dealer unless we fool t~at 
there IS a countervaIlmg publIc Interest m the nature of the publIc's 
right to know with respect to the existence of this proceeding. 

Sometimes we think, for example, that the cus,tomers of a broker
dealer are entitled to know that the Commission staff has found some
thing which it thinks is seriously wrong with the firm, They would 
have a grievance against us if they learned about a year later that, say, 
we found the firm had serious financial problems or engaged in frauds 
on its customers. They would say, "You should have told us that be· 
fore we lost our money." 

There are, however, other types of broker-dealer proceedings of a 
more technical nature, or where we are trying to work out a problem 
of law or fact where there is no public interest that calls for making 
the proceedings public. 

Mr. FENSTERWALD. I still do not understand what your practice of 
cranking out these press releases is, how you can make the statement 
in your comments that you are concerned with adverse publicity at 
whIch it will ultimately be determined that the charges against them 
will not be substantiated. 

There is one thing in trying a man publicly, and it is another thing 
to crank out press releases. 

Mr. LoOMIS. We have to balance the interests of the respondent 
in privacy with the interest of the public in having knowledge where 
there is a public interest, and the Commission does that on a case-by
case basis. 
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Senator LONG. 1\fr. Witness, how would the public be served by 
cranking out that kind of a statement about the man in a case and 
then delaying your decision about it for a year or more ~ I do not 
see how this would take care of the public interest. 

Mr. LoOMIS. There were numerous delaying factors in this par
ticular situation. I believe I would like to reserve the explanation of 
why it took so 10nO" for our comments. 

Senator LONG. We shall look forward to receiving a more detailed 
answer from the Commission in re~ard to the charges made by 1\fr. 
Bushnell before we can make a decisIOn about further hearings on this 
particular matter; we shall read your statement. Although I say to 
you frankly, I am ~ure the committee is v~ry much concerned about 
it. I have the feelmg that perhaps we wIll want to have some ex
tended hearings, perhaps, on some of the practices of your particular 
agency. Of course, that may depend on the information we have from 
your agency. We want to reserve a decision of that kind. 

Mr. LOOMIS. I can understand why Mr. Bushnell's statements would 
disturb you, and we shall endeavor to furnish you further material 
on it. 

Senator LONG. Before we make any decision, we want to receive your 
statements on it, surely. 

Mr. Loo]\<fIs. If your committee has the time to make an individual 
inquiry with respect to our procedures, we shall welcome it, because 
we feel this is the way to improve the procedures of an agency, to look 
into them and give us the benefit of your thinking. 

Senator LoNG. Thank you very much. We appreciate your co
operation. 

Thank you gentlemen, for being here this morning. 
(The following material was received for the record:) 

MEMORANDUM OF THE SECURITIES AND EXCHANGE 'COMMISSION TO THE COM
MITTEE ON THE JUDICIARY, U.S. SENATE, 'ON S. 1336, 89TH CONGRESS 1 

Our study of S. 1336 has 00nV'inced us that this 'bill would seriously interfere 
with our administration of the Federal securities laws, resulting in less protec
tion for the inV'esting public and less assistance to persons in the regulated 
industry seeking to comply with these laws. Our administratiV'e proceedings 
would be prolonged and snarled in redtape and our staff would be greatly ham
pered in its inV'estigation of securities fr!luds and other V'iolatioll:s of law. 
These undesirable results are not compelled by considerations of !fairness. OV'er 
the years we have continually attempted to develop fair and efficient adminis
trative procedures and we have received favorwble comment upon our procedures 
by independent investigating bodies.2 In 1960,after a study of more than a 
year by our staff and independent experts on administrative law, we revised 
our Rules of Practice with the aim of making our 'procedures more efficient 
while at the same time assuring full procedural due process for all who might 

the 
ments 

1 Portions of these comments are identIcal to certain portions of Commission's com
to the committee relating to S. 1663, 88th Cong., as introduced and as tentatively

revised. 
2 The Commission has been described as "an outstanding example of the independent

commission at its best." Task force report on regulatory commissions' (app. N) prepared
for the Commission on Organization of the Executive Branch of the Government (1949)
145. As long ago as 1941, the Attorney General's Committee on Administrative procedure
cited this Commission for Its informal procedures designed "to obviate hardship" to
private persons "from unneceS'Sary or ill-advised action," which procedures are still
followed. Administrative Procedures in Government Agencies, S. Doc. No.8, 77th Cong.,
1st sess. (1941), pp. 41--42. In a management survey of the Commission's operations
c?nducted for the Bureau of the Budget a few years ago it was stated that the Commis
810n was "* .. * performing its mission in a thoroughly: effective manner * * "" and was
"* .. " maintaining high personnel and performance standards" " •." Survey of Organi
zation and Operation, Securities and Exchange Commission (1960) iv. 
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be affected by our actions. In response to recommendations of the A.dl1lil1istru_ 
tive Conference of the United States, this Commission hal::! recently (1) adopted 
a code of behavior governing ex parte communications between persons outsid!;; 
the Commission and decisional employees; (2) adopted rules regarding the 
availability of subpenas; and (3) established a Committee on Procedures whieh 
meets regularly and maintains a continuing study of the Oommission's Rules of 
Practice and procedures generally. The Commission has within the past year 
delegated to its hearing examiners authority to render initial decisions and hu:; 
made appropriate modifications in its Rules of Practice. 

The difficulties presented by S. 1336 stem largely from procedures which WOuld 
overjudicialize administrative proceedings and which attempt to correct by gen
eral legislation isolated problems that may exist in particular ag,encies without 
adequate recognition of the differing fUllctions and purposes of the several 
agencies or, indeed, of different types of procedures required within a Single 
agency. 

We believe that the exercise by Congress of its oversight respecting the pro
cedures of the various agencies would be more discriminating and effective if 
conducted on an individual, agency-by-agency, basis rather than by legislation 
(If general applicability, such as S. 1336. We believe that Congress, workincr on 
the basis of the recommendations and studies of Itbe permanent Administrative 
Conference which it has recently created, could more effectively improve pro
cedures of each agency, induding, to the extent found necessary, our own. 

The Supreme Court has pointed out that procedures must necessarily differ 
from those of courts in "[m]odern administrative tribiunals," which that Court 
has stated "are the outgrowth of conditions far different from those [of courts) " 
being "[t]o a large degree * * * a response to the felt need of government~l 
supervision over economic enterprise-a supervision which could effectively be 
ex;ercised neither directly through self-executing legislation nor by the judicial 
process." Pederal C011/,munications Commi8sion v. Pottsville Broadca8t-inlJ 00.. 
309 U.S. 134, 142 (1940). The Court stated therein that within the confines of 
"the fundamentals of fair play," administrative agencies "should be free to 
fashion their own rules of procedure and to pUrsue methods of inquiry capable 
of permitting them to discharge their multitudinous duties." Id. at 143. 

In our view S. 1336 would adversely affect the conduct of proceedings before 
the Commission and also the Oommission's investigations and other enforce
ment activities. Many of our difficulties result from the rigid requirement of 
the same procedural formalities for different types of proceedings, includin~ 
those for which they are not appropriate or even al'e not desired by any party," 
and from new proced'ural requirements where there appears to be no need there
for and which will ;result in uncertainty. In this connection it should he 
noted that the statutes administered by the Commission contain more than 160 
provisions under which the Commission may conduct acljudicatory proceedings 
and more than 170 prov]sions under which it may conduct rulemaking pro
ceedings.4 The delay in these proceedings resulting from the difficulties sug
gested above would be harmful to the investing Public and to legitimate business 
interests and would tend to benefit violators of the securities laws. In addition 
to creating certain opportunities for dilatory tactics in law enforcement proceed
ings, the act contains other features which might unnecessarily impede en
forcement, not only in the conduct of adjudicatory proceedings but also in con
nection with activities of the Commission unrelated to administrative proc€efl
ings. We discuss these criticisms in more detail below and refer also to certain 
other aspects of the bill which we believe would interfere unduly with the 
functions of this Commission. 

1. S. 1336 would create delay in this Commission's proceedings by imposing 
procedural formalities where not appropriate and by encouraging litigation 
through upsetting established interpretations of procedural standards. (Sec
tions 10(b), 7(e), 8(c) (2), 9(b), 2(c), 5(a) (5), 5(b), 2(e), 5(a) (6), 7(c), 
7 (d), and 10(a) .) 

a This objection is tempered by the provisions for modified hearing procedure~ .in 
section '5'(a)·(5) but, as indicated below (p. 14), certain complicating procedural formahtlCs 
are present even under those proviSions. I 

4 See the "Survey and Study of Administrative Organization Rnd Practice in the Feder~ 
Agencies," by the Committee on Government Operations of the House of Representa~vei~
85th Cong., 1st sess. (1957). pt. llD, pp. 1906-13, 1926-33. The 1964 amenclmen S d 
the securitif's acts. 78 Stat. :YS5. deleted It few of the provisions there specified but ndde 
a considerable number of new such provisions. 
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1. JIa,jar categorie.s of Commission cases 
The most important cases before the Commission fall into two general classes: 

first. disciplinary proceedings against brokers, dealers and others; and, second, 
proceedings-particularly under the Investment Company Act of 1940 but to 
S(lllle degree under other statutes-in which the object is to apply principles of 
lllW and policy to financial structures and transactions as to which there is no 
snbstantial factual dispute, although there may be sharp diifferences as to the 
Jawor the policy. The bill's provisions will have an adverse effeet in both types 
of cases. 

In a disciplinary proceeding, particularly one which may lead to the revocation 
of a broker-dealer's registration, the respondent has every incentive to pursue 
delaying tactics in order that he may continue in bm.iness or defer the imposi
t;on of a sanction. He will thus insist upon observance of every procedural 
formality, pursue every opportunity for interlocutory or other appeal, and will 
particularly seek to divert the proceeding from an inquiry into his conduct to an 
inquiry into the Commission's observance of all procedural requirements. He 
will whenever possible seek to enjoin the conduct of the proceedings upon the 
('round that some procedural requirement has not been properly understood or 
~bserved, and will not be overly concerned with the prospect for ultimate success 
in such litigation if the proceeding can thereby be stalled. As pointed out beloW, 
the bill affords excessive opportunities for the pursuit of such tactics. 

As to the other type of proceeding, involving law and financial policy, ordi
narily the objective both of the Commission's staff and .of the respondents will be 
to colleet the necessary business and financial facts as rapidly as possible so as 
to lay the issue before the Commission for decision. Trial-type hearings, inter
locutory appeals, and similar procedures will often be neither needed nor desired 
by anyone, except perhaps someone who wishes to obstruct the business trans
actions of others. 

B. Delay in disaiplinary proaeedings 
Certain provisions of S. 1336 would greatly facilitate delaying tactics in disci

plinary proceedings. For example, section 10(b) of the bill confers upon district 
courts" (1) jurisdiction to review agency action reviewable under this act, ex
cept where a statute provides for judicial review in a speeific court" plus" (2) 
jurisdiction to proteet the other substantial rights of any person in an agency 
proceeding." In our experience the longest delays in such proceedings have been 
through parties' bringing actions in the district courts to enjoin the proceed
ings-ignoring the principle of exhaustron of administrative remedies. While 
the courts have almost always held that,such actions could not be maintained, 
even unsuccessful actions of this type 'have resulted in extended delays in certain 
proceedings.5 

Moreover, this provision appears to be unnecessary in the light of the explana
tion of the purpose of an identical provision in the predecessor bill to amend the 
Administrative Procedure Act.6 It would also give rise to arguments that a 
drastic curtailment was intended of the operation of the principles of exhaustion 
of administrative remedies, standing to sue and irreparabl~ injury. 

5 For example, in Otis .:(; 00. v. Securities and Ewchange Oommission, 176 F. 2d 34 
(C.A,D.C., 1949). the court of appeals held that a part of a broker-dealer proceeding 
should have been enjoined, thus making necessary a petition to the Supreme Court, which. 
reversed per CUriam in a one-paragraph opinion. Securities av,d ElCchange Oommission 
v, Otis &; 00., 338 U.S. 849 (1949). Also see Securities and Ewchange Oommission v. 
R, A. Holman &; 00., 323 F. 2d 284 (C.A.D,C., 1963), certiorari denied, 375 U.S. 943 (1963).
The proceeding which was the subject of the Otis litigation was not completed until over 
6 years after it was instituted. The proceeding which was the subject of the Holman 
litigation has now been pending for over 4 years. 

6 See "Memorandum To Accompany Second' Committee Print of S. 1663, 88th Cong.,"
prepared by the stair of the Subcommittee on Administrative Practice alld Procedure,
U,S. Senate, p. 7. It is there stated that part (2) of the provision ill intended "to avoid 
the construction that when a statute provides review in a speCific court, the district courts 
are without jurisdiction. Such a construction would overrule the law of Leedom v. Kyne, 
358 U.S. 184 (1958), when such .procedure is necessary." Leedom v. Kyne held that, not
withstanding the provision in the National Labor Relations Act for review in courts of 
appeals of N.L.RB. orders, a district court had jurisdiction of a suit to vacate an 
N,L.R.B. order made in excess of its delegated powers and contrary to a specific prohibi
~ion in the act. It should be noted that the I?rinciple that a specified court has exclusive 
lUrlsd1ction is an established general prOPOSItion of law (see, e.g., Myers v. BethZehem 
ShipbUilding 001"[J., 303 U.S. 41 (1938); R . .4.. Holman .:(; 00., Inc. v. Securities and EIC
change Oommission, 299 F. 2d 127 (C.A.D.C., 1962), certiorari denied, 370 U.s. 911 
(1962» to which Leedom v. Kyne is a "limited exception" (McOullock v. Sociedad Nacional, 
3'72 U,S. 1(), 16 (1962» for which no special statutory provision is needed (Machinists v. 
GeneraLHrlines, 372 U.S. 682, 690 n. 13 (1963». 
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Section 7 (e) of the bill, dealing with interlocutory appeals, permits review 
during the course of a proceeding where the presiding officer certifies that a 
review of a material question would prevent substantial prejudice to any party 
or would expedite the proceeding. This subsection, however, could have the 
effect of delaying a proceeding rather than expediting it, in view of the penulti
mate sentence permitting stays and of the last sentence requiring the agency 
or one or more of its designated members to determine the questions forthwith. 
If the latter provision should be interpreted to mean that the agency could not 
postpone the determination of the matters certified until the conclusion of the 
proceeding even though it believed there would be no substantial prejudice by 
so doing, it might be required to grant piecemeal stays of the proceeding which 
could well increase the overall time consumed therein. 

The proposed requirement for agency appeal board procedure in section 
8 ( c) (2) might create confusion and in some cases result in litigation.7 More
over, in connection with the proposed section 8(c) (4), this provision where ap
plicable might give rise to additional delay by reason of persons seeking two 
layers of agency review of the hearing examiner's decision. 

Section 9(b) authorizes a revieWing court t'O hold ,that publicity iSSued by an 
agency or any member, offi'cer or employees 'thereof to discredit or disparage a 
person under investigation or a party to an ,agency proceeding constitutes "a 
prejudicia,l prejudging of the issues in controversy," thereby enabling the court 
to :set aside any ;agency action againstsllch person. Despite the I,audable pur. 
pose 'Of this provision, tt is difficuUto est;ima:te the extremes to which its appli
cability might be urged. This Oommission publishes releases summarizing 'the 
allegations in litigation 'that i:t institutes. It a}:so summarizes charges made in 
administrative proceedings where, for example, substantial fraud is involved 
or it otherwise appears that the investing public should be alerted to the situation 
prior to the completion of the proceedings. Releases are also published to alert 
injured investors to the possibility of a civil remedy priQr to the running of the 
statute of limitations. Likewis'C releases may be published to aleI't the securities 
industry to lthe fad that the Oommission has taken action with respect to the 
particular practices involved in proceedings. In addition, members of the press 
frequently .seek and receive information from Oommission personnel concerning 
pending litigation and public proceedings. The inhibitions that section 9(b) of 
the bill might impose on our public information policy would seem to be eon
trary to 'the public interest. That section also appears to be quite inconsistent 
with the freedom of inforll'ation philosophy of section 3 of the hill. Inany 
event, it is difficult to understand why public investors should be denied the 
prOlteC'tionof ;a Commission sanct~on against securities law violators even if a 
Commission employee has issued publicity, if such pUJi!lieity could not in fact 
L'Onstitute prejudgment by theColl'missiQn ,of the issues in a proceeding before it. 

C. Delay in other types Of proceeding8 
TheColl'mission in the past has encouraged paI'ties to specify what procedures 

they desire ,to have followed 'and to waive any Qther requirements. In the non
disciplinary type of proceedings, where there is substantially no factual dispute, 
parties have g(lnerally waived requirements Qfa hearing examiner's decision in 
order to permit ultimate decisions to be made more promptly. Such waivers are 
especially helpful in expediting proceedings where novel 'and important policy 
questions are involved since the Commission must necessarily take up these 
questions in -any event. The provisions of S. 1336 would compel an initial 
decision by a 'hearing examiner in all 'cases subject to section 7 and 8 of the act, 

7 Sec. 8 (c) (2) does not require agency appeal boards where they would be clearly 
unwarranted by the number of proceedings in which exceptions are filed. While we 
think that the "clearly unwarranted" test would be applicable to this CommiSSion, It is 
possible that it might be found preferable to establish such a board rather than to engage
in litigation as to whether or not such a board would be "clearly unwarranted." 

It is questionable, in any event. whether the agency appeal board procedure would be 
applicable to most of the administrative proceedings which might result in the imposition
of 11 sanction thllt are conducted by this Commission, in view of the fact that the statute 
auhorlzing this Commission to delegate certain decisional functions provides that adverse 
action by a hearing examiner in certain instances requires review by the Commission upodn
the request of the person or party adversely affected. 15 U.S.C. 78d-1 (b). Such procee . 
lngs might fall within the exception In sec. 8(c) (2) of the propOSed bill where "agency
appellate procedures have been otherwise provIded by Congress." It is by no means clear 
whether an appeal board procedure could be established for such proceedings. 
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possibly even where all1the parties might be of the view that that decision should 
bewaived.8 

An illustration of the importance of permitting hearing officers' opinions to be 
eliminated by stipulation in some types of situations is revealed by the applica
tion of the Prudential Life Insurance Co. to be permitted to sell variable annui
ties. The Commission determined that these could not be sold except pursuant 
to the provisions of the Investment Company Act of 1940 and also determined 
which of 13 requested exemptions from otherwise applicable requirements of 
that act should be granted. The proceeding had been instituted on February 28, 
1961, and the record consisted of 2,900 pages of transcript and exhibits. There 
was no dispute as to any of the underlying facts, substantially all of which 
came from the company's own records. The evidentiary record was closed in 
September 1961, but by reason of the complicated issues involved, the briefing 
schedule was not completed until January 1962, at which time oral argument 
was had. The Commission's decision was announced approximately 1 year 
thereafter. In arriving at its decision, in addition to the assistance of experienced 
lawyers in its opinion-writing office and the individual legal assistants of the 
Commissioners, the Commission had been aided by a special consultant, a law 
school professor retained to analyze the considerations that should be determina
tive in variable annuity cases. The Commissioners themselves had devoted 
many hours to the problems both in individual study and in conferences with 
each other. In its opinion the Commission declared that, by reason of its deter
minations on certain issues, it was unnecessary to decide other issues that had 
been argued by the parties. The decision of the Commission was affirmed by the 
U.S. Court of Appeals for the Third Circuit 9 and the Supreme Court denied 
Prudential's petition for a writ of certiorari.10 

The ultimate time elapsed from Prudential'S application until final action by 
the Commission was approximately 2 years. Unquestionably this would have 
been extended for years more had a decision been required of the hearing officer 
and it is doubtful that the decision of any hearing officer would have served 
a useful purpose. This is partly because no hearing officer would have had 
available to him the type of assistance available to the Commission. In addi
tion, while acting in its adjudicatory capacity in the proceeding, the Commis
sion could and did deal administratively with aspects of the problem-i.e., by 
adopting an exemptive rule of general application-and announced in its opinion 
that it intended to do so. A hearing examiner would, of course, have been unable 
to do this. From the standpoint of time consumed, moreover, a hearing examiner, 
knowing that an appeal to the Commission would be inevitable, would undoubt
edly have felt it necessary to pass upon all of the issues involved, including many 
difficult issues that the Commission ultimately determined were irrelevant. Any 
decision of a hearing officer would necessarily have been appealed to the Com
mission, either by the company, which ultimately sought to present the matter 
to the Supreme Court, or, had the hearing examiner's decision been in favor 
of the company, by the staff of the Commission's Corporate Regulation Division, 
which would have had a duty to see to it that the problems were passed upon by 
the Commission. In the latter event, under the proposed bill the staff would have 
been unable to take the matter directly to the Commission but would have had 
to utilize an appeal board, which presumably would have required many addi
tional months for its decision and would have been subjected for the most part 
to the same handicaps as the individual examiner would have been. Had the 
appeal board decided adversely to Prudential, the company undoubtedly would 
have asked the Commission to review the decision and undoubtedly the Commis
sion would have done so; had the appeal board decided in favor of the staff, 
presumably the Commission would have felt that a case of this importance must 
nevertheless be reviewed by it. 

The actual procedure followed in the Prudential case achieved the result that 
a sponsor of S. 1336 has indicated he hoped to achieve through the predecessor 

s A~ ?riginally introduced, the predecessor bill to S. 1336 permitted the parties to waive 
a declslon by a hearing oflicer. Sec. 8 (a) S. 1663, 88th Congo fI'hat provision was deleted 
in the subcommittee revision for the reason that it WitS "oil * * inconsistent and con
tradictory to the concept of decisional p(}wer as vested in the presiding oflicer." See 
"Memorandum to Accompany Sec(}nd Committee Print of S. 1663. 88th Cong.," prepared
by the staff .of the Subcommittee Administrative Practice and Procedure, U.S. Senate,
p.6. 

9326 F. 2d 383 (C.A. 3. 1964).
10 377 U.S. 953 (1964). 

http:certiorari.10
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bill-elimination of "the idea that there mnst be two decisio·ns '" '" *." 11 There 
was just one decision prior to review by the courts. Under the bill, however, by 
reason of the fact that tVI'O decisions would have been required and possibly 
three before the case would have been ripe for court review, the matter might 
now be still before the Commission, with the long road of judicial review ahead. 

\Vhile, as indicated above, the Prudential case is not the usual type of pro
ceeding now coming before the Commission, some cases under the Investment 
Company Act, and occasional cases still arising under the Public Utility Hold
ing Company Act, having equally complicated records and comparable policy 
questions, continue to recur. 'l'here is no reason why decisions therein should 
be unduly delayed by procedures designed fOl' problems presented by a different 
type of case. In this connection reference should also be made to the proposed 
change in the definition of rulemaking in section 2 (c) of S. 1336, which eliminates 
therefrom proceedings of particular applicability. Most of the cases of this type 
coming before the Commission have corne within that definition and, accordingly, 
were not subject to the separation-of-functions requirements of section 5 (c) of 
the present Administrative Procedure Act. Since speed may be of the essence 
with respect to certain proposed transactions, applicants have sometimes pre
ferred that the staff of the interested division assist the Commission in the 
preDaration of its opinion. Even jf waivers were permitted under S. 1336, how
ever, the proposed absolute requirement of separation of functions in these cases 
may furnish a weapon for obstruction to persons seeking to prevent agency 
authorization of legitimate transactions sought by other parties. 
D. Restricted value 01 proposed modified hearing procedure 

Certain of the difficulties discussed above with respect to S. 1336 could 
presumably be avoided through the use of the provisions of section 5(a) (5) 
of the tentative revision, entitled "Modified Hearing Procedure." This section 
permits an agency to adopt "abridged procedures which shall be on the record 
and be reasonably calculated to promptly. adequately, and fairly inform the 
agency and the parties as to the issues, facts, and arguments involved." The 
abridged procedures allowable under this section are "for use by consent of the 
parties in such proceedings as the agency may designate." These prOVisions 
reflect a philosophy with which, as has been indicated, we fully agree, i.e., that, 
subject to requirements of procedural due process, agencies should be free to 
formulate procedures most likely to result in prompt and just determinations. 
The value of the modified hearing procedure, however, is severely restricted 
by the facts that: (1) the separation-of-functions requirements of section 5(a) 
(.6) apparently .are applicable; (2) this section would not permit elimination 
of double or triple decisions that would be required in the Prudential-type case, 
since it does not purport to authorize modification of the provisions of section 
8; (3) parties most interested in delay would not consent to procedures which 
would expedite Commission determinations. 
E. Language changes threatening to upset established interpretatiOns 

Even where language changes may not be intended to change existing law, 
they may be the basis for arguments that significant revisions were intended. 
See, e.g., Universal Camera Corp. v. Nat'ional Labor Relations Board, 340 U.S. 
474 (1951), where the Supreme Court held that the test of "substantial evidence 
on the whole record" used in the Administrative Procedure Act must mean some
thing different from the "substantial evidence" test previously employed by the 
courts in reviewing agency action. The bill contains a substantial number of 
amendments 'that leave a question whether existing law is intended to be 
changed and might provide a basis for appeal where it is sought to delay. for 
example, the ultimate revocation by this Commission of the registration of a 
broker-dealer. 

One such area in which difficulties could result from the bill involves adjudi
cations that need not be made on a record but to which section 5(b) of the bill 
presumably relates. It might be argued that this includes such Commission 
determinations as whether to accelerate the effectiveness of a registration state
ment for the sale of securities to the public. This argument would require hear
ings in such situations together with various other procedures that, as a practical 
matter, would severely interfere with the marketing of new issnes of securities. 

11 Senator Edward V. Long. "Administrative Proceedings: Their Time and Cost Can Be 
Cut Down," 49 A.B.A.J. 833, 836 (1963), regarding S. 1663, 88th Congo 
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Additional examples of such language changes in the bill are set forth in the 
margin.12 

II. S. 1336 contains provisions that, in addition to facilitating delay 
would otherwise be advantageous to those seeking to obstruct the Com~ 
mission's investigations into their activities to the detriment of the public 
interest. (Secs. 6 (a) , 8 ( c) (2), 6 ( d), and 3 ( b) (C).) 

l\1any of the provisions of the bill would provide additional devices for frustrat~ 
ing the Commission's effective enforcement of 'the securities laws. In addition 
to those discussed above which would facilitate delay, certain provisions could 
give other major advantages to law violators seeking to escape detection, ex
posure, or prosecution. Among the foremost of these is section 6 (a) which ap
pears to accord every "party" in an investigation the right to appear in person 
and with counsel. We do not know to whom this provision would apply or in 
what circumstances, but we are concerned that it might be urged that subjects 
of our private investigation are entitled to be present at the taking of other 
persons' testimony. Investigations by this Commission have been analogized 
to those of a grand jury 13 and normally could not be effectively conducted if sus
pected violators had 'the right to participate in investigative proceedings to un
cover the nature of their activities. 

Another unnecessary advantage given by the bill to suspected law violators, 
which seems to be contrary to the general purposes of the bill, is contained in 
section 8(c) (2). That provision apparently would permit private parties but 
not the staff of an agency to seek direct agency review of a hearing officer's de
eision, bypassing the appeal board. We fail to perceive why the policy rea~)ll 
for denying direct agency review to the staff, whatever it may be, is not equally 
eompelling where private parties seek review. 

Section 6(d) of the bill, which would give to persons who submit data or 
~vidence in the course of our investigations a copy or transcript thereof without 
qualification. is similar to that which was proposed in an earlier version of the 
Administrative Procedure Act. We critiCized that initial proposal since we felt 
that 'the furnishing of transcripts of testimony should depend upon whether 
production would be used to defeat the congressional policy set forth in the 
statutes authorizing the investigation. Our comments were as follows: 

"It has been our practice to be liberal in giving transcripts of testimony taken 
in investigations. However, we have on some occasions found it necessary to 
refuse requests for transcripts where there was reason to fear that the witness 
would make it available for the purpose of coaching other witnesses still to be 
examined or of revealing to a prospective defendant in a crim~nal proceeding just 
what testimony the Government has. 

"It is a time-honored safeguard against perjury and conspiracy among wit
nesses to exclude other witnesses from a courtroom, or hearing room, while a 
particular witness is testifying, and of course, witnesses are always examined 
in secret in grand jury proceeding-S!o Where transcripts are made available to wit
nesses there is no way of guarding against their being- made available to the 
persons whose activities are 'the principal subject of investigation. 

* * * * * * • 
"In cases where the investigation involves examination of employees of the 

12 While the existing definition of "licensing" includes the "conditioning of a license!' 
,~fC. 2,(e) dpletes that clause and adds that clause "the prescription or requirement of 
terms, conditions. or standards of conduct for named licensees thereunder." 

'sec. 5 (a) (fl) continueR the existing ban on certain agency employees being reS'Ponsible 
for or partic1patin~ in decisionmaking but eXDands the category oj' such employees from 
those who have investigatIng or prosecuting functions to those who have "investigating,
prosecuting, or advocating" functions. 

Prop"sed sec, 7 «') declares that agencies shall provide for the exclusion in their 
proceedings of "irrelevant. immaterial, or unduly cumulative or repetitious evidence" in 
place of the present provision for exclusion of Hirrelevant, immaterial, or unduly repetitious
evidence." 

To the exiRting provision that parties shall be y.iven of)poortnnity to controvprt factI;! of 
which an agency takes official notice, sec. 7 (d) adds II declaration that H[ 0 ]fficial notice 
may be taken of all facts of which judicial notice could be taken and of other facts within 
the speCialized knowledge of the agency."

The description in sec. 10(a) of persons who have standing to seek judicial review would 
hI' changed from any person "suffering legal wrong becallse of an agency action or adversely
affected or aggrieved by snch action within the menning of any l'elevant statute" to any 
persou "0 dve"sely affected in fact by any reviewable agency action." 

la'S~~ Woole1! v. United States, 9'7 F. 2d 258, 262 (C.A. 9, 193.8) ; In re SeIJuritiell fl,n(Z 
l?:cchange Oommi8/Jion. 84 F. 2,d 316. 318 (C.A, 2. 193flc) ; Oonsolidated MinA.~ v. SC01~ritie/J 
and Excha,niJe Oommission, 97 F. 2d 7,04 (C,A. 9. 19l1<8) ; ct. Perkins v. Enclicott·Joh"180n 
OOt·p .• 128 J<'. 2d 208, 214 (C.A. 2, 1942), atr'd 317 U.S. 501 (1)94~) ; President v. Skeen, 
118 F. 2d 58, 59 (C.A. 5, 1941). 
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suspected law violator, the employees may be under considerable pressure from 
the employer, who may demand that they request ostensibly on their 0"\V11 ac
count, and turn over to it transcripts of their testimony. If a 'witness subject 
to such intimidation is entitled to a transcriIlt of his testimony as a matter of 
law, he may be unwilling to testify fully and truthfully. 

"A large proportion of the investigatory work of this Commission is directed 
to uncovering of fraud in connection with the interstate sale of securities, a11(1 
in this specialized fieW the Commission, as the courts have recognized, per
forms a function very similar to that of a grand jury. If the Commission could 
not safeguard the secrecy of its investigatory procedures, this would substan
tially impair the usefulness of administrative investigation in this field. It 
would similarly impair the legislative investigations made by the Commission 
in connection with rnles and recommended legislation." [Footnote omitted.] 

In addition, section 3(b) (C) of S. 1336 would require the Commission to make 
public its "staff manuals and instructions to staff that affect any member of 
the public * * *." While we are unable to determine the meaning or SCOpe 
of this provision, we fear its possible effect on our investigative and other 
enforcement activities. We agree that the pubUc should have access to such 
materials as will facilitate compliance with the law and transactions with the 
agency. But disclosure of investigative techniques set out in staff training man
uals, for example, would virtually provide a blueprint for evading the law to 
prospective violators. Furthermore, such disclosure could interfere seriously 
with effective communication by the Commission with the staff. The prospect 
that instructions to the staff would be public would greatly impair efficient and 
sensible directions to the staff by requiring detailed and formal statements de
signed to avoid offending the most sensitive persons as well as to minimize the 
risk of attempts to enjoin staff activity for not conforming to instructions. 

III. Other prOVisions of S. 1336 would interfere with proper administra
tion of the securities laws by this Commission to the detriment of the public 
interest. (Secs. 3, 6( e), 6(k), and 8( c).) 

In addition to our problems respecting the decision of cases and the conduct 
of investigations by the Commission, the bill creates other difficulties. The most 
important in this category are the provisions of the proposed section 3 which 
would require that all agency records, with certain limited exceptions, be made 
available for inspection by any person. 

We are attaching a copy of a comment on H.R. 5012, 89th Congress, which 
we have recently provided to the House of Representatives Committee on Gov
ernment Operations. The pertinent prOVisions of that bill are substantially 
identical to those provisions of sections 3(c) and (e) of S. 1336. As pointed 
out in that colhment, we fear that it would be argued that the various excep
tions from the general disclosure requirements would not be suffiCiently broad 
to permit confidential treatment of some types of information that we believe 
should not be made generally public. Thus, it would probably be argued that 
the exception in section 3 (e) (4) for "trade secrets and commercial or financial 
information obtained from the public and privileged or confidential" would not 
be broad enough to avoid disclosure of information submitted by persons seeking 
our advice and assistance to facilitate compliance with the statutes we adminis
ter. Businessmen frequently consult the Commission concerning proposed impor
tant business transactions; premature disclosure of such contemplated transac
tions could affect the markets for the securities of the companies involved and 
could afford an opportunity for overreaching the investing public to those persons 
who first gained access to the information. The argument would probably also 
be made that the exception in section 3(e) (3) for material "specifically ex
empted from disclosure by statute" would not permit us to avoid disclosure 
of Commission action where disclosure would unfairly injure members of the 
public. Thus it might be urged that certain proceedings to determine whether 
to revoke the registrations of brokers and dealers must be public even though 
the Commission deemed it consistent with the public interest to protect the 
persons involved from the possibility of adverse publicity if it should ultimately 
be determined that charges against them have not been substantiated. It 
should be noted that the American Bar Association has recently indicated its 
view that such Commission proceedings should normally be nonpublic. See 
resolution IV, February 17, 1964, house of delegates, American Bar Association. 
The argument might also be advanced that the exception in section 3(e) (5) 
for "interagency or intraagency memorandums or letters dealing solely with 
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wutters of law or policy," would be insufficient to avoid disclosure of such docu
ments dealing with law or policy in the context of specific facts. A great deal 
of redtape could ensue from efforts to keep policy and factual discussions sepa
rate in internal communications. There could result serious interference with 
free communication between Government officials with respect to the most effi
cilcious manner of administering the law. 

Section 6 (e) of the bill would require an agency, unless otherwise provided by 
statute, to issue a subpena upon reqnest of .any party. This Commission has 
recently revised its rules of practice to provide that, while subpena's will normally 
be issned upon the request 'Of any party to a proceeding, where it appears that 
the subpena might be unreasonable, oppressive, excessive in scope, 'Or unduly bur
densome, the issuing official may require the applicant to make a showing of the 
general relevance and reasonable 'scope of the subpena. (See rule 14 (b), rules 
of practice, 17 CFR 201.14(b), Seeurities Act Ret No. 4640.) Where such a 
showing cannot be made, we do not think a person sU'bpenaed should be put to 
the expense 'Of hiring counsel to move to quash. The bill, however, would with
draw completely from the agency all control over i'ssuance of subpen as. 

Section 6( e) would also requireagenci~s to issue subpenasauthorized by 'law 
to any party to a rulemaking proceMing upon a showing of general relevance and 
reasonable scope of the evidence sought. This provision would seem to enable 
private persons to convert Illny agency rulemaking proceeding into an investiga
tion or "special study" 'Of other private persons' activities. ,\Ve do not know what 
purpose this provision is intended to serve or what situations it isdes1igned to 
remedy. Unless it is limited t'O those rulemaking proceedings that muS!t be on 
the record, the provision seems entirely unwarranted. 

Section 6(k) of the billawears to require agencies to make determinations 
on the merits of aU requeStts for declaratory orders and provides that such deter
minations are final agency action for purposes of judicia:l review. It is difficult 
to understand why an agency should Ibe under an obligation to render an opinion 
on every question presented to it by any person no matter how meaningless, super
fiuous or inappropriate the queS!tion might be. In addition, as pointed out in the 
attached comment on R.ll. 5012, the Oommission'sstaff provides numerous inter
pretations, no-action letters, and other forms of advice on a more or less in
formal basis to businessmen to facilitate their compliance with the law in con
templated business transactions. To convert such interpretations into judicially 
revieWIable declaratory orders would be greatly to reduce and to delay the fiow 
of advice from the Commissi'On. Moreover, section 6(k) could enable a priva:te 
person to bring the Oommission into court even though normally no case or con
troversy would exist. We do not believe that th~ Commission's administration of 
the securities laws should;be subject t'Osuch intef.ference. 

Finally, we do not believe that the Commlssion's control over its proceedings 
sh'Ould be as limited as ls suggested by the provisions of section 8 (c) . For exam
ple, it would seem clear that the Cmnmissionshould ;be able to reverse a hearing 
officer's findings 'Of fuct that 'are contmry to the weight of t,he evidence even 
though they are not "clearly erroneous." But it appears that secticm 8 (c) (1) (B) 
of the bill w'Ould not permit this. So long a'S the Commission has the ultimate 
responsibility for its proceedings, it should have the power to make i1:s 'Own find
ings of fact where appropriate. 

In these comments there has been no a:ttempt to be exhaustive regarding the 
problems that might be created by ·the adoption 'Of S. 1336. We think the iUus
trotions should be sufficient to make clear that procedural provisions not speci
fically directed to deficiencies in this agency's procedures w'Ould interfere with 
legitimate business and impair the ability of this Commission to act in the public 
interest. 

MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE COMMITTEE 
ON GOVERNMENT OPERA'XIONS, U.S. HOUSE OF REPRESENTATLVES, ON H.R. 5012, 
89TH C'ONGRESS 

The provisions of H.ll. 5012 are intended H[t]O make sure that the public gets 
the information it is entitled to have about public business * * *" 1 by amending 
section 161 of the Revised Statutes of the United States, 5 U.S.C. 22, commonly 
known as the Federal housekeeping statute. To accomplish this purpose the 

~ See remarks of Congressman FasceU when 1ntroducing H.R. 5013, an identical bill. 
111 Congressional Record 2857 (Ht65). 
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bill would require that all agency records, with certain limited exception~, be 
made available for inspection by any person. 

This Commission agrees that unnecessary secrecy in the operation of the 
Government should be eliminated and that Government agencies should attempt 
to facilitate the securing of information by members of the public having a 
legitimate interest therein. Indeed, the enactment of the statutes administered 
by this Commission was in large part motivated by the desirability of making 
information available to members of the public which might be pertinent to 
their investment decisions. Accordingly, the vast bulk of material contained 
in this Commission's files is public and the Commission makes every effort to 
have it readily available to the press and to individual members of the public." 
The Commission attempts to comply not only with the letter of section 3 of the 
Administrative Procedure Act, dealing with public information, but also with 
the spirit of that section. Rule 25(a) of the Commission's rules of practice 
provides that all information contained in documents filed with the CommiSSion 
is public unless otherwise provided by statute or rule or directed by the Com
mission. In addition to complying with the publication provisions of section 3 
of the Administrative Procedure Act, the Commission seeks to assure wide dis
semination of its rule proposals, rules, opinion, and interpretations adopted for 
the guidance of affected persons by furnishing copies of this material to the press 
making it available for public inspection at the Commission's offices and sending 
copies to numerous persons on mailing lists which the Commission maintains. 
These mailing lists included persons who are directly subject to regulation by 
the statutes we administer as well as those who have requested certain classes 
of material from the Commission. The latter category alone includes more than 
35,000 names. 

On ithe other hand, the Commission treats certa.in types of matters ias non
public, including documents ;afforded confidential treatment pursuant to schedule 
A, paragraph 80 of the Securities Act of 1933, section 24 of the Securities Ex
change Act of 1934, section 22(b) of the Holding Company Act of 1935, section 
45(a) of the Investment Company Act of 1940, and section 210 of the Investment 
Advisers Act of 1940, and proceeding.s in connection therewith, material obtained 
in any nonpublic proceeding, interagency and intraagency correspondence, mem
orandums, and working paper.s, documents rel1a'ting to internal matters, prelimin
ary copies of proxy material, correspondence with the public, and classified 
material. 

The major difficulties that would be created for this 'Oommission :by enactment 
of H.R. 5{)12 would flow from possible arguments that various of the exceptions 
from the general disclosure requirements are not sufficiently broad to permit 
confidential treatment of some types of information that we. believe should not 
be made generally public. 

,\Ve are of the view that there are important considerations why certain mate
rial in the Commission's files should not be subject to general public scrutiny, as 
where disclosure of the material would impair the 'advice and iassistanee we 
render to persons 'seeking to comply with the sta'tutes we administer, where it 
would unfairly injure members of 'the public, or Where it 'W~uld interfere with 
free communication between Government officials with respect to the most effica
cious manner of administering the law. >Certain of these considerations are 
recognized in the legislative history of the Administrative Procedure Act, which 
points to the problem of publicity whi:ch might "reflect 'adversely upon any per
son, organiz3'tion, product, or commodity" prior to "actual and final adjudication" 
by an agency (H. Rept.1980, 79th Cong., 2d sess. (1946), p. 49). The importance 
of these considerations may vary in different 'si,tuations. Thus, information 
sought in a congressional investigation or pertinent to the determination of 'Il. 
lawsuit might properly be made available despite countervailing considerations 
which would be sufficient to refuse to make the information avail:able to casual 
inquirers. 

We would emphasize that, as to a large part of the material in the Commis
sion"sfiles which is not m.ade public, 'the primary reason for priva'cy is to protect 
the rights and interests of private persons having business before the Oommii\
sion. The stJa'tutes 'administered by the Commi'ssion have an impact on a wide 
variety and great number of business transactions and arrangements; conse

2The breadth ~f the material available to the public 1s rlemonstratf'd by the list whidl 
the 'Commi~sion hfls prepared nnd issued to tne puhlic entitled "Compilation of Documentar)' 
Materials ltvuilable ill the SEC," a copy of whicll is uttached. 

http:certa.in
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quently, businessmen very often must determine the effect of these statutes upon 
proposed transactions and arrangements and the steps necessary to be taken in 
plann!ng and ex~cuting the?1 so th~t there will be n~ delay~ resulting f:~m 
questHJDS tlrat mIght otherWIse be raIsed 'as to full complIance WIth the securIties 
lawS. To enable these matters to be resolved properly, full details of proposed 
transactions such as mergers, acquisitions, and financing plans are given to and 
discussed 'l;vith the Commission's staff, often SlIbstantially in ad,'ance of the con
summation .of the transactions. Businessmen expect, 'and we believe have a 
right to expect, that their ,confidence in disclosing these matters will be res,pected ; 
othel~wise the :administraUon (Jf the Federal securities laws w(JU'ld Ibe greatly 
complicated and the .ability ,of Amerk~n and internationalbnsiness orgalliZia
tions to plan and execute important 'tf'ansacti(JDs within time schedules required 
by economic circumstance's would be 'impaired. These transactions may be of 
international importance and sometimes directly involve foreign governments. 
Without these informal dis'cussions by which business problems 'are resolved in 
a businesslike Wlay, administration of Ithe 'securities la:ws would 'be greatly im
paired and, indeed, it is doubfJful th'at these laws could be effectively adminis
tered. The Commission has repeatedly been commended for evolving such in
formal procedures for 'advising persons seeking ,to comply with the law. Prafes
S()r Loss ha's stated: 3 

"'rhis practice--which a task force of the second Hoover Commissi(Jn reported 
as having been 'most effectively used' by the SEC 4-is an essential and popnlar 
service with the bar and the securities industry. Thousands of such opinions are 
given each year."

Privacy is essential to this process. Businessmen should not be compelled to 
give premature publicity to proposed business transa0tions which they would 
otherwise keep strictly confidential for the protection of their business, simply 
hecause, as a pra0tical matter, it is necessary that they consult the Commission 
in advance. Moreover, premature and unplanned disclosure of contemplated 
business transactions which are discussed with the Commission could affect the 
markets for the secl1 tities of the companies involved 6 and afford an opportunity 
to overreach the! esting pnblic to those persons who first gained access to 
the information. 

Similarly it WOl. be impossible as a practical matter for the Commission 
to enforce its prOX:l ~ules if it were unable to keep preliminary proxy material 
nonpublic. The COl russion's proxy rules, which relate to corporate elections 
and corporate action, requiring the vote of security holders and which are appli
cable to all eorporat ons listed on national securities exchanges as well as to 
numerous other companies, provide that material to be sent to stockholders shall 
be filed first in preliminary form with this Commission. The examining staff 
make certain snggestions so that the material will not be in any way mislead
ing and it is only after the participants have had an opportunity to make the 
changes snggested by the staff that the definitive material is sent (Jut to share
halders. By reason of the nonpublic nature of the preliminary material we have 
been able with a minimum of litigation to see to it that American investors have 
had fairly presented to them the matters upon which they must vote. Were 
the preliminary material public and susceptible to being reprinted in the press, 
there would be no opportunity for staff processing of the material and the Com:' 
mission's only remedy would be to seek injunctive relief in the courts. That 
alternative, besides being time consuming and expensive, can rarely provide 
full relief and may require postponement of corporate meetings and generally 
disrnpt the affairs of the business community. 

Accordingly, while we believe that the f.oregoing types of information, as 
well as the staff's work product in connection therewith, are intended to be 
included in exemption (4) of the bill for matters that are "trade secrets and 
commercial or financial information obtained from the public and privileged or 
confidential," we urge that this be made clear. 

Other material in the Commission's files is non public primarily to protect 
persons against the possibility of adverse publicity if it should ultimately be 
determined that charges against them have not been substantiated. In the 

38 Loss, "Securities Regulation" (1'961), p. 1895. 
.. Commission on Organization of the Executive Branch of the 'Government, Task Force 

Report on Legal Services and Procedure (1955) 189. 
& See "Report of Special Study of the Securities Markets of tbe Securities and Exchange

Commission," H. Doc. N.o. 95, pt. S, 88th Cong., 1st sess. (1963), pp. 70-9<S. 
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event that charges shoulcl not be proved in such cases, not even the Commission';; 
opinion 'would be made public. We are concerned about possible 1l1'gnmE'nh; 
that such material is not "specifically exempted from disclosure b~' statute" 
(exception (3») or otherwise exempted. Where the Commission institutes 

proceedings pursuant to rule 2 ( e) of its rules of practice to disqualify a pl'ai;
titioner before' it, the proceedings are nonpublic. With respect to prOCeedjllgS 
for the revocation or denial of registration of brokers and dealers in secerities 
or of investment advisers, section 22 of the Securities Exchange Act of Ina.:! 
and section 212 of the Investment Advisers Act of 1940 haye been interpr~~te(i 
to permit private proceedings for they say that hearings ordered by the Com
mission thereunder "may be public." 6 

,\Yhether the CommiSSion mal{es these revu<.:atioll or denial proceedings p-ablic 
dept'nds upon eonsiderations p'n'sent in the pnrticnlar situation". Thus, brOker 
and dealer denial or revocation proceeuings may be made public \vhf-r!:l thE'';' 
are based upon facts established in public records, as for example, where pro
ceedings are based upon an injunction, a criminal 'Conviction. or a prior detE'1'
mination by the Commission in an order or decision which has become public 
that violations were committed by a particular person. If the Commission has 
previously determined in a ,revocation or denial proceeding that a particular 
individual willfully violated the Securities Act or the Secu!'ities Exchange 
Act, a subsequent proceeding ariSing out of an application for registration hy 
that person or a proceeding involving a registrant controlled by or controlling 
such person and based upon the priO'r finding as to that person, would normally 
be public. '1'he proceedings may be made public because substantial charge.: 
of fraud are involved or it otherwise appears that the investing public shOUld 
be alerted to the situation prior to the completion of the pr()ceedings. Another 
reason for ordering public proceedings may be to alert injured investorrs to the 
possibility of a civil remedy priO'r to the running of the statute of limitations. 
Likewise, proceedings may be made public to alert the securities industry to 
the fact that the Commission has taken action with respect to the particnlar 
practices to be ipvolved in the proceedings. It should be noted that where 
the Oommission directs that a proceeding be nonpublic the privacy can, of course, 
be waived by the subject of the proceeding. 

The American Bar Association has indicated its view that such Commission 
proceedings should be made public only on an even more limited basis and should 
normally be nonpublic. It has urged the Commission H* « « to provide that dis
ciplinary proceedings invO'lving brokers, dealers or other persons engaged in the 
'securities business will be conducted in private and without publicity as to their 
pendency or the facts developed therein .. * *" except where the Commission has 
determined in an independent ,private proceeding that the disciplinary proeeed
ing should be conducted publicly. (See Resolution IV, February 17, 1004, House 
()f Delegates, American Bar Association.) 

We are also concerned that it might be argued that exception (5) for "inter
agency or intra-agency memorandums or letters dealing solely with matters of 
law or policy" is not applicable if such documents deal with law or policy in the 
eontext of specifiC facts. This argument would convert such work product of the 
professional staff of the COmmission, and of the Commissioners themselves, into 
public documents, We do not see what purpose would be served by giving the 
general public access to such material or to such other memorandums as those 
recording conferences among the Commissioners, between the Commission and 
the staff, or between representatives of this and those of other agencies, such 
as the Department of Justice, relating to specific factual situations. 'Ve can see 
no reason why such memorandums exchanged between Commissioners and the 
staff should be treated differently from those between Federal judges and their 
assistants. 

The proposed amendments also would authorize district courts to order the 
production of information improperly withheld fmm any person. We assume 
no change is intended in the normal requirement of exhaustion of administra
tive remedies, for surely a refusal by the staff where Commission review is avail
able but not invoked should not support interference by a district court. 

We also assume that the provision entitling a person to a district court trial 
de novo of the propriety of an agency's withholding of requested material is not 
to' be construed to defeat confidential treatment where properly given. Thus, we 

"See also sec. 19 of the Public Utility Holding Company Act of 1935, sec. 32'0 of the 
Trust Indenture Act of 193'9, and sec. 41 of the Investment Company Act of 1940. 
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would suppose that any examination of the information sought would consist of 
un ill camera inspection by the judge. 

Finully, we suggest that sUbsection (a) of the bill be amended by inserting 
the words "anel Agency" immediately after "Department" in the first line thereof 
(line 5, p. 1 of the bill) and inserting the words "or Agency" immediately after 
"Department" in the third line thereof (line 7. p. 1). This suggestion is made 
on the assnmption that subsection (c) is intended to permit agencies as well as 
departments to maintain the confidentiality of material in the exempted cate
"ories. The present structure of the bill may give rise to arguments that the 
;uthority for nondisclosure provided in subsection (c) relates only to govern
mental bodies to which subsection (a) applies. 

Should the foregoing views not be adopted, the Commission would feel con
strained to oppose the bill in its present form. 

MEMORANDU],! OF THE SECURITIES AND EXCHANGE COMMISSION TO THE SUBCOM
~UTTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE OF THE CoMMITTEE ON THE 
JUDICIARY, U.S. SENATE, IN REPLY TO STA1'EMENT OF DAN S. BUSHNELL, ESQ. 

Mr. Bushnell's statement of May 14, 1965, to the subcommittee represents his 
version of certain irncidents which occurred in the course of an effort by the Com
mission to develop the facts concerning the securities transactions of his clients, 
Mr. Kay L. Stoker and various corporations controlled by Mr. Stoker, wVth a 
view to determining whether or not t.he Securities Act and the Securities Ex
('hange Act had been violated, and to the extent of violatioos found, to take 
the enforcement action required by those statutes. The Commission is responsible 
for the effective enforcement of the acts which it adminiSiters. The situation 
presented by Mr. Stoker and his companies confronted the Commission with a 
serious problem in dischargirng these responsibilities. The facts themselves were 
quite complex, involving as they did possible violations of various provisions of 
both the Secudties Act and the Securities Exchange Act in transactions extend
ing all the way from Pennsylvania to Hawaii in the securities of at least two 
issuers controlled by lVIr. Stoker and broker-dealer firms created or controlled 
by him. The difficulties were compounded by the fact that rather than cooperat
ing with the Commission in develloping the facts, the net effect of Mr. Bushnell's 
activities has been to delay and obstruct the inve~tigation. He did this in a 
variety of legal proceedings hereinafter enumerated. He also urged security 
holders of Shasta Minerals & Chemical Co. (Shasta), one of the corporations 
lmder investigatioo, not to cooperate with, the Commission. In addition, he 
represented not only the subjects of the investigation but also insisted upon repre
senting practically all the witnesses called by the Commission,thereby familiariz
ing himself with whatever was developed in the investigation he was trying to 
prevent. The difficulties thus presented were further iintensified by the fact that 
Mr. Bushnell's participation is more than that of a lawyer representing a client. 
He is also a part of the management of one of the firms under inVestigation. 

While some aspects of the matters involved are still pending, the Commission, 
notwithstandirng the difficulties encountered, has been able to obtain its essential 
objectives in the cases that have been concluded. Those cases have been termi
nruted by a settlement agreed to by Mr. Bushnell under which the broker-dealers 
involved had their registrations revoked, thus putting them out of business, find
ings were made which had the effect of removing Mr. Stoker from the securities 
business and the sale to the public of Shasta stock by means of a defici'efl1t regis
tration statement was effectively prevented. This enforcement effort has, how
ever, consumed almost 4 yeam and it is not over yet. While the Commission 
assumes that this subcommittee is not particU'larly interested in the merits of 
the particular cases, i.e., the extent to which Mr. Bushnell's clients violated the 
securities laws, Mr. Bushnell's complaints must lIlevertheless be considered in the 
context of an enforcement problem with which the Commission has been con
fronted, and with which it had to deal, despite the obstacles thrown in its way 
by Mr. Bushnell. 

Mr. Bushnell's complaints, in effect, boil down to three principa;l matters: 
First, the Commission should !not have informed the public of public proceedings 
involving his clients; second, the Commission should not have exercised its statu
tory authority to investigate the activities of his clients and, insofar as it did 
investigate, should, in effect, have allowed him to participate in the investigation 
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and to become aware of everything the Commission learned; and third, the courts 
should have prevented the Commission from exercising its investigatory power. 
He suggests changes in S. 1336 which would, in effect, enable him to accomplish 
these objectives, without making any effort to demonstrate that such objectives 
would be consistent with the Commission's duties to protect investors and the 
public Lnterest. Discussion of these matters requires a brief reference to the 
administrative proceedings and court actions to which :Mr. Bushnell refers. 

Starting in 1961 there have been seven such proceedings, as follows: 
(1) A. b'roker-dealer revocation proceeding before the Comrnission against Key

stone Securities Corp., in which its president, Mr. M. RU88ell Balla1'd, Jr., 1):([8 

charged as a cause." 1. Mr. Bushnell, as counsel for Keystone and Ballard, sub
mitted a settlement proposal which recited that they "declare and represent that 
they entered into this stipulation, agreement, and consent as a voluntary act on 
their part." Pursuant to their own settlement offer the Commission entered all 
order revoking the registration of Keystone as a broker-dealer and finding Bal
lard to be a "cause" of the revocation. (Securities Exchange Act Release No. 
7095, attached hereto.) 

(2) A. stop order proceeding be/ore the Commission. instituted to prevent the 
registration statement covering Shasta stock trom, becoming effective. Again on 
the basis of a settlement offer negotiated by Mr. Bushnell, as attorney on behalf 
of Shasta, the Commission discontinued this proceeding upon Shasta's agreement 
to withdraw the registration statement and its assurance that it no longer had 
any intention to sell the stock covered by the statement. (Securities Act Release 
No. 4741, attached hereto.) 

(3) A. broker-dealer revocation proceeding agatinst Cascade Corp. in which Mr. 
Stoker was oharged as a "oause." In the settlement referred to in (2) immedi
ately above, Cascade and Mr. Stoker, through Mr. Bushnell as their counsel, con
sented to a revocation of Cascade's registration for willful violation of the 
reporting requirements of the Securities Exchange Act and consented to Mr. 
Stoker being found to be a "cause" of the revocation. While their offer, which 
the Commission accepted, dHl not include a consent to findings under the anti
fraud provisions of the securities laws, it did contain a consent to the Commis
sion's entering findings and an opinion and order revoking Cascade's broker
dealer registration and finding Mr. Stoker to be a "cause" thereof. The Commis
sion entered findings and an opinion and order in accordance therewith. (Secu
rities Act Release No. 4741, attached hereto.) 

(4) A Federal oourt suit in the District of Utah brought by the Commiss'ion 
to compel oompliance u.'ith its subpena, w'hioh requested only that Shasta make 
availab~e tothe Commission an up-to-date list of its stoc~holders, a list 'which ,it 
was required to maintain by the laws of the State in which it was incorporated. 
After extensive and in many instances vicious charges refiecting upon the good 
faith and integrity of the Commission's staff and asserting harassment and per
secution of Mr. Stoker-all of which charges were later dropped with no proof 
presented to substantiate them-Shasta, through Mr. Bushnell as its counsel, 
stipulated to and did produce its stockholder list for the use of the Commission 
and the court proceeding which was thereby rendered moot was dismissed by 
stipulation and order. 

(5) A. Federa~ court suit in the District Of Hawaii brought by the Commis
sion to compel Mr. Don Jenks to honor a Commission subpena reque8ting hi,~ 
t~Mtimony in relation to his illivolvement, it any, in the sale of unregistered 
Si,lver King Mines, Inc., stook, another corporation controlled by Mr. Stoker. 
'.rne district court ordered Mr. Jenks to comply with the subpena and he has 
appealed to the Court of Appeals for the Ninth Circuit where the case is noW 
pending. 

(6) A similar 8Uit in the Distriot of Hawai'l against Mr, Oharles Y. Higashi. 
The Commission brought an action to enforce a subpena directing Mr. Higashi 

to testify in relation to his jnvolvement if any in the sale of unregistered Silver 
King stock. When Mr. Bushnell appeared for Mr. Higashi the Commission 
determined not to permit him to do so in view of the fact that he was represent

1. Being named a "causE''' of disciplinary actlon ordered by the Commission is a statutory 
concept established by the Securities Exchange Act of 1934. In the case of an order 
revoking a broker-dealer registration a person named as a "cause" cannot be a memb€r of 
or employed by a registered national securities association except upon approval or 
direction of the Commission based on a public interest finding. ('Sec. loA (b) (4), 15 U.'S;C, 
78o-3l(b),(4).) This is, of course, a virtual bar from the major portion of the securitieS 
business. 
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ing the subjects of the investigation and had represented various other wit
nesses. 

The district court ordered compliance by Mr. Higashi but on condition that 
11<" be permited to be represented by Mr. Bushnell in view of the fact that Mr. 
Higashi is a director o.f Silver King. The Commission has ap'Pealed this deci
sion to the Court o.f Appeals for the Ninth Circuit where it is now pending. 

(1) A Feder-al oourt suit i1~ the Dist1-ict ot Utah to enjoin the Oommission 
"ft'om instigating publicity involving K. L. Stoker, or any compan'y with u:hlch 
heis assoc·ia·ted prior to substantiation or adjud'icat'ion, or deter'millation of the 
1,aUdity, if any, ot the clwr'ges made gaainst him or said companies." The time 
for the Commissio.n to answer or otherwise plead has not yet expired. 

PUnLICITY 

At the outset it sbould be pointed out that the Commission did not announce 
proceedings with a blare of pnblicity and later quietly withdrew them. Re
ieasf's were issued by the Commission when it instituted public proceedings. 
Mr. Bushnell assumes that these releases were issued for the purpose of de
faming his clients or "to. prevent alleged illegal conduct." Such is not the case. 
Tbe purpose of the releases was to anno.unce the existence of public proceedings 
in which investors and others had a legitimate interest. These releases, pre
sented no more than factual and nnvarnished summaries o.f what was involved 
in the public proceedings. Moreover, it does not appear even from the clippings 
supplied by Mr. Bushnell that any excessive or extraordinary amount o.f publicity 
was given to any of the matters of which he complains. 

The Securities Act requires that all bearings be public.2 Consequently the 
Shasta stop order proceeding, which was brought undeT that act, had to be 
public. The Securities Exchange Act states that proceedings "may be public." 3 

The Commission conducts proceedings publicly under that act where the charges 
are grave or where there has been extensive public trading or where any of 
the allegations are already a matter of public record." As pOinted o.ut by Pro
fessor Loss (Loss, 2 Securities Regulations 1334 (2d ed., 1961), from whose 
text Mr. Bushnell quotes on several occasions: 

"One reason for pUblic proceedings is that witnesses may come in as a result 
()f the public notice. Another is that the public is immediately put on guard. 
Notwithstanding the presumption o.f innocence, this seems justifiable in view of 
the care of tbe Commission exel'Cises in instituting proceedings, the length of 
time it sometimes takes to carry them through and the very high percentage 
of proceedings which result in revocation or some finding o.f willful V'iolation. 
Still another reaso.n for a public hearing is that it may ma'ke informatio.n avail
able as a result o.f which injured 'Customers may decide to institute private 
actions against the broker~dealer. !This is a particularly important consideration 
in view o.f the sho.rt statutes of limitations under the 'SEC acts." 

lIn every case the Commission weighs the possibility of injury, as a result of 
making its charges public, against the need to protect the public from engaging 
in securities transactions witho.ut relevant information or on the basis of false 
or incomplete information. JuS't this week the iSupreme Court noted that there 
is a "general policy favoring disclosure of administrative agency p1."OC€edings." IS 

lIn the light of the foregoing and ,since many of the charges made in the 
proceedings under the Securities Exchange Act against Keystone and Cascade 
had already been made a matter o.f pUiblic record in the stop order proceeding 
involving Shasta, the Oommission would have been subjected to legitimate cri
ticism had the former proceedings not been made public. 

,While the administrative proceedings were public, the Commission's investi
gations have been private and none of its investigative activites in relation to 
Mr. Stoker or his companies bas been made public except where it has been 
necessary to seek court enforcement of Commission subpenas which witnesses 
represented by Mr. BushneH have refused to. honor. 

Mr. Bushnell objects to certain language in the Commi-ssion's pleadings, 
including references to "fraud" and "false and misleading info.rmation," which 

t.! Sec. 21 of the Securities Act of 1933, 15 U.S.C. 77u. 
3 Sec. 2'2 of the Securities Exchange Act of 1934" 15 U.S.C. 78v. 
olIn the Matter of J. H. Goddard &; 00., Inc., et al., Securities Exchange Act Release No. 

7821 (May 22, 1964). 
5 Federal Oommunications 00mmis8ion v. Schreiber, - U.S. - (No. 482, October term,

IIt64). 
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later found its way into press accounts of related actions. f.I'hese words are 
contained in sections of the act allegedly violated. and it is often appropriate 
that they be set forth in the legal documents charging statutory violations, as 
well as in objective summaries of those documents. 'In the light of the congres
sional policy expressed in the securities laws that facts be made known in a 
field where nondisclosure or misinformation could lead to fraud or to rumors 
which would have destructive effects on individual investors and the p,ublic 
interest as a whole, it is important that charges be accurately drawn and that 
descriptions of charges be accurate. 

,As pOinted out above, certain of the proceedings against Mr. Stoker and his 
corporations were terminated by a compromise settlement. During Mr. Bush
nell's testimony the impression was left that while the Commission had issued 
releases with respect to the institution of these proceedings nothing was made 
public with respect to the termination. This is false. 'As we have seen, the 
compromise settlement accomplished the Commission's enforcement Objectives. 
Moreover, the terms of the settlement were announced through the customary 
pI'ocedura of issuing the Commission's findings, opinion, and order a'S a release.s 

It is true that there was no accompanying comment, but this was in accord with 
the repeated requests of Mr. Bushnell. iRe wrote under date of November 7, 
1964, in part as follows: 

"We have previously discussed and again reiterate our position that no speCific 
publicity will be given to the issuance of this order or that it will not be a matter 
of a special news release, but rather it will be handled in the routine manner and 
will be available to the press only as a routine public entry." 1 

There are seriou.s difficulties with the suggestion made at the hearings that 
the Commission could make the proceedings public in the sense that interested 
persons who might happen to learn that they are in progress could look into the 
matter but that no announcement should be made. Proceedings under the Secu
rities Act involve the question of whether or not material facts about an issue 
of securities have been misrepresented or omitted. Persons who knew of the 
proceedings, and thus learned that the securities might not be what they were 
represented to be, would have an oportunity to overreach those investors who did 
not know, often in violation of the securities laws themselves. The Commission 
obviously should not be in the position of an accessory before the fact to violations 
of the statutes which it administers. In the caSe of broker-dealers proceedings, 
it would be unfair if some but not all customers and others having transactions 
vdth the broker-dealers involved knew that the staff of the Commission was 
charging that there was something seriously wrong in the operation of the firm. 

Mr. Bushnell's testimony is studded with numerous quotations purportedly 
criticizing the Commission's publicity practices. His most extensive quotations 
are from the remarks of the Honorable A. Sherman Christensen made from 
the bench at an early stage of the Shasta subpena enforcement litigation. Mr. 
Bushnell cites, however, only the first chapter in a long story which ended with 
Judge Christensen getting considerably out of patience with the tactics employed 
by Shasta in its efforts tOo avoid compliance with the Commission's subpena 
which, after all, requested only access to a list of stocl,holders. At an early 
stage of the case the Commission elected to stand on the sworn statements con
tained in its original complaint rather than to traverse the extensive charges 
of alleged harassment and persecution which it regarded as legally irrelevant 
to the issue before the court. Commission counsel was at this point doing 
nothing more than any lawyer does who demurs or moves to dismiss. Judge 
Christensen was under the impression, however, that the Commission would file 
a formal response to these charges but by reason of a misunderstanding between 
the Commission's Salt Lake City branch office and its Washington office the 
Commission had not done so. As the case progressed, however, and counsel for 
Shasta persistently demanded access to all of the Commis.sion's nonpublic investi
gative files dealing in any way with Shasta or Mr. Stoker or any related inter
ests over a long period of years and demanded the right to take the depositions 
of members of. the Commission and numerous persons on its staff, Judge Christen
sen intimated strongly that he then felt that the defendant was the one who 
was indulging in harrassing tactics. In fact he stated from the bench on the last 
day of the hearing on July 27, 1964, when the Commission offered to submit to 

<I See Securities R(>lease No. 4741 attached hereto. 

7 Letter to the Commission's Ofilce of General Counsel from Dan S. Bushnell. 
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the Court for in camera inspection all of its non public papers and documents 
in its investigative files which Shasta was then demanding be produced: 

"I'm not anxious to assume the burden of going over a vast array of informa
tion here. On the other hand, I thinl{ that Mr. Bushnell probably is-by the very 
i.)1·etldth of his demand-may be inviting the same sort ofa thing the other way. 

"I would prefer to have a little sharper issue raised on the matters that on the 
one hand are really necessary, or deemed necessary by Mr. Bushnell, n'Ot by 
way of harassment or shotgun approach, but on the basis of established 
cause. :;: >I< '"

* '" :;: >I< * * * 
"Well, I'll just tell you, Mr. Bushnell, what I told counsel for the C'Ommission, 

beforehand, that you're both putting undue emphasis 'On one immaterial matter, 
until y'OU make it very material with y'Our broad positions. In 'Other words, the 
commission started out by saying that: 'We d'On't have to say anything. We're 
just going ahead and get stockholders' list, and that's it.' 

"And now you say: 'Well, they've got t'O say everything. We're going to find 
out their mental processes.' " 

* • * * >I< * * 
"But by reason of your broad assertion now, it seems to me you're just as far 

off base as the Commissi'On was in the first instance. >I< '" *" 
Finally, it should be noted that, after 'examining in camera something in ex

cpss {Jf 100 items taken from the Commission's investigative files on Shasta and 
related interests, Judge Christensen denied Shasta's demand that these items be 
produced and ruled that there was "neither necessity nor justification for the 
demanded production." He also held that "the questioned depositions shall n'Ot 
be taken for the purpose sought." (See corrected memorandum decision filed 
September 10, 1964. j 

Another illustrarion 'Of Mr. Bushnell's half-truths is his quotation from lan
guage from Professor Loss to the effect that the Oommission continues to sum
marize in releases charges made "when it initiates a revocation proceeding, 'Or 
when a complaint for injunction is filed 'Or an indictment is returned." F'Ollowing 
the language quoted by :Mr. Bushnell, Professor Loss states: 

"The Commission obvi'Ously believes. that its duty to inform the public requires 
such a policy. And it may well be right. ,. 0(0 *" 8

Finally, Mr. Bushnell's qu'Otati'Ons from other authorities purportedly criticiz
ing the Commission's publicity practices have nothing to do with the announce
ment of public proceedings, but relate either to questions 'Of possible prejudgment 
or to the fact that the 1963 "SpeCial Study of the Securities Market" was a report 
first aunounced through a report to the,C'Ommission by its special study group 
rather than thr'Ough a report by the Commission. 

We know of no court decision which criticizes the Commission for announcing 
the commencement of a public proceeding, which is the whole t.hrust of Mr. Bush
nell's complaint. In a few instances courts have commented upon the language 
used in such announcements as appearing to indicate possible prejudgment by the 
Commission.9 The wording 'Of Commission releases of this type has since been 
altered to mal{e it doubly clear that tpe matters therein stated as possible viola
tions represent merely charges advanced by the staff and not findings made by 
the C'Ommissi'On. 

The one newspaper article 'On which Mr. Bushnell lays the greatest stress (his 
exhibit G) was occasi'Oned by the reaction of a Wall Street Journal writer to the 
"Report on the Special Study of Securities Markets" which was made pursuant 
to congressional direction. This, of course, has nothing to do with publicity given 
t'O public proceedings which are instituted by the Commission. 

8 MI'. Bushnell also cited ProfeSSor Loss as an authority in support of Mr. Bushnell's 
recommendation that settlements be proposed to the Commission by the Commission's stat! 
and the attorney for the person ot!ering settlement. Again Mr. Bushnell quotes out of 
context, for the subject Professor Loss is dJscussing at the point relied upon by Mr. 
Bushnell relates to the failure of the Commission to provide a formal procedure for 
obtaining CommiSSion review of interpretations rendered by the staff and has notlling to do 
with the submiSSion of settlement offers. See 3 Loss, "Secur1ties Regulation'" (2d ed. 
1962), 1896. 

II In this connection, see Gimga~ Will I! 00. v. SecuriUe~ and EfJJchange 00mmi88ion, 
267 F. 2d 461 (C.A. 2, 1939), and ;:securities ana EfJJchange Oommis8ion v. Harri8Qn, 80 F. 
Supp. 226 (D.C.D.C., lIH9) , cited by Mr. Bushnell at pp. 12-13 of his statement. 
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INVESTIGATIONS 

Congress recognized that the Commission could not effectively enforce anu au
minister the securities laws without broad powers of investigation. This is par
ticularly true in view of the fact that, unlike many other types of crimes, it i;;; 
often impossible to determine whether a securities offering involves fraUdulent 
practices, i.e., whether a crime hus been committed at all, without cureful and 
thorough investigation into all the background of the situation. Numerous wit
nesses must be located and many and complex documents examined in order to 
uncover the essential facts which differentiate a securities fraud from a legiti
mate offering.lQ Congress accordingly gave the Commission broad investigative 
powers to administer oaths, subpena "..-itnesses, require the production of docu
ments and in general get at the facts· This process has been likened to an inves
tigation before a grand jury.ll 

Since investigation isa necessary prelude' to any type of enforcement action. 
it is essential thllt the Commission's investigations be permitted to go forward 
efficiently and promptly if the public interest is to be protected before the damagp 
to the public has been done. Further, fairness to persons who may be subject to 
enforcement proceedings requires the stitff to make every effort to be as sure n:;: 
possible of the facts before recommending the institution of a proceeding, and thi:, 
again requires that investigations be prompt and searching. 

It is equally true and equally important that the rights of persons undt>r 
investigation or of witnesses examined in investigations shall be fully respected. 
What concerns the Commission is the possibility of any change in the law that 
would permit the subjects of an investigation to impede its progress by intimi
dating witnesses or in any other manner persuading witnesses to refuse to 
cooperate fully by providing the whole truth. It is precisely to prevent such 
activities that no one except a witness and the prosecuting officials are per
mitted to appear before a grand jury. 

The Commission has for many years accorded witnesses in its inve'stigations 
privileges that are not available to witnesses before a grand jury. For example, 
the Commission has always permitted a witness to be represented by counsel, 
whether or not subpenaed. This practice predates the Administrative Pro
cedure Act, which provides that subpenaed witnesses may be represented by 
counsel in an agency investigation. Unlike the situation before a grand jury, 
a witness in a Commission investigation may normally obtain a copy of his 
testimony and, as provided in the Administrative Procedure Act, he may in any 
event inspect his testimony. As we pointed out at page 18 of our original com
ments, the Administrative Procedure Act specifically provides, "that in a non
public tnve'stigatory ptoceeding the witness may for good cause be limited to 
inspection of the official transcript at his testimony" because otherwise there 
could be situations where the testimony would be used by the subject of the 
investigation to persuade other witnesses to color their testimony or even to 
commit perjury. 

Even in public trials witnesses who are subsequently to testify are fre
quently excluded from the courtroom while other witnesses are testifying in 
order to prevent one witness' testimony from being affected by that of another, 
which would make the ascertainment of truth more difficult. It is of equal im· 
portance that a related practice of not permitting counsel for the subject of 
an investigation to represent other witnesses be applied in investigations. It 
is to the use of this method of securing the truth that Mr. Bushnell objects. 
We submit, however, that the Commission in applying this practice to its in
vestigations bends over backwards so as not to harass persons under investiga
tion or witnesses in investigations. Mr. Bushnell objects specifically to the 
Commission's reservation of (1) the right in appropriate cases not to permit 
witnesses to be repre'sented by the same attorney who is representing the sub
ject of the investigation, and (2) the right in appropriate cases not to permit 
witnesses to obtain a copy of their testimony. 

•10 ~he complexity that may be involved in securities frauds Is indicated by a recent 
crImmal case involving vi()lations of the 'Securities Act, where the trial which resulted 
in convictions covered a period of 11 months. United State,g v. Dardi, 330 F. 2d 316 
(C.A. 2, 1964), certiorari denied, 379 U.S. 845 (1964). 

11 S~ Wooley v. United States, 97 F. 2d 258 262 (C.A. 9, 1938) • In re Securities and 
Exchange Commission, 84 F. 2d 316, 318 (C.A. '2, 1936) ; Consolida.t'ed Mines v. Securities 
and Exchange Commisllion, 97 F. 2d 704 (C.A. 9, 1938) ; cf. Perkin,~ v. Endioott-Johnson 
Oorp., 128 F. 2d 2108. 214 (C.A. 2, 1942), affirmed 317 U.S. 501 (HH3) ; President v. Slceen,
118 F. 2d 58,59 (C.A. 5, 1941). 

http:offering.lQ
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.'\..s to the representation of more than one witness by an attorney, while 
I ~ Commission's investigative rules provide that this generally is not to be 

t \'Ulitted, the Commission has authorized the officers in charge of investigations 
pe malw exceptions and, indeed, has instructed that where requested such an 
~.{~ception is to be granted unless a high official of the Commission has first been 
consulted. . 

;0;1 
\s to a witness obtaining a copy of his testimony, the CommissIOn itself passes

every denial and the witness may, in any event, examine the transcript
H}, his testimony. Moreover, witnesses to an investigation may sometimes wel
l':ome these restrictions. Where, for example, a witness may be employed by 
~he subject of an investigation, the fact that he can tell his employer that he not 
permitted to obtain a copy of the transcript of his testimony or that he may not 
u"e his employer's attorney may protect him from reprisal. On the other hand, 
,;here a witness would be inclined to shade the truth, or to commit perjury, 
lie might escape detection more easily when he has seen the testimony of 
others or where an attorney is present with 'him who represents the subject 
of the investigation and who was present when other witnesses testified. 

With respect to the subject of an investigation, when or if charges are formally 
brought against binI in an administrative proceeding or in a court proceeding he 
will have full opportunity to hear those who testify against him and to cross
examine them. '1'0 permit him to participate in a 'private investigation, 'however, 
{~ither directly or by having his attorney present when other witnesses are 
testifying, could well defeat the purpose of the investigation of uncovering the 
truth. Not only would the subject of the investigation be ina position to intimi
date witnesses or otherwise persuade them to ,be uncooperative, he might also, by 
noting the direction in which the investigation is moving, be in a position to 
conceal or destroy evidence that would otherwise be available. 

The Court of Appeals for the Second Oircuit has recently pointed out that 
secrecy is "necessary in an on-going probe 'so that others under investigation 
and other prospective witnesses might not be warned of what had 'been asked 
and answered and so aided in thwarting the inquiry.' " 12 

In the Oommission's investigation involving Silver King and Shasta, companies 
of which Mr. Kay L. Stoker is president, director and promoter, Mr. Bushnell 
has represented not only Mr. Stoker and 'both companies but also six other indi
viduals and one other company. It was not until a letter (attached hereto) had 
been sent to security holders of Shasta urging them not to cooperate with the 
Commission, which Mr. Bushnell has subsequently admitted he had assisted in 
preparing, that the Oommission took the position that 1\Ir. Bushnell could not 'be 
present at theh examination of additional witnesses in the current investigation 
of Silver King in the guise of acting as their counsel. Whether this is permitted 
under existing laws is an issue now before the Court of Appeals for the Ninth 
Circuit. 

Mr. Bushnell offers to the subcommittee a suggestion that investigations should 
be limited to 6 months, subject only to an appropriate showing that further time 
is needed on a case-by-casebasis. In a ,field in which illegal activities are 'as 
intricate and as widely scattered geographically as they often are in securities 
cases, such a limitation would be wholly impractical and in the absence of fre
quent and repeated extensions, the sheer mechanics of which would in them
selves 'be unduly time consuming, would critically impair the enforcement work 
of the Commission. This is not to say, however, that the Oommission does not 
always attempt to dispose of matters with reasonable promptness. 

The problems faced by the Commission in the conduct of its investigations ha,e 
ueen recognized by the courts. The Honorable William B. Herlands, U.S. district 
judge for the southern district of New York, stated in the course of the trial of 
United States v. Garfield, 61 OR 671 (S.D.N.Y., 1963), affirmed s11,b nom. United 
States v. Dardi, footnote 10, Itupra: 

"It took years of unremitting labor in the faee of all kinds of investigative 
difficulties to develop the facts that were presented to the jury, and if the case 
took 11 months to present the evidence one can only imagine how long it took to 
dig up the evidence. 

"1 therefore want the Securities and Exchange Commission to know that its 
efforts have 'been recognized, and that the Securities nnd Exchange Commission 
and its facilities and personnel should be implemented and strengthened so that 

12In re Bonanno, - F. 2d - (C.A. 2. No. 29583, Apr. 30,1965). citing United States 
v, Tramunti, F.2d (C.A. 2, Apr. 5, 1965). 
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they could carl'S on with e,en greater effectiveness the task of protecting tlw 
securities markets and the investing public from frauds and swindles and other 
sophisticated types of chicanery." 

POSITION OF THE COURTS 

Mr. Bushnell refers to "indulgences granted by the courts" to agencies like this 
Commission. The suggestion that the courts should have prevented the Com
mission's investigations of his clients is wholly without merit. Mr. Bushnell's 
lack of success in court reflects merely the fact that the courts are unwilling to 
hinder the Commission in the discharge of its responsibilities. and that Mr. 
Bushnell was neV"er able to come up with any evidence in support of his charges 
of misconduct by the staff of the Commission. The courts properly do not en
gage in fishing expeditions into the mental processes of the members of the Com
mission, particularly when they are discharging their quasi-judicial respon
sibili ties. 

Mr. Bushnell suggests that the courts should have absolute discretion to de
cline to enforce an agency subpena. While the Commission does not suggest 
that the Federal courts are without power to decline enforcement of its sub
penas upon a proper showing, if Mr. Bushnell's suggestion were accepted, the 
investigative power granted by Congress could be frustrated, and there would be 
transferred to the courts the administrative power to determine whether or not 
suspected violation of the securities and other laws should or shOUld not be 
investigated. This proposal is of doubtful constitutionality and of even more 
doubtful wisdom. 

[Securities Exchange Act Release No. 7095] 

UNITED STATES OF AMERICA BEFORE THE SECURITIES AND 
EXCHANGE COMMISSION, JULY 8, 1963 

IN THE MATTER OF KEYSTONE SECURITIES CORP., 
816 SOUTH MAIN S'rREET, SALT LAKE CITY, UTAH 

FILE NO. 8-9684 

Securities Exchange Act of 1934-Sections 15(b) and 15A(b) (4) 

FINDiNGS, OPINION, AND ORDER REVOKING BROKER-DEALER REGISTRATION 

These are proceeding pursuant to Sections 15 (b) and 15A (b) (4) of the Secur
ities Exchange Act of 1934 ("Exchange Act") to determine whether to revoke 
the registration as a broker and dealer of Keystone Securities Corp. ("regis
trant") and whether M. Russell Ballard, Jr. "'resident, a director and principal 
stockholder of registrant, is a cause of any :der of revocation which may be 
entered. 

The order for proceedings alleged, amon other things, that registrant, aided 
and abetted by Ballard, willfully violatr Section 15(b) of the Exchange Act 
and Rule 17 CFR 240.15b-8 thereunder i . that they filed as a document supple
mental to registrant's application for registration a financial statement which 
falsely stated that registrant had $2,500 cash on deposit as of June 7, 1961, and 
willfully violated Section 17(a) of the Exchange Act and Rule 17a-3 there
under in that they failed, during the period from approximately July 12, 1961 
to approximately November 16, 1961, to make and keep current books and records 
as required by said Rule. The order also alleged that on or about April 24, 
July 31 and October 24, 1961, registrant and .Ballard willfully violated Sections 
7 and 10 of the Securities Act of 1933 ("Securities Act") in that they aid.ed 
and abetted Shasta Minerals and Chemical Company ("Shasta") in making 
false and misleading statements, and failing to make required statements, in a 
registration statement and amendments thereto filed by Shasta pursuant to the 
Securities Act regarding. among other things, prior sales of Shasta stock in 
violation of Section 17 of the Securities Act, financial statements and financial 
condition and prior actiivties of Shasta, and the relationships of Shasta and its 
officers, directors, and promoters with registrant and Ballard. 

A hearing and posthearing procedures were waived, and respondents, without 
admitting or denying the allegations of the order, stipulated that we may find 
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. registrant wi~h or aided and abetted by Ballard 'willfully ,-iolated the 1ttll. , > pl'ovi;,;lOllS of the Acts and rules thereunder as alleged, but that charges 
'll!O~~OltltiOllS of Section 17 ( a) of the Securities Act and Sections 10 (b) and 
(l~ ( ) (I) of the Exchange Act and rules thereunder also alleged ill the order 
1<>. cproceedingS be dismissed; and they consented to revocation of registrant's 
fO~, .trutioll as a broker-dealer and a finding that Ballard is a cause thereof. 
re~~)on the basis of the allegations in the order for proceedings and the stipula
. n und consent, we find that registrant and Ballard willfully violated Sections 

~1(:11l;1 10 of the Secur~ties Act; that registrant, aided and abetted by Ballard, 
i':UfullY violated SectIOns 15(b) and 17(a) of the Excange Act and Rules 17 
,!J'R ,)40.15b-8 and 17a-3 thereunder as alleged in the order for proceedings, 
(;ut it is in the public interest to revoke registrant's registration as a broker
t'~ler' and that Ballard is a cause thereof. 
de :\ccc;rdingly, IT Is ORDERED, that the registration as a broker and dealer of 
K~ystolle Securities .Corp. 'be, and i~ hereby is, revoked, and it is found that Mr. 
R lS~t'll Ballard, Jr., IS a cause 'of thIS order. 

~t~. the Commission (Chairman CARY and Commissioners 'WOODSIDE, FREAR, 
and'WHITNEY), Commissioner COHEN not participating. 

(Entered on the date first noted above.) 
ORVAL L. DuBOIS, 

Secretary. 

[Securities Act Release No. 4741] 

[Securities Exchange Act Release No. 7472] 

UNITED 	STATES OF AMERICA BEFORE THE SECURITIES AND 
EXOHANGE COMMISSION, NOVEMBER 24, 1964 

IN THE MATTER OF SHASTA MINERALS & CHEMICAL COMPANY 

FILE NO. 2-18004 

Securities Act of 1933--section 8 ( d) 

IN THE MATTER OF CASCADE CORPORATION 

FILE NO. 8-9659 

Securities Exchange Act of 19342--Sections 15(b) and 15A(b) (4) 

FINDlNGS, OPINION AND ORDER PERMITTING WlTHDRAWAL OF REGISTRATION STATE
MENT AND REVOCATlNG BROKER-DEALER REGISTRATION 

These are consolidated proceedings to determine (1) whether, pursuant to 
Section 8 ( d) 'Of the Securities Act of 1933, a stop order should issue suspending 
the effectiveness of a registratinn statement filed 'by Shasta Minerals & Chem
ical Company 	("Shasta") on April 24, 1961 with respect to a proposed offering
of 500,000 	shares of its common stock, 201 par value, at $2.50 per share; and
(2) whether, pursuant to Sections 15(b) and 15A(h) (4) of the Securities Ex
change Act of 	1934 ("Exchange Act"), the registration as a broker and dealer
of Cascade Corporation ("Cascade") should be revoked and Kay L. Stoker,
presid1:nt, a director and beneficial owner of 10% or more of the stock of Oas
cade and also president of Shasta, should be found the cause of an order of revn·
cation if entered.

,Shasta,Cascade and Stoker have submitted an offer of settlement. Under 
the terms of the offer,Shastaagrees to withdraw its registration statement. 
It further agrees to furnish to the Commission its stockholders list which is the 
subject of sUlbpoena enforcement proceedings pending in an investigation of
Shasta.1 Cascade and Stoker consent to a finding that Cascade, aided and abetted
by Stoker, willfully violated Section 17(a) of the Exchange Act and Rule 17 
eFR 240.17a-5 thereunder in that it failed to file the required reports of its 
finanCial condition for 19tH, the year in which it 'became registered as a broker 
~d dealer, and 1962 and 1963. They further agree, without admitting the 

lS.E.O. v. 	Shasta MineraZs ~ Chemical Company, Civil Action No. C194-62, D. Utah. 
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violations charged in the original order for proceedings with respect to Cascade 
tha t such order shall be deemed amended to include a charge of the above vio~ 
lations. In addition, Cascade consents to revocation of its 'broker-dealer registra
tion, and Stoker consents to a finding that he is a cause of such revocation. 

We have carefully considered the record and the terms of ,the offer of settle
ment, and have determined to accept such offer. Shasta's registration state
ment never became effective and it appears that no securities were sold pur
suant thereto. We think that withdrawal of the registration. statement may be 
permitted and that the stop order proceedings should aecordingly be discon
tinued. Any further securities offering by the company will, of course, have to 
comply with the Securities Act. Shasta's agreement to furnish its stockholders 
list will make unnecessary the continuation of the subpoena enforcement pro
ceedings and expedite the investigation. 

We find that Cascade, aided and wbetted by Stoker, willfully violated the 
Exchange Act as specified in the offer of settlement, and we conclude that it 
is in the pUblic interest to revoke its broker-dealer registration and that Stoker 
isa cause of such revoca,tion. 

Accordingly, IT Is ORDERED that the registration statement of Shasta Minerals 
& Chemical Company be, and it hereby is, withdrawn, that the stop order pro
ceedingsbe, and they hereby are, discontinued, and that ,the registration as a 
broker-dealer of Cascade Corporation be, and it hereby is, revoked, and it is 
found that Kay L. Stoker Is a cause of such revocation. 

By the Comission (Commissioners WOODSIDE, OWENS, BUDGE, and WHEAT), 
Chairman COHEN not participating. 

ORVAL L. DuBOIS, 
Secretary. 

SHASTA MINERALS & CHEMICAL COMPANY, 
826 Sou.th Main Street, Salt Lake Gity, Utah, 84101, 

December 9, 1964. 
DEAR STOCKHOLDER: 

As you were advised some three years ago the Company was in the process of 
registering for sale with the Securities and Exchange Commission 500,000 shares 
of stock at '$2.50 a share. Just prior to such registration becoming effective in 
November of 1961, the S.E.C. instigated stop order proceedings in connection with 
said registration. ,Since that time and as a result of these proceedings the 
Company, for all practical purposes, ,has been prohibited from making any reports 
to its stockholders. Serious charges were made against the Company and its 
president and these matters were thoroughly investigated at the time of a hear
ing held in San Diego the latter part of November and the first part of December, 
1961. Argument on these charges was made before the Commission on July 31, 
1962, and since that time the matter 'has been kept under advisement 'by the 
Commission without any decision having been made. During all the time that the 
Commission held this under advisement we have been virtually prohibited from 
making further reports to you as our stockholders. 

We are now happy to' report, 'however, that the stop-order proceedings have been 
vacated and the charges against the 'Company and its president have been with
drawn. As part of the settlement with the S.E.C. a current list of all of the 
stockholders of Shasta was given to the Commission. This causes us to believe 
that a questionnaire may be sent out to the Shasta stockholders, or S.E.C. repre
sentatives may attempt to interview some of the Shasta stockholders. As a result 
of our experience with the.Securities and Exchange Commission for the last three 
years, we are convinced that it is not for the best interest and welfare of the 
Company or its stockholders to cooperate with the 'S.E.C. The attorney for 
Shasta has advised us that the stockholders are not required to answer these 
questionnaires, nor as they required to grant an interview or answer any questions 
asked them by S.E.C. representa.tives.Further, he advises that the stockholders 
should not answer the questionnaire or answer any questions unless they are 
represented at the time by legal counsel. If any stockholder has any questions 
concerning this matter, or if they receive, any questionnaires or are contacted 
by any representatives of theS.E.C., you may caU the ·company collect to discUSS 
what procedure should be followed at that time. 

In view of the lapse of time since the Registration Statement was filed and 
because of three favorable transactions negotiated by the Company, it is noW felt 
that it is not necessary or desirable to proceed at this time with the proposed 
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Registration and public sale of stock. The Registration Statement and proposed 
offering have therefore been withdrawn. 

During the time that the foregoing litigation has been carried on, the Company 
1)a8 negotiated three major transactions which have greatly strengthened the 
financial position of the Company. The Company has continued with its contract 
of purchase of the properties in Shasta County California, reducing the unpaid 
portion of the purchase contract from $120,000.00 to $45,000.00 and has commit
mentssuffieient to enable it to meet the balance of the payments on that contract. 
'l'he Company located and acquired approximately 200 mining claims in the 
White Pine Mining District near the old town of Hamilton, Nevada, which claims 
bave been sold by Shasta under favorable terms. A more detailed report CQn
cerning this sale will be made 'at a later date. The contract for the sale of surface 
rights and land developments in the Shasta area is still in force and effect and 
funds are continuing to be received by Shasta pursuant to the terms of that con
tract. 

The major transaction of current interest to the stockholders, however,involves 
the property in the Ward Mining District, 18 miles south of Ely, Nevada. The 
Company acquired 10 patented claims in this area for nominal consideration. 
Shasta, on March 29th, 1962, took an option to acquire a leasehold interest in
volving 20 patented claims and 11 unpatented cla'ims in the same area. InMay 
of 1962 a Nevada Corporation, known as 'Silver King Mines, Inc., was formed 
by some of the officers and stockholders of Shilsta and Silver King then purchased 
from 'Shasta these claims and OptiOO1 involving the property in the Ward Mining 
District. The terms of purchase involved $250,000.00 cash and 175,000 shares of 
stock of Silver King. As a result of the large stockownership and the inter
locking Board of Directors, it may be assumed that Silver King is a subsidiary 
of Shasta. 'Under the terms of this contra("'1: $150,000.00 has been paid to Shasta. 
Silver King conducted an exploratory prQgramby which it was able to establish 
the existence of ·sufficient ore to warrant and justify the cOO1struction of 'a 250 
ton-per-day mill, which mill has now been placed into operation. It is the opinion 
of the officers and directors of Shasta that the Silver King stock which Shasta 
owns is now reasonably worth in excess of $1,250,000.00. 

You can now expect to receive periodic reports from your Company. 
THE MANAGEMENT. 

REPLY TO THE MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION, 
BY DAN. S. BUSHNELL 

The answering memorandum submitted by the Securities and Exchange Com
mission doesn't· objectively answer, on the merits, the problems of publicity, 
unreasonable delays, and duplicitous proceedings. Since the Commission, by 
ignoring such issues, apparently has no answer on the merits, it has resorted to 
the familiar procedure, under such circumstances, of attempting to discredit the 
person making the assertions against it. 

Tbe memorandum of the Securities and Exchange Commission completely 
omits any answer for the following: 

1. A public necessity for the publicity involving the San Diego hearing. 
2. A public necessity for the publicity involving the Keystone matter. 
S. A public necessity for the publicity involving the Hawaiian proceedings. 
4. That the use of publicity by the staff was not in violation of the rules of 

the Securities and Exchange Commission. 
5. That the use of publicity by the staff was not a violation of the canon 

of ethics for members of the bar, more particularly in connection with the 
Hawaiian proceedings. 

6. Any justification for the unreasonable delay in processing the registra
tion statement of Shasta. 

7. Why no decision was rendered involving the San Diego hearing during 
the 2%-year period that the matter was under advisement... 

8. Why parties could not present to the Commission, through their counsel, 
offers of settlement or requests for private hearings rather than have the 
staff present the matter to the Commission. 

9. Any justification why the Commission should be permitted to simul
taneously harass a party with a private and a public proceeding involving 
exactly the same issues and evidence. 

http:1,250,000.00
http:150,000.00
http:250,000.00
http:45,000.00
http:120,000.00
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10. That there is an inadequate remedy at law for arbitrary and oppressive 
use of publicity.

11. That irreparable injury has not been occasioned by the unwarranted 

use of publicity in the cases mentioned above. 


Since the SEC has chosen to ignore the foregoing issues, it must be assumed 
that it has no answer. Those items which the legal staff has chosen to discuss 
are n{)t accurate or objective, as is demonstrated by numerous statements in their 
answer such as the following: 

1. "Putting them out of business." The parties were never actually in 

business and had only qualified as broker-dealers at the suggestion of the 

SEC. 


2. "Removing Mr. Stoker from the securities business." It hasn't been 

established that Mr. Stoker was ever in the securities business. 


3. "Sale to the public of Shasta stock by means of a deficient registration 

statement." It has never been established that there was a deficient regis

tration statement. 


4. "The extent which Mr. Bushnell's clients violated the securities laws." 

It has not been established that there have been any violations. 


5. The news releases were "faetual and. unvarnished summaries." The 

facts have not been ruled upon by any deciding authority. Why were the 

news releases issued in the first place? 


6. '''There was no excessive or eXitraordinary amOllLIl.t of 'publicity." 

Whether it's excessive or extraordinary in the mind of the Securities and 

Exchange Commission, to the injured party the suffering and irreparable 

harm is irrefutable. 


7. "In every case the Commission weighs the possibility of injury." There 

is no discussion or showing of what factors, if any, were weighed in issuing 

the releases in the three cases discussed herein. In fact, any public necessity 

for any releases whatsoever, has been completely ignored in the answer of 

the Oommission. 


7.5. "Witnesses may come in as a result of the public notice." Before one 

is accused and blackened in the press, on the radio, and TV, the evidence 

and witnesses should already be known. 


8. "The Commission would have been subjected to legitimate criticism" 

had it not made the public releases. This concern about legitimate criticism 

for not making public releases is a paradoxical sham in view of its lack of 

concern over legitimate criticism for issuing such releases. 


9. That is is appropriate to use the words "fraud, and false and mis

leading" because they are contained in the statute. Unless the Commission 

can sustain such charges, the questionable news releal'!€tS should not be 

based thereon. . 


10. Its indifferent and incredible position before Judge Christensen was 

based on a "misunderstauding" between the Washington and Salt Lake City 

offices. No such reason WM given to the court and the record will not support 

any basis for a misunderstanding of the commitment made to the court. 


11. The. naive assertions made by the Commission that it is without re

sponsibility, since it makes doubly clear the distinction that "possible viola

tions represent merely charges advanced by the staff and not findings made 

by the Commission" is unrealistic. There is no consolation here for the 

accused, nor any vindication of the Oommission, when these charges are 

not substantiated and the accused has been loathsomely branded as a cheat 

and a fraud by the publicity instigated by the Commission. 


12. The ironical assertion that the Commission, "efficiently and promptly" 

conducted its investigations. 'No justification or even any explanation has 

been made as to the unreasonable delays experienced in the cases discussed 

herein. 


13. That the staff makes every effort to' "be as sure as possible of the 

facts," also that the "rights O'f persons under investigation are fully re

spected." These are prepo.sterous paradoxical statements, when the Commis

sion is not willing to discuss the specific facts of the cases and show how 

those facts can be reconciled with such self-indulgent claims O'f propriety. 


14. The presumptuous analogy of an SEC investigation with that of a 

grand jury. The presence of a prosecuting attorney, a presiding judge, and 

findings by a jury are all lacking in the investigation and procedures of the 

Commission. The staff members make the investigation and formulate the 
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charges and then decided O'n the cO'urse O'f action to' be taken withO'ut any 
shO'wing O'f a prO'bable cause to' any independent reviewing authO'rity. The 
O'nly analO'gy is that the damaging effect O'f the charges O'f the SEC, is cO'm
parable to' the potential damage frO'm legitimate publicity arising from a 
grand jury indictment. 

15. That the CommissiO'n "bends O'ver backward sO' as nO't to' harass 
persons under investigatiO'n." A statement O'f insufferable arrO'gance in view 
of the facts in these cases. 

16. Self-annulling, incO'nsistent PO'sitiO'ns that the CommissiO'n "acts ef
ficiently and prO'mptly" but that the prO'posed 6-mO'nth limitatiO'n O'n inves
tigatiO'n, withQut a shO'wing Qf gO'O'd cause fO'r cO'ntinuing, WQuid critically 
impair the enfO'rcement wQrk O'f the CQmmissiO'n. 

The attempt to disparage and discredit the accuser further demO'nstrates the 
lack Qf O'bjectivity and resPQnsibility which shQuld have been shQwn to' a U.S. 
Senate subcQmmittee. Briefly, the unreliability Qf such assertiQns is as fO'llQws: 

1. Lack O'f cooperatiQn by the undersigned. The recO'rds in the hearing and 
the depositions will nQt support such a claim. The making available O'f witnesses, 
boO'ks and recO'rds, exhibits, inspectiO'ns Qf prO'perties and technical data, is 
vO'luminQus evidence to' the cQntrary O'f such an assertiQn. The reliance upon 
legal defenses, sustained by the CQurts, cannO't be tQrtured intO' a substantiatiQn 
of a claim O'f lack Qf cooperatiQn. 

2. That the undersigned is nO't just a lawyer representing a client, but is part O'f 
management. This is a true statement fO'r the last 4 mQnths, but is untrue fQr 
the 4 years preceding that date when substantially all O'f these prO'ceedings tO'Qk 
place. 

3. That twO' Qf the three primary complaints of the undersigned were to' prevent 
the CQmmissiO'n frQm carrying fO'rward its investigation activities. The written 
and O'ral statements submitted by the undersigned to' the subcO'mmittee will nO't 
substantiate this claim. The QbjectiQns are to' the manner and means used by 
the CQmmission in carrying Qn its investigatiQns. The eliminatiQn O'f unwar
ranted publicity and unreasQnable delays dO'es not suppO'rt the claim that inves
tigatiQns shQuld be prevented. 

4. That witnesses represented by Mr. Bushnell refused to' hQnO'r CQmmissiQn's 
subpenas. The memO'randum O'f the CommissiQn admits that six Qther witnesses 
represented by Mr. BushI).eU have given testimO'ny. The refusal culminating 
in the litigatiQn in the Tenth Circuit Court resulted in the affirmance by that 
cO'urt O'f the legal grO'unds fQr such refusal. The O'ther legal proceeding in Hawaii 
resulted frQm the CO'mmissiO'n's refusal to' take the testimO'ny Qf the directO'r 
represented by Mr. BushnelL 

5. Mr. Bushnell's lack Qf success in CQurt. A statement Qf questiO'nable signifi
cance 0'1' relevance, but again inaccurate.' There have been Qnly twO' CIOUrt cases 
invO'lving the parties. In the first Qne, the Tenth Circuit CQurt Qf Appeals fQund 
against the CO'mmissiQn. In the secQnd Qne, the trial judge in Hawaii Qn the pri
mary case ruled against the CO'mmissiO'n, which is nO'w appealing frO'm that deci
siO'n. AnQther case was incidentally cO'nsQlidated with the Hawaiian prO'ceedings 
uPO'n which the CQmmissiO'n received a favO'rable ruling. 

6. QuO'tatiO'ns frO'm Judge Christensen that the undersigned was overly ag
gressive in attempting to' prQcure O'rai and written testimO'ny frO'm the CQm
missiO'n and its files. The undersigned admit.s that he certainly was attempting 
to' prO'cure such testimO'ny pursuant to' the decisiO'n from the Tenth Circuit 
CO'urt of Appeals. Tbe fact that the trial cO'urt WO'uid nO't make such 
testimO'ny 0'1' evidence available in spite O'f the decisiO'n O'f the cO'urt O'f appeals, 
just emphasizes the assertiO'ns made befQre the Senate subcO'mmittee that an 
accused cannO't sustain the burden O'f prO'O'f to' shO'W that news releases were issued 
by the CommissiO'n to' disparage and discredit. Such a shO'wing, if it eQuId be 
made, WO'uid be tO'O' late. The burden O'f prO'of must be placed upon the CO'mmis
siO'n sO' strO'ngly that it O'perates as a deterrent against the issuance O'f such news 
releases in the first instance. 

7. Inability to' sUPPO'rt charges of miscO'nduct by the staff O'f the CO'mmissiO'n. 
Evidence supPO'rting these charges is already befO're the Senate subcommittee 
in affidavit fO'rm cO'rrO'borated by sUPPO'rting letters and dO'cuments cO'ntained in 
the exhibit "RecO'rd O'n Appeal," Shasta Minerals d: Chemicals Co. v. Seouri
ties ana Ewchange C()tI1Wn.wsion. In accO'rdance with the suggestiO'n made bIy 
Chairman LO'ng, that a separate hearing invO'lving these charges might be indi
cated, the undersigned WO'uid mO're than welcO'me the O'PPO'rtunity to' submit the 
evidence cO'ncerning nO't O'nly the alarming practices O'f the CQmmission with re

http:BushI).eU
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gard to' publicity, unreasQnable delays, duplicitas actiQns, flagrant and arrogant 
attitudes befQre the cQurts, but alsO' evidence O'f threats, intimidatiQns, entrap
ment, and the usurpatiQn O'f authQrity and PO'wer beYQnd that specified by 
CQngress. 

In spite Qf the fO'regQing charges and cQuntercharges, the facts still remain 
that peO'ple have been stigmatized by unwarranted publicity instigated by the 
CQmmissiO'n. There has been nO' shQwing, nQt even an attempt to' shO'w, why in 
the prO'ceedings in Hawaii, any publicity whatsQever was indicated. The Qnly 
issue was wbetber a directQr CQuid be represented by cO'mpany cQunsel. Under 
sucb a prQceeding, wbere is the sligbest need O'r necessity to' advise the public 
O'f alleged illegal sales invQlving fraud and misleading statements? 

Likewise, there was nO' shO'wing, Qr attempt to' shm,v, any public necessity or 
need warranting the flagrant publicity involving the Keystone case. The broker
dealer firm came into existence as a result Qf a suggestiQn frQm the Commis~ion. 
DUring a period of several mO'nths it Qnly had apprO'ximately 2 dozen transactions 
and then had filed its retIUest to withdraw frQm the securities business. Now tbe 
CQmmissiQn boasts that it put this cQmpany Qut O'f the securities bUSiness, thus 
ignoring the real issue O'f wbether there was any justificatiQn for snch an aCCQm
plishment and tbe means used to' accomplish such Qbjective. There is no listing 
Qf the "factO'rs weigbed," nO'r cQnld tbere be any, by the CO'mmissiO'n justifying 
the initial publicity and the intimidatiQn implicit in the CQmmissiO'n's cQntinued 
insistence tba t any hearing Qn the vicariO'us charges made against tba t brO'ker 
WO'uid bave to' be public. 

AlsO', the CO'mmissiQn failed to' discuss any specific reaSiOns O'r justificatiO'ns 
fO'r the publicity invO'lving the San DiegO' hearing. The cO'mpany fO'r 6 months 
had been attempting to' cQmply with any and all suggestiO'ns and requirements 
Qf the CommissiO'n to' complete its registratiQn Qf its stock. NO' stock had been 
sold by the company during this period of time, nor was there any indicatiQn 
that it intended to' do so. Even after the hearing, and all Qf the adverse pub
licity, the CO'mmissiQn did not make a decisiO'n O'n the charges made by tbe 
staff, since it held the matter under advisement fQr apprO'ximately 2lh years and 
never made a decision O'n thO'se charges. Again, where was there any justifica
tiQn fQr the dismaying publicity instigated by the staff at the commencement Qf 
tbe hearing? Even thQugh a bearing is pUblic, it dO'es no.t necessarily fQllo.W that 
tbere must be an O'utburst Qf publicity as suggested and practiced by the CQm
missiO'n. 

Mr. LO'omis, General Counsel fQr the CO'mmissiQn, specifically tO'ld Chairman 
Long that he WO'uld, in the written reply, explain the reason for the unreasonable 
delays invQlved in these cases. Just as the CQmmissiO'n did not honQr its cO'm
mitments to tb~ court, it has nO't honored this statement befO're this subcommittee. 

As PQinted Qut by Mr. Fensterwald, there is a basic inCQnsistency in the posi
tiQn taken by the CO'mmission against the prQvisiQns of the proposed Senate bill 
pertaining to. the requirements fQr a public hearing, and the PQsitiQn Qf the 
CO'mmissio.n demO'nstrated in the three cases mentiQned abQve, as well as the 
positiO'n taken by the CQmmission in its memorandum. The CO'mmissiQn, in its 
written statement concerning this legislatiO'n,advocates that it shO'uld be per
mitted to' have private hearings so that it might protect people frO'm harmless 
publicity until charges have been substantiated. The incQngruity Qf that asser
tiO'n with the handling O'f these cases by the CQmmissiQn is indisputable. 

The failure 0'1" the Co.mmissiQn to recQgnize what it has dQne, and what it can 
dO', by its alarming publicity practices is mo.st dismaying. The fact that the 
CQmmissiO'n can give nO' justificatiQn fQr such practices in these cases is even 
mQre frustrating in view of their presumptuQus claims O'f prO'priety. 

But even mQre appalling is the statement that the CommissiQn had "Qbtained 
its essential O'bjectives" of putting thebrQker-dealers "out Qf business"; all O'f 
this withQut ever having substantiated any Qf the charges or daims made against 
the cO'mpanies. That it was dQne by cO'ercio.n and intimidatiQn, resulting frQm 
unwarranted use Qf adverse publicity, seems to' give the CQmmissiQn no. hesita
tiQn. That it may not be the function Qr pnrpQse Qf the Commission to' unjusti
fiably put peQple "Qut O'f business" seems Qf nO' CQncern to' the CQmmissiQn. That 
thecQmpanies came intO' existence as a result of suggestiQns from the CQmmis
siO'n, and were not in fact actually in business when tbey were PQunced uPQn 
by the CQmmissiQn to' accQmplish its incredible objectives, is a gO'od example 
Qf bureaucratic irresponsibility and entrapment. Equally distreSsing is the 
CQmmissiQn's obviQUS indifference to' the fact, that if the charges made by it 
were well fQunded it was nQt justified in crucifying the participants by stigma
tizing publicity in the first instance. NO' mentiQn is made in its answer as to 
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why it agreeu to settle the cases on "face saving technicalities." Its complete 
attempt ill the answer, is to insinuate that since the cases were settle(} there 
WHS an implied admission of culpability on the part of the persons accused. 
However, the real facts are to the contrary. The Commission in each instance 
,,1J.mdollec1 its original position after publicising its vilifying charges and accept. 
ed a minimal offer of settlement and then prepared its self-serving, ex parte 
findings and decisions. All of which is consistent with the statement of Judge 
Christensen that he had too many cases "where there is a big blaze of publicity 
on the commencement of action by the Commission; and then when the facts 
beo'in to be explored, the Commission comes in and asks for dismissals and 
reduces charges." It is alarming, dismaying, and even shocking that the U.S. 
Seeurities and Exchange Commission boasts that they have accomplished their 
purpose of putting people out of business without any regard to the manner and 
the means used to accomplish such impeachable objectivities. 

It is respectfully submitted that legislation be enacted of sufficient strength 
to deter if not prohibit the instigation of publicity by administrative agencies 
where there is no independent reviewing authority to establish the existence of 
"probable cause" for the charges made. The opportunity to use such awesome 
power renders insignificant and other legitimate sanctions which Congres,'3 may 
1ll1ve authorized. The awful threat of being branded as a liar and a cheat in 
the press before such charges are proved or disproved robs the individual of 
his fundanmental right to challenge the actions of such administrative agen
cies. Although this paramoun t problem of publicity so dominates this discus
sion, an overhauling of the Administrative Procedure Act with reference to 
unreasonable delays, subpena enforcement, time limitations on investigations. 
the right to be heard and represented by counsel, the right to procure copies 
of testimony, all should be studiously considered by this subcommittee and the 
entire Congress of the United States. 

Respectfully subrnitted. 
DAN S. BUSHNELL. 

Senato.r Lo.NG. Our next witness is ~Ir. Dale W. Hardin, manager, 
TransPo.rtatio.n and Co.mmunicatio.n Department, U.S. Chamber o.f 
Commerce. 

Befo.re Mr. Hardin co.mes up, I Wo.uld like to. suggest to o.ur wit
nesses that we are getting dangero.usly clo.se o.n the time factor. We 
shall be happy to. print their statements in full, and if yo.U will sum
marize them very briefly we'shall be glad to. print them for yo.u. 

STATEMENT OF DALE W. HARDIN, MANAGER, TRANSPORTATION 
AND COMMUNICATION DEPARTMENT, CHAMBER OF COMMERCE 
OF THE UNITED STATES; ACCOMPANIED BY VERNE R. SULLIVAN, 
ASSISTANT MANAGER, TRANSPORTATION AND COMMUNICATION 
DEPARTMENT, CHAMBER ,OF,OOMMERCE OF THE UNITED STATES 

Mr. HARDIN. Thank Yo.U, ~1r. Chairman. With me to.day is Mr. 
Verne R. Sullivan, assistant manager o.f the transPo.rtation and com
municatio.n department. I am Dale "\,V. Hardin, manager of the 
Transportatio.n and Co.mmunicatio.n Department o.f the Chamber o.f 
Co.mmerce o.f the United States. 

The transPo.rtatio.n and communicatio.n co.mmittee, thro.ughits sub
co.mmittee on co.mmunicatio.ns, initiated the natio.nal chamber's Po.si-
tio.n o.n this bill. It is a 62-man committee, co.mpo.sed o.f representa
tives o.f all mo.des o.f transPo.rtatio.n and communicatio.n, including 
magazine and newspaper publishers, radio. and televisio.n broadcasters, 
and the general business public. 

The co.mmittee has studied the testimo.ny taken last year o.n S. 1666 
and it has discussed the pro.Po.sal at so.me length as well as making 
inquiries as to. its effect o.n so.me segments of the business co.mmunity. 

http:testimo.ny
http:co.mmunicatio.ns
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S. 1160, a we understand it, would (1) require publication in the 
Federal Register of certain information concerning organization and 
procedures, rules, and general policies of Federal ag-encies; (2) direct 
that all final opinions and orders, statements of pollcy and interpreta
tion, and staff manuals be made available for pubhc inspection and 
copying; (3) require every agency to make all its records promptlv 
available to any person; (4) identify eight specific categories of sensi"
tive information which are to be protected from disclosure; (5) per
mit persons seeking government information to file suit in a U.S. dis
trict court to have an agency produce records improperly withheld' 
and (6) give the district courts power to punish agency officials fo; 
contempt If they refuse to disclose the records. 

In other words, the bill would provide the right of access bv the 
public to all nonsensitive areas of government information. ~ 

A free flow of information from and concerning all branches of gov
ernment at all levels is a right of the public and is essential to OUf 

democratic society. The freedom of the Nation depends on an elec
torate well informed by a free press, as guaranteed by the Constitu
tion. It is a responsibility of government to protect and preserve this 
constitutional guarante by a policy of full dIsclosure of mformation. 
Except for matters clearly affecting national security or otherwise 
covered by statute, all business of government should be fully dis
closed to the public and the burden of proof must rest with govern
ment in every instance to justify withholding any information. 

This is a set of principles adopted by the membership vote at our 
annual meeting in April 1964 and reaffirmed by the board of directors 
as recently as February of this year. 

The national chamber has not, so far as I know, been wrongfully 
denied any information it has sought. However, in the interest of 
assuring the free flow of information so necessary if we are to have 
a well-informed public, we believe that broad, but effective, guidelines 
must be laid Hown. Certainly, the examples cited by some witnesses 
before this committee are inexcusable. The injury that mav derive 
from the denial to the public of legitimate information is of more 
jmportance than any purpose that might be served by withholding 
information for such reasons as concealing embarrassing mistakes or 
irregularities. 

We inquired of several trade associations that are members of the 
national chamber and whose members are required to file reports 
with various Government agencies, as to whether the enactment of this 
measure would, in their judgment, afford adequate protection with 
respect to information given the Government by business. Responses 
were that they did not believe that it would prejudice the protection 
afforded to business and trade secrets or properly confidential matters. 

We believe S. 1160 will help to make more effective the principles 
approved by the national chamber's members, and we are therefore 
glad to endorse it and to urge its enactment. 

Mr. Chairman, we appreciate this opportuinty to express our views 
on this proposal. If there are any questions, I would be glad to try 
to answer them for you. 

Senator LoNG. Thank you, Mr. Hardin. Your statement in support 
of the bill has been very helpful to us. 

~fr. Fensterwald ~ 
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Mr. FENSTERWALD. I do not have a question. I would just like to 
make a comment that I think this statement and the actions that lie 
behind it are one of the most helpful signs we have had, because one of 
the arguments that has been launched against this bill by almost every 
fwency in town is that we would be giving away business secrets to 
tl~e great detriment of the business community. As the bill was 
clru.Ited, we do not think that is true and \ye are glad to have your 
support on that particular point. 

Mr. HARDIN. Neither did our members, Mr. Chairman. 
Senator LoNG. Thank you very much. Mr. Hardin. 
( The prepared statement of :J\1r. Hardin, and a letter receivecllater, 

are as follows:) 

'TESTIMONY OF DALE \V. HARDIN FOR THE CHAMBER OF COMMERCE OF THE 
UNITED 'STATES ON S. 1100 

I am Dale W. Hardin, manager of the transportation and communication 
department of the Chamber of Commerce of the United States. With me today is 
Verne R. Sullivan, assistant manager of the transportation and communication 
department. We are appearing in support of S. 1160. 

The tronsportation and communication committee, through its sUbcommittee 
on communications, initiated the national chamber's position on this bill. It is 
a 62-man committee, composed of representatives of all modes of transportation 
and communication, including magazine and newspaper publishers, radio and 
television broadcasters, and the general business public. 

The committee has studied the testimony taken last year on S. 1666 and it has 
discussed the proposal at some length as well as making inquiries as to its effect 
on some segments of the business community. 

S. 1160, as we understand it, would (1) require publication in the Federal 
Register of certain information concerning organimtion and procedures, rules, 
and general policies of Federal agencies; (2) direct that all final opinions and 
orders, statements of policy and interpretations, and s·taff manuals be made 
available for public inspection and copying; (3) require every agency to make 
all its records promptly available to any person; (4) identify eight specific cate-
gories of sensitive infoI"Illation which are to ,be protected from disclosure; (5) 
permit persons seeking Government information to file suit in a U.S. district 
court to have an agency produce records improperly withheld; and (6) give the 
district courts power to punish agency officials for contempt if they refuse to 
disclose the records. 

In other words, the bill would provide the right of access by the public to all 
nonsensitive areas of Government information. 

A free flow of information from and concerning all branches of Government at 
all levels is a right of the public and is essential to our democratic society. The 
freedom of the Nation depends on an electorate will informed by a free press, as 
guaranteed by the Constitution. It is a responsibility of Government to protect 
and preserve this constitutional guarantee bya policy of full disclosure of infor
mation. Except for matters clearly affecting national security or otherwise 
covered by statute, all business of Government should be fully disclosed to the 
public and the burden of proof must rest with Government in every instance to 
justify withholding any information. 

This is a set of principles adopted by a membership vote at our annual meet
ing in April 1964, and reaffirmed by the board of directors as recently as Feb
ruary of this year. 

The national chamber has not, so far as I kuow, 'been wrongfully denied any 
information it has sought. However, in the interest of assuring the ,free flow of 
information so necessary if we are to have 'a well-informed public, we believe 
that broad, but efi'ective, guidelines must be laid down. Certainly the examples 
cited by some witnesses before this committee are inexcusable. The injury that 
may derive from the denial to the public of legitimate information is of more 
importance than any purpose that might be served by withholding information 
for such reasons as concealing embarrassing mistakes or irregularities. 

We inquired of several trade associations 'that are members of the national 
chamber and whose members are required to tile reports with various Govern
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ment agencies, as to whether the enactment of this measure would, in their 
judgment, afford adequate protection with respect to information given the 
Government by business. Responses were that they did not believe that it would 
prejudice the protection afforded to business and trade secrets or properly con
fidential matters. 

We helieye S. 1160 will help to make more effective the principles approved bv 
the national chamber's members, and \ye are therefore glad to endorse it all~l 
to urge its enactment. 

Mr. Chairman, we appreciate this opportunity to express our views on this 
proposal. If there are any questions, I would be glad to try to answer them for 
you. 

CHAMBER. OF CO~f.MERCE OF THE UNITED STATES, 
Washington, D.O., llf.ay ;21',1965. 

1\11'. BERNARD FENSTERWALD, 
Ohief Oounsel, S'UQC01nmittee on Administrative Practices and Procedure, Senate 

Judlciary Committee, Washington, D.C. 
DEAR MR. FENSTERWALI>: At the time of my testimony before the subcommittee 

on S. 1160, I stated thM we inquired of several trade associations that are memo 
bersof the national chamber and whose members are required ,to file reports 
with various Government -agencies, as to whether the enactment of this measure 
would, in their judgment,afford adequate protection with res'Pect to information 
given the Government by business. I further stated that res'Ponses were that 
they did not believe 'that it would prejudice the protection afforded to business 
and trade sec-rets or properly confidential matters. 

Yesterday I received information from one of the trade associations that is 
a member of the national chamber, stating that there is a specific problem in 
connection with the reports of personal injuries to employees which must be 
filed by the railroads with the Interstate Commerce Commission. I am in
formed that some unconscionable members of the legal profession, when afforded 
the opportunity to obtain copies of these accident reports, U'se them in the solici
tation of personal injury cases, although this is in contravention of the code of 
legal ethics, and is certainly contrary to the dignity of the profession they repre
sent. There is some strong feeling that the measure should contain language that 
would exempt accident reports that must be filed by regulated industries so that 
the misuse of such reports might be prevented. 

This information is transmitted to you in order that the record maybe entirely 
clear, especially in the light of the additional information I now have which was 
not available to me at the time of my appea-rance before theS'Ubcommittee. 

Very truly yours, 
DALE W. HARDIN. 

Senator LONG. Our next witness is ~fr. William C. Levy, president, 
Federal Trial Examiners Conference. 

STATEMENT OF WILLIAM C. LEVY, PRESIDENT, FEDERAL- TRIAL 
EXAMINERS CONFERENCE; ACCOMPANIED BY MERRITT RUHLEN, 
CHAIRMAN, ADMINISTRATIVE LAW COMMITTEE 

Senator LoNG. 1vfr. Levy is an old friend of the committee and our 
staff. He has heen very helpful to us in the past ancl we are very 
grateful to him. 

I am very happy to have you before our committee. 
Mr. LEVY. Thank you, ~fr. Chairman. 
I would like to introduce my colleague, Merritt Ruhlen, chairman of 

. our administrative law committee. 
Senator Lmm. lVIr. Ruhlen is also an old friend of the committee 

staff. "Veare happy to have both of you here this morning. 
Mr. LEVY. I would like to state to the committee how happy I was 

to hear the representative of the Justice department this mormng e~' 
phasize the importance of the administrative conference bill. TIllS 
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. 1 (public La.V'l 88-499) as you knOlv, was sponsored by this com
l)!! t"(' and enacted in August of last year.. :More than 8 months have 
1I11l, t . 

>l.;:-;ed 
I' b ' 'd h' h . without a permanent C Hurman' emg apP?mte , w lC IS. a

P"-Iter of concern to our conference. rVe have Wl'ltten to the Chalr
111:\1 ~Iaey of the Civil Service Commission, urging that the first full

Io 
1l· \e i)erllument chainnftn be appointed as soon as possible so that the 
rll.:chiil.err of the conference can be or~anized and the gap which pres
~:~tly e~ists i~~ the i~plementation of tile act can be filled, and we hope 
th:Lt aetlOll,wIll be t~ken soon., " 
, The Fenaral TrIal Exallllllers Conference apprecIates agam the 
opportunity to appear again before this distinguished subcommittee 
which ha.s pursued the review, updating, and improvement of the ad
ministrative process with such vigor and diligence. As you know, our 
('onference consists of hearing examiners throughout the Federal estab
lisillnellt 'who owe their existence to the Administrative Procedure Act 

ill 
'l~Hl ,dlO are vitally concerned in the work of the subcommittee and

the proposed legislation. rVe appreciate the consideration given 
our earlier suggestions and note that some of these suggestions have 
been utilized in. the present revision, S. 1336. vVe are also grateful 
10 the subcommIttee counsel, Mr. Fenstenvald and Mr. Kennedy, for 
their continuing courtesy and cooperation with our conference, and 
their willingness to explain the provisions of the bill and its objectives. 

I previously introduced }\>fr. Merritt Ruhlen, of the Civil Aeronautics 
Board, and he has prepared a detailed analysis of S. 1336 with com
ments and suggestions for change which I do not intend to summarize 
or repeat. Rather, it is my purpose today to emphasize those aspects 
of S. 1336 which are of major concern to hearing examiners and con
sequently to our conference. These include proposed t>rovisions au
thorizing the conduct of certain formal hearings by individuals who 
are not section 11 Administrative Procedure Act hearing examiners, 
the I??dified hearing procedures, and the mandatory appeal board 
prOVISIons. 

Under the present provisions of the Adminstrative Procedure Act 
llS it was enacted in 1946, a section 11 hearing examiner must preside 
wherever the law requires a trial-type hearing. This is true whether 
the hearing is classifie.d as adjudicatory or rulemaking. The act thus 
insures that the hearing will be conducted by an individual whose im
partiality, integrity, experience, and competence have been established 
independently by the Civil Service Commission. As you know, an 
elaborate procedure has been established and improved over the years 
by the Commission to recruit and retain a corps of qualified individuals 
so as to maintain public confidence in the fairness of for~al admini
strative proceedings. 

Section 4 ( c) (2) of the proposed hill permits a formal hearing in a 
rulemaking proceeding to be conducted by "any responsible officer of 
the agency." Presumably, this would authorize any staff employee 
designated by the agency" to preside in a rulemaking proceeding even 
though he was not qualified as a section 11 Administrative Procedure 
Act hearing examiner and the hearing involved with the taking of evi
dence, cross-examination, and the usual problems of admissibility: and 
procedure incident to a trial-type hearing. Such "responsible officer" 
could be a bureau chief or any assistant who might be professionally 
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qualified as an engineer, accountant, economist, or personnel director 
but wholly unskilled in conducting hearings. 

'Ve believe the agencies will continue to use section 11 APA hear
ing examiners. The necessity for objective analysis of evidence 
Imowledge of how to avoid procedural traps and delays, fair finding~ 
of fact, and public confidence is just as important in rulemaldng as it 
is in adjudicatory proceedings. To the public and the particIpants 
an evidentiary hearing is much the same whether it is denominated 
as adjudicatory or rulemaking. Moreover, having built up the hear
ing examiner corps to its present level of efficiency and competence 
it W'Ould be costly and wasteful not to use this available resource fo; 
its primary role-the conduct of aU formal trial-type hearings. 

Similarly, the limitati'on in section 4(c) (2) to a recommended deci
sion by the presiding officer in a rulemaking proceeding serves no 
useful purpose. We are not aware of any complaint that initial, 
rather than recommended, decisions have restricted the formulation 
of -agency policy and we note that the Securities and Exchange Com
miSSIOn recently (17 C.F.R. 201, Aug. 1, 1964) amended its rules to 
provide for initial decisions by its hearing examiners, as do all other 
regulatory agencies. 

For the same reasons, we are c'Oncerned about the language in sec
tion 5(a) (5) which authorizes the conduct of abridged proceedings 
by "agency personnel of appropriate a;bility." No need for presiding 
officers who have not been screened and schooled as hearing examiners 
has been shown. We welcome the development of modified hearing 
procedures which are now used in many agencies but see no need to 
expand the authority t'O conduct such abridged proceedings to agency 
personnel other than section 11 APA hearing examiners. The officer 
who conducts and decides the a;bridged proceeding must be skilled in 
the same way as the officer who conducts and decides the other agency 
hearings. 

The parties sh'Ould not he asked to consent to such a procedure. No 
public benefit will be served by authorizing an unskilled category of 
presiding 'Officers. The creation 'Of such a group can only weaken the 
present role of hearing examiners. It conflicts with other provisions 
designe~ .to expedit~ and si?1plify admi~i~t!ative proceedings by 
emp,hasIzmg the hearmg exammer's responsIbIl,Ity. '. , 

Fmally, the mandatory appeal hoard prOVIsIons of sectIOn 8 WIll 
inevitably delay proceedings by inserting an additional step between 
the examiner's initial decision and the agency's final decision. We 
again urge consideration of the appeal and review procedure in use 
at the Civil Aeronautics Board which makes the examiner's decision 
subject to a certiorari-type review and is expla~ed in some detail in 
Mr. Ruhlen's memorandum (p. 10). This procedure has proved 
effective and fair. We propose that any authority to establish appeal 
boards be made discretionary so that agencies could experiment with 
such boards and retain them only if they prove their worth, 

Similarly, issuance of a conference report ororder in section 5 (a) (3) 
dealing with prehearing conferences, should be permissive rather than 
mandatory. We recommend that all efforts to incorporate in admin
istrative procedure the provisions of the Supreme Court rules for the 
guidance of district courts be left sufficiently flexible to meet the 
peculiar needs and requirements of each of the agencies. 
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On behalf of Mr. Ruhlen and the hearing examiners of our Confer
ence, I wish to thank the distinguished Senators and their staff for 
this opportunity to present our views. Whatever vour final report, 
,ra are satisfied that these hearings and the other liearings you have 
bf\cn 
or 

conducting represent a major contribution to our mutual goal 
advancing and improving the administrative process. 
Before I conclude, I would like to refer to Mr. Ruhlen-I believe 

he has a few words he would like to say to the committee. 
Senator LONG. The committee will be happy to hear him. 
Mr. RUHLEN. I join with Mr. Levy's statement. I would, however, 

like to express one word of warning. The beauty of the administra
tive process is th~t it permits each ~gency to ad~p~ prD?edures specifi
cally adapted to Its problems. ThIs needed fleXIbIlIty IS promoted by 
the proposed revision which authorizes and promotes the use of many 
devices and procedures for facilitating administrative proceedings 
such as prehearing conferences, written testimony, depositions, and 
discovery, declaratory orders, and prepared studies. However, I urge 
you not to hamper the agencies and examiners in the use of these 
instruments by 'applying restraints which limit flexibility. Tying cer
tain procedures to the rules of civil procedure or the practice of the 
U.s. district courts, making appeal boards mandatory with limited 
exceptions, and limiting the authority of the agencies and the parties 
to provide whatever modified procedures to which they agree, will 
unnecessarily prevent the most efficient use of the administrative 
process and the-devices you have given us. 

I urge you to remove such restrictions and leave such matters to the 
discretion of the agencies, the examiners, and the corps. You should 
not carry the worship of the god uniformity too far or it will defeflt 
your objectives. 

Thank you. 
Senator LONG. Thank you, gentlemen,very much. Your statements 

have been very helpful. You have been very helpful to the committee 
on many other occasions. Weare grateful to you for your statements 
and vour comments. 

(The prepared statement of the Federal Trial Examiners Confer
ence is as follows: ) 

THE FEDERAL TRIAL EXAMINERS CONFERENCE, 
Washington, D.O. 

To: William C. Levy, president, Federal Trial Examiners Conference. 
From: Merritt Ruhlen, chairman, Administrative Law Committee. 
Subject: S. 1336. 

Attached for your consideration !is a detailed analysis of S. 1336 by the Ad
ministrative Law Committee with comments and suggestions for changes. These 
comments deal primarily with these aspects of administrative procedure with 
which the hearing examiner is familiar and which would affect the conduct of 
formal proceedings while in the hands of the hearing officer. 

1. Section 4(a), page 8, "Informal consultation prior to notice," and section 
4(g), page 10, "Petitions," should be reworded to read as follows: 

"4 (a) Petitions and informal consultation. 
"Every agency shall afford any person the right to petition for the issuance 

of a rule at any time. Prior to notice of proposed rulemaking, and either with 
Or without public announcement, an agency may afford an opportunity to inter
ested persons to submit suggestions with respect to proposed rules." 

(a) Section 4(g) is not necessary, as every person has the right to petition 
the Government or ..any of its agencies for anything he wants at any time. If 
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Congress wishes to state this specifically, it can do so in the first sentence of 
4 (a) above. The reference in 4 (g) to amendment, exception from, or repeal 
of a rule is prolix as these actions are included by definition in rule 2 (c) as 
l'ulemaking. 

2. Section 4(c), "Procedures," (2), pages 8 & 9, should be reworded to read 
as follows: 

"Where rules are required by the Constitution or by statute to be made on the 
record after opportunity for an agency hearing, the requirements of sections 7 
and 8 shall apply in place of the provisions of subsection (c) (1)." 

If the law requires a hearing in a rulemaking proceeding the interested parties 
are entitled to the same procedural safeguards as are made available to the 
parties at a hearing in an adjudictory proceeding. The act, at present, provides 
such protection and no reason has been advanced for the suggested change. The 
subcommittee proposal would authorize officers not qualified as hearing exam. 
iners pursuant to section 11 of the act to preside at ru1emaking hearings, but 
would not permit initial decisions by the presiding officer. 

Sections 7 and 8 were designed to protect the interests of all parties and at 
the same time provide procedures for expediting formal administrative hearings. 
The Congress, the executive department, and the bar association have decided 
that the persons hearing administrative cases should be highly qualified experi· 
enced officers who have submitted to a rigid examination before being authorized 
to hold hearings. 

If for the protection of the rights of the public and the Government, it is 
necessary to have such highly qualified personnel to hold adjudicatory hearings, 
they should be used in all formal hearings required by the Constitution or 
statute. The necessity for objective analysis of evidence and fair findings of 
fact is just as important in rulemaking proceedings as it is in adjudicatory 
proceedings. 

.Furthermore, there is no justification for permitting only a recommended de· 
cisions by the presiding officer in a rulemaking proceeding when initial decisions 
by the persiding officer are permitted in adjudicatory proceedings. If a section 
11 hearing officer is required for a rulemaking hearing, there would be no neces· 
sity to limiting him to a recommended decision. 

3. Section 5 (a) (1), page 11, should be amended to read as follows: 
"Notice: Persons entitled to notice of an agency proceeding shall be timely 

informed of the nature of the proceeding and of the legal authority and juris
diction under which the proceeding is to be held. Persons entitled to notice of 
an agency hearing shall be timely informed of the matters of fact and law 
asserted and issues to be tried and the time and place of all hearings. In fixing 
the times and places for hearing, due regard should be had for the convenience 
of the parties or their representatives." 

This subsection has been reworded to provide for one type of notice for an 
agency proceeding and a different type for an agency hearing. Notice of an 
agency proceeding need only inform interested persons of the nature of the 
proceeding and the agency's jurisdiction. If it is a nonhearing proceeding, 
the interested parties, if they receive notice of the proceeding, can easily in
vestigate what factual and legal questions are raised. If it is a proceeding in
volving a hearing, the matters of fact and law involved and the time and place 
of hearing frequently cannot be determined prior to the initiation of the pro
ceeding. The notice of hearing should, of course, apprise the public and all 
interested persons of the issues raised and the time and place of hearing. 

4. Section 5(a) (2) page 11, "Pleading and other .papers," should be amended 
by striking the second sentence therefrom. This sentence requires, to the extent 
practicable, that rules with reference to pleadings should conform to the rules 
of civil procedure or the rules of criminal procedure for the U.S. district courts. 

The problems and the operations of the agencies frequently have little similar
ity to those (}f the· district courts. To impose a requirement that an agency's rules 
with reference. to pleadings should conform to the extent practicable with the 
rules of the district courts will only complicate the work of the agencies and 
increase their administrative problems. To fully protect itself from the mischief 
created by the proposed conformity requirement, each agency might have to 
consider each of the rules of the district courts and before departing therefrom, 
demonstrate why such conformance was impracticable. Such procedure would 
require a substantial amount of time and work and would accomplish nothing· 
~'he diverse nature of proceedings in the various agencies and the advantageS 
arising from simplified procedures makes it necessary for the rules of each 
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a",ency to be adapted to its special problems. In the absence of agency rules, 
tl~e Federal rules may be used but in many situations the Federal rules may not 
be Hdllptable to administrative proceedings. 

5. Section 5(a) (3) page 11, should be amended to read as follows: 
"Preheating conferences: Every agency shall, by rule, provide for prehearing 

conferences for use in each proceedings as the agency or the presiding officer 
IllHY designate. Such conferences shall be conducted by the presiding officer 
who at any appropriate time may require (a) the production and service of rel
evant matter npon all parties; (lJ) oral or written statements of the positions of 
the parties and of the facts and issues; «(}) the taking of depositions; and «(l) 
oral arguments or the filing of briefs. At the conclusion of the prehearing con
ference, the the presiding officer many issue a report or order setting forth the 
action taken at the conference, amendments allowed to the pleadings, any agree
ments made by the parties, and specifying other requirements and procedures 
to be followed in the conduct of the proceeding." 

preheariIllg conferences should be used in any way possible to clarify, modify, 
or limit the issues and to establish the simplest, fairest, and most expeditious 
procedures for the conduct of the proceeding. It should noc be limited to ques
tions of determining the facts and issues. Questions of the evidence to be sub
mitted, who shall submit the evidence, the time and place of hearing, the prepara
tion of studies and other miscellaneous matters may need to be considered at 
the prehearing conference. Specifying the purposes of the conference in the act 
limits the effectiveness of such a conference. This sentence should be omitted. 

The material commencing with "At the cOnIClusion" on line 8, page 12, and 
continuing through the end of the paragraph has been modified. The proposed 
change gives the presiding officer more latitude in controlling a conference 'and 
in reporting the action taken. Issuance of a conference report or order should be 
permissive rather than mandatory. If issuance of a report or order would not 
serve a useful purpose, a requirement for one would delay the proceeding un
necessarily. The proposed change also makes it clear that the presiding officer 
may make rulings defining the issues. The agreement of the parties should not 
be necessary for such action. The presiding officer has such powers at the hear
ing, and he should not be deprived of them a.t the conference. 

6. Section 5(a) (4) page 12, "Regular hearing procedures," should be modified 
to read as follows: 

"Where informal proceedings have not been designated by the agency and 
consented to by the parties, or to the extent that the controversy has not been 
settled or adjusted, there shall be a hearing or decision upon notice in conformity 
with sections 7 and 8." . 

Section 5(a) (5) provides' that modified 'hearing procedures cannot be used 
unless parties consent. This change merely makes 5(a) (4) conform to 5(a)(5). 
(The wording has been changed· to conform to the proposal herein to change 
5(a) (5).) 

7. Section 5(a) (5), "Modified hearing procedures," appearing on pages 12 and 
13, should be modified to read as follows: 

"Informal proceedings: Agencies may adopt and follow such informal pro
cedures as are agreeable to the parties." This substantially conforms to the 
IDore elaborate phrasing set forth in the proposed 5 (a)5. The agencies and the 
parties should be permitted to follow whatever procedures to which they can 
agree. Establishing any technical requirements for informal procedures or 
proceedings will hamper rather than simplify the disposition of cases that can 
be disposed of by procedures agreeable to all parties. 

8. Section 5(a) (6), "Separation of functions," (B), appearing on page 13, 
should be reworded to read as follows: 

"B. Save to the extent required for the disposition of ex parte matters as 
authorized by law, no presiding officer or member of any agency shall consult 
or advise with any person or agency on any fact in issne unless npon notice 
and opportunity for all parties to participate, except that nothing in this sub
section shall preclude conversation with agency personnel who have not par
tiCipated in the preparation or presentation of that or a factually related pro
~eeding." 
, Administrative proceedings frequently involve complex and technical ques
tions concerning which the assistance of technically qualified personnel is bene
ficial. Presiding officers should not be prevented from availing themselves of 
such assistance so long as it does not come from an interested party or a person 
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who has participated in the proceeding. Furthermore, presiding officers, whether 
judges, examiners, or agency members will be assisted by discussing matters 
with their conferees. The proposed draft is worse than Committee Print ~~ 
2 of April 20, 1964. The April 20 print permitted consultation with agene: 
personel specifically assigned for such purpose, provided that they had not val~' 
ticipated in the preparation or the presentation of that, or a factually related 
proceeding. The new proposal eliminates all technical assistants. 

9. Section 5(e) page 14, should be amended to read as follows: 
" ( c) Settlement: Agencies shall by rule establish procedures for the adjust

ment or settlement of controversies." 
The parties should be given an opportunity to settle controversies and the 

agencies should provide procedures for this purpose but the statute shoUld not 
be so detailed as to permit its use by parties to delay the proceeding. ReqUirin" 
that the parties be given an opportunity to submit and have considered Of[e; 
of settlement before hearing, would permit parties to delay proceedings for pro
tracted periods. No showing has been made that such a provision is desirable 

10. Section 6(h), "Depositions and discovery," page 32, lines 4 through 9' 
should be modified to read as follows: ' 

"Every agency shall by rule establish deposition and discovery procedures." 
The proposed modification would permit each agency to establish depOsition 

and discovery procedures particularly adapted to meet its specific needs and 
problems. The proposed change does not provide that witnesses may be com
pelled to testify in discovery proceedings by the use of subpenas. Such a pro
vision may be inferred from the section pertaining to the use of subpenas. 

To request the parties and the agencies to investigate and determine the 
policies of the district courts in civil proceedings would complicate and contuse 
the practices before the agencies. Simply providing that agencies shall estab
lish deposition and discovery procedures provide the necessary protection tor 
all parties and does not interfere with the agencies' discretion to adopt rules 
peculiarly adapted to its individual problems. 

11. Section 7 (b) , page 21, lines 9 and 10, "Hearing powers," should be amended 
by striking the phrase "by consent of the parties" appearing on lines 9 and 
10, page 21. The examiner should have the authority to simplify issues when 

. necessary whether the parties agree or not. Settlement, obviously, cannot be 
arranged without the consent of the parties. 

12. Section 7 (b), "Hearing powers," should be amended by striking "authorized 
by agency rule" from line 16, page 21. No purpose would be served by making 
this prOVision subject to agency rule. The presiding officer should be authorized 
to take any proper legal action to maintain order. . 

13. Section 7 (e). '''Interlocutory appeals," page 22, should be amended by 
striking the sentence beginning on line 22 and substituting the following: 

"No interlocutory appeal shall be permitted without the consent of the pre· 
siding officer." Permitting such an appeal without the presiding officer's consent. 
negates the first sentence of this section which directs a presiding officer to allow 
an appeal only under certain circumstances. To permit the parties to request 
review of the presiding officer's denial of an appeal is, in effect, permitting the 
appeal. It would delay the proceeding and impose upon the agency the burden 
of deciding minor procedural matters with which it was not acquainted. This 
would not deprive the parties of any rights, as interlocutory rulings are always 
reviewable when the agency reviews the decision on the merits. 

14. The subcommittee in section 8(c), pages 24 through 26, proposes a pro
ceeding to review the decision of the presiding officer. 

This section was apparently intended to expedite agency action and to permit 
agency members to devote the necessary time to planning and the arloption of 
policies designed to accomplish the agency's purposes without depriving the 
agency of the right and the authority to establish and change policy and to 
make the final determination in any proceeding in which such action is 
necessary. 

Unfortunately. the subcommittee's proposal does not do this. On the contrarY, 
it will tend to delay proceedings, to eliminate review by the policymaking body, 
and to make appeals to the agency subject to the whim of any private party. 

The proposed procedure will delay p.roceedings by inserting an additional s~ep 
hetween the examiner's decision and the agency. This requires two steps w~tb 
the possibility of a third, as contrasted with present procedures in some agenCIeS 
which reqnire only one step with the possibility of a second. 
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The proposal provides that review shall be by an appeal board unless a private 
party l'equests review by the agency. This would mean that any private party. 
regardless of the extent of his interest, could obtain agency review as a matter of 
right while the agency's staff or another governmental agency could not. 

The proposal limits the matters upon which an agency can review the action 
of an appeal board; for example, the agency would not be permitted to review 
factual findings. 

Although the proposed review procedure would inhibit rather than assist 
attainment of the goal desired, there is a procedure available and in use in at 
least one agency which will achieve the desired results. Simply making the 
deCision of the presiding officer final subject to a certiorari type review by the 
agency has the following advantages: 

(1) The officer who hears the evidence makes the factual finding. 
(2) Decision whether to review is by the agency. 
(3) Review of each decision is by the agency. 
(4) The decisional burden on the agency is minimized by eliminating the need 

fO!' extensive or deep review of a substantial percentage of initial decisions. 
(5) The agency may review any case, to the extent necessary, for any reason. 
(6) The burden on the parties and the agency staff is minimized by the elimi

nation of the review step in many cases. 
This type of review has been provided at the Civil Aeronautics Board for the 

last 21/2 years and is working successfully. A summary of this procedure and 
how it works is attached as appendix A. The following draft establishes such 
a procedure and should be substituted for the review and appeal procedure sug
gested by the subcommittee. 

Section 8 ( c). "Appeal and review;' pages 42-45, should be modified to read 
as follows: 

"1. Review: Any party may ask review of the decision of the presiding officer 
by serving upon the agency and all other parties, within such reasonable period 
after being served with the decision, as prescribed by the agency or the presiding 
officer, a petition for discretionary review and the reasons therefor which shall 
state specifically and concisely the manner in which (A) a prejudicial procedural 
error was committed; (B) a finding of material fact was erroneous; (C) a nec
essary legal conclusion is contrary to law or to the duly promulgated rules or 
decisions of the agency; or (D) there is a novel question of policy involved. 
Where objections are based on the record, the portions of the record relied on 
shall be identified by detailed citations. Except for good cause shown, no ques
tions of any fact, law, or policy which were not presented to the presiding officer 
will be considered. Within such a reasonable period as may be prescribed by 
the agency or the presiding officer, any party may file and serve an answer in 
opposition to such petition or petitions. 

"A petition for reconsideration of an agency order declining review will be en
tertained only when the order exercises, in part, the agency's right of review, 
and such petition shall be limited to the single question of whether any issue 
designated for review and any issue nat so designated in so inseparably inter
related that the former cannot be reviewed independently or that the latter can
llot be made effective before the final decision -of the agency in the revieWed 
proceeding. 

"The agency will exercise its right of review upon petition or upon its own ini
tiative when one less than the majority of the agency vote in favor of review. 
The agency will issue a final order upon such review without further proceed
ings on any or aU the issues where it finds that matters raised do not warrant 
further proceedings. 

"Where the agency desires further proceedings, the agency will issue an order 
for review which will : 

"(i) Specify the issues to which review will be limited. Such issues shall 
constitute one or more of the issues raised in a petition for review and/or mat
ters which the agency desires to review on its own initiative. Only those issues 
specified in such order will be considered by the agency. 

"( ii) Specify those portions of the presiding officer's decision, if any, which are 
to be stayed as well as the effective date of the remaining portions thereof. 

"( iii) Designate the parties to the review proceedings. 
"2. Record: The record for review shall include all matters constituting the 

record upon which the decision of the presiding officer was based unless linlited 
by rule or order (1) to matter relevant to the questions raised by the petitions 
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for review or (2) to any other questions raised by the agency, and shall include 
any evidence taken upon appeal." 

Mr. Fensterwald, do you ha,ve any questions ~ 
Mr. FENSTERWALD. I have no questions. 1Vould again like to join 

with you in thanking these gentlemen. They and their organization 
have been helpful in the past, and I know will be helpful in the future. 

Mr. LEVY. Thank you, Senator Long and Mr. Fensterwald. 
Senator LONG. Mr. vVilliam C. Hart is our next witness. :Mr. Hart 

is chairman of the Rules of Practice and Procedure Committee of the 
Federal Power Bar Association, is our ne."!{t witness. 

We shall be happy to hear from you, ~lr. Hart, at this time. 

STATEMENT OF WILLIAM C. HART, CHAIRMAN, RULES OF PRACTICE 
AND PROCEDURE COMMITTEE, FEDERAL POWER EAR ASSOCIA· 
.TION, WASHINGTON, D.C.; ACCOMPANIED EY LOUIS FLAX, WASH· 
INGTON, D.C. 

Mr. HART. Thank you, Mr. Chairman. 

Senator LONG. If you would introduce the gentleman with you 


please~ 
Mr. HART. Thank you, Mr. Chairman. I have only an oral st.'ite

ment which seeks to highlight our position on this bill. 
I would like to say that ~1r. Louis Flax, attorney, of 1Vashington, 

D.C., is appea.ring with me. 
Senator LONG. We are glad to have you, ~fr. Flax. 
Mr. HART. Your honor, we represent the Federal Power Bar Asso

ciation on this matter. The Federal Power Bar Association is approxi
mately 20 years old. It has served regula.rly and at some depth in 
working together with the Federal Power Commission, especially on 
its rules, re~lations, and other matters affecting procedure before 
the Eederal Yower Commission. We have never, to my knowledge, 
appeared before Congress, for the reason that our membership as of 
now, for instance, consists of 629 lawyers who practice quite regularly 
before the Federal Power Commission. They represent all segments 
of the industry; therefore, their views are quite diverse. It is ex
tremely difficult to o-et a concensus on almost anything from them. I 
think, therefore, and I sug~est that the mere fact that Mr. Flax and I 
are here suggests that this IS the first time in 20 years that our associa
tion has felt so strongly about a bill affecting anything to do with the 
Federal Power Commission that we have appeared here. I am speak
ing only to Federal Power Commission coverage under this bill. 

If I might first give you a bird's-eye view of our position, it is that 
we think the bill is, first, unnecessary. As we understand it, it is 
designed to streamline, expedite agency procedure. It is our firm 
opinion that while this is a worthy objective, it is lagging behind the 

. facts, at least of the Federal Power Commission. Right now, there 
is no real backlog situation as far as, certainly, gas piperine matters go, 
or electric matters. 1Vhile there are some problems, considerable pro~
lems on producer regulation, that is not a question resolvable by this 
bill, obviously. 

Basically, we also oppose the across-the-board nature of the bill. It 
seems to us contrary to the basic purpose of the APA, which is and 
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has been to provide minimum requirements for fair administration. 
This tends to maximize them, in our opinion. 

,Ve also have severe questions about whether it is not consistent with 
or in need of reconciliation with the Natural Gas Act on many specific 
accounts. 

IVfore specifically, we oppose section 8 in its entirety. vVe also 
oppose section 5 (a) (2), which would require agencies "to the extent 
practical" to set up rules comparable to the rules for civil procedure 
for the district courts. vVe are particularly interested in the separation 
of functions provision. ,iVe think that warrants, really, further study, 
and we also would urge the committee to consider the question of 
policy formulations which deal with matters such as rates and cer
tificates as to which parties have a statutory right to a hearing. We 
urge the committee to consider whether these types of policy formula
tions or rulemaking should not be specifically subj ect to section 7 -type 
hearings. 

1\;10re specifically, on section 8, we feel that section 8 would, well, I 
guess there is little question that it would transfer considerable power 
and authority from the individual commissioners who bear the statu
tory responsibility for administering the Natural Gas Act. It would 
transfer that responsibility primarIly to the hearing examiners and 
seconda.rily, to appeal boards through whom an examiner's decision 
would funnel, and after it left the appeal board, more of the Com
mission's actual power would be left there, we feel. 

This would happen, as I say, primarily by givincr considera:ble in
creased finality to the examiner's decisions, specifically the deletion of 
the omission of the hearing examiner's decision. We think this is very 
questionable. We see little advantage to it 'and we can see considerable 
adverse effects, particularly since it is an across-the-board proposition. 

l\fr. FENSTERWALD. Could I interrupt just 1 second? 
Mr. HART. Certainly. 
Mr. FENSTERWALD. Are you talking to S. 1336? 
Mr. HART. Yes, sir. 
Mr. FENSTERWALD. Because we have not eliminated any initial deci

sions, and we have not funneled opinions up to the appeals board. vVe 
have sent them to the appeals board or to the agency, but not to both. 

Mr. HART. I think you misunderstand me. You have eliminated 
the present right of the agencies to omit the examiner's decision. 

Mr. FENSTERWALD. In normal cases, yes. 
Mr. HART. In cases of adjudication. 
Mr. FENSTERWALD. Yes. 
]\1r. HART. We think that is very question ruble. You have also pro

vided for the creation of appeal boards which, while discretionary 
in the language, as a practical matter,as I hope to demonstrate, are 
virtually mandatory. Once the examiner's decision goes to the appeal 
board, then, on review of that 'appeal board's deciSIOn, the Oommis
sion, we feel, has less scope that it now has; considerably less . 

.Mr. FENSTERWALD. If this bill is adopted, very few decisions which 
are taken to the appe:al1board will go to the agency. The purpose of 
the appeal board is to give the agency more time to deal with policy 
matters and less time to wrestle with factual questions. 

NIr. HART. I realize that that is its laudable objective, Mr. Fenster
wald, but we do not think that will be its result asa practical matter. 



324 ADMINISTRATIVE PROCEDURE ACT 

1\,[1'. FENSTERWALD. vVould you be in favor if that were the result'? 
Are you satisfied, for example, with the rulemaking of the Federal 
Power Commission, as either made or not made? 

Mr. HART. As I indicated in my introduction, we are not 8atisfied 
'with the policy formulations which affect substalltive rights. 

Mr. FENSTERWALD. If they have 11,000 adjudications a year on the 
agenda, I do not see how they would have time to do anything else but 
adiudicate. 

:I\1'r. HART. As I mentioned earlier, in all respect, sIr, I think there 
js a lag in this seeming as,sumption by the committee that the,re is a 
great backlog over there. I do not niink there is. It seems to me as 
far as pipeline work, that certainly is not, and electrical work. 'Vhat 
problems there 'are from the workload come from producer regulation. 
That is not a matter susceptible to cure by the APA. 

Mr. FENSTERWALD. Correct me if I am wrong, but did not they 
get rid of this baeklog not by adjudicating these cases, hut by 
settling them? 

Mr. HART. Largely. 
Mr. FENSTERWALD. Any agency can get rid of an of its backlog 

this way. The question is whether they can effectively handle the 
load of cases without this. We are not going to get into the question 
of whether they have a backlog of 20,000 cases, or however many 
thousand they may have. They are just going to say~ we have a 
backlog'. and settle them. 

Mr. HART. I think the present procedure encourages the nse of 
settlement. Just because they are settled does not mean that it is 
bad-not to me, anyway. 

Mr. FENSTERWALD. It does not mean it is bad, but it is bad if 
the only way you can get rid of a huge backlog of cases is to take 
huge blocks of them and say, the only way we can get out of this 
quagmire is to settle these cases. 

Mr. HART. 'I think another way of looking at that, sir. is that 
right now, for the last few years, tl1e Commission hns not hacl thi:;: 
backlog. I think that is generally recognized, and still, there are 
not more cases, more section 7 cases over there. 

But as far as I know, there has been no complaint, or serious 
complaint, or reason for it to my knowledge, with the ,section 7 
hearin!!'s over there. 

As t say, I think the Commission right now has them under 
reasonable control. 

Mr. FENSTERWALD. I am glad to hear that. 
Mr. HART. I hope to come to your question about reserving the 

Commissioners for policy considerations. We are all for that, but 
there is a question whether this bill would really do it. 

Mr. FENSTERWALD. I understand the differences of opinion. I 
just, wanted to be sure thflt we are talking about the same thing. 

Mr. HART. I mig-ht add that our association is not always so 
closelv alineo with the Federal Power Commission. 

Well, as I say, the deletion of the right to omit the examiner's 
decision stereotypes the whole thing, from onr viewpoint. F. makes 
it too rig-id. too inflexible. and disregards the pretty sound, I think, 
word of caution which the Supreme Court indicated in the Oolo
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rado Interstate case (350 U.S.) which was before it in t.he early 
1950's, where it made a very sharp distinction between the types of 
proceedings which you have before examiners in different cOlnmis
sions. 

In the NLRB, you have a certain type of proceeding where the 
demeanor of the witness is much more significant, for instance, 
tlum it would be before the Federal Power Commission, where you 
have a much more statistical type of record, usually. The Supreme 
Court noted this quite sharply in the Oolorado Inte1'state case. 
This decision to eliminate across the board the examiners' decisions, 
we think, would fly in the face of this. 

Secondarily, another means by which authority is transferred from 
the Commissioners to the examiners-this bill specified grounds for 
exceptions from examiners' decisions, one of which is you may take 
exception to "clearly erroneous conclusions of fact." 

Now, this "clearly" is erroneous. That is an added burden on 
the Commission. Right now, the grounds on law, the comptlTable 
grounds for excepting to a conclusion of law does not have the word 
"clearly" in it. It is simply an erroneous conclusion of law. It 
is simply that just as the omission of the examiner's decision runs 
right up against the Oolorado Inter8tate philosophy, so this "clearly 
erroneous" finding as to matters of fact, we submit, runs up against 
the Univer8al Oamera case (340 U.S. 474), which really is con
cerned in this very question. The Supreme Court, speaking through 
Justice Frankfurter, says in substance, granted that our examiners 
are there to resolve the facts, identify the facts, and granted, we 
should pay attention to them, obviously, and pay serious attention 
to them, that does not mean their findings of fact are inviolate. 
Otherwise, the Commission could not perform its basic statutory 
function. 

Again, that is one of our major objections to section 3. 
Mr. FENSTERWAID. That was suggested by the administrative 

conference to some of the :Members of Congress, the "clearly errone
ous." 

Mr. HART. '\Vherever it came from, I question it on those grounds. 
A third source by which authority, present statutory authority, 

is transferred from the Federal Power Commission to the examiners 
is the limitation on the Commission's exceptions; that is, concern
jng exceptions, the Commission may not consider anything not 
contained, any objection not already contained in the exceptions. 
That is in section 8 ( c) (1) and this again seems to us unduly to 
restrict the Commission. 

Again, in section 8(c) (3), the bill says in substance that except 
in a case where the Commission or the agency might deny an appli
cation to avoid the appeals board procedure, except in that case, the 
Commission shall give full findings on each exception involved, full 
findings and reasonin~ on each exception involved. However, if 
it does deny that applIcation to avoid the appeals board route, then 
it just does it forthwith, and as a result, the applicants, the parties' 
exemptions are summarily denied. 

Now, this obviously makes it much easier for the Commission if 
it is pressed for any reason to just deny the application forthwith 
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than to give the full reasons. Again, in effect, that tends to build 
up finality of examiners' decisions beyond the point 'where we think 
it is sound. 

There are two avenues, really, by which this bill would detract 
from the Commission's present regulatory powers. The first is the 
tr'ansfer of power or the delegation of power to the hearing exam
iners. The second, we submit, is through this means of creating 
appeal boards. Once the appeal boards are created, it seems to lIS 
as a practical matter-the 1,yords do not actually say so-as a 
practical matter, the use of those appeal boards will be virtually 
mandatory. As a result, I shall try to amplify that a little later-

Senator LONG. Mr. Hart, off the record just a minute. 

(Discussion off the record.) 

Mr. HART. Along the lines of further reduction of Federal Power 


Commission authority by transfer to the appeals board, we are con
vinced that as a matter of fact, that procedure would be mandatory. 
Once it is in effect, then a review of an appeal board decision is 
allowable only on the grounds of policy of law, and then only in the 
agency's discretion. This obviously further limits the committee's 
ability to carry out its functions. 

The end resttlt of all this diminution of the agency's present au
thority, we feel, is that first of all, policy could not be hammered 
out in the context of a particular case, which we think really is bet
ter than doing it on an a priori basis, which we think this bill would 
lead to. By hammering It out in a particular case, we do have the 
end result of a practical test of how sound it is in a practical matter. 
We suspect it mIght not be there on an a priori basis. 

Second, we think there is going to be definite delay through this 
procedure by the inability to omit the examiner's decision, by the fact 
that the Commission on review must remand the examiner's decision 

. for further, examination in further proceeding, and then it must go 
through the'step of the appeal board. . 

"Ve also question the composition of the appeal board; in that they 
would be made up of hearing examiners and commissioners. The 
hearing examiners are a closely knit group, understandably, with com
mon problems, common interests, and we question the feasibility of 
having the examiners on these appeal boards. We also question the 
fea~ibi1ity of having the Commissioners sit in judgment on one of 
theIr group. 'Ye feel the appeal board would be mandatory because 
of the risk of summary denial of an application to avoid them. 

Also, I think the use of them would be mandatory for additional 
reasons I really cannot go into here because of time limitations. 

This procedure also would basically limit the Commission's ability 
to tailor its decisions to particular facts. We do not think that is too 
sound, particularly in view of Oolorado Interstate, above, and in view 
of the Universal Camera Act, a Supreme Court case which said sub
stantially the same thing. 

Finally. we question whether this bill would not run afoul of the 
Natural Gas Act, which imposes affirmative duties on the Commis
sioners to do certain things. This, it seems to us, would restrict 
that duty specifically. It would restrict its duty in section 5 of the 
Natural Gas Act and section 7 to impose specific conditions and terms 
on certificates. It has less leeway to do so, it seems to us, here. 
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In section 15 of the Natural Gas Act, which empowers the Com· 
mission to set up its own rules and procedures, and in section 16, 
,,,hich gives a general flexibility to carry out its own general duties, 
and also section 19 (b~. of the Natural Gas Act which says in part that 
the findings of the Commission shall be conclusive-findings of the 
Commission shall be conclusive. 

vYe question whether S. 1366 does not violate that. 
Another item I would like to get into is separation of functions. 

,Ve support the deletion ill this bill of the present exemption or rate 
..md certificate cases in separation of functions limitations. vVe think 
the bill is good in that respect. vVe also think the bill is good in that 
its redefines ratemaking as adjudication, or it seems to. vVe urge 
that you make that more specific. You now define adjudication to 
include, for example, licensing. vVe suggest you a.dd ratemaking so 
that there is no question about that. Otherwise separUition of func
tions might not be applicable to rate matters, as you know, because 
separation of functions is applicable only in adjudication. 

The present bill maintains that there should not be any application 
of the separation of functions limitation to agency members. We 
question this. There is no pat solution. But we suggest that a sound 
rationale would be for you gentlemen to come up with some lan
guage which would have the effect of enabling the Commission to 
contmue to have access to staff expertise, objective staff expertise, but 
not to be able to rely on or to be subjected to staff advocacy. We 
think that is a sharp difference which any realistic study should cope 
with. 

Senator LoNG. Mr. Hart, I must call time on you now. We shall be 
happy to have a written statement from you and the record will be 
open'for several days, and it will be very helpful to the committee if 
you would submit one for us. vVe are certainly aware of your interest 
In this subject and your interest is shared by the comrruttee; we are 
interested in having your views on this matter. You gentlemen are 
out in the field and can perhaps see what is desired better than we 
in some cases. vVe shall be fu'\ppy to receive your written statement 
if you care to submit it. 

Mr.lliRT. Thank you, :Mr. Chairman. 
(The statement of the Federal Power Bar Association is as follows:) 

STATEMENT ON BEHALF OF THE FEDERAL POWER BAR ASSOCIATION ON S. 1336 

The Federal Power Bar Association is made up of 629 attorneys who practice 
before the Federal Power Commission. It is approximately 20 years old. While 
it has occasionally made suggestions to the Federal Power Commission con
cerning the latter's rules, regulations, and other matters affecting the Com
mission's procedures, S. 1336, with its drastic overhaul of the Administrative 
Procedure Act ("APA," or "the act" ), is the first bill about which our associ
ation has felt so strongly united that it has stated its position thereon to a 
congressional committee. 

Mr. William C. Hart, chairman of the association's special committee on rules 
of practice and procedure, on May 14, 1965, orally stated to the subcommittee our 
general poSition on S. 1336 (transcript pp. 349-361), with particular reference 
to its impact on practice and procedure before the Federal Power Commission. 
In accordance with Chairman Long's invitation at page 361 of the transcript, we 
submit this written statement. 

At the outset, we make two general observations: (1) we believe drastic legis
lation of this nature is unnecessary. There is no gas pipeline or electric power 
backlog before the Federal Power Commission. There are consdderable problems 
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concerning producer regulation, but they a1'(, not resolvable by this or any bill 
amending the Administrative Procedure Act. We a~ordingly believe the drastic 
changes provided in S. 1336, particularly section 8, are not responsive to the 
current situation; (2) we believe the detailed across-the-board nature of the bill, 
again with particular reference to section 8, is basically incompatible with sound 
and fair procedural administration, and with the dissimilar functions of the 
various agencies. It goes far beyond the original objective of the AdministratiYe 
Procedure Aet to provide only "minimum requirements of fair administratiVe 
procedure" (Senate committee report on S. 7, Nov. 19, 1945, p. 31). The approach 
recommended by the Justice Department and the Federal Power Commission seem 
to us more productive--i.e., the emphasis should be on inadequacies of particulal' 
sections of the act, rather than on a master plan providing detailed procedural 
requirements for all Federalagenc1es, without regard to their differing functions 
and workload. Moreover, the newly authorized Administrative Conference of the 
United States, when organized, should be given an opportunity to make sugges
tions on this subject. 

The Bpecific sections of the bill covered herein are: Section 8 (providing for a 
new decisional process), which we oppose in its entirety, and section 5(a) (6) 
(separation of functions), which we feel warrants further study. We also urge 
tha;t certain policy formulations should be specificany subject to section 7 hear
ings, separation of funetions and judicial revie'\Y. These provisions are discussed 
below: 

I. SECTION 8 

We oppose section 8 in its entirety. Its undoubted effect is substtantially to 
reduce the authority of the individual Federal Power Commissioners to carry 
out their statutory responsibilities under the N'3Jtural Gas Act. Lt does this by 
subdelegating mueh of tbat responsibility to the hearing examiners, and by pro
vidin'g for the virtually mandatory creation of appeal boards, through which an 
examiner's decision would funnel, but from which the grounds for review by 
the full Commission would be substantially limMed. We believe this loss of 
responsibility by the individual Commissioners would be less likely to produce 
S. 1336's obje0tive of better FPC policy determinations than it would fragmented, 
unprediotable, impractical, and frequently delayed policy determinations, with 
attendant adverse effect on individual justice. 
A. Subdelegation of powers to emaminers 

The subdelegation of present powers to examiners comes about by foUl' 
specific changes in section 8 of S. 1336: (i) deleting the right to omit the 
examiner's decision in cases of adjudication; (ii) providing that only "clearly" 
erroneous conclusions of fact constitute a ground for an eXC'eption to all ex
aminer's decision; (iii) limiting appeals to questions raised in the exceptions; 
and (iv) requiring full findings with reasonings on each exception unless they 
are denied in toto, in which case no findings are necessary, thus making it much 
easier for the Commission to affirm rather than reverse an examiner's decision. 

(i) Delet'ion of right to omit emaminer's deci8ion.-Under section 8(a) of S. 
1336, once the Commission has assigned an adjudication matter to !i hearing 
examiner for' hearing, the present power of· the Commission to omit an ex
aminer's decision is deleted. There has been' no abuse of the FPC's present 
right to omit an examiner's decision where required in,the public interest. To 
require its deletion across the board, where the power has, as here, not been 
abused, reflects a ,rigidity of' approach, fairly typi,calof the bill and seemingly 
irreconcilable with the long-recognized need for :flexibility in the administrative 
process. ' 

In Colorado Interstate Gas Co. v. FPC, 209 F. 2d 717; 7~723 (10 Cir. 1953), 
reversed on other grounds, 348 U.S. 492 (1955), for instance, in affirming the 
Commission's omission of the intermediate decision procedure, the court recog
nized that in a rate proceeding before the Federal Power Commission credibility 
is not an issue where conflict arises in specialized fields calling for the opinion 
of experts. On the other hand, it is conceivable that certain proceedings beforp 
the NLRB, the FTC, and the FCC, deal with matters wherein the demean or of 
the witness is ordinarily more significant than it is before the Federal power 
Commission, which deals with a much more statistical type of record. We fall 
to see any advantage from thus lumping all agenCies together on this point, 
and can readily see unnecessary delay and inflexibility as likely adverse effects. 

(ii) Emceptions litmitedto "clearly" erroneous conclusions Of fact.-Section 
S ( c) (1) of the bill, in specifying five broad grounds of exceptions to an eX
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aminer's decision, permits exceptions on findings or conclusions of material 
fact only where such findings and conclusions are "clearly" erroneous. This 
makes examine!'s' findings almost conclusive. 

While \ve support the concept of independent hearing examine1'8 embodied in 
section 11 of the act, we do not believe factual findings of such examiners 
should be exalted to the point where it is onerous fo!' agency members to inquire 
into, and where they believe it reasonably necessary, to reverse them. Justice 
Frankfurter's analysis in Universal Camera v. N.L.R.B., 340 U.S. "174, puts the 
(juestion in its IYrOp~r perspective:. ... . . 

"We do not reqUlre that the exammer's findlllgs be gIven more weIght than lil 
retlS(Jil and in the light of judicial experience they deserve. The '~ubstalltial 
evidence' standard is not modified in any way when the Board and its examiner 
ui:;ugl'ee" (4Uti). 

"Ho'.veyer halting its progress, the trend in litigation is toward a rational 
inquiry into truth, in which the tribunal considers everything logically l}roba
tive of SOllie matter requiring to be proved" (497). [Emphasis added.] 

We also find it hard to reconcile this provision with section 19 (b) of the 
Xlltul'al Ga;; Act, which provides in part that: "The finding of the Commis8'ion 
us to the facts, if supported by substantial evidence, shall be conclusive." [Em
phasis added.] If the factual findings of the Commission are to be conclusive, is 
it nut inconsistent to limit the Commission's freedom to inquire into those facts '/ 

(iii) Limit(ttion Of appeal to questions ra'ised by emception8.-The provision 
that "The appeal shall be limited to the questions raised by the exceptions" 
(secs. 8(c)(1». further restricts the Commission's power to inquire into the 
truth. It blunts the Commission's concern for the whole picture, and judicial
izes the administrative procedure to the point where the substantive public in
terest in complete agency determinations is subordinated to technical niceties. 
The present power of the Commission to look beyond both the examiner's deci
sions and the exceptions, to the whole record, is a sound safety valve. Both the 
natural gas and electric power industries are increasingly dynamiC, and they 
require regulation which recognizes that fact. Artificial limitations on the Com
mission's power to look at the whole problem is untuned to this real need. 

(iv) Ea8'ier to affi;rm than revi8e an emaminer'8 decision.-8ection 8 (c) (3) of 
the bill provides that except in a case where the agency might deny an applica
tion to it to hear exceptions directly (in which case the exceptions "shall" be 
deemed summarily denied), the Commission "shall" give full rulings and reasons 
on each material exception. This obviously makes it easier for the Commission 
to deny the application forthwith than to open up an examiner's decision to 
change just one part thereof. It further increases the finality of an examiner's 
decision at the expense of flexible decisionmaliing. 
B. Appeal boa1'd procedure 

1. Additional l08s Of Commissioners' authority.-In addition to the Commis
sioners' loss of authority to examiners, creation and use of appeal boards would 
further dilute the Commissioners' present authority. Section 8(c) (4) provides 
that review by the full agency of a decision by an appeal board on exceptions 
to an examiner's decision may be had only in the agency's discretion, and then 
only upon the grounds of law or policy. Notwithstanding such limited grounds 
for revie\v (question of law or policy) the Commission, if it exercises such re
view, "shall have all the power it would have if it were initially deciding the 
proceeding," except that the agency must remand any issue of fact which it may 
raise to the presiding officer for further proceedings. Thus, on' review, either 
the Commission's authority to inquire into the truth of a particnlarmatter shall 
be narrowed, or the Commission would be inclined to stretch the terms "law" or 
"policy" to include other grounds. We doubt either: alternative would make for 
fair or sound regulation.. Moreover, the above requirement that the 'Commis
sion remand newly raised questions Of' fact to the examiner further limits its 
present authority. 

2. Mandat()ry aspects of appeal boards.-While creatiou of these appeal 
boards is, in theory, left somewhat in each agency's discretion, as a practical mat
ter such discretion seems largely illusory. Under section 8 (c) (2) each agency 
"shall" establish such appeal boards except to the extent that such establish
ment "is clearly unwarranted by the number of proceedings in which exceptions 
are filed." This seems to mean th'at such appeal boards "shall" be e&tablished 
unless an agency has so few exceptions peuding that there is no press 00 'the 
Commissioners. It follows that where an agency does have a significant num.
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ber of exceptions pending, it would ,be under pressure to create these appeal 
boards. 

Moreover, once appeal boards are created, their use would also tend to be 
mandatory. As indicated aboye, a person filing exceptions does have the option, 
theoretically, of applying to the full Commission to hear the exceptions directly. 
However, if the Commission denies such application, "it shall be deemed to have 
considered and denied each exception and affirmed the decision o'f the preSiding 
officer" (sec. 8(c) (2». Thus, the applicant who seeks to expedite a deciSion 
by avoiding an appeals board determination runs the severe risk of summary de
nial of his exceptions. TMs risk isbolmd to discourage parties from filing Such 
applications, relegating them to the appeal board route. 

Moreover, when an applicant thus faUs back on the appeal board route, we 
doubt it will actually lighten the load of the Commission in return for the delay 
created as an added step in the chain of review. We think that in important 
cases the disappointed litigant will not be satisfied with the determination of a 
subordinate review body, but wiU prefer to carry the matter further to the full 
Commission. Additionally, although ostensi.bly the Oommission need accept 
review only in its discretion, it is unlikely that the Commission would refuse to 
review an important appeal board order. Unlike a Supreme Court refUsal to 
grant certiorari, a Commission refusal to grant review becomes CommiSSion 
affirmance of the appeal board, whioh affirmance is then subject to review by the 
courts. The Commission as a creation of Congress bears direC't responsibility 
to Congress for Ltg actions, and we doubt the courts would accept a refusal to 
review 'an appeal board determination as a proper discharge of an affirmative 
statutory obligation imposed on the agency itself. 

3. Oomp/)8ition of appeal board8.-The composition of the appeal boards also 
seems unsound. Section 8(c) (2) provides that the personnel on them "shall be 
agency members, hearing examiners, or <both." The examiners' corps are often 
closely knit with common problems and interests; we question the feasibility of 
having them sit on thes~ .appeal :boards in judgment of their peers. Similarly, 
we question the feasibility of having the Commissioners sit in judgment of each 
other, and of having appeal board determinatrons likely to vary according to 
which Commissioners h8!ppen to be assigned to a particular appeal board. 
O. End re8ult of 8ection 8 

Aside from the foregoing specific deficiencies of the means by which section 8 
would, in effect, subdelegate much of an ageru:!y member's statutory responsi
bility, to examiners and appeal boards, their cumulative adverse effect is sub
Btantial: 

1. Pol'lcy in' vacuo.-The bill's objootive of freeing agency members to devote 
more time to the larger questions of policy and law sounds better in theory than 
we believe it would be in practice. We doubt that the end reslult would be 
improved policy decisions. All policy, including that affecting major economic 
interests, should be subjected to a check of the practical end result. This is on.e 
of the basic advantages of a system wherein policy is hammered out in the con
text of a particular case. We consider such a system superior to deciding policy 
on an a priori basis, without an end result eheck on the concrete facts, aD: ar
rangement lkely to emerge under this bill. Divorced. from the facts, policy a 
priori can rapidly become policy in vacuo. Weare most fearful the needed 
vitality of agency decisional process woUld be replaced by a "by the book" sterile 
process. 

2. Fragmented poUcy.-S. 1336 also poses a real danger of fragmented policy 
decisions. In his testimony to this subcommittee on S. 1663, the predecessor 
of the instant S. 1336, Ohairman Swidler of the Federal Power Commission 
realistically described the likely result of thus increasing the finality of ex
aminers' decisions: 

"Neither the regulatory process nor the indnstries subject to Commission 
regulation would be benefited by procedures calculated to exa1t the separate 
determination of our 18 hearing examiners, and to restrict the Commission it
self to a largely supervisory role." (P. 70, transcript, July 21-23. 1964, Senate 
Subcommittee on Administrative Practice and Procedure, S. 1663.) 

The appeal boards wOuld be an additional sonrce of fragmented policy. The 
chance selection of certain Commissioners to serve on appeal boards could easily 
affect the outcome of the case. Federal Power Commissioners have historically 
been chosen with diverse. backgrounds. It accordingly seems more logical to havP, 
them act collectively, where their individual predilections tend to balance out, 
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than to act individually on different appeal boards, where their individual 
)redHections might be controlling. 
I 3. Dclwy.-Delay is also likely to be increased under this bill by the inability 
to omit the examiner's decision, by the requirement that on review the Com
nussion must remand issues of fact which it deems material to the presiding 
officer for further proceedings" and by the added step introduced into the agency 
appellate procedure by the appeal boards. 

4. 111,ftexibililty.-Section 8 would be particlularly adverse in that it would re
sult in inflexibility in the Commission's decisional process. Such inflexibilty 
would flow from the proposed deletion of the present power to omit examiners' 
decisions, from the curtailed freedom of inquiry as to facts and as to any ob
jeetion not specified in an exception, and from the virtually mandatory creation 
and use of the appeal boards. 

II. SECTION 5(A) (G)-SEPARATION OF FUNCTIONS 

A. Applicability to rate and ce1-Uficatc proceedin08 
While we are generally opposed to S. 1336, we approve the proposed deletion 

of the APA's exemption of rate and certificate cases from the separation of 
functions limitations. The rate and certificate sections of the Natural Gas Act 
are without question the "heart of the Natural Gas Act"-Atlantic Refining 
Company v. PSG, 360 U.S. 378 (sec. II of Opinion), and the most controversial 
proceedings thereunder. 

However, since only "adjudication" cases are subject to section 5 and thus to 
the separation of functions limitation therein, it is also essential, in order to 
make the separation of functions limitation applicable to rate and certificate 
cases, to change the definition of ratemaking from "rulemaking" to "adjudica
tion." Section 2(d) of S. 1336 seems to do this, but not spedfically, and not 
without some ambiguity. The bill does specifically define "adjudication" to 
include "licensing." We urge that "ratemaking" be added to the matters 
specifically included in adjudication, so there can be no question about. the 
separation of functions limitation being applicable to rate and certificate pro
ceedings. 
B. Applicability to agency members 

The actual effectiveness of a separation of functions provision depends upon 
the extent to which it is applicable to hearing exam;iners and to agency members: 
Under both the act and S. 1336, the separation of functions limitations are 
applicable to examiners, but not to agency members. Whether, and if so to what 
extent, they should be applicable to agency zpemoors is a highly controversial 
and yet fundamental question, going to the very essence of fair procedUl"e. On 
the one hand, agencies need the informed expertise of their staff: on the other, 
it is unfair to private litigants to permit personally involved staff members to 
argue their side of the case ex parte to agency members. 

We believe the problem should be faced. While offering no specific statu
tory language, we believe a sound rationale which the subcommittee could 
adopt is that it is appropriate for agency members to have access to objective 
staff expertise, but not advocacy by staff personnel who have participated in 
the preparation or trial of a controverted case. 

ilr. POLICY FORMULATIONS ON MATTERS FOR WHICH HEARINGS ABE REQUIRED BY 
STATUTE 

A party's entitlement to a section 7 hearing in a rulemaking policy formula
tion affecting substantive rights has been put in question by a recent case ~nvolv
ing the FPC. The FPG-based on informal rulemaking proceedings nnder sec
tion 4 of the APA-issued a regulation proscribing certain types of rate escala
tion clauses in producers' contracts; later, without hearing, .it rejected a pro
ducer's certificate application containing such a proscribed rate provision. The 
Supreme Court upheld this procedure-in FPG Y. Texaco, Inc., et al.~77 U.S. 
33 (1963), on the broad grounds that: 

"The statutory requirement for a hearing under section 7 1 does not preclude 
the Commission from particularizing statutory standards through the rulemaking 
process and barring at the threshold those who neither measure up to them nor 
show reasons why in the public interest the rule should be waived." (P.39.) 

:J. The context indicates the reference is to sec. 7 of the Natural Gas Act. 
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The court seems to have been motivated by the desire not to require the FPC 
to regulate producers on a case-by-case basis, which it feared would "prolong and 
cripple" the processes of regulation (p. 44). We do not contend that the 
Commission should have been required to try each such producer case separ
ately; we are concerned, however, that nowhere in the whole process was there 
an adjudicative hearing 'On the merits of the substantivt proposal. Absent 
the instant regulation, Texaco would have been entitled to a section 7 hearing 
on the merits of its certificate application, and we think that right should not 
be lost simply because many parties have similar rate provisions. The prolonged 
case-by-case approach can be avoided, where appropriate, by holding a Con
solidated hearing, but it should be subject to the basic rights provided in section 
7. If a Commission can easily avoid the requirements of adjudicated hearings 
by informal rulemaking, abuse of the informal rulemaking procedure is obviously 
a real threat to fair administrative procedure, as well as the organic regulatory 
8tatutes. 

The court suggested Texaco could have, and impliedly should have, applied 
for a waiver from the regulation. But, even if a waiver application had been 
entertained, and there is no assurance it would have been, it does not follow 
that the hearing W'Ould have been a section 7 Administrative Procedure Act 
hearing. We, accordingly, believe the Administrative Procedure Act should 
be amended to require that a policy formulati'On on an issue for which an organic 
statute contemplates an adversary hearing shall be subject to section 7 hearings 
and attendant safeguards, except in the case of reviewable policy formulations 
which codify established Commission policy determined in adjudicated pro
ceedings. 

CONCLUSION 

On balance, the proposed procedures of S. 1336 W'Ould so judicialize the hearing 
and decisional processes before the Federal Power Commission as to cause 
inordinate delay and inflexibility in the regulation of the important matters 
committed to the jurisdicti'On of that C'Ommission. The proposed legislation with 
its emphasis on examiners and review boards adds new tiers 'Of decisional respon
sibility and review in reaching a final agency decision. We respectfully submit 
that this contributes t'O delay, rather than the elimination of delay. 

'We recognize and applaud the sincere efforts of the subcommittee and its staff 
to improve the practice and procedure before the Administrative agencies. As 
representaOves of active practitioners before the Federal Power Commission we 
would be remiss, however, if we failed to note our view that the across-the-board 
approach, whatever its merit for some agencies, would do immeasurably more 
harm than good in the case of the Federal Power Commission. 

Respectfully submitted. . 
. WILLIAM C. HART, 

Ohairman of RuZes of Practice and Procedure 001r~mittec Of FederaZ Power 
Bar A.ssociation. 

Senator LONG. Mr. Charles A. Robinson, National Rural Electric 
Cooperative Association ~ 

Mr. Robinson does not seem to be here. 
Our next witness is Mr. Starr Thomas, general counsel of the Santa 

Fe Railroad. Mr. Thomas is representing the Association of Alneri
can Railroads. 

STATEMENT OF STARR THOMAS, GENERAL COUNSEL, SANTA FE 
RAILROAD, IN BEHALF OF ASSOCIATION OF AMERICAN RAIL· 
ROADS 

Senator LoNG. Mr. Thomas, my friend, Bill Dalton, sent me a memo
randum this morning that you were going to be here, and I am de
lighted to we.lcome you. 

Mr. TH01\US. Thank you very much, Mr. Chairman. 
Senator LONG. Mr. Thomas, you see the problem we are having on 

time. Will you be able to brief your statement ¥ 
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Mr. THOJ'YrAS. I must apologize, Mr. Chairman, I do not have n 
\\Titten statement, but I have some things to say that have been said 
by others. I think I can save your time by simply referring to their 
comments on it couple of points. I have one point I want to make 
yery specifically. I hope I can do it in 5 minutes. 

Senator LONG. Then if you would like to file a written statement in 
the record at the close of your testimony or within the next few days, 
t he committee will be happy to have it. 

Off the record. 
(Discussion off the record.) 
Mr. THOl\1AS. I want to direct my remarks particularly to section 

;') (c) of S. 1336, the provision which requires the agency to make its 
records, all of its records, available to anyone of the public on request . 
\Ve have a specific problem that affects the railroad industry in that 
context, and it is not apparently covered by any of the exemptions in 
section 3 (e) . The railroads are required to file reports of personal 
injuries to their employees with the Interstate Commerce Commis
sion. They are called "T" reports. These reports cover almost all 
injuries of any consequence at all. Several years ago, we found that 
they were being used by runners, who obtained the information, dis
tributed it throughout the country to lawyers who were soliciting per
sonal injury cases, in direct violation of all codes of legal ethics and 
of many State laws. 

The Commission realized that this was not a proper use of this 
information, which was intended to help the CommiSSIOn in its duties 
with respect to safety of operations, and the Commission first tried to 
solve the problem by eliminating the name and address of the injured 
person from its required reports. There was still enough information 
on these reports to make them useful to runners, however, and they 
were used. 

Finally, the Commission adopted a ruJe which made those reports 
nvailable to the public only upon applica.tion, and the application had' 
to show that they were to be used for the purpose of obtaining infor
mation to be presented before Federal or other governmental bodies, 
or that they would be used for a purpose which would contribute to 
the promotion of safety in railroad operations. Since that rule was 
adopted in 1957, we have had no more problems with the use of these 
reports in the solicitation o£ personal injury suits. 

Now, I find, as I say, no language in the exemption provisions of 
3 ( e) that seems to take care of this particular problem, .whic~l is one I 
respectfully urge should be taken care of. It IS a defimtely Improper 
use of the required report. 

I am not very happy with some language which I am going to 
suggest, but it at least will get the idea across, I hope. I would advo
cate an exemption which would read something like this: "Accident 
reports filed by regulated industries which contain information useful 
to those engaged in the solicitation of personal injury suits"-some
thing along that l~ne, it seems to me, ought to be adopted to prevent 
the misuse of those reports. 

Aside from that specific comment, I shall just say generally that I 
want to endorse what Commissioner Walrath of the Interstate Com
merce Commission said about the value of permitting the omission of 
the recommended report in these rate investigation cases, where the 
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rate is suspended for the 7 ~month period. That has worked well. I do 
not know that anyone in the bar has been critical of it. I have never 
heard any such criticism of it. I think the regul3Jted industry and the 
people \vho oppose its efforts to reduce rates or publish new rates have 
all gone along with it and it has worked well. 

I want to say the same thing about the modified procedure method 
which is now used by the Commission, with or without the consent of 
the parties. That, too, has enabled them to handle these things with 
dispatch. 

The railroad industry is a very strictly regulated industry, but it is 
not a proteoted monopoly. It is in a very competitive field, competinO' 
with ot.her forms of transportation which are regulated less, or S0l11~ 
not at all. It is terribly costly to have undue delay in any kind of 
reg~l.atory proceedi!lg where we cal?-not rr:ake an ordina~y business 
deCISIOn, such as prICmg or ratemakmg, wIthout first gettmg a deci
sion from the regulatory agency. So we are anxious to avoid any kind 
of delay in these administrative proceedings. 

vVe are afraid that some of the provisions in this bill will lead to that 
end. Basically, we would prefer to see something worked out through 
the administrative conference rather than this omnibus approach that 
is found in S. 1336. I shall not say more, because I know you have 
heard all the arguments on both sides of that issue. vVe really stand 
on the side of change only when it is necessary, because when the 
language of the statute is changed, when the provisions as here for 
judicial review are broadened, there is a real danger that we are going 
to be in the courts, and able and astuite lawyers win find wa'ys of fuiding 
error in the Commission's appellate review of the exammer's recom:" 
mended decisions. In all sorts of ways, we feel we are going to be in 
the courts for a number of years, and it all means delay, and that 
hurts badly. 

Thank you very much. 
Senator LQNG. Thank you, Mr. Thomas. vVe do appreciate your 

courtesy in being here, and we appreciate your promptness in your 
statement. 

If the American Bar Association representatives have some other 
comments they want to make, please submit them at a later date, and 
they will be included in the record. 

Mr. BENJAMIN. That is about what I was going to suggest, Mr. 
Chairman. 

Senator LoNG. If it is agreeable, we would appreciate it if you would 
put your statements in writing. The record will be open for some 
time. We appreciate your being here, you and Professor Davis and 
all of you. You have been very helpful to us. We are certainly grate
ful to you for your presence here. . 

We have had avery faithful and hard.working reporter this morn
ing. She has worked for about 4 hours straight. . 

AMERICAN BAR ASSOCIATION, 
(Jkica(lO, Ill., June 4,1965. 

Hon. EDWARD V. LONG, 
Chairman, Subcommittee on Administrative Practice and Procedure 01 the 

CommUtee on the Judiciary, Senate ()fftce Building, Washington, D.C. 
My DEAR MR. CHAIRMAN: At the end of the last of 3 days of hearings, on May 

14, you were so kind as to authorize me to submit further comment in writing, 
which I am now glad to do. 
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Mr. Kenneth eulp Davis made on the afternoon of l\fay 13 critical comment 
()Il seyeral points in my prepared statement and my testimony for the American 
Hilr Association that morning. I should like to answer these briefly, since I 
think it important that the association's position should not be misunderstood. 

First, Mr. Davis, commenting on our suggestion to strike the words "or inves
tigation" at the end of the second sentence of section 6 (a) of S. 1336, said that 
to follo'v our suggestion "would mean that an administrative agency can interro
r.nte an individual in an investigation and deny him the right to be accompaniel1 
b~', represE-nt€'d, and advised by counsel." 

,This criticism is "without foundation. The right 'of "any person appearing 
voluntarily or involuntarily before any agency or representative thereof in the 
("ourse of an investigation '" '" '" to be accompanied, represented, and a'dvised 
br counsel * " *" is accorded by the first sentence of section 6 (a), which the 
American Bar Association approves. lOur suggestion relates to the second sen
tence, dealing as follows with the rights of "parties" : 

"Every party shall be accorded the right to appear in person or by or with 
counselor other duly qualified representative in any agency proceeding or 
investigation." 

,We suggest striking "or investigation" simply because, under the definitions 
in sections 2 (b) and 2 (g), there can be no "party" to an investigation. r.rhe sug
gested change would (as my prepared statement, at page 16, made dear) de
pri ve no person under investigation of any rights; it would merely -correct a 
drafting error. 

IWith respect to the American Bar Association's position that any proceeding 
for an exception from a rule should at least usually he by an adjudicatory 
procedure (my prepared '8tatment, pp. 3-5), Mr. Davis seems to imply that the 
question on such an application would only rarely be a question at fact. This 
is, I think, -clearly mistaken. How can anyone ask to be excepted from the opera
tion of a rule without a factual showing that differences in his position from that 
of others subject to the rule call for different treatment? 

lIn commenting on our position that the definition in section 2(d) of an adjudi
catory proeeeding as one "to determine the rights, obligations, ·and privileges" ,of 
named parties is not sufficiently inclusive (my prepared statement, p. 5), Mr. 
Davis said that I gave "no illustration of something that is eXCluded." In fact 
my prepared statement proceeded: "Reference to section 2(f) (which defines 
'sanction and relief') will suggest many other words that shoud· be included" 
(and added that "we think that any attempt at an inclusive definition • • • is 
too risky"). 

Mr. Davis criticizes me for giving no reason for the American Bar Associa
tion's suggestion that the first sentence oi"'section G(e), providing for the auto
matic issuance of subpenas upon request of any party to an adjudication, should 
be limited to formal adjudication under section 5(a). !I am glad to repair 
that omission. I note first that this is a -change from section 6(c) of the 1946 
act, which authorizes the agency to r~uire from the ,applicant for a subpena 
"astatement or showing of general relevance and reasonable scope of the evidence 
sought." The change effected by S. 1336 is, we think, valuable (and was in fact 
suggested by the recent Administrative .Conference of the United IStates) ; but 
to apply the new prOVision to informaladjudi-cation might well swamp the 
agencies. lIt w-ould, for example, require that an 'Officer charged with iSsuance 
of permits to build a fire in a national park !be prepared to issue suibpenas on 
request to an applicant for such a permit. 

With Tegard to sectrion 10(a), dealing with "standing," Mr. Davis Tefel's to 
what ,he oalls my "egregiollsstatement that the courts do not use the language 
'in fa'ct' at least * * • so :f.aras the American Bar AssociatiOOl 'knows." What 
I had said in my prepared '8It9Jtement was that we had "concluded 'tih'at the addi
tion of the words 'in '/lact' may dQ more 'harm than good, never having 'been used 
(so far as we know) by the -courts, 'and being in our view impl"eCise in meaning." 
I have, since the hearing, reviewed the cases Mr. Davis cited in his testimony and 
reviewed lalso what 'he has written on this sUibject in his administl"ative law 
treatise, and it is clear Ito me that the position taken in my prep3!red statement 
hI ·correct;; that the 'Word,s "in ,fact" have not been used by the courts as words 
of art ; and that to retain them in ,section 10(,a) of S. 1336 might do more 'harm 
than good. 

This is not Ithe p1:ace for extended disc'Ulssion, but I think that <brief comment 
on the case on which Mr. Da"i.s principally relied in his testimony, Bantam 
Books, inc. v. Sullivan, 372 U.S. 58 (1963), is appropriate. The entire discus
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sion of "standing" in Bantam Bo.oks is in a footnote on pages 64-65. The only 
sentence in which the words "in fact" appear is the second of the following in
troductory sentences: 

"Appellants' stJanding has not been, nor could it be, /Successfully questicmed. 
The appellants have in flad suffered -a palpable injury as a result of the actl:l 
alleged to violate Federal law, and at the same time their injury has been a 
legal injury." 

The words "in fact" are used as a passing adverbial phrase, the equivalent 
of "indeed" and probably, in 1Ve'bster's first sense, as denoting emphasis. Cer
tainly they are not used here a's words of art. This is emphasized 'by the im
medi-ate reference to Mr. Justice Fr·ankfurter's concurring opinion in Joint Anti
Falmist Refugee Committee v. McGrath, 341 U.S. 123, 151-152, and fUl'ther by a 
later sentence in the footnote: "* * * if this were a private action. it wnuld 
present a cLaim, plainly justicrable, of unlawful interference in advantageolls 
business rel!ations." 

In my prepared statement and my testimony on May 13, I did not deal \vitll 
the provision of section 7(c) of S. 1336 regarding evidence (which in general 
follows the like provision of'S. 1663, 88th Congress), this ;being one of the sub
jects ;that I thought could for -brevity 'be left (without specifiC referenc'e) to 
wh-at I biad written and testified last year. Since, however, Mr. Davis in his 
present testimony refers to the American Bar Association position on this sub
ject, I think I -Should refer the subcom.mittee explicitly to my testimony at the 
.July 1964 hearings (pp. 62, 286). 

I might add with respect to the argument advanced elsewhere by Mr. DaVis 
and others that there are no ascertainable rules of evidence in civil cases in 
the Federal courts, that the Chief Justice of the United States, following 
action by the Judicial Conference of the United States, in March of this year 
appointed an advisory committee under the chairmanship of Albert E. Jenner. 
Jr., Esq., of Chicago, to prepare rules of evidence to govern Civil actions (and 
others) in the Federal courts. This followed study for several years by a 
committee of the Judicial Conference of the question whether such action was 
desirable. It is, therefore, to be anticipated that before too long rules of 
evidence for the Federal courts will have been formulated and officially 
adopted. 

In his final reference to the American Bar Association, Mr. Davis discusses 
our position with regard to the introductory language of section 10. In my 
prepared statement of May 13 I wrote (p. 22) : 

"The change effected by S. 1336 in the introductory clause of section 10 
with respect to unreviewable agency discretion we find entirely satisfactory." 

It is enough to refer in addition to the record of th'e July 1964 hearings at 
pages 62 and 283. 

Mr. Davis' testimony concluded with a long list of items that "a good bill" 
would deal with, thus in my view unfortunately disparaging S. 1336 and 
depreciating what it would in fact accomplish. Of Mr. Davis' many sugges
tions, I mention only two by way of example. The suggestion that "a good 
bill w01,1ld deal with the question of when a hearing ought to be required" 
seems to me to ignore the basic limitation on what general procedural legisla
tion can deal with; there is no possible way of solving this question by a 
statutory provision applicable across the board to all agencies. With regard 
to the suggestion that a good bill would deal in some way with the doctrine 
of "ripeness for review," I refer to my article in 26 Law and Contemporary 
Problems 203 at page 232, where I concluded that that doctrine was not "cap
able of statutory formulation even in suggestive form," but concluded also 
that a proper statutory treatment of "standing" might suggest to the courts 
greater liberality also in finding "ripeness'" than they have always shown. 

Respectfully, 
ROBERT M. BENJAMIN, 

Chairman, American Bar Association Special Committee on Code of 
Federal Administrative Procedure. 

Sen::lJ,or LoNG. The Committee will now adjourn subject to the can 
of the Chair. 
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U.S. SENATE, 
SUBCOMMITTEE ON ADMINISTRA.TIVE PRACTICE AND 

PROCEDURE, COMMITTEE ON THE JUDICIARY, 
Washington, D.O. 

The subcommittee met, pursuant to notice, at 9 :30 a.m., in room 
3216, New Senate Office Building, Senator Quentin N. Burdick 
presiding. 

Present: Senator Burdick. 
Also present; Bernard Fensterwald, Jr., chief counsel; G. H. 

Homme, assistant counsel; and Cornelius B. Kennedy, minority 
counsel. 

Senator BURDICK. vVe will call Mr. Robinson first. 

STATEMENT OF CHARLES A. ROBINSON, JR., STAFF ENGINEER AND 
STAFF COUNSEL, NATIONAL RURAL ELECT'RIC COOPERATIVE AS
SOCIATION; ACCOMPANIED BY ROBERT D.PARTRIDGE, LEGISLA· 
TIVE REPRESENTATIVE; AND ROBERT O. MARRITZ, STAFF 
ENGINEER 

Mr. ROBINSON. Mr. Chairman, my name is Charles Robinson. I 
am the staff engineer and staff counsel of the National Rural Electric 
Cooperative Association. First we wish to express our apprecia
tion to the acting chairman this morning for affording us an oppor
tunity to appear on S. 1336, which we deem to be of very high im
portance to our membership. The membership of our association is 
some 973 REA-financed rural electric systems which operate in 46 
States. These systems depend completely on the Rural Electrifica
tion Administration for the funds with which they construct their 
svstems. 
~ The rural electrification loan program has been over the years a 

controversial program. It has furnished an element of competition 
in the electric utility business, and for that reason the electric utility 
companies which are privately owned have used every available re
source, every available forum, and every available proceeding in 
which to attempt to destroy the rural electrification program. ~I\..nd to 
t.he extent that the legislation S. 1336 would modify the rules of 
law under which the REA Administrator conducts his program, we 
are vitally concerned with the legislation. 

There are three particular aspects of S. 1336 upon which we would 
like to comment this morning. The first of these is that of judicia] 
review of agency action which is embodied in section 10 of S. 1336. 
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The law as it now stands provides that-
except so far as (1) statutes preclude judicial review or (2) agency action is by
law committed to agency discretion-

Any person suffering legal wrong because of any agency action, or adversel:v 
affected or aggrieved by such action within the meaning of any relevant statute 
shall be entitled to judicial review thereof. ' 

The proposed change as embodied in S. 1336 reads: 
Except so far as statutes preclude judicial review or judicial review of agency 

discretion is precluded by law-
Any person adversely affected in fact by any reviewable agency action shall 

have standing and be entitled to judicial review thereof. 

In our opinion the two words "in fact" are the key language in the 
new section. The deletion of "adversely affected or aggrieved by such 
action" and the substitution therefor of the language "adversely 
affected in fact"-this we believe is a very substantial change, and is 
a change which broadens the scope of judicial review and will broaden 
the type of corporation of person that will be entitled to achieve 
judicial review of agency· actIon. 

I d.o not want to go into a long.~istory of constitutio:z::a! law this 
mornmg, but to understand the poSItion of the REA Admirustrator it 
is necessary to go back at least to the Tenne88ee Electric Power case 
which was decided in 1939 before the present act was passed. 

That was the attempt by the power companies in the TVA area to 
have declared unconstitutional the power operations of the TVA and 
the program by which the Public Works Administration was loaning 
funds to municipalities in the Tennessee Valley for the purpose of 
constructing municipal electric systems. 

The case was heard in the trial court on the merits. There was no 
dismissal in the trial court based on the standing or nonstanding of 
the plaintiffs, but the trial lasted for some 2 months. After a thorough 
trial and after complete hearings on all of the issues, the trial court 

. dismissed the case on the merits, holding that the activities of TVA, as 
they related to the building of transmission lines and marketing elec
tric power, were constitutional. 

The case was, of course, appealed to the Supreme Court of the 
United States and the Supreme Court took 29 pages to decide the case 
in the records. It is at 306 U.S. 118, and it runs to 147. illtimately, 
the Supreme Court dismissed the case, affirmed the dismissal on the 
grounds that the companies had no standing because no legally pro
tected right had been invaded. The companies challenged the con
stitutionality of the statute. The Court examined carefully in this 
29 pages all of the allegations of the company and then dismissed the 
case because of the lack of the standin~ on the part of the companies to 
maintain the action. The Supreme (jourt held as follows: 

Cooperatiion by two Federal officials, one actin'g under a staJtU<te whereby funds 
provided for the erection of muni<!ipal prants, and. the other under a statute au
thorizing the production of electricity and its sale to such p~ants, in competition 
with theappel1:ants, does not spell conspiracy to injure their !buSiness. As the 
coul"bs below held. such coopera.tion does not involve unlawful concert, plan, or 
design, or cooperation to commit an unlawful act or to commit acts otherwise 
lawful with the intent to violate a statute. 

mtimately, the Court decided the case on the ground of standing. 
That perhaps may be dicta in this case because the final decision was 
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no standing. Nonetheless, nobody since that case has attempted to 
challenge basically the constitutionality of TVA. 

Professor Davis has commented and criticized the case very heavily. 
He says-
the worst trouble spO't in the law of standing is the confusion about the question 
whether an adverse effect in fact is enough to confer standing, or whether a 
depriva.tion of a legal right is required. 

And I respectfully call your attention to the words "adverse effect," 
which is the language included in S. 1336 in substance. 

He criticizes the Tennessee Electric Po'wer case in the words-
the C<lurt laid down .the palpably false proposition that one threatened with 
direci injury by governmental action may not challenge that action "unless the' 
right invaded is a lega'l right." 

And he claims that perhaps the Tennessee Electric case is not law at 
the time of his treatise, which was, as I recall, in 1958. . 

Professor Davis, I call to your attention, did not take into account 
that there was a trial on that case at the trial court level and that the 
Supreme Court took 29 pages to decide it. There was a complete hear
ing on the minutes at the trial court level and the Supreme Court 
devoted a very considerable portion of its opinion to the minutes. 

Now, the Administrative Procedure ACt as it now stands was passed 
in 1946. And the language of section 10 is, "any person suffering legal 
wrong because of any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof." 

Now, what did Congress mean by this in the light of the Tennessee 
case~ 

The Senate committee report seemed to follow the Tennessee case 
and to equate the language of the Administrative Procedure Act, sec
tion 10( a) with the finding with the court in this case. And the Sen
ate committee report reads at page 26, ,"this subsection confers a ri~ht 
of review upon any person adversely aHected in fact by agency actlOn 
or aggrieved within the meaning of any statute. The phrase 'legal 
wrong' means such a wrong as is specified in subsection (e) of this 
section. It means that something more than mere adverse personal 
effect must be shown-that is, that the adverse effect must be an 
illegal effect." . 

And the House committee language was as follows: "this section 
confers a right of review upon any person adversely affected in fact by 
agency action or aggrieved within the meaning of any statute. The 
phrase 'legal wrong' means such wrong as is specified in section 10 (e). 
It means that something more than mere adverse personal effect must 
be shown in order to prevail-that is, that the adverse effect must be an 
illegal effect. Almost any governmenta.l action may adversely affect 
somebody"--

Mr. FENSTERWALD. Mr. Robinson, could I interrupt you at that 
point to see if I understand you. 

vVould it obviate your dIfficulty if the report on S. 1336, if it is re
ported out in this form, contained language somewhat similar to that 
contained in the 1946 reports? 

Mr. ROBINSON. I think it would help, Mr. Fensterwald, but frankly, 
and I think you will see when I get a little further along, to the extent 
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you take out this language, "suffering legal \\Tong because of any ac
tion, or adversely affected or aggrieved," you are taking out language 
that, as stated by the Attorney General, are "terms of art." It is lan
guage which has been repeatedlv adjudicated and it is language which 
the REA Administrator is almost critically relying on. And I will get 
to that in the next case, which is the /(an8(}..'5 Oit]1 case. ..:'\.nd that i:-; 
the landmark case in the field of REA constitutional Jaw, if I may Use 
that phraseology. ' 

Mr. FENSTERWALD. Do vou know if the REA Administrator has of
ficially commented on this'bill ? 

Mr: ROBINSON. The Department of Agriculture has commented on it. 
They have commented adversely. The Department, I am adyised. un
officially is in the process of formulating a further submission. Now 
whether or not the yiews of REA will be represented in the submission; 
I donotlmow. 

Mr. FENSTERWALD. The reason I ask is, if \ye do not get any submis
sion directly from REA, can we assume for now to a certain extent that 
you are speaking on behalf of the Administrator? 

Mr. ROBINSON. Let me say this, that we have prepared our testimony 
after some informal conferences with the lawyers that have represente<-l 
REA in the cases. 

Mr. FENSTERWALD. Thank you. 
~fr. ROBINSON. Now, after this Administrative Procedure Act was 

passed in 1946, after the committee report language was included, 10 
power companies located in Missouri brought suit in 1950 against the 
REA Adminjr trator, the Secretary of Agriculture, the Secretary of 
the Treasu:ry, Secretary of the Interior, and the Administrator ot the 
Southwe"tern Power Administration. It brought the suit in the U.S. 
District Court for the District of Columbia. Plaintiff companies 
sought to enjoin the generation and transmission facilities or REA 
borrowers in Missouri and to enjoin the interconnection of such facil
ities with the hydroelectric system of the South western Power Admin
istration, a Federal power marketing agency, pursuant to contracts 
between the borrowers of the REA and the Southwestern Power Ad· 
ministration. 

Plaintiffs alleged that defendants conspired to establish an unlawful 
Federal power system and to thereby deprive plaintiffs of existing and 
potential customers and to cause to plaintiffs irreparable damage. 

Now, in this case, which was brought in 1950, after the Administra
tive Procedure Act was passed, the plaintiffs relied in part upon sec
Hon 10(a) of the Administrative Procedure Act, in addition to the 
general equity powers of the court, the U.S. Constitution and the REA 
Act, and some other statutes. But section 10(a) was at issue in this 
case. The Government's motion to dismiss was denied and again, as 
with the TennelMee case, the trial court heard the entire case on its 
merits. I attended the trial. It was lengthy. It was complete. All 
of the issues were thoroughly heard. The trial court 'Of J tIDe 7, 11)53, 
decided for the Government"and found that, without exception, all of 
the Government activities complained of were wholly lawful. . 

The companies appealed to the circuit court of appeals. And m 
1955 the circuit court ordered the trial court decision vacated and re
manded the case with an order to dismiss. And the court of appeals, 
with one judge dissenting, said: 
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The continuance of defendants' activitit's here complained of is therefore sub
ject to review by Congress acting each year on the appropriations sought by the 
defendants. It is not-under the controlling precedents-subject to review by 
this court. 

Another quote from the court of appeals : 
Appellants seek. finally, to base their right to bring this action on their alleged 

status as persons "suffering legal wrong" or "adversely affected or aggrieved" 
within the meaning of section 10(a) of the Administrative Procedure Act. 

This is the court of appeals speaking: 
But the act does not help appel,lants. 

The court then quotes from the Administrative Procedure Act and 
has this to say 'about section 10 (a) : 

The terms used in this seetiton are terms of art. As the Attorney General's 
manual on the Administrative Procedure ACtt points: "The delieate problem of 
the draftsman was to identify in general terms the persons who are entitled to 
judicial review." As so used, "legal wrong" means such wrong as particular 
statutes and the courts have recognized 'as constituting grounds for judicial re
view. "Adversely affected or aggrieved" has frequently 'been used in statutes to 
designate the persons who can obtain judicial review of administrative action. 

Continuing the qudte : 
The determinati{)-n 'Of who is "adversely affected or aggrieved within the mean

ing of 'any relevant statute" has "been marked out largely by the gradual judicial 
process of inclusion and exclusion. aided at times by the court's judgment as to 
the 'probable legislative intent derived ,from the spirit of the statutory scheme." 

And a new quote: 
Section lO(a} was restatement of existing law. 

The case was dismissed bv the court of appeals on the ground that 
the companies had no standing under t.he Administrative Procedure 
Act, which the court specifically held was drafted in compliance with 
existing law at the time 'of its passage.

Now. this meant thnt the cOffinp';'ies hnn }}P,en held bv courts of last 
resort to not have standing to challenge the final deciSIon of the REA 
Administrator. 

A ease came up in 1957, the I o~()f'{-Illirwi.'? Ga.'? and Electric q01rl;pa.ny 
v. B f/J'/"wn case. And again the Court of Appeals for the Dlstrict of 
Colnmhia affirmed a di<:!mi<:!<::al by the lower court holding that the com
panies had no standing. There was no trial this time. I assume that 
the court concluded that. two prior precedents had established the law
fu] operation of the Rural Electrification Administration. and that 
the standing would be all that was necesary to decide in this case. It 
was a very short decision. 

Now, the language that is proposed in section 10(a) appears to be 
that suggested by Professor Davis at section 22.18 of his treatise, and 
he writes-
a careful examination of the Federal and State law of standing leads to the con
clusion that the very simple and natural proposition is entirely sound: one who 
is iIIl fact adver&ely affected by Governmenit action should have standing to 
challenge that action if it is judicially reviewable. 

That is wha:t Professor Davis states. 
He further states : 
This simple and naturail proposition has full support in the Administrative Pro

cedure Act, which in section lO(a} provides for review upon petition of "any 
person adversely affected." Committee reports of both House and Senate ex-

http:q01rl;pa.ny


342 ADMINISTRATIVE PROCEDURE ACT 

plained: "this subsection confers a right of review upon any persOIIl adversely 
affected in fact." 

Professor Davis' interpretation of the act, as it exists, appears to be 
at variance with that of the Attorney General and with that of the com
mittee reports on the bill when it was passed. 

Now, the situation you place the REA Administrator in if you 
change this language is that you take out the very words which the 
courts have held on at least two occasions protect him against attack by 
the power companies in these cases involving controversial loans which 
the companies attempt to stop by court action. 

There are two cases pending at the moment; one case in Louisiana 
involving about $60.million for the construction of a generating J?lant; 
one case in Alabama involving another loan of about $30 mIllion. 
There are about $110 million of Government loans involved in these 
two cases. 

In the Louisiana case, so desperate are the companies to obtain a peg 
on which to hang their standing that they have invoked the fact that 
the Administrator published in the Federal Register, pursuant to an 
order from the Senate Appropri3Jtions Committee, the procedure by 
which he grants GT loans. This, the company says, would therefore 
benefit and confer standing on them. They are also using again section 
10 (a) of the Administrative Procedure Act. That is in Louisiana. 

In the Alabama case the companies are using the Administrative 
Procedure Act as a base for ,theIr standing and are, in addition, al· 
leging a conspiracy to violate the antitrust laws between the REA Ad
mmist,rator and the co-ops in Alabama. This, they claim, constitutes 
an illegal conspiracy. 

Y011 may recall that the Ntrlier Tennessee case also involved a charge 
of a conspiracy, which was found by the ,trial court, and by way of 
dict.a in the Supreme Court, to be without foundation. 

But to the extent you change this, "adversely affected" or aggrieved 
by such acti0n within the meaning of any relevant statute, you will 
destroy the protection that the REA Administrator has. And you will 
at least subject to readjudication the standing of the companies, and 
ultimately perhaps the merits of each GT loan. 
Now~ ~Ir. Chairman, we want to talk a little bit about the changes 

in the act with respect to the availability of agency records. 
The present Administrative Procedure Act-this language appears 

at page 10 of the committee print on the left hand column-provides
save as otherwise required by statute, matters -of official record shall in ac· 
cordance with published rule be made available to persons properly and directly 
concemed except informati-on held confidential for good cause found. 

Now, we recognize that there have probably been some cases in which 
Government agencies have abused this right they haye to maintain 
confidential certain records. But on the other hand in the case of an 
agency which is receiving from its borrowers detailed information on 
the financial, economic, and technical operational details of every facet 
of its operation, the co-op must submit to REA to get this lonn initi
mate details of every facet of its operation as of the present and as to 
the future. If you enact a change in the statute which will requirethifl 
information to be made public, you will place the rural electric systems 
in a position whereby the most intimate details of their operation will 
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be really available to the power cOlnpanies, which have been attempting 
to destroy them since the initiation of the program. 

Mr. KENNEDY. }\ill'. Robinson, if that is correct, would it not be true 
that the REA Co-ops would have the same right to get all of the rec
ords of the private power companies from the Federal Power Com
mission? 

Mr. ROBINSON. It might be. 
lVir. KENNEDY. 'VeIl, there is a specific exemption in here to cover 

that point, and I do not think anybody has any intention that this 
material be made public. But I think that the thing, if what you say 
is correct, it would cut both ways. 

Mr. ROBINSON. Well, mayb~ it would cut both w:ays, except you ~un 
into the, problem that the prIvate power comparues are not bankmg 
with the Government. FPC has no reason to extract from the com
panies the details of their banking operations, what their future plans 
may be, how these plans relate to their service territories, how mucp 
money they are going to need in the future. The only thing that FPC 
asks of them is operational records and general financial information 
as to their vast operation. 

The problem you get into is this problem of future operation. And 
to the extent you extract that from the REA borrower and make it 
a vail able to the public, you will give the companies, it seems to us, a 
very unfair advantage. The companies are not banking with the Gov
ernment. And this~ I think, is a basic consideration to this entire act, 
that there are certam proprietory functions of the Government which 
do not regulate the course of conduct among the people of the country, 
but in fact provide proprietory services. 

Mr. KENNEDY. Before you get too far into that, let me see if I 
understand what you are saying. It is that the REA co-ops ought to 
be treated with respect to their borrowing activity from the REA the 
same as private companies confidential relationships are with its 
banker. 

Mr. ROBINSON. That is right. 
Mr. KENNEDY. Is that the idea ~ And so far as that is a banking 

relationship, you think the REA should be in the same position, I mean 
the REA co-ops with respect to their dealings with the REA. 

Mr. ROBINSON. I think that is right. 
Mr. KENNEDY. Now, let me ask this, though, as a corollary. To the 

~xtent that the private companies, whether they be power companies 
.or any other prIvate companies, are required to furnish information 
for the purpose of a regulatory agency, do you then carry out the same 
'par.allel that the REA co-ops would be required to furnish the same 
:type of information if they were being regulated ~ 

Mr. ROBINSON. Yes, but the informatIon is of a much, much more 
.restricted nature. 

Mr. KENNEDY. I am only talking now about the same class of in
-forIllation that the private compames have to furnish to the Federal 
Power Commission. 

Now, you would not then have any objection to that same class of 
information being furnished by the co-ops---

Mr. ROBINSON. Some do. 
Mr. KENNEDY (continuing). To the Power Commission or any other 

: regulatory commission. 
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Mr. ROBINSON. State cormnissions. It is their banking relationship 
and the information as to future operations that would really kill 
them. 

Mr. KENNEDY. As I understand it, for example, the regulated com
panies, whether they are called companies or radio stations, furnish 
certai~ information as to their future activities to the regulatory 
agencIes. 

Now, to that extent, I suppose all companies in the same general 
field should be required to furnish the same kind of information and 
no further. I assume that is your point. As I understand it, you 
want these co~ops treated just the same as any other type of business 
with respect to their banking relationships and all other relationships. 

Mr. ROBINSON. vVe are not asking for preferential treatment, Mr. 
Kennedy. 

Let me give you an example. Let's say you have a group of co~ops 
in a particular State that are paying a higher than normal cost for 
wholesale energy to a power company, higher than they should in 
equity pay. These co-ops come to the REA Administrator for a loan 
to build a generating plant. Now, the REA Administrator is not 
allowed to make.that loan unless one of three situations prevail. Either 
the cost of power to be produced in the plant must be lower than 
that which is available from any other source. Or there must be no 
other source; that is the second criterion. And the third criterion is 
that the security of the borrower!s future must be threatened by his 
~xisting source of power supply. 

As soon as the loan application for the generating plant u.nd trans
mission facility is filed, the companies immediately want to know at 
what rate can the co-ops produce power themselves, because once they 
are in possession of that information in detail they can then tailor 
their right to kill the GT plant in effect. This is not an infrequent 
occurrence. Once you get into a situation where the loan applicll!tion 
is filed, the power company reduces its rate a little bit, the REA Ad
ministrator continues conSIderation of the loan. The rate comes down 
a little more, and you get into a situation where the company if the 
accurate figures were entirely 'available to it could reduce Its rate to a 
point where the GT plant would be infeasible 'because it would be pro
ducing power higher in cost than the company which would be willing 
to sell to kill that plant. Once the plant were killed the rate could then 
be increased. 

Mr. KENNEDY. Is this not the same kind of a problem though that 
the Interstate Cormnerce Commission, CAB, and other agencies have 
with respect to competitors intervening on rate filings ~ 

Mr. ROBINSON. These are regulatory agencies. REA in addition 
to its regulatory activity is a banker. Now, the Attorney General's 
manual-

lVIr. KENNEDY. What I want you to do is to distinguish then between 
this banking function, which I think is one separate line, and the 
general problem of competitors being able to intervene or to partici
pate in actions with respect to REA, the same way that the trucks and 
the railroads and the 'oargelines fight out a rate proceeding, or that 
competing airlines might fight out a rate filing by one airline. 

Mr. ROBINSON. Mr. Partridge lVIr. Robert Partri<4re, our legislature 
representative here might be able to answer that for you. He has 
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about 20 years with REA as a program analyst, and in other positions. 
He came to us directly from REA and is an expert in all phases of 
the program. I wonder if I may can upon him to try and clarify the 
answer to your question. 

Mr. PARTRIDGE. I think our principal problem in this area is that
well, we on the one hand have no objection whatever to the release of 
our information exposed. We do think that it creates, just as Mr. 
Robinson has pointed out, a very unequal kind of situation where you 
have revealed your plans. This would be true of any kind of lending 
operation. 

Mr. KENNEDY. You are speaking of the lending aspect now. 
Mr. P ARTRIDGE. Yes. 
Mr. KENNEDY. I think you make a very good case on the lending 

operation. But I hope as you describe your viewpoints you differenti
ate between a borrower-customer relationship and the effect of the bill 
on that relationship, and then the effect of the bill on just what would 
be the competitor's situation. There can be two quite separate 
problems. 

:Mr. P ARTRIDGE. Well, I am not quite sure I grasp your question. As 
to the release of information by REA, I have here a copy of the Annual 
Statistical Report published by REA, and I believe that almost every 
facet of its borrowers' operations are contained in great detail in here. 

Mr. Fensterwald inquired earlier about the comparability of the 
information released on REA borrowers with that of FPC. I think 
that except for differences in operational characteristics, which would 
mean somewhat the release of information, you would find that that is 
at least as comprehensive as the informatIOn released by the Federal 
Power Commission on the investor-owned utilities. 

:Mr. FENSTERWALD. I believe you will find it more comprehensive. 
Mr. PARTRIDGE. It may very well be. It is in great detail, and we 

certainly have no objection to this. I have almost a briefcase full 
of data and information released by REA on its borrowers and their 
operations. But all of these data and all of these facts are after the 
decision point, not prior to the decision point, so to speak. In other 
words, nothing is released currently by REA that relates to the future 
plans, as Mr. Robinson pointed out, of the REA borrower. 

Mr. KENNEDY. Is that true now with respect to the Federal Power 
Commission and the companies that are regulated by it? 

Mr. PARTRIDGE. As a matter of fact, Mr. Kennedy, I do not think 
the Federal Power Commission gets from the investor-owned utility 
that kind of information. REA does and should because it is the 
banker and must make decisions as to the feasibility and the security 
the Government has in its loans. But we think while on the one hand 
REA certainly is entitled to this information, that it is quite a dif
ferent thing to say that the general public is entitled to that informa
tion. And we feel that in a general sense that just as a bank does 
not reveal its clients' plans and the details of financing operations 
that have not yet been consummated, then neither should REA 
release that kind of information. 

Mr. FENSTERWALD. May I ask why that does not protect this kind 
of information which is privileged or confidential, which was put in 
for the purpose of protecting this kind of information? 
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Senator BURDICK. Could you go on to his point about whether or 
not the exception or exemption here is broad enough? 

~fr. ROBINSON. First of all let me say, Th-'lr. Chairman, we are happv 
indeed to know this is the area at which exemption No.4 was aimecl. 
The problem with it is whether trade secrets and commercial or 
financial information obtained from the public are privileged or con
fidential. Obviously, it must be obtained from the public. It must 
be "privileged" or "confidential." But we cannot find any good 
description of what "privileged" or "confidential" means. ""Ve have 
done what little research we could on this in the area of the legal 
definitions of these two words. There is, of course, mention in. the 
cases of the lawyer-client, patient-doctor, husband-wife relationship. 
Professor Davis, in his book, and I refer you to the second supplement 
of our prepared statement, states at one place, "The scattered case 
law is confhcting." 

And another case, in another place he says, "Judicial a,ttitudes are 
far from uniform." 

Now, what do you do, especially in the lig-ht of that section of 1336 
which confers on any member of the public afparently a standing 
to go into Federal court to compel production 0 whatever documents 
he wants and to place the burden of proving the confidential and 
privileged relationship of the material in question on the agency. 
In other words, l~ us assume that a case occurs in which a company 
wants to extract from the REA Administrator certain information 
which the Administrator refuses to divulge. 

As I read the statute, the company would be given immediate prefer
ential access to the district court where he can maintain an action 
under the protested statute to require production by the Administrator 
of this information to enjoin the Administrator from withholding 
it and to climax this, the burden of proof in the case will fall on the 
Administrator. He is the one who must prove the material comes 
within the exception No.4. So you are immediately going to open at 
least a broad field of litigation as to what priveleged and confidential 
means. 

Now, each of these cases are obviously going to go to the Supreme 
Court sooner or later, or you are going to require a battery of lawyers, 
a battery of information experts and a battery of technicians at REA 
in addition to what is already there for the purpose of defending these 
cases. 

Now, even if you get ultimately a favorable result and the REA 
Administrator is upheld in his refusal to disclose this one piece of 
information, the next day somebody is going to file a suit aSKing for 
another piece of information. This process is going to go on and 
on and on until a body of case laws are established which more or less 
outlines the area of confidentiality and privilege. We do not know 
what it is now according to Professor Davis. This particular language 
will open up the area to continuous litigation until the outlines are 
established. And meanwhile the program will suffer. It will be, I 
suppose you could call it, judicial harrassment. But with that provi
sion in there allowing access on a preferential time basis to the Fed
eral courts for getting this information, it seems to me that it is a 
rather extreme provision as it relates to suits against the Government. 
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Mr. KENNEDY. I think we need to narrow this down because I think 
this is what we want to do. What you want to make sure of is that 
the confidentiality of the borrower-lender relationship is preserved. 

Mr. ROBINSON. Right. 
lVIr. KENNEDY. 'VVlth respect to the REA co-ops and the REA, to 

preserve it and to the same extent of the borrower-lender relationship 
of any private company and any bank is preserved. 

Mr. ROBINSON. Right. 
Mr. KENNEDY. And I think we can achieve that result, since that 

is what your point boils down to-certainly setting aside, I would 
think, the overall problem of the use of pubhc funds, which is a com
pletely separate problem-your point IS that relationship between 
the borrower and the lender here. 

Mr. ROBINSON. Let me answer that two ways, Mr. Chairman and 
Mr. Kennedy. We have suggested in our prepared statement revised 
language with respect to exemptions four and five which would allow 
the REA Administrator and ItS borrowers to make the decision on 
what is confidential and what is privileged as we understand it. The 
trouble with the language in exemption No. 4 as it now stands is 
that it must be privileged and confidential, but nobody knows what 
that means. So let the REA Administrator and the borrowers decide 
what is privileged and confidential, as we have set out in our suggested 
amendment to exemption No.4. Then if there is still court action at 
least the Administrator is going to be.in the position of having made 
a finding in accordance with the act and have that leg in the law suit. 

Mr. KENNEDY. This is not going to prevent him from doing that 
anyway whether we change the language or we do not. 

Mr. ROBINSON. Except that it has no effect if you do not change 
the language. 

Mr. KENNEDY. I am not so sure it is going to have any effect either 
way. 

Mr. ROBINSON. If he has the option of declaring a matter con
fidential under the act and so declares it, the court is going to look 
on that action a little more favorably without any statutory au
thority. 

Senator BURDICK. Would you contest this proposed language with 
the present law ~ Where is the burden of proof presently~ 

Mr. ROBINSON. The burden of proof under the present language, 
if the case gets into court, it is on the Administrator to defend his 
action that the material is confidential. 

Senator BURDICK. The present act ~ 
Mr. KENNEDY. The chairman was asking about present law. 
Senator BURDICK. Present law, excuse me. 
Mr. ROBINSON. In the present law there is no court action. I beg 

your pardon. 
Senator BURDICK. There is no court action, but there is a definition, 

there is a standard of some kind. 
Mr. ROBINSON. Yes, sir. 
Mr. KENNEDY. I think your statement is probably ri~ht with re

spect to the present law because information IS made avaIlable except 
information held confidential for good cause shown so the Ad
ministrator would have to show good cause to withhold the informa
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tion. The burden then is the same insofar as the ultimate burden 
goes. . 

Mr. ROBINSON. Yes, sir; except there is no provision in the present 
Act which confers on eyery citizen a preferential opportunity to go 
into Federal court. 

Mr. KENNEDY. So it is the procedure that is different, but the 
burden is still on the Administrator to sustain his decision to withhold. 

Mr. ROBINSON. That is right, but there is nowhere near the effec
tive remedy available at the moment that there would be under this 
act. This is a devastating remedy and I am sure the authors of the 
act recognize this. 

Mr. FENSTERWALD. 'Vould you point out any remedy under the 
present act? 

Mr. ROBINSON. Yes, sir, certainly. What do you do when you 
want a piece of information from REA that will not be divulged ~ 
The same remedy which is available to every citizen of the United 
States that happens to be dissatisfied with a policy decision of the 
Government. He goes to his Congressman, he goes to a Senator, he 
goes to committee chairmen, and he brings to bear what influence is 
available under our system of government. 

Now, if he cannot secure release of the information in this manner, 
he has no judicial remedy. 

Mr. KENNEDY. Would it not be better to leave this matter directly 
between the parties instead of dragging others into it-instead of 
dragging the Members of Congress into it every time you want to find 
out something ~ . 

Mr. ROBINSON. Well, I think: that would be fine, except the attempt 
here is to transform from what is now a policy decision, to transform 
a policy decision into a judicial decision and to place the burden of 
proof on the defendant. 

Now, this whole area was probably recognized by the Attorney Gen
eral when he talked about the blanket exemptions for. loan agencies 
from the adjudication and rulemaking provIsion of the present act. 
And the Attorney General said this-

The exemptions for matters relating to "agency manning or personnel" is self
explanatory and has ,been considered in the discussion of "internal manage
ment" under section 3. The exemption of "any matter relating to public prop
erty, loans, grants, ·benefits, or contracts" is intended generally to cover the 
"proprietary" function of the Federal Government. 

Now, what you are trying to do in this act is lump together the 
reguI9.tory, the judicial, the quasi-judicial and the proprietary func
tions of the Government all in one slug. 

Mr. KENNEDY. Is that exemption that you just referred to a part 
of section 3, though ~ . 

l'fr. ROBINSON. No, no; that is a separate matter. 
Mr.· KENNEDY. So that does not relate to the public information 

section. 
Mr. ROBINSON. No; but the principle is the same. The principle is 

the same. I am talking about a proprietary activity of the Federal 
Government,a loan jroblem. The FHA program, TVA loans, small 
business loans, all 0 this area is not reallv a governmental function 
in the traditional sense of the word. It ~is a proprietary function. 
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And, therefore, to the extent that you try to cover all of this with 
the governmental quasi-judicial procedure, you are attempting to irr:
pose o?- these activities procedures which are just not fitted to theIr 
operatIon. 

Senator BURDICK. So you have fmy objection to these procedures 
that Rpply to regulatory agencies 01' the regulatory portion of the 
REA? 

Mr. ROBINSON. Mr. Chairman, I have not studied the effect except 
as to REA. 

Senator BURDICK. I do not know whether we have any or not, but 
I was just wondering. 

Mr. ROBINSON. 'Ve would have no objection to it. I just have not 
studied it. With respect to REA, our principal concern is the loan 
program. 

Senator BURDICK. From your testimony I gather you are of the 
(lpinion that the information given to the regulatory agency should 
be made more available than those which the agendes that have, as 
you say, a proprietary in.terest, is that correct? . 
. Mr. ROBINSON. Yes, SIr. I am not well acquamted WIth the Federal 
Housing statute, but would any citizens be able to compel production 
of the confidential information submitted to the FHA Administrator 
in reliance on obtaining a loan? I do not know whether he would 
or not. But this is the type of situation you get into. 

Mr. KENNEDY. If we can make the language clearer that with re
spect to the lender-borrower relationship, that will meet the problem 
which you are talking about. 

Mr. ROBINSON. Yes, sir. 

Mr. FENSTERWALD. That can easily be taken care of in the reports. 

Senator BURDICK. Not only with. resp~ct to REA, but any other 


place under the lender-borrower relatIOnshIp. 
Mr. ROBINSON. Mr. Chairman, we are speaking specifically of the 

REA. ""Ve just have not studied the other agencies. 
Senator BURDICK. But we have to write the bill for everybody. 
Mr. FENSTERWALD. One of our difficulties, Mr. Chairman. 
Mr. ROBINSON. ""Ve have suggested certain language in view of the 

opportlmity afforded by the proposed act to give everybody a right in 
a Federal court to, and a preferential right to obtain information. 
It seems to us thnt this banker-borrower relationship ought to be thor
oughly protected in these exemptions. 

Mr. Chairman, the final portion of the act which we wish to discuss 
is that which goes to rulemaking and judication. Under the law as 
it is now written-

Senator BURDICK. Wbat section are you referring to? 

Mr. KENNEDY. Sections 4 and 5. 

Mr. ROBINSON. Page 13 of the committee print. Section 4 of the 


present act provides, with respect to rulemaking, "except to the extent 
that there is involved any military, naval, or foreign affairs functions 
of the United States or any matter relating to agency management 
or personnel or to public property, loans, grants, benefits or con
tracts * * *." Now, this is a section of the requirements for agency 
rulemaking which exists in the law as it now stands. This exemption 
would be completely absent from the law if S. 1336 was passed. And 
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REA would thereby be subject to the applicable rulemaking pro
'cedures. 

The Administrator publishes perhaps 60 rulemakings per year in 
"the area of both electric and telephone operations. 

Now, by rulemakings I am referring to policy bulletins of gene,ra] 
applicability to the borrower. If he were subject to the rulemakinO' 
provisions of the Administrative Procedure Act, as provided for i~ 
S. 1336, there would be placed upon him the additIOnal burden of 
formalizing procedure every time he decided to revise the policy lmder 
which the borrowers onerate. This would apply to both telephone 
and electric borrowers . .L 

Mr. KENNEDY. vVhy is it bad to do that if it is good for him to 
publish them in the first place ~ 

Mr. ROBINSON. Mr. Chairman, Mr. Kennedy, I would not categorize 
it as bad, necessarily. I would categorize it as the placement on the 
Administrator of a completely unnecessary procedural burden. 

Now, let me read you the title of a few of these bulletins. 
Mr. FIllNSTERWALD. Mr. Robinson, before you do that, I want to be 

sure I understand what you are saying. 
If you will go over to page 15, subsection (c) (1), which has to do 

with participation of interested persons-
lVlr. ROBINSON. Yes, sir. 
Mr. FENSTERWALD. Now, as I understand it, the only thing that 

would be required if you do have something that falls within a new 
definition of the rule is that the Administrator would afford inter
ested persons the opportunity to participate to the submission of writ

, ten data, et cetera. That does not seem to be a very burdensome obliga
tion to place on the Administrator. I do not lmow how many people 
would take advantage of this, but it seems to me it would not take 
either much time or effort on the part of the Administrator beeatlse 
he does not have to have any oral presentation. 

~Ir. ROBINSON. I understand there is no requirement for an oral 
presentation. 

Mr. FENSTERWALD. So before a rule is promulgated in the Register 
he could allow 30 days for, anybody to submit written data that wanted 
to on the subject. I do not think it would be a burden on the Admin
istrator. It might be a burden on the private power companies to get 
the data out and submit it, but it does not seem much of a burden for 
him to accept it. I just want to be sure that we are talking about the 
same thing. 

1\1:r. ROBINSON. Would not this, however, require the maintaining 
of a docket and a ~eneral staff oper,ation for the handling of proce
dures, and so forth1 

Mr. ,FENSTERWALD. A docket consisting of, I think you said, 65 
items a year would not be something that 1 clerk could not handle in 
one-fiftieth of his time, I should think. 

Mr. ROBINSON. Well, that mi!?ht only be a slight exaggeration. 
But let us assume that you get mto a situation where a particular 
policy involves matters of interest to a large number of power com
panies. A company can pretty well deluge you with written material, 
material of relevance, pertinent material and material that comes 
in large volume. Now, let us assume that a hearing was demanded. 



351 ADMINISTRATIVE PROCEDURE ACT 

~oW, the .agency c~n of cour~e determin~ that an oral argument is 
inapproprIate, but If substantial pressure IS brought on the agency to 
hold the hearing on the case, you are going to get right back into the 
burden of a normal procedure. 

}ir. FENSTERWALD. That would certainly be true today. I should 
! hink that if you have got enough interest and relevance to get a 
hearing today you are going to get one. 'Ihe same thing would be 
nne uncleI' this act. The only thing this act provides is that before 
YOU promulgate a rule you give a certain length of time for '\-,,-ritten 
i)ermissions. And I just do not put any great burden on the agency. 

)11'. ROBINSON. Except under the act as it now stands there is a 
complete exemption for loan programs. 

Mr. KE"KNEDY. Kmv, I have another, area of concern along the sa,me 
aeneral line. This bill would apply to the REA Administrator, not 
~jrectly to the REA cooperatives v1110 are users in a sense, borrowers. 
Looking dovm the. road a ways, I could foresee the time when some 
of the REA co-ops or maybe a large number of them would not be of 
the same frame of mind as the Administrator and they might want 
nn opportunity to present their views on the policies or changes in 
policy, but it would seem that there ou~ht to be some opportunity for 
them to at least submit written data that they did not like the way 
he was going to change his policy. And this is, in other words, a 
permanent statute meant to deal with these problems over a long 
period of time. And this act has not been revised in 16 years. It was 
;\0 years in getting enacted the first time, roughly. It is to deal with 
the relationships of the Government and the borrowers, not the co-ops, 
"ho jn the long run might be the beneficiaries of some 0ppOltunity 
to present views. 

Mr. ROBINSON. Mr. Chairman, ~fr. Kennedy, let us for the sake of 
argument concede that the opportunity to submit material to the 
Administrator would be a burden of less than crushing magnitude. 

Now, if you will, if there is some assurance that theCjudicial review 
provisions of the act will remain as they are, then you have to some 
extent taken care of this problem, because if the judicial review pro
visions remain as they are the decision of the Administrator under the 
case law as it now stands would probably hold up. 

Now, if you a,re going to change the judicial review provisions of 
the act in accordance with the proposal in 1336, which appear to reflect 
Professor Davis' views, then every time somebody disagreed with the 
outcome of this rulemaking procedure you are in court. 

Mr. KENNEDY. But to what extent is there judicial review of rule
making as opposed to adjudication under the present Jaw, assuming 
that loans and grants were covered ~ 

Mr. RoBINSON. Under the present law? 
1\fr. KENNEDY. To what extent is a eeneral policy determination 

subject to judicial review? ~ 
Mr. ROBINSON. I am not an expert in the broad area of adminis

trative la\v. All I can say is that it is my opinion, after studying the 
statute and the cases, that the decision of the REA Administrator 
would not be reviewable hy an adverse party at the present time. By 
that I mean a power company. Now, what would happen if a bor
rower should sue him I just do not know. 
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:nIr. KENNEDY. 'VeIl, you have already told us of the need to have 
jurisdiction to get judicial review. 

NIr. ROBINSON. That is at the moment. 
Mr. KENNEDY. At the moment. Now, is there any jurisdiction with 

respect to rulemaking as a function of an agency ~ 
:Mr. ROBINSON. Not with respect to the REA Administrator, not 

under the case law as it now stands. 
]VIr. KENNEDY. "VeIl, with respect to a food and drug rule making 

procedure or any other agency rulemaking procedure, is there the 
type of jurisdiction with which you can get Judicial review ~ 

Mr. ROBINSON. Mr. Chairmitll and Mr. Kennedy, I have not read 
any cases on food and drug, so I cannot answer that question. 

Senator BURDICK. The point that you are making is that this rule
making section would not be objectionable to you if the review section 
is corrected. 

Mr. ROBINSON. That is correct, Mr. Chairman. 
Now, with respect to adjudication, in section 5(b) of the proposed 

revisions contained in 1336, the present law limits adjudication to 
t hose cases required by statute to be determined on the record. The 
material in S. 1336, the proposals of the revision divide these areas of 
adjudication, as I read it, into two parts: One, at 5(a) providing for 
formal adjudication in those cases which are required by the Constitu
tion or by the statute to be determined on the record after a hearing, 
and, 5 (b), which goes to uniform adjudication, which would presum
!'tbly be applicable to REA. 

That appears at page 23. This ~s, ~fr. Chairman and Mr. Kenn~y, 
the same area as that of rulemakmg. REA statute does not reqUIre 
formal adjudication after a hearing at the present moment. There
fore, REA is not conducting adjudications. It is exempt by the 
statute as it is presently written. This language of section 5 (b) ap
pearing at page 23 would subject the agency to uniform adjudication 
on eMh loan decision-and about 431 loans were granted by the agency 
in 1964. During that year there were an estirnated 5,000 deCIsions 
rendered on construction contracts involving REA borrowers. Now, 
with respect to informal adjudication, assummg 5 (b) applies, it might 
be possible for the REA Administrator to comply WIth this. It would 
be burdensome, but this, in essence, before he makes a major contro
v.ersial GT ~oan he is required by the rules of the Senate Appropria
tIOns CommIttee to go through a more or less formal procedure at the 
present time. So if-again as to rulemaking-the judicial review 
provisions of section lO(a) are held as they now stand in the law, 
then the decision of t.he REA Administrator after the informal adjudi
cat.ion provided for in section 5 (b) would be final, and there would be 
no appeal to the courts on that. 

Mr. KENNEDY. Let me ask this, though, because I keep getting 
troubled by the two hats you wear, as Mr. Fensterwald inquired earlier. 
At least ostensibly your first interest is the co-ops welfare; right ~ 

Mr. ROBINSON. Yes, sir. 
Mr. KENNEDY. And this bill does not impose any formal procedure 

for dealing with loans to the co-ops. All it says, since 5 (b) is the only 
pert.inent provision, that if a co-op applies for a loan that the agency 
shall by rule, the REA shall by rule provide procedures which shall 
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uromptly, adequately, and fairly inform it of the issues, facts, and 
~rqUments involved. In other words, it requires the REA to ~rovide 
:L procedure by which it can be promptly, -adequately, and fmrly in
formed by the co-op applying for the loan of the lleed for the loan. 

Now, "why is that not from the standpoint of the co-op a very good 
procedure ~ You do not want an REA Administrator who might be 
nnfl'iendly to. co-ops to be able to a.rbitrarily close his eyes and ears to 
any informatIOn that the co-ops mIght want to present. 

Mr. ROBINSON. We have not, fortunately, in the 15 years in which 
I have been associated with the program encountered exactly that 
situation. 

Mr. KENNEDY. No; and we hope you never do. But still from the 
co-ops standpoint, is that not a good provision? 

Mr. ROBINSON. :M:r. Kennedy and }\tIr. Fensterwald, lVIr. Chairman, 
this provision, I feel, the REA Administrator mi~ht be able to live 
with, provided you do not also throw in-throw nim into court on 
every decision. 

Senator BURDICK. 'VeIl, then again you go back to the review 
section. 

Mr. ROBINSON. That is the worst part of the entire proposed revision 
from our standpoint. 

Now, Mr. Kennedy stated that our first interest was that of the 
borrowers, and he is exactly correct. But to the extent that the Ad
ministrator is hampered and hamstrung by lawsuits in operating a 
program, the borrowers are out of business and that is why we are 
going so strong on the effect which this language would have on the 
agency. It would, in our opinion, seriously deteriorate the operation 
of the agency and thereby injure the horrowers. 

Mr. FENSTERWALD. Mr. Robinson, since you are in contact with the 
REA Administra;tor and his lawyers, I think it might be helpful if 
you would suggest to them that they submit before the close of this 
record on the first of J unea statement 9f their positi'On on the pro
posed revisions because I have somewhat the difficulty Mr. Kennedy 
does in separating the two hats, and I think if it would be possible it 
would be helpful to the committee to have 'a formal statement out 
of the REA on this bill. 

Mr. ROBINSON. }\tIl'. Chairman, Mr. Fensterwald, I will be happy 
to suggest that to the Administrator" but you get into the, pardon 
the word, "formalized" procedures of the executive branch in 'which 
he is a little 'bit inhibited in taking independent action to submit 
documents to the Congress without clearing them with at least the 
Secretary of Agriculture 'and the Bureau of the Budget, and whom 
else, I do not know. I tried to, I suggested the possibility of having 
one of the counsel from the Department, one of the counsel who is 
intimately associated with the RE~t\. program to appear with us this 
morning, and he said-

Senator BURDICK. I think I can answer this question myself. In 
v~ew of your testimony this morning, I think I would request their 
VIews. 

Mr. FENSTERWAIJ). I might a1so state that if because of the inhibi
tions of the bureaucracy at the moment that he is inca]?ahle of giving 
us a formal statement, we woultl be delighted to meet WIth him and his 
associates at anytime, informally if necessary. 
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Mr. ROBI~SO~. ~fr. Chairman, if it were to come from the committee 
I believe that there would be no problem. But this particular mem
ber of the General Counsel staff at Agriculture advised me that it 
would take him more time than was 'available to obtain the necessary 
clearance to appear here ,,,ith me this morning. Of course this goes 
to the whole principle of administrative procedures. I do not want 
to get into that. 

l\fr. KENNEDY. Do not relate these comments to administrative 
procedure. 

Senator BURDICK. Well, your statement will be made a part of the 
record. Do you have any more highlights here ~ 

Mr. ROBINsmr. ~1r. Chairman, we are deeply appreciative to you 
for allowing us to appear here this morning. 'Ve think in general 
what the ibill does with respect to REA is to substitute judicial deci
sions for policy decisions, and there is a point beyond which you cannot 
substitute ,the Federal courts for decisions of the executive branch 
based on policy. The people of the United States elect a Government 
every 2 years with respect to the House, every 6 years with respect to 
the Senate, every 4 years with respect to the President-these people 
are given certain powers and a few attempt to impose on the elected 
officials and those appointed by the elected officials judicial review of 
e1Tery one of their decisions, it seems to me you are going to paralyze 
the operation of the Government. 

Mr. KENNEDY. The Federal Power Commission, though, is subject 
to judicial review, is it not ~ 

Mr. ROBINSON. Yes. sir; by its own statute, but only to,parti!es 
aggrieved in a proceeding before the Commission, those who have 
formally partici1?ated in a docket at the Commission. 

That, Mr. ChaIrman, concludes our reviews. The very worst feature 
of the proposed revision from our standpoint is section 10(a) which 
very vastly broadens the area of judicial review and would wipe out 
all of the case,law which supports the 1?roposition tha,t a final decision 
of the REA Administrator on indiVIdual loans are not subject to 
judicial review by power companies which have sought to destroy the 
program. This language woud wipe out that protection, and would 
bring about readjudlCation of the issues, would bring- about an extreme 
amount of law suits. There are law suits pending ill the State courts 
in Indiana and in Mississippi. We have pending suits in the Federal 
courts, as I mentioned, in Louisiana and Alabama. Every time a 
controversial loan is made the companies use the State commissions 
and the State courts wherever that forum is available to them. If 
vou, in addition open up the Federal courts as a source of judicial ret
view for action by the Administrator, you .are going to wind up with 
a barrage, a deluge of law suits against him and energy and actIvity is 
going to be channeled into defending these law suits, and the agency 
will be thrown into chaos. So weare very hopeful and we strongly 
urge you, respectfully, to leave the language of section 10(a) as it is: 
adjudicated language. It is language which at least in the opinion of 
the Attorney General and the committee which reported the bill in 
1946 declarat()ry of the existing law before the act was written. 

And again, Mr. Chairman, we very mHch appreciate the opportunity 
to have been able to appear here today. 

(Mr. Robinson's statement in full is as follows:) 
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STATEMENT OF NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION ON S. 1336 

Mr. Chairman and gentlemen of the subcommittee, my name is Charles A. 
Robinson, Jr. I am the staff engineer an dstaff counsel of the National Rural 
Electric Cooperative Association. NRECA is the national trade and service or
aanization of nearly 1,000 REA-financed electric systems in 46 States. These 
~onprofit, consumerowned electric systems supply about 20 million Americans 
with electricity, and serve nearly half the land mass of the United States. 

All REA-financed rural electric systems are incorporated as consumer-owned 
businesses in their respective States. Each is managed by a membership 
elected board of directors. However, virtually the entire capital investment in 
the electric utility plant of all such systems is derived from REA loans. They 
are thus absolutely dependent for their existence on the administrative operation 
of REA and the statutory requirements governing such operation. 

The interest of the NRECA membership in S. 1336, as it affects the Rural 
Electrification Administration is, therefore, substantial, immediate, and urgent. 
We fully recognize the desirability and necessity for Congress to review from 
time to time the impact on the Nation's social and economic system of the law 
governing administrative procedure in the Federal Government. And, we com
mend this SUbcommittee and its chairman for their crusading effort to assure 
the people of the United States that their basic constitutional freedoms are not 
subverted by an entrenched bureaucracy. 

In all fairness, however, we respectfully urge the subcommittee to carefully 
weigh the problems which certain changes in the Administrative Procedure Act. 
proposed in S. 1336, would create for the beneficiaries of existing Federal statutes 
snch as the rural electric systems financed by REA. 

To the extent that s. 1336 would open to complete public inspection the 
hithel'to confidential exchange of information between REA as the lender, and its 
borrowers; to the extent that it would delay and harass the REA Administra
tor in reaching decisions, and to the extent it would permit judicial appeal from 
such decisions, it would seriously hamper operation of the agency, do irreparable 
harm to the REA program beneficiaries and constitute the vehicle through which 
every controversial REA loan could be litigated in Federal courts. 

As additional background for our consideration of the proposals contained in 
S. 1336, we respectfully remind the subcommittee that many privately owned 
electric companies have over the years utilized every available forum at every 
level of government to hamper and delay effectuation and administration of the 
Rural Electrification Act of 1936. .These forums include committees and sub
committees of the Congress, State courts, State directors of finance, Federal 
courts, State and Federal administrative officials, municipal councils, the Ameri
can Bar Association, and other national organizations. 

We would deny to DO person, corporation, or organization the right to be heard 
in any forum on his position and the right to seek out and use all available mean.§! 
of communication. We, however, respectfully direct the attention of the subcom
mittee to the concept that Congress, in establishing Federal administrative pro
cedures, has a responsibility to assure that Government agencies and the pro
grams which they administer are not ,rendered completely ineffective by the 
imposition on them of due process and information requirements which open 
the way to agency paralysis and ultimate stagnation. 

ACCESS TO INFORMATION 

REA as the banking organization for the some 1,000 beneficiaries of the Rural 
Electrification Act of 1936 is constantly soliciting and constantly receiving and 
processing information on the technical, financial, operational, organizational, 
and every other phase of the business of its borrowers. Such information goes 
not only to past and present programs but to those planned for the future as 
well. 

Release of this type material to adversary privately owned electric utilities 
which are frequently engaged in sustained and purposeful efforts to destroy the 
bu.sinesses of REA borrowers is not warranted by any reasonable interpretation 
of accepted business ethics. It is analogous to making personal Federal income 
tax returns a matter of public record. 

Under the present law (5 U.S.C.A. 1002) : "matters of official record shall in 
accordance with pnblished rule be made available to persons properly and 
directly concerned except information held confidential for good cause shown." 
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The present exception thus leaves reasonable administrative discretion with 
REA to protect the information which if publicly disclosed would destroy the 
business of its borrowers. 

SectIon 3 of S. 1336, rather than committing broad record cont.rol discretion 
to the administrative agencies such as REA; cQnfers a legally enforceable 
right upon "any person" to demand production of "any agency records--o.l' in
formation" and places the burden of judicial proof on the defendant agency. 

Of the specific exemptions to applicability of the above general rule, it appears 
that section 3(e) (4): "trade secrets and cQmmercial or financial information 
obtained from the public and privileged or confidential," and section 3 (e) (5) : 
"interagency or intraagency memorandums or letters dealing solely with mat
ters of law or policy," may have been designed to. meet the aforementioned 
problems which arise in connection with the administration o.f Federal loan 
programs.

We respectfully point out, however, that the authority in 3(e) (4) to with
hold infQrmation is limited on the words "privileged or confidential". Since 
this language could well be limited ill the judicial process to the "privilege" 
or "confidence" generally attributable to a fiduciary relationship between you 
parties, o.r to the limited class of situations invo.lving attorney-client; physiciall
patient or husband-wife circumstances, we respectfully ask that section 3 (e) (4) 
be amended to read: "( 4) trade secrets and cQmmercial, technical and financial 
information submitted and received as privileged or confidential". 

The suggested change would assure, we think, the ability of REA and its 
borrowers to protect material which if released WQuid endanger the bo.rrowers 
existence. 

With respect to 3(e) (5) we suggest that the following language be substituted 
fQr that contained in S. 1336 as introduced: 

"(5) Interagency or intraagency memorandums or letters dealing with mat-· 
tel'S Qf fact, law or policy." 

This modification we suggest in order that REA may include material which 
it receives under 3(e) (4) in whatever internal working papers, and cQmmunica
tions with other agencies, are required to properly process loan applications. 

RULEMAKING AND ADJUDICATION 

The present law (5 V.S.C.A. 1003) as we read it, exempts from the rulemak
ing procedure "(2) any matter relating to. * * '" loans, grants, benefits or con
tracts." Thus, REA as a loan agency is granted a blanlret exemption to the 
procedures of 5 V.S.C.A. 1003(a) (b) and (c) which go to matters of general
applicability. .: 

In addition, the provisions of 5 V.S.C.A. 1004 which limit formal adjudication 
procedures to those "required by statute to be determined on the record * '" *" 
exempt REA from sueh formal proceedings because the Rural Electrification 
Act of 1936 (7 V.S.C.A. 901 et seq.) contains no such statutory requirement. 

S. 1336, as introduced, defines "rulemaking" in section 2 (c) as: "agency 
process for the formulation, amendment, repeal of, or exception from" rule; 
the latter being defined as: "the who.le o.r any part of any agency statement :of 
general applicability and future effect designed to implement, interpret or pre
scribe law or policy or to describe the organization, proeedure, or practice re
quirements of any agency and includes any exception from a rule." 

The term "adjudication" as defined in S. 1336 appears to mean any agency 
action "in any proceeding '" '" '" to determine the rights, obligations, and privi
leges of named parties." The apparent intent of the bill is to define as "adjudi
cation" any agency action which does not fall within definition of "l'ulemaking." 

There appear to be no exemptions applicable to. REA. contained in either section 
4 of S. 1336, which prescribes rulemaking procedures or in section 5 (b) to 
which REA loan authorizations would be subject. 

REA is constantly in process of publishing and revising memoranda and 
bulletins of general applicability to its borrowers and to the conduct of their 
business. Some 30 new bulletins or memorandums or revisions of such are 
processed each year. To subject these activities to the formal procedure of 
section 4 of S. 1336 wo.uld require substantial additional staff, involve added 
expense and delay, and confuse the administration of the act without any com
mensurate advantage. 

In general the only parties which have consistently objectf'rl to REA general 
rules and policies are the investor-owned companies. They are probably the 
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only parties which would benefit by the described formal prO'cedures, and their 
object would be to divert the activities of the agency into unproductive channels 
an'd prevent effectuation O'f the purpO'ses O'f the act. 
, In additiO'n, presumably every IO'an authorization decision would be subject 
to the "adjudicatiO'n" prO'cedures O'f sectiO'n 5 (b) of S. 131:16. During fiscal year 
11)64 REA approved 285 electric loans and 146 telephO'ne lO'ans-a total of 431. 
I.:yen informal adjudication in each case would require substantially increased 
s'talf and delay action. Only the investQr-owned cO'mpanies would benefit. 

lVIO'reover, any approval or disapproval by REA O'f construction contracts, 
)Ower purchase, exchange O'f sale contracts, materials cO'ntracts, borrower per

!onnel emplO'yment, mergers, cO'nsO'lidations, rescissions, and the like would be 
~nbject to' a formal proceeding. During fiscal year 1964 REA officials estimate 
tllllt 5,000 contract decisions were made. The result O'f subjecting each of these 
to adjudication WO'uid be absurd. 

In view O'f the foregoing considerations, we respectfully urge that the exemp
tion fO'r Federal IO'an programs be retained, so far as the rural electrificatiO'n 
pr{)O"ram is concerned, by adding to S. 1336 the following new sectiO'n 2(h) : 

"(h) Except as to' sectiO'n 3, nothing in this act shall apply to any matters 
relating to' loans, grants, benefits, or contracts." 

This change would allow the REA to cO'ntinue the existing administrative prO'
('edures which have been demQnstrably successful in effectnating the rural 
electrification program for 30 years. 

JUDICIAL REVIEW 

The present statute (5 U.S.C.A.1009) provides that: 
"Except so far as (1) statutes preclude judicial review 0'1' (2,) agency actiO'n 

isby law committed to agency discretiQn. 
"(a) Any perSQn suffering legal wrong because Qf any agency action or 

adversely affected 0'1' aggrieved by such actiQn within the meaning of any 
relevant statute shall be entitled to judicial review thereof." 

'rho Federal c(Yurts of last reSQrt have CQnsistently held that the REA Ad
ministrator. in approving 10~U1s to' bO'rrO'wers Qver the objections of investor
uwned electric companies, does not cause such cQmpanies to "suffer a legal wrong" 
within the meaning Qf 5 U.S.C.A. 1009(a), and that such companies are not "per
sons adversely affected or aggrieved" as therein contemplated. Such cQmpanies 
have, therefore, alway,s been denied standing to' maintain any judicial action based 
on5 U.S.C.A.1009 to challenge the decisiQns of the REA Administrator. (Kansus 
City Power & Light Go. v. McKay G.A.. 1955. 225 F. 2d 924, 96 U.S. App. D.C. 
273, certiorari denied 76 S. Ct. 137,3.50 U.S. 884. , 

The AdministratQr has thus, Qn the procedural question of standing, heen able 
to prevent the power cQmpanies from using the Federal courts to h)ock REA 
loans to which they are opPQsed. ' 

Section 10 of S. 1336 WOUld, however, Qverturn this long line O'f statutory 
and case law prQtection for the program. SectiQn 10(a) substitutes for the 
well-tested and adjudicated language of the existing law, relating to stauding, 
the wording: 

"Any person adversely affected in fact by any reviewable agency action shall 
have standing and be entitled to judicial review thereof." 

This language is substantially brQader in scope than the present law and might 
well result in the complete collapse of the Kan8as Gity dQctrine. The Kansas 
City case did nQt decide whether the second prefatQry condition of 5 U.S.C.A. 1009 
"Except sO' far as agency action is by law committed to agency discretion" would 
also bar judicial review Qf REA activities. HQwever, the parallel language of 
section 10 (2) Qf S. 1336 "Except sO' far as judicial review of agency discretion is 
precluded by law" is an infinitely harder to prove element of protectiQn. 

In essence, it appears that the language of sectiO'n 10 practically guarantees 
readjudicatiQn of the Kan8as Gity rule and the probability that every "order" 
which arises from REA "adjudicatiQns" and every "rule" which arises from an 
REA "rulemaking" would be subject to judicial review. In our opinion, the re
sult would be a series of legal actions of unprecedented variety and number 
whiclo ,youJd completely paralyze the work Qf the agency. 

In QUI' Qpinioll, the language which we suggested be added to S. 1336 as a new 
~f'('t1on 2(h) would avoid such a result by placing the REA program beyond the 
formal procedures required by S. 1336, and thus beyond its prO'visiolls for judicial 
rp'Iiew. 

http:137,3.50
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In the alternative, we respectfully suggest that the present language of 5 
U.S.C.A. 1009 be allowed to stand with its broad range of interpretative case laws. 

SUMMARY 

It io: important that arbitrary and capricious governmental actions be pre
vented if possible, and, certainly, oe held within tolerable limits. It is equally 
important, however, that Government agencies be permitted to operate with01{t 
constant harassment, sometimes based on equal caprice, and, more frequently 
on policy disagreement. 

The judicial process is not, in our opinion, the remedy with which to correct 
all unpopular determination of policy. The remedy for that is the ballot box. 
Once the electorate has chosen its officials, they shOUld be allowed to operate 
under their policies without the necessity of vindicating each decision in the 
court. 

Moreover, the Office of the Comptroller General. the committees of both Houses 
of Congress, and individual Memoers of both Houses, can more expeditiously 
correct many problems of arbitrary administrations and abuse of discretion 
than would judicial review. 

The bill S. 1336, as introduced, would subject all REA activities to substantially 
more burdensome procedures than those presently employed, would, under rigid 
interpretations of section 3, require disclosure of hitherto confidential informa
tion submitted to REA by its borrowers for the purpose of securing loans, and 
would reopen to court decision the question of whether each and every action of 
the Administrator is subject to judicial appeal. 

In its 30 years of operation, the only major source of complaint against REA 
has been the privately owned power companies which seek to destroy its borrGw
ers. T.hese complainants are the very reason for the agency's existence. S. 1336, 
as introduced, would give to the companies the means to destroy what is perhaps 
the most effective program of agricultural 'aid ever devised. We do not believe 
that is the objective of this subcommittee and we respectfully, therefore, commend 
to its consideration the aforementioned amendments to S. 1336. 

ST.!"PPLEMENT No.1 TO STATEMENT OF CHABLES A. ROBINSON, JR. 

HISTORY OF "STANDING" AS IT RELATES TO CHALLENGING ACTIVITIES OF REA ANll' 

FEDERAL POWER AGENCIES 


I. 	Tenne8see Electrio Power Company v. T.V.A. (306 U.S. 11.8). (1939) 
The grievance here was that activities of TVA would result in systems com

peting with numerous plaintiffs who were electric power companies and that this 
would inflict substantial damages upon them. The three-judge district court held 
after a 2-month trial on the merits that although the companies would be injured. 
such injury would be damnum absque injuria unless the TVA program was 
unlawful. The district court found, however, that the TVA program was a 
completely' lawful exercise of the commerce and war powers (32 la. L.R. 
317). The Supreme Court, on appeal, held tbat no Qne conld complain and chal
lenge the validity ofa statute, Qr of actiQn taken thereunder (306 U,S. 118, 
137-138) "unless the right invaded is a legal right-one of property, one arising 
Qut of contract, one protected against tortious invasion, or one founded on a 
statute which cQnfers a privilege." By these tests, electric power cQmpanies 
had no standing to sue to restrain alleged wrongful activities of TVA founded 
on a &tatute whose constitutionality was challenged. The Supreme Court said 
(306 U.S. ll8, at 146-147) : 

"CoQperation by two Federal officials, one acting under a statute whereby 
funds are provided for the erection of municipal plants, and the other under a 
statute authQrizing the production of electricity and its sale to such plants, in 
competition with the appellants, does not spell conspiracy, to injure their business. 
As the courts below held, such cooperation (loes not involve unlawful concert, plan, 
or design, or cooperation to commit an unlawful act or to commit acts otherwise 
lawful with the intent to violate a statute." 

The Court concluded (p. 147) : 
"In no aspect of the case have the appellants standing to maintain the suit and 

the bill was properly dismissed." 
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Tbus although electric power companies claimed that their properties were 
einer (lestroyed by defendants' unauthorized acts, they had no standing to sue, 

~ ,(.a~se no direct and special injury to their rights was inflicted and threatened. 
""prof. Kenneth Culp Davis, at section 22.04 of his "Administrative Law 
reatise," commenting on TEPOO v. TVA, states: 

T "The worst trouble spot in the law of standing is the confusion about the ques
tion whether an adverse effect in fact is enough to confer standing, or whether a 
de )rivation of a legal right is required. * '" '" 

~'One type of judicial exposition appears in Tennessee Electric Power 00. v. 
TVA. (306 U.S. 118, 59 S. Ct. 366, ~3 L. Ed. 543 (1937». Eighteen competing 
corporations sued to enjoin operations of the TV A, asserting unconstitutionality.. 
The Supreme Court held the plaintiffs to be without standing to raise the con
stitutional issues, because 'the damage consequent on competition, otherwise 
lawful, is in s.uch circu~stances ~amn~lIn, ~bsque injuria, and will n,?t support 
a cause of actIOn or a right to sue (306 U.S. at p. 140, 59 S. Ct. at p. u7l). The 
catch lies in the two words 'otherwise lawfuL' The plaintiffs were asserting that 
the competition was unlawful, and the Court was denying them an opportunity to 
shoW the unlawfulness. The question was not whether the plaintiffs had 
standing to challenge lawful competition but whether they had standing to 
challenge competition the lawfulness of which was at issue. The Court laid down 
tbe palpably false proposition that one threatened with direct injury by govern
mental action may not challenge that action 'unless the right invaded is a legal 
ri....bt-one of property, one arising out of contract, one protected against tortious 
in~asion, or one founded on a statute which confers a ;privilege'" (306 U.S. at 
pp. 137-138, 59 S. Ct. at pp. 369-370) . 

Davis further comments on the case at section 22.11 of his treatise: 
"In absence of such a statutory provision, a competitor may lack standing under 

cases such as Tenne88ee Electric Power 00. v. TVA (306 U.S. 118, 59 S. Ct. 366, 
83 L. Ed. 543 (1937», which denied standing to 18 power companies to challenge 
the constitutionality of new competition through the TVA. But, as we have 
seen above (see sec. 22.04 at notes 1-4), the reasoning of the Court in the 
Tennessee Electric case is of questionable soundness and will not necessarily be 
followed." 

The comment of Professor Davis appears to wholly ignore the important prac
tical fact that in Tepco against TVA, the trial court had held that on the merits 
the TVA statute and the TVA operation were completely lawful. "The Govern
ment has an equal right to sell hydroelectric power, lawfully created in compe
tition with a private utility," said the three~judge district court. 

II. Judicia~ review under APA .. 
The Administrative Procedure Act (5 U.S.C.A. 1001 et seq.) became law in 

1946, 7 years after the decision of the Supreme Court in the Tennessee Electric 
Power Oompany case. 

As to standing for judicial reView, it reads: 
"SEC. 10. Except so far as (1) statutes preclude judicial review or (2) agency 

action is by law committed to agency discretion
"(a) RIGHT OF BEvIEw.-Any person suffering legal wrong because of any 

agency action, or adversely affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to judicial review thereof." 

What did the Congress intend by the language of section 10(a) (5 U.S.C.A. 
1(09) ? 

The language of the Senate and House committee reports on the 1946 Admin
istrative Procedure Act (Public Law 79-404) are of interest in finding an answer. 

The Senate committee reports (S. Rept. 752, 79th Cong., 1st sess.) reads as 
follO'ws at page 26: 

"This subsection confers a right of review upon any person adversely affected 
in fact by agency action or aggrieved within the meaning of any statute. The 
phrase 'legal wrong' means such a wrong as is specified in subsection (e) of this 
section. It means that something more than mere adverse personal effect must 
be shown-that is, that the adverse effect must be an illegal effect." 

The House committee report· (H. Rept. 1980, 79th Cong., 2d sess.) reads as 
follows at page 42 : 

"This section confers a right of review upon any person adversely affected in 
fact by agency action or aggrieved within the meaning of any statute. The 
phrase 'legal wrong' means such a wrong as is specified in section 10(e). {It 
means that something more than mere adverse personal effect must he shown ill 
order to prevail-that is, that the adverse effect must be an illegal effect. AI
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most .any governmen.tal action m~y adversely affect somebodY-liS 'Where rates 
or pn<:es are fixed-out.a C?mplamant, in order to prevail, must show that the 
<lctlou IS contrary to law m eIther SUbstance or procedure. * • ." 

In his comment on the above-mentioned portion of the APA, and the interpre_ 
tativ~ committee report language, Professor Davis states at section 22.02 of his 
treatIse : 

"Although the legislative history is not entirely free from conflicting views 
the part of the legislative history that is both clear and authoritative is th~ 
statement made by the committees of both the Senate and the House, identical 
in both reports: 'This subsection confers a right of review upon any person 
adversely affected in fact by agency action or aggrieved within the meaning 
of any statute.' (S. Doc. 248, 79th Cong., 2d sess. 212, 276, 1946). 

'''The solid part of the legislative history is thus the statement 'Of the Senate 
and House committees that one who is 'adversely affected in fact' may challenge 
adlllinistrative action." 

IFor some reason, Professor Davis does not inClude in his Treatise, any reference 
to that part of the committee report language which indicates a clear intent 
that the adverse effect necessary to confer standing under APA must be an 
"illegal effect". 
III. 	Kansas Oity Power d: Light 00. at al. 'I). McKay, et al., 225 P. 2d 921,: (1955), 

cert. den'ied 350 U.S. 881,: 
In ]950, 10 investor-owned electric companies serving franchised territories 

in Missouri brought an action in the U.S. District Oourt for the District of 
Columbia against the 'Secertaries 'Of the Interior, Treasury, and Agriculture 
the Administrator of the Southwestern Power Administration ,and the REA Ad~ 
ministrator. Plaintiff companies sought to enjoin the use of REA loan funds 
to construct generation and transmission facilities for 'REA borrowers in MiS'
souri and to enjOin the interconnection of such facilities with the hydroelectrIc 
system of the Southwestern Power Administration, a Federal power marketing 
agency; pursuant to contracts between the :borrowersand ISPA. 

Plaintiffs alleged that defendants conspired to establish an unlawrful Federal 
power system and to thereby deprive plaintiffs of existing and potential cus
tomers and cause to plaintiffs "irreparable damage." 

For standing plaintiffs relied on the judicial review provisions of the AP 
act (sec. 10(a» (5 U.S.C. 1009), in addition to the general equity powers of 
·the court, the U.S. Constitution and the RE act. 

The Government's motion to dismiss was denied and the trial court heard 
the case on its merits. On June 7, 1958, the district court, in deciding for the 
Government on th~ merits, found that, without exception, all of the Government 
activities complained of were wholly lawful. 

The companies appealed to the U.S. Circuit of Appeals for the District of 
Columbia Circuit which, on April 28, 1955. ordered the trial court decision vacated 
and remanded the case with an order to dismiss for lack of standing. The 
court of appeals said (one judge dissenting) : 

"The continuance of defendants' activities here complained of is therefore 
subject to review by Congress acting each year on the appropriations sought 
by the defendants. It is not-under the controlling precedents-subject to 
review by this court. 

"Appellants seek, finally, to base their right to bring this action on their 
alleged status as persons 'suffering legal wrong' or 'adversely affected 01' 
aggrieved' within the meaning of section 10(a) of the Administrative Procedure 
Act 1 (5 U.S.C. sec. 1009 (a) (1952». But the act does not help appellants. The 
text of section 10 (a) reads: 

"SEC. 10. Except so fal' as (1) statutes preclude judicial review, or (2) 
agency action is by law committed to agency discretion

" • (a) RIGHT OF REVIEw.-Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to judicial review thereof.' 

1 The absence of a provision for judicial review in the relevant statutes does not iPSO! 
facto negate by implication the right to judicial review under the preclusion clause 0 
sec. 10 of the Administrative Procedure Act. Airline Dispatchers A8s'n v. Natwnal Me· 
diation Board, 89 U.S. App. D.C. 24,189 F. 2,d 685, cert. denied, 342 U.S. 849 (1951). But 
preclusion of judicial review might well be implied here from the statutory ,scheme involvr~' 
at least as we view it, though we do not need to go that far. Cf. Ohicago cE Southern ,,,If 
Lines v. Waterman S.S. Oorp., 333 U.S. 103 (1948) ; Trans·World AirHne~~ v. Oi'IJil Aoro
nautics Board, lS4 F. 2d ,00 (2d Cir. 1950), cert. denied, 340 U.S.Wl (1951)." 
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"The terms used in this section are terms of art. As the Attorney General's 
manual on the Administrrutive Procedure Act points out: 'The delicate problem 
of the draftsman was to identify in general terms the persons who are entitled 
to judicial review. As so used, "legal wrong" means such wrong as particular 
Htatutes and the courts have recognized as constituting grounds for judicial 
review. "Adversely affected or aggrieved" has frequently been 'Used in statutes 
to designate the persons who can obtain judicial review of administrative action. 

,,* :I< * The determination of who is 'adversely affected or aggrieved'" '" * 
within the meaning of any relevant statute has 'been marked out largely by 
the gradual judicial process of inclusion and excluSion, aided at times by the 
courts' judgment as to the probable legislative intent derived from the spirit 
of the statutory scheme.' Final report, page 83; see also pages 84-85. The 
Attorney General advised the Senate Committee 011 the Judiciary of his under
standing that section 10(a) was a restatement of existing law * * * This con
struction of section 10(a) was not questioned or contradicted in -the legislative 
history." 
IV. 	Iowa-Illinoi8 Ga8 ~ Electric Co. v. Ezra Taft Benson, individually and a8 Sec

retary of Agriculture et al., 247 F. 2td, cert. denied, 356 U.S. 949 (1957) 
In this case, the company sought to enjoin the Secretary of Agriculture and 

the 	REA Administrator ,from approving a loan for construction of a trans
mission line which was to be used to serve an unserved load in a rural area. 

Plaintiff relied again on section 10(a) of A!PA for standing. The trial 
court, in a memorandum decision of September 24, 1956, stated its ina'bility 
to distinguish the case from Kansas City, supra. 

On appeal, the U.S. Court of Appeals for the District of Columbia Circuit 
affirmed as follows: 

"PER CURIAM: The district court was unable to distinguish this case from 
]{ansa,s City Power & Light Co. v. McKay (96 es. App. D.C. '273,225 F. 8d 924, 
(1955), cert. denied. 350 U.S. 884, 100 L. Ed. 780, 76 S. Ct. 137 (1955», and there
fore concluded as a matter of la'v that the plaintiff, Iowa-Illinois Gas & Electric 
Co., had no standing to sue. Upon that basis the trial judge denied the plaintiff's 
motion for a preliminary injunction. This appeal followed. 

"Appellant would distinguish the Kansas Oity case, but we are unahle to find 
decisive differences. ,The order of the district court must therefore be affirmed." 

V. Proposed changes in 8ection 10 
At secti:on 22.18 of his Treatise, Professor Davis writes: 
Hi\. careful examination of the Federal and State law of standing leads to 

the conclusion that a very simple and natural propoSition is entirely sound: 
One who i8 in fact adversely affected by gopernmental action should have stand
ing to challenge that action {f it is judicially reviewable. [Italic supplied.] 

"This simple ·and natural proposition has full support in the Administrative 
Procedure Act, which in section 10(a) ,provides for review upon petition of 'any 
person * ... '" adversely affected.' 'Committee reports of both House and Sen
ate explained: 'This subsection confers a right of review upon any person ad
versely affected in fact ... '" *' (S. Doc. 248, 79th Cong., 2d sess" 212, 276 (1946» ," 

Profess()r Davis' interpretation of the APA, as it exists, is at variance with 
that of the Attorney General 'and with ·the cmnmittee reports on the hill which 
became the Administrative Procedure Act. 

It nonetheless appears that his concept that any pers()n "in fact adversely 
affected" should have standing to judiciaUy challenge governmental activity is 
what S. 1336 is designed to achieve. 

The U.S. Oourt of Appeals for the District of Oolumbia, in the Kansa8 Oity 
case, denied standing to sue of 'power companies seeking to chaHenge the legality 
of REA loans. This decision ~oas based upon a det,ermination the plantiffs were 
not within the terms of section 10(a) 01 the Administrative Procedure Act, per
sons "8uffering legal wrong" or persons "adversely affected or aggrieved by 8uch 
[agency] action within the meani?~g Of a'ny relevant statute," in that case, the 
relevant statute being the Rural Electrification Act. The proposed amendment 
of section 10(a) in S. 1336 would delete the test of "suffering legal wrong" and, 
with reference to a person "adversely affected or 'aggrieved," would delete the 
provision "within the meaning of any relevant statute" and substitute the phrase 
"in fact." Thus, if a person such as a power company can be regarded as "ad
versely laffected or aggri-eved in fact," j,t would, under the amended section 10(a), 
have standing to sne REA on account ()1f alleged illegality of an REA loan for 
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generation and transmission facilities which would supplant the power company 
as wholesale supplier for an REA borrower, even though, as decided by the 'court 
of appeals in the Kan8a8 Oity case, the power company suffered no legal wrong 
and ,was not affected or aggrieved within the meaning of the Rural Electrifica
tion Act. 

The first part of section 10 of the Administrative Procedure Act denies judicial 
review where (1) statutes preclude judicial review, or (2) agency action is by 
law 	committed to agency discretion. The court of appeals, in the Kan8as Oity 
case, stated that it did not have to consider the applicability of these ,provisions 
to the issue of the power companies' standing to challenge ,by suit the legality of 
REA loans. However, the amendment of the provision, whHe leaving part (1) 
as it is,amends part (2) by substituting for it the following: 

"(2) Judici.al review of agency discretion is precluded by law." 
In view of these changes, which eliminate the provisions in the present Ad· 

ministrative Procedure Act npon which the decision of "no standing" in the 
Kansa8 Oity case was based and at the same time clearly indieate an intent to 
broaden the scope of judicial review, litigation is invited and there is, at a mini
mum, a:bsent any assurance that the loan programs of REA, which the court;s. 
have.held to be free ;from litigation 'from interests indirectly affected, would not 
be subjected to the burdens and the practically crippling effects of commercial 
power company Utigation. 

SUPPLEMENT No.2 TO STATEM~NT OF CHARLES A. ROBINSON, JR. 

"PRIVILEGED AND CONFIDENTIAL" INFORMATION-POORLY DEFINED IN AN 
ADMINISTRATIVE CONTEXT 

I. 	Legal dictionaries don't define administrativeZy "priviZeged" or "confidentiaZ" 
materiaZ 

"Black's Law Dictionary"does not define "privileged" or "confidential" mate,. 
rial in an 'administratiw law context. 

"West's Wordsand Phrases" (vol. 8A, pp. 80-88) oorely defines "confidential" 
in an administmtivesense. The only remotely pertinent case cited is BowZe8 v. 
Ackerman, D.C.N.Y., 4 F.R.D. 260, 262, which held that documents procured from 
defendants on which the Price Administrator relied as foundation for an action 
were not "confidential material" within the Emergency Price Control Act. 

No satisfactory definitions of "privileged" in an administrative context were 
discovered. Most references to "privileged" in "Words and Phrases" and 
"Corpus Juris Secundum" refer to the relationships of husband-wife, doctor
patient, lawyer!client, employer-employee, insurer-insured, etc. 
II. Te;JJtbooks indicate Za1,o on "privileged and confidential" is unclear 

A good analysis of the meaning of "privileged and confidential" in an adminis
trative sense is found in the "Administrative Law Treatise" of Prof. K. C. Davis. 

At section 3.14 therein, Professor Davis describes the present state of the law 
as follows: 

"Agency disclosure of inform.a tion to the public is often controlled· or affected 
by statutory provisions but, apart from statutes, courts sometimes provide pro
tection against disclosures deemed improper. The scattered case law is con
fIicting." 

Professor Davis cites two cases which favor the protection of disclosure of 
information to the public. In FTO v. Menzie8, 145 F. Supp. 164, 171, affd. on 
other grounds, 242 F. 2d 81 (4th Cir.) , cert. den. 353 U.S. 957, 77 S. Ct. 863 (1957), 
it was held that: 

"No part of the documentary evidence should be made public and available 
to the competitors of the several respondent corporations unless it is necessarY 
to do so in the proper enforcement of the law." 

FTO v. Bowman, 149 F. Supp. 624 (N.D. Ill.), affd. on other grounds, 248 F. 
2d 456 (7th Cir. 1957) held that a mere assertion that information is confidential 
and "might prove beneficial to competitors if made public" has been the basis 
for requiring the FTC to keep documentary evidence confidential. 

However, as Professor Davis notes at section 3.13 of his "Treatise," "Judicial 
attitudes are far from uniform." 

In view of the above, we respectfully submit that the terms "privileged and 
confidential" may be subject to wide interpretation by the courts, particularly 
since there is so little exiting law on the point. 

http:Judici.al
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Since S. 1336 would remove administrative discretion from section 3 ( c) of 
the Administrative Procedure Act, which presently permits the agency to with
hOld information "held confidential for good cause found," we believe that the 
exemptions under subsection (e) of S. 1336 should be drawn to include records 
and information which are properly protected under the present law. In this 
~espect, the application of exemption (4) at section 3(e) of S. 1336, extending 
to "trade secrets and commercial or financial information obtained from the 
public and privileged and confidential" should be very carefully defined. To 
tbe extent that "privileged and confidential" has not been interpreted by courts 
in an administrative context, we believe that S. 1336 should carefully define 
Wese terms and the information and parties to which they may afford protection. 

Senator BURDICK. Well, thank y()Uvery much for your testimony. 
That will conclude this morning's hearings. 

(Whereupon, at 10 :45 a.m., the hearing in the above-entitled matter 
was adjourned, subject to the call of the Chair.) 





APPENDIX AND EXHIBITS 

APPENDIX 1. AGENCY COMMENTS ON S. 1160, S. 1336, AND S. 1758 

CIVIL AERONAUTICS BOARD, 
Washington, D.O., May 13,1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Oommittee on the Judiciary, 
U.S. Senate, Washington, D.O. 

DEAR MR. CHAIRMAN: This is in reply to your letter of March 24, 1965, request
ing a report by the Board on S. 1i336, a bill to amend the Administrative Procedure 
Act, and for other purposes, which is to be the subject of hearings by the Sub
committee on Administrative Practice and Procedure on May 12-14, 1965, 
inclusive. 

The Board does not propose to present testimony at the hearings. However, 
it requests that this report be incorporated in the record of such hearings. 

The Board is gratified to note that certain provisions contained in similar 
legislation in the 88th Congress (S. 1663), to which the Board objected in its 
letter of July 23, 1964, to the Su~ommittee on Administrative Practice and 
Procedure, have not been incorporated in S. 1336. However, the bill contains pro
visions which are still objetcionable to the Board for reasons subsequently 
indicated. 

Prior to discussing the specific provisions of S. 1336, the Board believes it 
necessary to reitel'ate some of its previous comments with respect to prior legis
lation which continue to be pertinent to the bilL To begin with, the Board is not 
aware of any need for a general revision of the Administrative Procedure Act. 
Furthermore, it is understood that many of the changes are not intended to 
alter existing law, but rather are in the nature of proposed recodifications. Since 
the Administrative Procedure Act has been in force for approximately 19 years 
and since there are innumerable judicial and administrative decisions interpret
ing its specific provisions, the Boarq believes that changes in language which are' 
not intended to alter existing law should be avoided. Such alterations may be 
expected to invite litigation or oontentions that substantive alterations were 
intended, since, otherwise, the provisions would have not been recast by the 
Congress. 

As to whether there should be changes in substance, the Board again invites 
the committee's attention to the final report of the Administrative Oonference 
of the United States, dated December 15, 1962, made after an intensive study 
·of the procedures of the regulatory agencies. The vast majority of recommenda· 
tions for changes in existing procedures, contained in ,that report, could be effec· 
tuated without any change in the basic law, thus indicating a view that no need 
for an extensive revision existed. 

In this overall context, attention is again invited to the various reorganiza
tion plans affecting the regulatory agencies which became effective in 1961, and 
particularly plan No.3 which applied to the Board (63 Stat. 203,5 U.S.C. 133z). 
This plan enabled the Board to delegate various functions to its staff, and the 
Board has amended its procedural regulations to delegate to hearing examiners 
the function of making the agency decisions in most economic and air safety 
proceedings, subject to discretionary review by the Board. (14 OFR 301.40, 
301.45; 14 CFR 302.27, 302.28.) The Board also has made other delegations 
designed to improve its procedures and expedite its work. (See 14 OFR 385.) 
These procedures were found meritorious by the Administrative Oonference, 
which separately eonsidered the Board's procedures. They have now 'been oper
ative for approximately 3 years and have sel-ved to expedite the Board's proceed
ings, particularly in air safety cases, and to permit the Board's membel's to 
devote the necessary time to the planning and adoption of policies designed to 
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accomplish the overall purposes of the act. These are the same goals, which 
S. 1336 is designed to accomplish. 

The Board's comments 0'11 the provisions of S. 1336 follow. For convenience 
in presentation, the provisions are discussed under substantive headings rather 
than on a section-by-section basis. 

1. PUBLIC INFORMATION 

A. Tne requirement,~ relating to Federal Register publication 
The Board favor,; the proposed change in section 3(a) o.f the act which would 

require that the agencies publish in the Federal Register a description of forms 
available rather than the forms themselves in that the present requirement that 
forms be published on occasion results in a costly inclusio.n in the Federal 
Register o.f lengthy forms without any commensurate benefit in terms o.f informa
tio.n to. the 'public. Also, the Board has no. objection to the proPo.sed change 
which would require publication in the Federal Register of an agency's rules of 
procedure and amendments, revisions, o.r repeals of such rules, and the Board 
presently endeavo.rs to. publish these materials. The Board also. favors the 
provisions in section 3(a) which would bind a person who. had notice of ·the 
terms o.f a rule, statement o.f general policy or interpretation, irrespective of 
whether it is published in the Federal Register, as being fair and equttahle. 
B. Tne requirement relating to the availability of internal materials 

1. Agenoy OpiniOns, orders and the Zike.-Under existing law the Board pres
ently makes available for public inspection and copying its opinions, orders, 
statements of general policy and interpretations which have been adopted by 
the agency for the guidance o.f the public, and therefore agrees that such mat
·ters should be available for public inspection and copying. However, the Board,. 
on balance, is opposed to a similar disclosure of staff manuals and instructions 
to statt that affect any member of the public as proposed in section 3 (b) (C). 
None o.f these instructions establish norms of behavior required of any member 
of the public. Moreover, actions taken by the Board's staff pursuant to these 
internal instructions, which affect any legally protected right of a member of 
the public, can be reviewed judicially and their propriety and legality is in no, 
way dependent on the internal instructions given. On the other hand, the dis
closure of its internal instructions in staff manuals could only result in inhibiting 
the issuance of internal instructions which are needed for the guidance and 
productivity of the staff. The Board, therefore, is o.Pposed to this requirement. 

·2. Disclosure of otner interna~ materials.-Before discussing the provisions 
dealing with the' disclosure of an agency's internal records, (sections 3 (c) and 
(e», the Board wishes tQ PQint out that it recognizes the Qverall desirability of 
making factual information av~ilable to the public to the fullest extent consistent 
with the effective discharge of the public business and the private rights of the 
persons from whom the information is obtained. In furtherance of this objec
tive, the Board attempts tQ make such information in its possession available to 
private persons tQ the fullest possible extent. Thus, the Board makes factual 
information relating to aircraft accidents available for the use of private litigants 
when it cannot be obtained from other sources. The Board also makes available 
various statistical and o.ther info.rmation relating to air carriers, and section 
1103 o.f the Federal Aviation Act (49 U.S.O. 1503) specifies that most of the 
matters filed with the Board by air carriers and other persons be treated as 
public records. Consequently, there is little in the way of factual information 
which is not now available tQ the public. Indeed, the Board is not aware Qf any 
complaints concerning its present informational policies with respect to basiC' 
factual matters. 

Turning to the exemption provisions (section 3(e», the Board assumes that 
the exemption from disclosure covering matters "specifically exempted * * *' 
by statute" would be applicable to its procedures under sections 902 (f) (divulg
ing of information), 1001 (conduct of proceedings), and 1104 (withholding of 
information) of the Federal Aviation Act (49 U.S.0.1472(f), 1481, and 1504) .. 

CQncerning the exemption for "interagency or intra-agency memorandums or 
letters dealing solely with matter:s of law OIl' policy," the Board believes that 
there are do.cuments of this nature not restlricted to matters of "law OIl' policy" 
which should not be disclosed tQ the public since many of them contain a dis

. cuss ion of facts as well as staff views and recommendations. It has long beeu: 

http:endeavo.rs
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recognized that the disclosure of internal governmental materials containing 
staff views and recommendations tends to destroy candor in presentation con
trary to the public interest, and the courts have accorded a qualified public 
policy privilege to such materiats for this reason. See Kaiser Alnm,inum, <£ 
Chemical Corp. v. United States, 157 F. Supp. 93.9. As there stated by Mr. 
Justice Reed (at pp. 945-946) : 

"Free and open comments on the advantages and disadvantages of a proposed 
course of governmental management WO'uld be adversely affected if the civil 
servant or executive assist.ant were compelled by publicity to bear the blame 
for errors or bad judgment properly chargeable to the resPO'nsible individual 
with power to' decide and act. Government frO'm its nature has necessarily 
'been granted a certain freedom frO'm contrO'l beyond that given the citizen. 
It is true that it now submits itself to' suit but it must retain privileges for the 
good O'f all. 

"There is a public policy involved in this claim of privilege for this advisory 
opinion-the PO'licy of open, frank discl1s.';llon between subO'rdinate aud 
ehief. '" * *" 

The Board alsO' believes that exempting frO'm disclosure only "investigatory 
files compiled fO'r law enforcement purposes" could impede and hamper the dis
charge of certain of its important functions., Although investigato'l'Y fi1€1S 
develO'ped in discharge of the Board's resPO'nsibility under section 701 (e) of the 
act (49 U .S.C. 1441 (e» fO'r ascertaining the cause O'f aircraft accidents, and 
making recommendations designed to avoid future such accidents, are not 
eompiled for "law enforcement purposes," such files contain staff views and 
statements. Thus, the opening up O'f these files would be contrary to the public 
interest as well as impede the discharge of the Board's responsibilities in this 
.area. 

The Board further believes that permitting persons desiring acceSIS to records 
to select the judicial district most convenient to them for production of the 
records, rather than the district in which the recorda are located, could impose 
a severe administrative burden on it. In addition to the time and expense 
that would be required for travel by the Board's employees to numerous points 
throughout the country, substantial eosts and inconvenience would be incurred 
.by shipment of voluminous recO'rds to such points. 

The Board is, therefore, oPPO'sed to the enactment of the foregoing provisions 
of section 3 because it believes that its existing policies and procedures ade
quately make availab'le to the public its official records and provide the public 
with factual information, and because of the undesirable effeets that these pro-
-visions would have on the discharge of its , functions. 

II. RULEMAKING 

A. The principal change in the statutory definitions of rule and rulemak:ing, 
and to place them within the definitiolllS of order and 'adjudication. The sig
nificance of these cbanges is not so much in the definitions themselves, but rather 
in the substantive procedural requirements which are applicable in terms of 
order or rule. The change in definiJtio,ll would have the effect of subjecting pa.r
ticularized rules to the revised and much more stringent separation of func
tions provisions set forth in section 5(a)o(6) of the biN, and our objections to 
these provisions are subsequently set forth. 

B. The Board also believes that the present exception in section 4(a) of the 
act permitting the adoption of rules of practice and statements of policy without 
prior notice should be continued. While it is recognized that section 4 (d) of the 
bill permits the immediate adopti-on, without notice, of rules to be effective for no 
more than 6 months pending full rulemaking proceedings, we do not believe that 
rules of practice should be subjected to this requirement. Similarly, statements 
of policy often are only reiterations of statutory standards or statements of deci
sional law, and frequentl~' are not appropriate for comment. To the extent that 
new SUbstantive standards are intended, the agencies may be expected to give 
prior notice. 

III. ADJUDICATION 

The bill contains new procedures which must be followed by an agency in 
advance of hearings, during hearings, and by way of review of presiding officers' 
decisions, and such procedures are discussed under these headings. 
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A. Proposed procedu'res in advance of hearings 
1. Section 5 (c) of the bill would make it mandatory that a party be afforded 

an opportunity for settlement in advance of the hearing as the agency may 
prescribe, thereby altering existing law under which a matter may proceed to 
hearing without a\vaiting settlement negotiations which can be entered into at 
any time. The proposed change would malie it possible for a party, by an offer 
of settlement or a series of amended offers of settlement, to delay the commence
ment of a hearing for an unduly protracted period. Again, the Board is not 
aware of any factual justification for a change in its present procedures which 
provide adequa'te opportunities for settlement in enforcement cases, and the re
sults would be to permit delay without any commensurate benefits. 

2. Section 5 (a) of the act would be broadened by section 5 (a) (1) of the bill 
to provide that persons entitled to notice of agency proceedings be informed of 
the "nature of the proceedings 1« '" '" and, if the issues or the matters of a hearing 
are to be limited, the particular issues or matters to be considered at the hearing." 
At present the Board's orders defining the scope of the proceedings, the plead
ings, the prehearing conference reports and the published notices of hearingl';, 
amply apprise the parties of all the issue involved. Despite the large number 
of Board's formal adjudicatory proceedings, we are aware of no criticism from 
any persons 'with regard to any failure to receive satisfactory notice of the 
issues, The proposed amendment raises substantial interpretative questions as 
to the extent the agency would be obligated to provide detailed notice as to 
subsidiary factual issues underlying the basic issues of which the parties have 
received notice by virtue of the Board's orders, pleadings, etc. This ambignity 
alone will be productive of needless litigation, and to the extent that the require
ment may be read as necessitating nDtice of all subsidiary factual issues it would. 
be unduly 'burdensome and impracticable. 

3. Section 5 (a) (5) Df the bill requires the agencies to' provide by rule for 
"a'bridged procedures," to' be utilized only with the consent O'f the parties, which 
shall be on the recO'rd and be reasonably calculated to promptly, adedquately and 
fairly inform the agencies and the parties as to' the issues, facts, and arguments 
involved. Such proceedings may be presided over by hearing examiners or 
agency personnnel Df apprO'priate 8!bility and the presiding officer's decision shall 
be in accordance with the requirements of section 8. 

The Board favors the utilization of informal proceedings to 'the fullest extent 
possible, and believes that it presently has ample statutory authority to invoke 
them where the parties consent. While the Board has no objection to the
"abridged procedure" provided for in section 5(a) (5). it nonetheless wishes to 
point out that the pff~ct thereof might be to preclude an agency from resO'rting 
to informal procedures different from those described. For example, the Board's 
staff presently employs informal conference procedures in connectiDn with its 
consideration Df mail rate cases under section 406 of the Federal Aviation Act 
(see 14 CFR 302.11 and 302.21) Which do not accDrd Wlith the procedures proposed 
in section 5 (a) (5). The Board alsO' utilizes other informal prDcedures, such as 
the issuance of show cause orders proposing particular types of actiO'n to which 
the parties subsequently consent. These too conceivably could be precluded. 
AccDrdingly, the Board snggests that section 5(a) (5) be amended to prDvide 
that the agencies may follow such informal procedures as are agreeable to the 
parties with respect to' any matter in controversy. 

4. Section 6(k) of the bill provides that an agency shall act upon request fDr 
declaratory orders, and it is authDrized, with like effect as in the case of 
other orders, to issue a declaratory order to terminate a contrO'versy or 
remove an uncertainty. In this res:pect, it alters the provisions of section 5( rl) of 
the existing law which authorizes an agency, in its sound discretion to issue such 
declaratory orders. The authority to issue declaratO'ry judgments in the Federal 
courts is pursuant to statute (28 U.S.C. 2201) and is discretionary with SUCD 
courts. In the Board's view, there exists no necessity tbat a mO're stringent 
requirement be placed on the administrative agencieR, MoreovE'r. declaratory 
proceedings, particularly those designed to remO've uncertainty. would involye 
the BDard in complex proceeding;;; and therefore interfere with thf> Board's con
trol of its calendar under which it has assig:ned priority to' variO'us hearing' 
matters. (See 14 OFR 399.60.) The Board is. therefore, oPPDsed to this s~tion. 

5. Section 5 (a) (2) of the bill reqnires that the agency shall provide rules gov
erning its plf'adimn;, which shall to the extent practicable conform to the RuleR 
of Civil or Criminal Procedures for the U.S. district CDurtS. WhlIe the Board 
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is of the view that uniformity in agency pleadings is a desirable objective, it 
believes that the Federal rules in this area, which permit conclusionary plead· 
ings, cannot be applied to many of the activities of the regulatory agencies. 
Because the Federal Aviation Act requires the Board to make findings, often 
on the basis of pleadings, the Board's rules of practice require the inclusion in 
pleadings of economic data and other matters, not required by the Federal rules. 
For example, there are specific requirements with respect to applications for 
exemptions (14 CFR 302.402) ; complaints seeking to set aside rates, fares or 
charges, as unlawful (14 CFR 302.502) ; or complaints requesting the suspension 
of tariffs (l4 CFR 302.505) ; and petitions seeking adequacy of service investiga· 
tions (14 CFR 302.702). Consequently, while the Board has no objection to a 
provision empowering the agencies to adopt rules of pleadings which conform to 
those used in the Federal courts, it is of the view that the proposed section might 
be construed to place the burden on the Board of establishing that it is imprac· 
ticable to conform its rules to the Federal rules dealing with pleadings, and 
for this reason the Board is opposed to the section. 

6. The Board. for similar reasons, objects to the proposed section 6(h) which 
would require that the Board's present procedures dealing with depositions and 
discovery, conform, to the extent practicable, to procedures in this area now 
u.vailable to parties in civil litigation in the U.S. district courts. Section 1004 of 
the Federal Aviation Act authorizes the use of depositions in Board proceedings 
and such procedure, for good caus'e shown, is available to the parties to a Board 
proceeding in accordance with Board rule. (See 14 CFR 302.20.) Similarly, 
all questions relating to the discovery are usually disposed of at prehearing 
conferences and further discovery can be obtained by a party through appro. 
priate motion. Based on recommendations made by the Administrative Con· 
ference the Board recently revised its rules concerning discovery procedures 
so that they should conform as closely as practicable to the discovery tech· 
niques now employed in civil litigation in the Federal courts. The Board is 
unaware of any complaint concerning its present discovery procedures and 
since the proposed section might be construed to impose a burden on the Board 
to demonstrate its procedures cannot practicably be conformed to the discovery 
procedures now available to parties in civil litigation in the Federal C'Ourts, 
the Board is opposed to the section. 
B. Proposed procedures dftring the course of hearings 

1. Section 6 ( e), relating to the issuance of subpenas, provides for their 
automatic issuance on request of a party to an adjudication, unless the 
statute otherwise provides. It therefore has the effect of eliminating the present 
standard that subpenas be authorized by law' and the agencies' authority to re· 
quire, as a prerequisite to their issuance, a statement or showing of general 
relevance and reasonable scope of the evidence sought. Section 6 (e) also pro· 
vide's that the issuing officer or the agency may quash or modify the subpena 
where objection is made to its general relevance or reasonable scope. 

The Board does not favor these changes. First, removing dlscreti!onary au
thority from the agencies and requiring the mechanical issuance of subpenas 
would increase the burdens of presiding officers and the agency in connection 
witb hearings on motions to quash. Further, subpenas can be put to oppressive 
uses, and the present provisions permitting the agency most familiar with the 
subject matter to require a sihowing of general relevance and reasonable scope 
are believed to present a safeguard to the rights of the public. Additionally, 
the proposed revisions would enable private parties to obtain, merely upon 
request, subpenas directed to agency personnel for the production of govern
mental records and information. This ability coupled with provisions such as 
those contained in section 1004 of the Federal Aviation Act which permit en· 
forcement action at the instance of the person at whose instance the sub
pena is issued, would immediately transfer to a district court the question of 
whether particular rerords should be made available. In this respect, the pro· 
vision is similar to that of proposed section 3(c) which empowers the district 
courts to order the production of records or information improperly withheld 
from the complainant and which, as previously indicated, would serve to delay 
administrative proceedings. 

2. Section 7 (e) of the bill provides for interlocutory appeals to the agencies 
by certification or action of the presiding officer in circumstances where such 
appeals would expedite the proceeding without any substantial prejudice to any 
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party thereto. It further provides that the agency may permit an interlocutory 
appeal upon a showing of substantial prejudice and after denial of such an 
appeal by the presiding officer. The Board's rules of practice in air safety and 
economic proceedings presently permit interlocutory appeals with the consent 
of the presiding officer (14 CFR 301.10(f) ; 302.18(f». The Board is of the 
view that such appeals should be restricted to cases Where the presiding Official 
allows them since he is best qualified to determine whether the proceeding 
will be expedited, rather than delayed, by such an allowance, and fUrther 
whether the rights of any party to the proceeding would be prejudiced thereby. 
In this respect, the Board's procedures are consistent with those employed in 
-connection with the allowance of interlocutory appeals from orders of the 
district courts. (See 28 U.S.C. 1292.) The Board is unaware of any com
plaint concerning its procedures in this area, and the provision permitting an 
appeal from the denial of an application for an interlocutory appeal would only 
serve to delay the Board's proceedings. The Board, therefore, is opposed to the 
provision in this section which would authorize appeals to the agency from 
denials of an allowance of an interlocutory appeal by the presiding officer 
where the examiner has not consented to such an appeal. 

3. The Board is opposed to section 7 (b) (8), which would authorize presid
ing officers to dispose of motions for summary decisions. The Hoard presently 
exercises this authority and. under Reorganization Plan No.3, is authorized to 
delegate this power to the presiding officers. In the Board's opini'on, the extent 
to which presiding officers should be authorized to rule on summary motions 
should be left to the discretion of the agency. 
C. 	Proposed provisions relating to decisions and appeal and review within the 

agency 
1. Section 5(a) (6) provides for an extension of "separation of functions" 

so as to encompass the presiding officers and members of the agency appeal 
'boards as well as to embrace those proceedings presently exempt from its 
,coverage, i.e., those involving the determination of initial licenses or the appli
,cation of rates, facilities, or practices of public utilities or carriers. The effect. 
therefore, would be to preclude presiding officers and members of appeal 
boards from consulting with any person or agency 'On any fact in issue in 
licensing and ratemal{ing proceedings unless notice and opportunity for parties 
to participate were given. The Board is of the view that the present exemption 
should be retained, in that there is a genuine need for presiding officers, as well 
'as members of appeal boards, to consult with disinterested members of the 
Board's staff on factual as well as policy matters inV'Olved in the complicated 
licensing and rate cases before the Board. Since the Board is not aware of 
any factual basIs which would call for a more stringent separation of func
tions than those which presently exist with respect to licensing and rate mat
-tel's, 	the Board believes that the disadvantages of the proposal to eliminate the 
exemption outweigh the advantages, and is therefore opposed to its enactment. 

2. Section 8 of the bill, relating to decisions and appeal and review within 
the agency, appear to' be designed to encourage to the fullest extent final deci
sions by hearing officers, with limited review by appeal boards, in part to afford 
greater opportunity to the agency heads for the formulation of policy through 
freeing them from the burdens of routine adjudication, and in part to give greater 

. effect to the decisions of presiding officers. Thus, while any party may appeal 
as a matter of right to the appeal board. only a private party may request the 
,agency to entertain the appeal, and these appeals are discouraged in that. if the 
agency denies the request, the decision of the presiding officer shall be deemed 
affirmed and shall become that of the agency. There is no prO'vision for an ap
peal to the agency from a decision of the appeal board, but the agency may, in its 
discretion, 'Order review of a decision of a presiding officer or of the appeal board 
on grounds that the decision or action is contrary to' law or agency policy, that it 
wishes to reconsider its policy, or that a novel question of policy is presented. 

As previously stated, the BO'ard. pursuant to Reorganization Plan NO'. 3. has 

delegated its decisional functions in most procE'edings to the Board's bearing ex

aminers, with a right of discretionary review in the Board. Additionally, the 

Board. under Reorganization Plan No.3, is empowered to establish divisions or 

to create employee boards which could entertain appeals from hearing examiners' 

decisions, with a discretionary right of review in the Board from the action of the 

appeal division or panel so created. Accordingly, while the Board is of the view 
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that there is no need for legislation to erupo\ver the Board to delegate its deci
sional and reviewing functions to subordinate officials within the agency, it 
,,'ould favor a provision to such effect in section 8 of the present act to make it 
clear that such delegations are proper. For this reason, the Board has endorsed 
recommendation No.9 of the administrative conference so providing. 

However, some of the proposals contained in section 8 are, in the Board's 
dew, unnecessary to achieve the objectives sought, and would create undesirable 
l'Psnlts. Thus, if the purpose is to preclude an agency from the necessity of en
tertaining appeals, the provision enabling a private party to immediately appeal 
ro an agency appears inconsistent with such an objective. Also, it is believed 
that an agency should be erapowered, on its own initia:tive or at the request of 
allY party, to grant discretionary review of either a presiding officer's decision or 
that of an appeal -board, with the same powers being vested in the agency as are 
vested in the presiding officer if the agency cares to exercise those powers. 
TllOse regulatory agenCies such as the Board who are charged with responsibility 
for public utility regulation in broad areas affecting the national welfare neces
sarily must have greater freedom of action in revIewing subordinates' decisions 
than those agencies dealing, for example, with the qualifications of individuals 
for occupational licen~s in relatively narrow fields. A factual determination 
concerning an air carrier's qualifications, the selecti~n of a given air carrier to 
provide a particular service, or concerning any significant matter affecting the 
amount of subsidy mail pay a carrier is to receive, may have as much a sig
nifieance to the overall public interest as a so-called policy question. This is not 
to say that an agency should provide de novo review in all cases, and the Board 
does not now do so. The point is that this is a matter believed best left to the 
agency to determine in the light of its particular problems and responsibilities. 

D. Proposed provisions concern'ing jwUcial review 
Under the Federal Aviation Act, as in the case of most regulatory statutes, 

judicial review of agency action is generally confined to that specified in the 
statute (review in a circuit court of the United States pursuant to 49 U.S.C. 
1486), with occasional challenges in district courts to actions which for one 
l'E'ason or another do not fall within the scope of the statutory review proYision. 
Thus, the provisions relating to judicial review set forth in the Administrative 
Procedure Act are merely supplemental to the e:x:press review provisi{)ns con
tained in the basic regulatory statutes, and any proposed revision of section 10 
should continue to represent an accommodation of the Administrative Procedure 
Act pr{)visions to the basic review prOVisions specified in these other statutes. 
In the light ()f this principle, the following modifications of the bill are BUg
g~ted: . 

1. Section 10(a) of the bill would confer a right of review in "any person 
adversely affected in fact by any reviewable agency acti()n," as contrasted to the 
existing section 10 (a) of the act, which grants standing t() ~ek review to persons 
"suffering legal wrong" or "adversely affected or aggrieved" by the action "within 
the meaning of any relevant statute." We interpret the present section 10(a) 
proviSion as meaning that a person not having standing to obtain review under 
the basic regulatory statute would also lack standing under section 10. The 
proposed change is susceptible of being interpreted as conferring standing to 
obtain district court review upon persons who could not obtain review under 
the express statutory review provisions--an incongruous result. Further, if the 
committee is of the view that the class of persons who should have standing and 
be entitled to statutory review of any agency's final orders should be enlarged, 
this should be accomplished by amending the basic regulatory statutes rather 
than by modifying section 10 (a) of the act. 

2. Section 10 (b) of the bill provides that the district. courts of the United 
States shall have jurisdiction to review agency action reviewable under the act, 
except where a statute provides for judicial review in a specific court and juris
diction to "protect the other substantial rights of any person in "cln agency 
proceeding." In the absence of a definition of what is meant by "other sub
stantial rights," the Board is opposed to the specific provision on the ground that 
it is ambiguous, vague, and can only serve to foster litigation. 

3. Sectlion 9(b) of the biH provides that a reviewing court may find that pub
licity issued by an agency or any member of its staff, which discredits or dis
})<'lrages a person under investigation or a party to a proceeding, constitutes a 
prejudicial prejudging of the issues in controversy, and therefore may set aside 
agency action taken against such a person or party or enter any other orders 
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it deems appropriate. The Board is of the view that agency action of the 
character here described occurs so infrequently that there exists no necessity for 
such a provision in the Administrative Procedure Act, and that such matter.'! 
can be handled on an ad hoc basis by the courts. Further, to the extent such a 
provision is necessary, it should be restricted to publicity which occurs during 
the pendency of the proceeding. 

The Board has been advised by the Bureau of the Budget that there is no 
objection to the submission of this report from the standpOint of the administra_ . 
Hon's program. 

U.S. CIVIL SERVICE COMMISSION, 
Washington, D.C., MaV 11, 196(i. 

Hon..JAMES O. EASTLAND, 
Chairman, Committee on the Jfldiciarv, 
U.S. Senate. 

DEAR MR. CHAIRMAN: This is in reply to your letter of March 24, 1965, request
ing a report on S. 1336, a bill "to amend the Administrative Procedure Act, and 
for other purposes." 

While in some respects S. 1336 is an improvement over S. 1663 of the 88th Con
gress, the Onnmission finds objectionable certaiu provisions of sections 5, 6, and 
8. These provisions will make the act applicable to a number of employee cases 
(sec. 5) that were formerly excluded under the exemption of matJters relating to 
the selection and tenure of officers and employees of the United States; will pro
vide for the right of counsel to persons appearing in the course of an investiga
tion (sec. 6) ; and require that the decision of the preSiding officer be final unless 
appealed or reviewed with the appeal being heard by special boards compo;;;ed of 
agency members, examiners or both (sec. 8). In this connection I would like 
to make the following comments: 

(1) I recognize the great value of the procedures provided by the Administra
tive Procedure Act in matters relating to the exercise of Government authority 
affecting the rights of Citizens, and I am not questioning this aspeet of the Admin
istrative Procedure Act. 

(2) My concern is solely with the consequences of the application of the act 
to the many thousands of personnel actions that Federal agencies take as em
ployers regarding their employees in their regular exercise of their pers{mnel 
management responsibilities. 

(3) Federal employees already have many procedural protections designed spe
cifically for employee-employer relationships. The Civil Service Commission has 
played an important part in this regard. We have been responsible for adminis
tration of certain aspects of the employee protection provisions of the Lloyd
La Follette Act of 1912, and the Veterans' Preference Act of 1944. The Civil 
Service Commission was instrumental in promoting the is::."'1lance by President 
Kennedy, in January 1962, of two Executive orders which reinforced protections 
available to employees. Executive Order 10987 established a new appeals system 
within the Federal agencies covering adverse actions such as separations and 
demotions. Executive Order 10988 provided the basis for the establishment of 
agency grievance proeedures. Executive Order 10988 also provided for the ex
tension to nonveterans in the competitive service of appeal rights in adverse 
action cases similar to that which had been granted to veterans in the Federal 
service. 

In addition to the thous:and,s 'Of pers'Onnel action'S reviewed by agencies eaeh 
year, the OivilService Oommission during this last fiscal year processed over 
2,000 ,appeals fr'Om employees in the Federal ,service. . 

I believe that the systems presentlyexilstingwithin the Federl11 service have 
demonstrated their value 'as means of protecting employees from arbitary actions, 
while at the s'arne time permitting reasonable effectiveness of agency peToonnel 
operations. S. 1336 would impose upon the Feder:al Government as an employer 
procedures for ,handling empl'Oyee COIDl)laints 'and (UssatisftlC'tions which are 11()~ 
normally imposed 'On empl'Oyers in the priv'ftte sphere. Yet, the Federal Govern
ment generally already extends to its employees far greater rights and protec
tions than for the most part exist in the private 'sector of 'the economy. 

;(4) S. 1336, by ,requiring that the decisi'On of the hearing officer be final unless 
subject to agency appe!al land review, would seriously interfer with the exercise of 
administrative responsilbHity by ag(mcy 'Offici'als. Agency offici'als must have the 
allthority to make decisions 'affecting the performance of work and thecondnct 
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of their employees and there 'Should be Dpportunity, w:here ,apprDpriate, fDr re
view of such actions by higher level officials in the agency. 

(5) Under present procedures, the members Df the BDard of Al)peals and Re
view Df the CDmmissiDn,and variDus members of appeals boards in .agencies are 
nDt "hearing examiners" under sectiDn 11 of the Admini$trative PrDcedure Act. 
S. 1336 requires that members O'f appeal:sboards be agency members Dr hearing 
pxaminers. This is another exampleDf the impact O'f thebiU upDn what we be
lieve to' be internal matters between the GDvernment 'as 'an emplDyer and its 
employees. N Dtallagencies have appeal bO'ards, many ,appeals 'are decided 'by 
persDns acting under delegated authority frDm the agency head. 'I\he prDvisiDn 
that 'Ilppeals be decided bya bO'ardDf ,agency members Dr hearing examiners will 
Dnly cDmplicate the dispositiDn 'Of appeals. 

(6) ApplicatiDn of the fO'rmal proceduresDf the Administrative Procedure Act 
to' '~epaTatiDn acti'Olls ill the Fed~~ral 'service wou:ld tend to' make it even mDre 
difficult than 'at present ,to' eliminate inefficient employees from the FederalrDUs, 

.and it wDuld seriDusly handicap the GDvernment in its cDntinuing effO'rt to' main
tain high :standards of perfO'rmance and service. 

(7) The GO'vernment as an emplO'yer must have, in appropriate areas, authority 
Dver its employees ,that it does not have over private citizen..'!, Dr it CQuid nQt 
functiQn 'a's an employer. 

(8) The provi'sion for counsel to persO'ns appearing in the cDurse 'Of an In
vestigation could have d seriDus impact on our wQrk. The .oomIllissiDn CQllductJs 
35,000 to' 40,000 investigations each year. The time that is presently takes to' 
complete an investiga'ti'On will be increased pr'OpDrtiDnately with the number of 
persons who 'avail themselves of the right to counsel. We think that this is 'a 
matter 'tbIat (!Duld be more 'appropriately left to adm'inistrative regulation than 
imposed by statute. 

In summary, I find that S. 1336 has certain provisiO'ns which, in my view, are 
~detrimental to the best interests of the Federal civil service. Over the years, 
the CDngress has prO'vided special legislation in the areas of discipline of Federal 
emplO'yees, in particular, the LlO'yd-LaFDllette Act of 1912 and the Veterans' 
Preference Act of 1944. In neither of these acts has the Congress extended 
rights of hearing cDnforming to the APA. What is the necessity and what are 
-the reasons for the change at this time? Unless there are substantial reasons 
for modification Df present law and poliCY, the matter of discipline of Federal 
emplDyees should be left for administrative determinatiDn under the special 
laws of the Congress. 

There are two technical matters that shOUld be noted. On page 2, line 3, the 
word "Territories" appears. .There are no more Territories since the admission 
of Alaska and Hawaii to statehood. The'wDrd should either be changed to 
Hterritories" or omitted. 

On page 33, line 13, the reference to the "ClassificatiO'n Act of 1923" is erroneous. 
That statute was repealed when the ClassificatiDn Act of 1949 was enacted. 
The references to sections of the 1923 act on lines 14--16 are, of cO'urse, also 
inaccurate. Change lines 13--16 to read as follQWS : 

"Classification Act of 1949, as amended, except that the prDvisiDns of sections 
507 (a) (5), 701 (a) (B), and 702 of said Act, as amended, and the prDvisions of 
the Performance Rating Act of 1950, as amended, shall not be applicable." 

For the reaSDns set fDrth above with respect to Sections 5, 6, and 8, the 
Commiss!9n is opposed to' the enactment of this bill. 

The Bureau of the Budget advises that from the standpoint Df the adminis
tration's program there is no objection to' the submission of this repDrt. 

By direction of the Commission. 
Sincerely yours, 

JOHN W. MACY, Jr., 
Olwirman.. 

COMPTRO'LLER GENERAL OF THE UNITED STATES, 
Washington, D.O., May 18, 1965. 

HQn. JAMES O. EASTLAND, 
Chairman, Oommittee on the JudiC'iary, 
U.S. Plena-te. 

DEAR MR. CHAIRMAN: Your letter O'f April ZT, 1965, transmitted a copy Qf 
S. 1336, entitled "A bill to amend the Administrative Procedure Act, and fDr other 
'purposes," and requested our report thereon. The bill cO'nstitutes a complete 
rewritilng of the existing Administrative Procedure Act. 
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We have always taken the view that the General Accounting Office is not to 
be regarded as falling within the purview of the Administrative Procedure Act. 
As you know, our Office is the agency of Congress to check on the financial trans
actions of the Government. It was created by the Budget and AccountiJIlg Act, 
1921, as an arm of the Congress and has since been a part of the legislative branch 
of the Government, as was emphasized by the Congress in the 1945 Reorganization 
Act and again in the 1949 ReorgalDization Act. Statutes enacted subsequent to 
1921, principally the Government Corporation Control Act, the Post Office Depart
ment Financial Control Act of 1950, and the Budget and Accounting Procedures 
Act of 1950 have added to the powers and duties of the Office. The responsibili
ties given to the Comptroller General and the General Accounting Office by the 
1921 act anel subsequent legislation include the making of inuependent audits ana 
investigations of financial transactions; prescribing principles, standards, and re
lated requirements for accounting to be observed by the executive agencies; 
settling claims by and against the United States; rendering decisions pertaining to 
Government fiscal matters; and reporting to the Congress the results of their 
work, including recommendations to further the effectiveness of Government 
:fir.nancial operations and to promote economy and efficiency in Government opera
tions. 

The functions of those agencies which operate under the Administrative Pro
cedure Act are primarily those of administrative tribunals in administering 
statutes affecting the members of the general public by the exercise of their 
authority to grant licenses, permits, and other privileges, to to impose certain 
penalties or sanctions. But the General Accounting Office is in no sense a regu
latory body, since it does not undertake to regulate private business or restrict 
the exercise of private rights. The functions and procedural methods of our Office 
are thus believed to be different from the practice of those agencies which the act 
was intended to reach. There follows a section-by-section analysis of the Admin
istrative Procedure Act as it relates to our operations. 
5 U.8.0.1002, Public information (8ec. 3 of 8.1336) 

While we consider that the present Administrative Procedure Act does not 
apply to the General Accounting Office, we recognize that certain information 
concerning its activities must be made available to the public. Thus, in ac('()rrl 
with the purpose of, but not pursuant to, 5 U.S.C. 1002, the General Accounting 
Office publishes In the Federal Register all information concerning its operations 
which is of interest to the public. This includes information with respect to 
where claims may be filed, where information relating to claims may be ob
tained, and how recognition as an attorney or agent may be obtained. Opinions. 
of the Comptroller General or general import are available to the public in pub· 
lished form and persons having a direct and immediate interest in any trans
action, or their duly authorized legal representatives, may be permitted access 
to records of the General Accounting Office for the examination of their claims,. 
upon a satisfactory showing as to the reasons therefor. 

In this connecti'On, we note that subsections 3 ( c) and 3 ( e) of S. 1336 are 
substantially identical with subsections (b) and (c) of section 161 of the 
Revised Statutes of the United States (5 U.S.C. 22) as proposed by H.R. 5012, 
89th Congress. There is enclosed for your information a copy of our report 
on that bill to the House Committee on Government Operations dated March 25, 
1965, B-130411. The views expressed therein would be equally applicable to 
subsections 3 ( c) and 3 (e) of S. 1336 if the bill is made applicable to the General 
Accounting Office. 
S u.s.a. 1003, RuZemaking (sec. 4 of 8.1336) 

With respect to provisions relating to the rulemaking process, the regulations 
issued by the General Accounting Office are not concerned with prescribing the 
limits of permissible conduct of the public generally or with the periodic 
modification of such limits. Such regulations deal solely with the internal 
fUllctions of the Government in matters relating to the accounting for appro
priated moneys. The only exception to this general statement wouW be, under 
the definition 'Of rule contained in 5 17.S.C. 1001(e) and ~:ectiol1 2(c) of S. 1336, 
our rule concerning recognition of attorneys, agents, and other persons to repre
sent claimants before the General Accounting Office_ 
5 U.8.0. 1004 tMough 1007 and 1010, Adjudications and hearings (sec. 5 thro1/.gh 

8 and 11 of s. 1336) 
The provisions relating to administrative adjudication predicated upon formal 

hearings are not considered applicable to the General Accounting Office, since 

http:thro1/.gh
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there is no statutory requirement that formal hearings be granted to claimants 
before our Office. 

Asa general pro'positon, no real need exists in connection with C'laims con
I'lidered by the General Accounting Office for ,taking oral testimony, cross-examin
in" witnesses, etc., because the facts usually are not in dispute. There is gen
er~llY involved only the application of established legal principles upon reported 
fa(4tS.

Under existing procedure of the General Accounting Officp~which has been 
in effect fora consider,a,ble number of years~when a claim is settled the claim
:Jnt is notified promptly O'f the action taken and the reasons therefor. If a cI:aim
ant is dissatisfied wUh the aetion taken he may request review thereof, upon 
receipt of which request the entire matter is reviewed and a decis.ion rendered 
tbereon hy ,the Comptroller General. The employees who participate in the study 
and prepal'rution of the claim for the Comptroller General's considera'tion are 
not the same employees as those who con'sidered and acted upon the claim when 
originallY settled. If .the settlement is sustained 'On appeal, the cI:aimant yet 
may submit additional evidence and request further cOl1siderMion O'f the case. 
It is the practice to reply toaH communications received from a claimant re
flpectinga claim and to continue consideration thereof ISO long as it is considered 
any useful purpose will 'be served thereby. The procedure is free from techni
calities and formal rules and, rega'rdless of the 'amount inv,olved or the financial 
status of the claimant, he is permibted without expend~ture of funds for counsel, 
witnesses, etc., to have bis cI:aim considered on the written record in a manner 
less formal than ordinarly 'PrevaHs in the courts. Further, in the event a claim
ant or his authorized representative desires a conference with respect to his 
ea:se, such a conference is arranged Thpon request. 

While persons involved in matters before the General Accounting Office are 
never compelled to appear before any representative theroof, as covered by 5 
U .S.O. 1005 (or sec. 6 of S. 1336), all persons havinga claim or other rights 
assertable in the General Accounting Office may prosecute such 'Claim or 'right 
individually or through a recognized attorney or agent. 
S U.S.O.lOOS, Sanctions and licenses (sec. 9 of S.1336) 

The General Accounting Office does not grant licenses O'r impose sanctiO'ns. 
5 U.8.0.l009, Judicial review (sec. 10 of S. 1336) 

In the vast majority of cases, persons having claims cO'gniza.ble by the General 
Accounting Office may present them to the Oourt O'f Claims (28 U.S.O. 1491) or 
the U.S. District Oourt (28 U.S.C. 1346) before, during or after consideration by 
the General Accounting Office, prO'vided, of course, they do so during the period 
of lim'i!tatlions fixed by statute, wherein the law and the faclts are d&erm'ined 
de novo. And this right prevails irrespective of the Administrative Procedure 
Act. Generally, therefO're, if any di&pute with a claimant exists with rel>-pect Ito 
essential facts, or if fO'r any reason 11 cl'a,imant is dlissati,sfled with the aotiO'n 
of the General Accounting Office and desires a form'al hearing in the matter with 
an opportunity to present oral evidence, and ,to examine and croS'S-exalOline wit
nesses, he has an adequate remedy. 

If this sectiO'n were made applicable to the General Accounting Office, it would 
.apparently make claims settlements and possibly decisions relating to' availa
bility of appropriations subject to' a direct review by the CO'urts, although on the 
basis of a record established by the cO'urt. It would alsO' enable the courts, 
not only to render judgments affecting the liability of the United States but 
would enable them to direct or restrain decisions on fiscal matters which are nO'w 
for the determination of the Comptroller General. While we cannot foresee 
whether there are grounds for serious objection to' rendering of monetary judg
ments in this fashion, we do believe the Comptroller General cannot function 
effectively as the agent O'f Congress if his decisions in matters confided to his 
judgment with respect to fiscal transactions generally are made subject to' injunc
tive processes of the courts. 

In light of the above, we do not consider that the provisions of S. 1336 are or 
should be applicable to the General Accounting Office. In summary, we believe 
that the application O'f the bill to our Office is unnecessary because the pro
cedures O'f QUI' Office now meet the purposes of the bill to the extent desirable 
and because claimants may now resort to the courts in a proceeding de nQVO 
before, during, or after consideratiO'n O'f their claims here. Moreover, we are 
apprehensive that, in subjecting the functions of our Office to the broad injunc
tive processes O'f the courts, its usefulness as an agent of CO'ngress WO'uld be 
impaired. If the committee has any doubt that the General Accounting Office 
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is outside the purview of S. 1336 as it is now written, we recommend that thG 
committee amend the bill so as to specifically exclude the General Accounting 
~~ w 

In the interest of editorial accuracy, the word "interetsed" in line 10 on page 
9 should be changed to "interested". 

Sincerely yours, 
JOSEPH CAMPBELL, 

Oomptrolle1' General of the Utl,cUed States. 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Wu,shington, D.O., March 25, 1965. 

Hon. 1VILLIAM L. DAWSON, 
Ohairman, Oommittee on Government Operations, 

House of Rept-esentaHves. 


DEAR MR. CHAIRMAN: Reference js made to your letter of February 19, 1965, 
requesting our comments on H.R. 5012 which proposes to amend section 161 of 
the Revised Statutes (5 U.S.C. 22) with respect to the authority of Federal 
officers and agencies to withhold information and limit the availability of 
records. 

The proposed legislation apparently is designed to permit any person to 
exam,ine the records of every Jj~ederal agency except for those records which fall 
within the eight categories listed in the proposed subsection (c). The bill also 
provides that upon complaint of a person denied access to any public record, 
the appropriate Federal district court shall have jurisdiction to order the pro
duction of any agency records or information improperly withheld from the 
complainant. 

We are in general agreement with the concept that governmental informa
tion and records should be made available at the request of the public to the 
maximum reasonable extent, under appropriate safeguards. However, we be-
lieve the reference to "any person" is too broad. This language would make 
it mandatory for an agency to open its records to subversives, aliens~ven 
enemy aliens, to claim hunters, and to others whose interests might be adverse 
to the Government. We think that the individuals being given access to Gov
ernment records should, at least, be citizens of the UrutedStates, and demon
strate that their interest in the records is not adverse to the Government's 
interest. 

We believe, also, that it should be made clear either in the law or ~ts legis
lative history, that the agency may require in its regulations an identification 

.of documents J to be produced; that it may postpone production of documents 
which are necessary to the Government's current consideration of a matter; 
that the records are to be made available only for inspect;ion, their custody 
remaining in the Government agency; and that a reasonable charge may be 
made for services rendered the public, 

We have no basis for estimating the additional cost which might result from 
servicing legislation such as this, but we would expect that a charge for the 
service might discourage frivolous requests and at the same time conform with 
the policy of section 501 of the act of August 31,1951 (65 Stat. 290, 5 U.S.C. 140). 

In addition to the above general comments, we have some question as to how 
several of the eight stated exceptions would apply to several categories of files 
maintained by the General Accounting Office. ,In this connection the divisions 
and offices of the General Accounting Office prepare and maintain certain records 
whieh we believe should be exempted from public disclosure requirements. 
These include-

1. Memorandums between or within divisions concerning legal or policy 
matters, reviews of drafts of audit reports, letters to congressional commit
tees and Members of the Congress, letters to heads of agenCies and others, and 
preliminary drafts of decisions of the Comptroller General. 

2. The working files relating to the material contained in the audit and 
report manuals and the manuals themselves. 

3. Personnel and administrative files relating to such things as assign
ments, promotions, and performance of staff members. 

4. Audit and investigative working papers. . 
While items in the first categ()ry usually relate to matters of law and policy. 

there would be many cases where they would not be solely related to such mat
ters. In addition we do not believe drafts of decisions of the Comptroller Gen
eral should be made available to the public. Accordingly, we recommend thllt. 
the word "solely" be deleted from. the exception set out in subsection (c) (5) of 
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the bill, and that the words "and preliminary drafts of decisions" be inserted 
aiter the word "letters" in subsection (c) (5).

Items in categories 2 and 3 above apparently would be exempt from the pro
visions of the bill by reason of exclusions provided in subsections (c) (5) and 
(e) (6), respectively, the internal policy instructions for our personnel contained 
in our audit and report manuals being intro-agency memorandums dealing with 
policy within subsection (c) (5). ·We, therefore, make no recommendations in 
regard thereto. We do believe, however, that the language in subsection (c) (6) 
"the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy" is so indefinite that the legislative intent should be clearly 
set out in the committee reports. 

Audit and investigative worldng papers referred to in category 4 above, ap
parently would not be exempt from public examination under the language of 
the proposed legislation. 

Audit working papers, while primarily an accumulation of factual information 
obtained from the records of agencies anel contractors, also contain analyses, 
records of discussions with individuals, personal opinions of individuals, poten
tial audit leads, all of which may not be confirmed on further examination, and 
thus the disclosure of which may lead to erroneous judgments by uninformed 
readers or may be harmful to the individuals involved. Moreover, disclosure cd. 
information in audit files may jeopardize the Government's position in situations 
in which there may be legal actions contemplated or in process. 

With respect to audits of contractors, our working papers oftentimes will in
clude information that could be construed as trade secrets and commercial or 
financial information of a privileged or confidential nature. While it would 
appear that this type of information would be excluded from the coverage of the 
bill by subsection (c) (4), there is no assurance that the courts would agree. 

Many files also include identification of informants, the source of allegations 
made in confidence, and requests for information by the Congress, its committees 
or its Members, the disclosure of which might be harmful to the informants, or 
in the case of requests from Congress, its committees, or its Members, the dis
closure of such requests may not be de-sired by the congressional interest. The 
files also often contain references to individuals and officials of agencies and 
contractors which mayor may not appear in the finally issued report. However, 
their mere inclusion in working papers and the context in which they appear 
may ,be detrimental to the individuals or violate a confidence of an individual if 
made available to the public at large. 

Our audit working pa.pers many times will also contain information which is 
specifically exempted from release to the public by the proposed bill. Screening 
of the working papers to exclude such information would be impractical and 
costly. Also, exhaustive screening would not assure the removal of all such 
informa.tion. 

Under the provisions of 49 U.S.C. 66 payment for transportation services fur
nished the United States is made upon presentation of bills therefor, prior to 
audit and settlement by the General Accounting Office. The right is reserved, 
however, to set off any overcharges thus made from any amount subsequently 
found to be due the carrier. 49 U.S.C. 66 also imposes a 3-year limitation upon 
setoff action by the General Accounting Office and a like period during which 
claims may be filed by carriers. Any claim not filed prior to the expiration of 
the period of limitation is forever barred. 

During the fiscal year 1964 we audited over 4.8 million Government bills of 
lading on which over $897 million were paid and on which there was found a total 
of over $9.8 million in overcharges. Undue interference with the orderly and 
timely audit of transportation accounts because of the demand of persons wish
ing to examine vouchers and related records could delay our settlement of trans
portation accounts beyond the 3-year period, thus depriving the Government of 
recovery of overcharges. 

A. general requirement that all transportation records be made available for 
examination by the public could generate large scale demands by commercial 
rate auditing organizations, in order that they might develop undercharge claims 
against the United States, determine the practice and traffic distribution patterns 
of common carriers, or to secure possible future clients from our list of carriers 
indebted to the Government. In this connection, we understand it is the usual 
practice for such organizations to share any recovery of undercharges on a 50--50 
basis. 

A similar situation could result with respect to the records maintained in our 
Claims Division in that there could arise a rash of "fishing expeditions" into those 
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files by attorneys and others in search for bases for claims against the Govern
ment. These files of settled claims contain much information within the excep
tions contained in this bill the separation of which before permitting examina
tion would be a costly and time-consuming operation. 

However, we are making no recommendation with respect to the exclusion of 
our transportation and claims records from the bill except to the extent they are 
within the general exclusions recommended herein or presently contained in the 
bill, but wish the committee to be aware of the possible results if the legislation 
is enacted in its present form. 

For the reasons stated above, we recommend strongly that our working papers 
be excluded from the provisions of this bill. To accomplish this, we propose lan
guage along the following lines as an additional exception under section 161(c): 

"Investigatory and/or audit files compiled for the purpose of complying with 
requests for information by the Congress, its committees, or its Members or for 
the purpose of reporting to the Congress on investigations or audits made pursu
ant to law." 

The inclusion of an exception of ithis nature should preclude us fr'Om being re
quired to make information available to individuals that wouI'd be detrimental 
to the interests of the Government since, in our 'Opinion, all 'Of the work 'Of the 
accounting and auditing divisi'Ons is, as required ,by law, :basieaalyfor :the purpose 
'Of reporting t'O the Congress, its committees or its Members. We believe that 
this premise should ,be brought 'Out in the committee"s report on this bill. 

In addition to the reasons stated above for the exclusion of information fur
nished by informants or otherwise submitted in confidence, it is evident that if 
such information and its sources are divulged to the public, information from 
such sources would no l'Onger be available t'O the Government. Accordingly, 
we recommend tha:tan additional excepti'On 'be added to subsection (c) t'O the 
effect that disclosure is not required as to information submitted in confidence 
pursuant to statute or published rule or regulation '01' it be made clear in th(:' 
legislative history tha:tsuch ,information is 'Of a "privileged or confidentia:l nature" 
as that term is used in subsection (c) (4). It should 'also be made clear that 
suibsections (c) (3) or (c) (4) include any information the disclosure 'Of which 
would be a violation ()If 18 U.'8:C.1905. 

We would like to ,point out that 'a number 'Of files consisting of accountable 
officers' accounts e<ontaining such items as vouchers, contracts, etc., are in the 
technical custody of the General Accounting Office but actually in the physical 
possession of the various agencies. We a'8Sume that 'the responsibility of com
plying with !the ,proposed legislation with respect to ,those files would be the re
sponsibility of t~e agencies having 'physical ,possession of BUch files and th'8:t we 
could's'O provide in our regulations under subsection (a).

In order to assure Ithat the au;thority ()If the General Accounting Office m
other Federal agencies to examine 'agency records is not impaired by the exclu
sionsset out in subsecti'On (c), we 'Suggest that there :be included in section 2 of 
rthe bill a provision reading thatt

"Nothing contained in this ActshaU be construed as in any way diminishing 
the authority of any Federal agency to examine the records or files ()If any other 
agency subjeCt to the provisIons of ,th'is Aot." ' 

Your letter of February 19 also requested Qur oomments on R.R. 5013 through 
H.R. 5021 and your letters of February 24, 26, and March 2 and 15, 1965, requested 
our c'Omments on H.R. 5237, H.R. 5406, R.R. 5520, R.R. 5583, and H.R. 6172. 
Since the ab'Ove-mentioned bills are identical with H.R. 5012 considered above, 
the comments contained herein are likewise applieahle to th'Ose bills. 

Sincerely yours, 
JOSEPH CAMPBELL, 

Oomptroller General, 0 tthe United States. 

DEPARTMENT OF AGRICULTURE, 
Washington, D.O., June 9,1965. 

Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
U.S. Senate, 
WaShington, D.O. 

DEAR MR. CHAIRMAN: On May 14, 1965, this Department, pursuant to your 
request of March 24, submitted an initial report on S. 1336, a bill "To amend the 
Administrative Procedure Act and for other purposes." In such initial report 
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the Department stated that it was making a careful and detailed analysis of the 
el1anges that would be made by S. 1336, including the effect of such changes on 
the numerous and diversified programs of the Department. 'Ve have completed 
(;;neh analysis and are enclosing four copies thereof. If additional copies are 
desired we will be pleased to furnish them. 

It is requested that the enclosed analysis be included as a part of the printed 
hearing record follo\ving our initial report elated May 14. 

Your cooperation in this matter is greatly appreciated. 
Sincerely yours, 

JOHN A. SCIINITTKER, T}nde1' Sec1·ctary. 

DETAILED ANALYSIS OF S. 1336 BY THE U.S. DEPARTMENT OF AGRICULTURE AND 
COMMENTS REGARDING THE IMPACT OF THE PROPOSED REVISION OF THE AD
MINISTRATIVE PROCEDUP..E ACT UPON THE PROGRAMS AND ACTIVITIES OF THE 
DEPARTMENT 

(This document supplements the Department's initial report dated May 14, 
1965, in which the Department objected to the complete rewrite approach to 
amending the act and expressed its views concerning certain major changes 
contemplated by S. 1336. The Department's comments herein are limited to 
those provisions that involve changes in the existing act.) 

SECTION 2-DEFINITIONS 

SubtJection 9: (a) 


S. 1336 would add the word "Commonwealths" in the exceptions to the defi
nition of "agency" and would make agencies composed of representatives of the 
parties or of representatives of organizations of the parties to the disputes deter
mined by them subject to section 4, as well as section 3. These changes appeal" 
to be justifiable. S. 1336 would also eliminate the exemption of functions under 
certain statutes from the Administrative Procedure Act, other than section 3 
thereof. The Department has no objection to this change as it would not appear 
to have an effect on the operations of the Department. 
8ubsection 9: (b) 

The new definition of "private party" appears unnecessary. Moreover, the 
use of the term in subsequent provisions of the bill gives rise to concern. For 
example, the use of the term in subsection 8{c) (2) gives to private parties cer
tain rights relating to a determination of exceptions by an agency rather than an 
agency appeal board while denying such rights to Government agencies appearing 
as parties in the proceeding. Further comments will be made later in connec
tion with this matter. 
Subsections 9: (c) and (d) 

The Administrative Procedure Act, in its definition of "rule," includes any 
agency statement of general "or particular" applicability and future effect and 
provides that the term includes the "approval or prescription for the future 
of rates, wages, corporate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances therefor or of valuations, 
costs, or accounting, or practices bearing upon any of the foregoing." S. 1336 
would strike the words "or particular" and the balance of the quoted language. 
It would include within the definition of "rule" any exception from a rule and 
include agency process for exception from a rule in the definition of "role
making." S. 1336 would also change the definition of "order" by substituting 
the word "proceeding" for the word "matter," deleting the words "other than 
rolemaking but" and adding the words "to determine the rights, obligations, 
and priVileges of named parties." It would also add a definition of "opinion" 
and include agency process for the amendment or repeal of an order in the 
definition of adjudication. 

The changes in the definitions of "rule" and "order" would transfer to adjudi
cation substantial areas of activities which are presently rulemaking. This 
transfer to the category of adjudication would include proceedings involving 
the issuance of orders prescribing rates for the future which are addressed to 
a particular person or persons performing functions in the nature of a public 
utility. The change would be in con1l.ict with the basic principle of the Admin
istrative Procedure Act that the public, except in unusual circumstances, should 
have notice and an opportunity to participate in proceedings for the purpose 
of formulating and promulgating substantive requirements of this nature. 
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The users of such facilities are entitled to the public notice required in rUle
making proceedings and not provided for under adjudication proceedings. 

The deletion of statements of "particular" applicability from the definition 
of "rule" would seriously and adversely affeet the important regulatory pro
grams under the Agricultural Marketing Agreement Act of 1937, as amended. 
For example, there are presently outstanding 75 milk marketing orders and 
43 fruit and vegetable orders issued under such act. All of these orders are 
restricted to particular marketing or production areas and provide for the 
regulation of "particular" handlers ,vho are described, but not named, in the 
marketing orders. These regulatory orders thus have been treated as orders 
of "particular" applicability and consequently within the rulemaking coverage 
of the Administrative Procedure Act. The underlying statute clearly deals 
with the promulgation of these marketing orders as quasi-legislative or rule
making in nature because it requires a public hearing at which all interested 
persons may appear and such hearing is not restricted to named parties. The 
courts also have so applied these provisions of the underlying statute as requir
ing rulemaking and not adjudicatory processes and this was the case both prior 
to and after the Administrative Procedure Act. See, e.g., UnUed States v. 
Wrightwood Dairy Oompany, 127 F. 2d 907 (C.A. 7 1942). The deletion from 
the definition of "rule" of statements which have particular applicability but 
which are not addressed to named parties could only lead to unnecessary con
fusion and probably litigation as to what was intended by Congress. 

Rules of general applicability having the force and effect of law do not con. 
template exceptions therefrom for individuals subject thereto in the absence 
of specific provision in the rules for appropriate exceptions for classes of incli· 
viduals. Any appropriate exceptions would necessarily be a part of the rule 
or amendment thereof. Ad hoc exceptions clearly do not constitute rulemaking. 
Therefore, the reference to exceptions in the definitions of "rule" and "rule· 
making" is not necessary and may be misleading. 

For these reasons, the Department strongly recommends that the proposed 
changes not be made in the existing definitions of "rule" and "order." 

With respect to the definition of "opinion" it would appear that the words 
"presented on the record" should be deleted as many Qpinions are issued in 
proceedings that are not determined on the record. 
Subsection 2 ( e) 

This amendment appears to make no substantive change in the present meaning 
of the term "conditioning of a license" but merely makes clear what is con
templated by the term "conditioning" and that it relates to the conditioning 
of a named 'licensee's license. Therefore, it would seem to be a desirable 
amendment. 

SECTION a-PUBLIO INFORMATION 
General 

The changes contemplated in this section represent a comprehensive revision 
involving substantial modification of the present requirements applicable to 
"public information." The Administrative Procedure Act presently exempts 
from the requirements of section 3 any function of the United States requiring 
secrecy in the public interest and any matter relating solely to the internal 
management of an agency. It further provides that other records shall be made 
available to persons "properly and directly concerned" but vests in the agency 
discretion to withhold records upon a finding of good cause. However, the pro
posed amendments, among other things, would delete the present exemption 
provisions, provide for the availability of records to "any person" without regard 
to his interest therein unless the records in question fall within certain specified 
exemptions of a more limited nature, with no discretion being vested in the 
agency, and impose burdensome indexing requirements which will not be of 
significant benefit to the public. 

Our experience in the exercise of the discretion presently vested in the 
Department in connection with its numerous programs has not demonstrated a 
need for the substantial changes contemplated. The requirements of the pro
posed section 3 are so broad, and the specified exemptions are of such a limited 
nature, that the proposed changes would substantially interfere with the orderly 
and effective administration of the Department's responsibilities under statutorY 
programs. A discussion of the specific changes follows. 
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Opening language 
S. 1336 deletes the opening language of section 3 of the Administrative Pro

cedure Act containing exceptions from the information requirements of such 
;.;ection for (1) any function of the United States requiring secrecy in the public 
interest and (2) any matter relating solely to the internal management of au 
agency and includes in lieu thereof certain exemptions from the information 
requirements in a new subsection (e). The provisions of exceptions or exemp
tions applicable to the entire section is a much more desirable approach than 
providing different exceptions or exemptions for the various subsections as was 
proposed in S. 1663. However, the scope of the exemptions contained in sub
section 3 (e) is much too narrow to protect the public interest. This matter will 
be considered more fully in our discussion of the provisions of subsection 3 (e) . 

Snbsection 3 ( a ) 
The words "for the guidance of the public" have been added after the words 

"cnrrently published in the Federal Register." There is no objection to this 
change. In addition, the language of the Administrative Procedure Act reading 
"descriptions of its central and field organization including delegations by the 
agency of final authority and the established places at which, and methods where
by the public may secure information or make submittals or requests" would be 
changed to "descriptions of its central and field organization and the established 
places at which, the officers from whom, and the methods whereby, the public may 
secure information, make submittals or requests, or obtain decisions." Apparently, 
the insertion of the words "the officers from whom" and "or obtain decisions" is 
intended to talie the place of the present language requiring publication of dele
gations by the agency of final authority. While it would appear to have that 
effect it should be noted that it would require the agency to designate all officers 
from whom information or decisions may be obtained. This eould lead to con
fusion and unnecessarily burden the agendes and the Federal Register, particu
larly in situations where a number of persons in an office serve the public in a 
purely ministerial manner. 

The amendment would also delete the words "as well as forms" in subsection 
3(a) and add "rules of procedure, descriptions of forms available or the places 
at which forms may be obtained." It would appear that publication of rules of 
procedure is contemplated by paragraph (B) of proposed subsection 3(a) and 
therefore the reference to rules of procedure in (C) is unnecessary. The inclu
sion of the language "or the places at which forms may be obtained" is an im
provement and desirable. 

The amendment would add the words "of general applicability" after the word 
"interpretations" and specifically include within the publication requirements 
every amendment, revision, or repeal of any of the listed documents. These 
would not appear to be substantive changes and the Department has no objection 
to them. 

S. 1336 would further change the language with respect to the effect of failure 
to publish and provide that matter which is reasonably available to the class of 
persons affected thereby shall be deemed. published in the Federal Register when 
incorporated by reference therein with the approval of the Director of the Fed
eral Register. The provision for incorporation by reference in the Federal Reg
ister would seem to be desirable. However, it would appear that the provision 
that no person shall be adversely affected by any matter required to be pub
lished and not so published may lead to uncertainty and unnecessary litigation. 
Sub8ection 3 (b) 

This subsection provides that staff manuals and instructions to staff that af
fect any member of the public must be made available for public inspection and 
copying, in accordance with published rules, unless such materials are promptly 
published and copies are offered for sale. The Department is strongly opposed to 
this provision. There are many types of staff manuals and instructions to staff 
that may affect members of the public but should not be published or made avail
able for public inspection or copying. For example, staff manuals concerning in
vestigation pr~dures or techniques to develop evidence of alleged violations of 
regulatory statutes or personnel irregularities may affect members of the public 
but they are internal in nature and should not be published or made available 
to the public. Similarly, instructions to staff often affect members of the public 
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but should not be made public information. This would include instructions to 
personnel in connection with the carrying' out of investigations ar:.d a m~lltitnde 
of other instructions of a purely internal nature. The propof'ed reqmrement 
'would impose a substantial burden on Government agencies and serionsly impair 
the effective administration of statutory programs without a corresponding beue
fit to the public. 

The requirement that each agency shall maintain and make available for pub
lic inspection and copying a current index of all matter which is required to be 
made available or pnblished would impose a tremendous and expensive worklOad 
upon the agencies with no compensating benefit to the members of the public. It 
would include all matter presently published and indexed in the Federal Register, 
interpretations and statements of policy which are not so published, staff manuals 
and instructions to staff that affect any member of the public, and final opinions, 
orders and determinations in formal and informal adjudications. There would 
be literally millions of such documents. In this connection reference is made to 
our discussion relating to the provisions of SUbsection 5(b) concerning the great 
number of adjndications that would be subject to the provisions of that subsec
tion. The very mass of the material reqnired to be indexed would make the 
index of little use to the public. The Deparlment is vigorously opposed to Such 
a broad reqUirement. 

The change in language with respect to the effect of failure to index and to 
either make available or publish any interpretation, staff manual or instruction 
that affects any member of the public, particularly the prohibition against "use," 
would appear to be unnecessary and could not only lead to uncertainty and un
warranted litigation. It should also be noted that the use of the term "private 
party" in such language results in an anomalous situation in proceedings where 
one Government agency appears as a party before another Government agency. 
In such a case the material that has not been indexed and either made available 
or published could not be relied upon, used, or cited as precedent against the 
private parties but could against the Government agency that is a party. 
l:?ub8(3ction 3 (c) 

This subsection provides that "Every agency shall, in accordance with pub
lished rules stating the time, place, and procedure to be followed, make all its 
records promptly available to any person." This would completely change the 
concept of the present provision of the Administrative Procedure Act which pro
vides that matters of official record shall in accordance with published rule be 
made available to per8on8 properly and directly concerned emcept information 
held confidentiaZ for good caU8e found. . 

The proposed change could disrupt Government operations. If literally coh
strued, persons having no legitimate interest or concern could make such broad 
demands for Government records as to make it impossible to carry on efficiently 
the normal operations of the agency. 

The subsection also provides that an action to compel production 5[ agen~y 
records and information may be brought in the district in which the coWpiainant 
resides, ·01' has his principttl piace of business, or in which the 'Uo-ency i'e<!ordl'l 
ar~ situated. The use of th~ term "information" wouid ilOt s~~ to be I1ppro: 
prlate. The use of such term will encourage litigation o'D: the basis of the COIF 
tentions that the provision is applicable to aU informatfo'n..:-:.not just written 
material-and that an agency must compile information requested by a membej' 
of the public, not merely produce re:cords. Moreover, if a venue provision is to 
be included, provision should be made that a Government agency shall not be 
required to produce records except at the place where such records are kept. 
Without such a limitation Government operations could be seriOUsly' impeded. 
Subsectioo 3 (e) 

As heretofore noted, S. 1336 would delete the opening lallguage of S'e!!tto'tl 3 of 
the Administrative Procedure Act providing that the requirements of such s~tion 
shall not apply to (1) any function of the United States reqUiring secreey'l:r1 the 
public interest or (2) any matter relating solely to the internal management of 
an a?"ency. In lieu thereof, subsection 3 ( e ) provides for certain specifiic' ~J:.' 
emptIOn:" from the reqUirements of section 3. While these exemptions di,spose' 
o~ certam prob1e~s that were inherent in previous drafts of the proposed legisla
tion, there are stIll a number of matters that cause serious concern. In the first 
place, in lieu of the general exemption for maters relating SOlely to internal man
agement, it is proposed that there be exempted matters "related solely to tbe 
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internal personnel rules and practices of any agency" and "personnel and medi
cal files and similar files the disclosure of which would constitute a clearly un
warranted invasion of personal privacy." These changes, together with the 
limitation of the exemption for interagency or intraagency written communica
tions to those "dealing solely with matters of law and policy" would have a serious 
impact uopn the programs of the Department. The free exchange of views and 
information within an agency or between agencies is essential to efficient and 
effective administration. A discussion of the facts is usually an integral part 
of a discussion of law or policy. Nevertheless, a reference to the facts in .such 
a memorandum would make the document nonexempt. This would discourage 
the exchange of views and result in extremely poor administration. It is the 
position of the Department that all internal management matters should be ex
empted from the public information provisions. 

In addition, the exemption for "trade secrets and commercial or financial 
information obtained from the public and privileged or confidential" is clearly 
too restricted in scope. It would not include such matters as informal com
plaints made to an agency of alleged unlawful action in connection with regula
tory programs. The absence ofa clear exemption for information received by an 
agency on a confidential basis would seriously impair many programs admin
istered by the Department, including research, loan, regulatory. and service 
programs. The language also would not include any "trade secrets or com
metical or financial information" obtained at Government expense and not 
from the public. Moreover, the exemption would not protect from premature 
disclosure decisions and the details thereof concerning Government purchasing 
programs and the results of experiments and research performed at Government 
expense. Furthermore, the language "and privileged or confidential" is not clear 
and will lead to unwarranted litigation. The exemption relating to "investiga
tory files compiled for law enforcement purposes except to the extent available 
bylaw to a private party" is entirely too narrow. It would not include investiga4 

tions to determine compliance with conditions of loan agreements or other con
tracts, or investigations for any purposes except law enforcement. The proposed 
exemption is also uncertain in scope and will encourage litigation. 

SECTION 4-RULEMAKING 
General 

The o:@ening language of section 4 of the Administrative Procedure Act contains 
exceptions from the rulemaking requirements of such section for (1) any military, 
naval, or foreign affairs functions of the United States and (2) any matter 
relating to agency management or personnel or to public property, loans, grants, 
benefits, or contracts. S. 1336 deletes such language and in lieu thereof provides 
for certain exemptions in subsection 4 (h). It is the view of the Department that 
the exemptions in SUbsection 4 (h) are not sufficiently broad in scope to protect 
the public interest. We will discuss this matter in more detail in connection 
with our comments on that subsection. 
Subsection 4 (a) 

The provision in the proposed n~w subsection 4(a) that prior to notice of 
proposed rulemaking an agency may afford opportunity to interested persons to 
submit suggestions would have no impact upon the work of the Department since 
all agencies presently have such authority. 
Subsections 4 (b), (c), and (d) 

Subsection 4 (b) of S. 1336 makes a number of changes in the present language 
of the Administrative Procedure Act without apparent substantive change. There 
appears to be no need for such changes in language and, therefore, they should 
not be made as they can only lead to uncertainly as to the intent of such changes. 

Subsection 4 (b) also strikes the exception in subsection 4 (a) of the Adminis
trative Procedure Act from the requirement of publication of notice of proposed 
rulemaking in the Federal Register reading "( unless all persons subject thereto 
are named and either personally served or otherwise have actual notice thereof 
in accordance with law)." It would seem that the best possible notice of rule
making that persons subject to the rule can have is actual notice in accordance 
with law. The only apparent reason for eliminating this exception is that it is 
proposed to change the definitions of "rule" and "adjudication," to make certain 
rules addressed to named parties; e.g., rate orders (and perhaps rules of particu
lar applicability), adjudication, thereby eliminating any need for prior notice of 
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proposed rulemaking in such matters. These changes appear to result in a conflict 
with the basic concept of affording reasonable notice to the public of proposed 
agency action where possible. For these reasons the proposed changes should 
not be made. 

Subsection 4(a) of the Administrative Procedure Act presently provides that 
except where notice or hearing is required by statute, the notice provisions shall 
not apply to "interpretative rules, general statements of pOlicy, rules of ageney 
organizaion, procedure, or practice." S. 1336 would delete such exception from 
the notice provisions and would provide in subsection 4 (h) that advisory inter
pretations and rulings of particular applicability, minor exceptions from, revi
sions of, or refinements of rules which do not affect protected substantive rightl{ 
and rules of agency organization are exempted from all the requirements of 
section 4. 

'l'hese changes would appear to make informal rulemaking procedures ap
plicable to interpretative 'rules, general statements of policy,and rules of pro
cedure or practice which presently are not subject to such procedures. TIl!' 
subjecting of interpretative rules and statements of policy, as well as rules of 
procedure and practice, to the rulemaking procedures of section 4 for informal 
rulemaking can only complicate unnecessarily the administration of prograllll{ 
and discourage the issuance of interpretative rules and statements of policy to 
the detriment of the affected members of the public. There would 'be a tendency 
to rely upon decisions resulting from ad hoc consideration of problems without 
the benefit of general interpretative rules and statements of policy. The issuance 
'of such rules and policy statements should be encouraged in the public interest 
rather than discouraged by 'Subjecting their issuance to unnecessary procedural 
requirements. 

Subsection 4 (a) of the Administrative Procedure Act presently provides also 
that the notke provisions of section 4 shall not apply in any situation in which 
the agency for good cause finds (and incorporates the finding and a brief state
ment of the reasons therefor in the rule issued) that notice and public procedure 
thereon are impractioable, unnecessary, or contrary to the public interest. 
S. 1336 would delete such provision 'but include a provision in subsection 4(d) 
to the effect that "In any situation in which the agency finds (and incorporates 
the finding and a brief statement of the reasons therefor in the rule issued) that 
rulemaking without the notice and procedures provided by subsections (b) and 
(c) of this section is necessary in the public interest, an agency may issue au 
emergency rule which shall 'be effective for not more than 6 months from the 
effective date thereof and may be extended for a period not to exceed 1 year only 
by commencement,prior to the expiration of the original effective period, of a 
rulemaking proce.eding dealing with the same subject matter, upon the notice 
required by subsection 4(b) which shall contain an express' statement of the 
extension of such emergency rule and the period for which it is extended." 

These proposed changes would appear to be unnecessary and undesirable. The 
present provision of the act for exemption of rulemaking from procedural 
reqUirements on a flnding that notice and public procedure are "impracticable, 
unnecessary, or contl'ary to the public interest" adequately protects affected per. 
sons and allows the necessary latitude for effectuating the statutory programs 
and objectiveS. The provision for temporary rules could only lead to a sub
stantial amount of unnecessary rulemaking proceedings where affected 'persons 
are not concerned with or benefited 'by such proceedings. The experience of the 
Department demonstl'ates no need for these time-consuming procedures. The 
Department, therefore, strongly recommends that the existing provision be 
retained. 

Subsection 4(b) of the Administrative Procedure Act presently provides that 
interested persons shall 'be afforded an opportunity to partiCipate in rulemaking 
through the submission of written data, views, or arguments "with or with{}l1t 
opportunity to present the same orally." Subsection 4 ( c) of S. 1336 would 
substitute a req.uirement for opportunity to present views orally "unless the 
agency determines that oral argument is inappropriate or unwarranted." The 
use of these standards for refusal to afford opportunity for oral submission
namely, "inappropriate" or "unwarranted," could only lead to uncertainty and 
litigation. It is believed that full discretIon should be vested in the agency as at 
present if the agency functions 'are to be efficiently and properly exercised in 
the public interest. 

Subsection 4 (b) of the Administrative Procedure Act provides that the re
qUirements of sections 7 and 8 shall apply in place of those of subsection 4(b) 
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in formal rule making where action is required to be based upon the record after 
opportunity for a hearing. Subsection 4(c) of S. 1336 would provide that where 
rules are required by the Constitution or by statute to be made on the record 
after opportunity for hearing, section 7 shall apply to such proceedings except 
that the presiding officer may be any responsible officer of the agency. It would 
further provide that in proceedings in which the agency has not presided at 
the hearing, the officer who presided "shall make a recommended decision," but 
that the agency may omit a recommended decision when the agency finds upon 
the record that due and timely execution of its functions imperatively and un
:1Voidably so requires. These changes would result in eliminating the applica
tion of section 8 to such proceedings. The objective of relieving such proceedings 
from rigid formal adjudication procedures is desirable. However, the changes 
also require the presiding officer to malre a recommended decision with no pr~ 
vision for the issuance of a tentative decision by the agency in lieu of a recom
mended decision where determined desirable. This present procedure is essential 
in quasi-legislative matters involving substantial policy considerations and 
frequently requiring expeditious action to insure the interested members of the 
public receiving the full benefits anticipated by the statutory programs in question. 

In certain rulemaking proceedings there are substantial policy considerations 
and a need for the use of experienced and technical personnel. The present 
provisions of the Administrative Procedure Act recognize these considerations 
and provide that an agency or a responsible official there:Of may issue the rec
ommended decision without having presided at the rulemaking hearing. The 
proposed amendments would eliminate this fiexibility of procedure to the detri 
ment of Department programs. 

Subsection 4(I) 
Subsection 4(c) of the Administrative Procedure Act presently provides that 

the required publication or service of any substantive rule (other than one 
granting or recognizing exemption or relieving restriction or interpretative rules 
and statements of policy) shall be made not less than 30 days prior to the effec
tice date there:Of except as 'Otherwise provided by the agency upon good cause 
found and published with the rule. 

S. 1336 would eliminate "substantive" thereby including nonsubstantive rules 
uncleI' tlIe requirement f'Or publication 30 days prior to effective date, and would 
eliminate the excepti'On for rules granting or recognizing exemption or relieving 
restriction and interpretative rules and statements of policy. These changes 
raise seriDus problems. particularly with respect t'O rules relieving restrictions 
and interpretative rules and statements of policy. These matters frequently 
must be made effective promptly upon issuance to afford the public the full 
benefit there:Of. Under the prDposed changes there is seri'Ous question that an 
agency could make a finding 'Of good cause f'Or not giving the 3O-day n'Otice with 
respect to this type of rule. AlthDUgh the Congress by the present prOvision 
recognized that it was in the public interest for these categories 'Of rules to be 
free from such limitati'On, the proposed amendments may constitute a determina
tion by the C'Ongress tD the contrary and it would, therefore, be difficult to make 
the necessary finding. 
Sltbsection 4(g) 

Subsection 4(d) of the Administrative Procedure Act presently provides that 
('very agency shall accord any interested person the right to petition for the 
issuance, amendment, or repeal 'Of a rule. Sub.section 4(g) of S. 1336 would, in 
addition, provide that any interested person shall be acc'Orded the right to peti
tion for an exception from such rule. 

The rules affected by this change are rules of general applicability having the 
force and effect of law and, therefore, they do not contemplate exceptions 
therefrom for individuals subject thereto, in the absence of specific provision 
in the rules for appropriate e::xceptions for classes of individuals. This pro
posed change would violate the concept of equal application of the law and 
create pressure for unwarranted exceptions. Where there is a sound basis 
for amendment to a rule to provide exceptions under appropriately prescribed 
circumstances the present provision of the act is adequate to take care of 
such circumstances. 
Subsection 4 ( h) 

The opening language 'Of section 4 of the Administrative Procedure Act 
excepts from the rulemaking requirements of such section (1) any military, 
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naval, or foreign affairs functions of the United States and (2) any matter 
relating to agency management or personnel or to public property, loans, grants 
benefits or contracts. S. 1336 deletes such language and in place thereof con~ 
tains certain specific exemptions in subsection 4(h). The exception for mili. 
tary, naval, and foreign affairs functions has been replaced by an exemption 
for rulemaking required by an Executive order to be kept secret in the inter. 
est of the national defense or foreign policy. This change would not appear to 
adversely affect the work of this Department. The general exception for 
matters relating to internal management or personnel has been replaced by 
limited exemptions for rulemaking that relates solely to internal personnel 
rules and practices of an agency and rules of agency organization. These 
limited exemptions are not adequate to effectuate the public interest and Would 
result in a substantial increase in the operating expenses of Government 
agencies without a resulting benefit to the public. It is essential that a general 
exemption for matters relating to agency management or personnel be retained. 

S. 1336 would completely eliminate the exception for matters relating to 
public property, loans, grants, benefits, or contracts. The tremendous scope 
of governmental operations in these areas makes it essential that the determi
nations of mechanics, policies, and procedures in connection with such func
tions be not burdened by rigid procedural requirements or exposed to unneces
sary litigation with respect to procedures. The committees of Congress in their 
reports on the Administrative Procedure Act clearly indicated this need as 
follows: "The exception of proprietary matters is included because the prin. 
cipal considerations in most such cases relate to mechanics and interpreta
tions or pOlicy, and it is deemed wise to encourage and facilitate the issuance 
of rules by dispensing with all mandatory procedural requirements." This 
change, by reason of the extensive price support, agricultural conservation 
programs, land diversion programs, loan, management of national forest lands 
and national grass lands, and other programs administered by the Depart
ment which would be affected, would substantially impair the efficient admin
istration of the Department's responsibilities and could result in considerable 
increases in cost with no compensating benefits to the large segment of the 
public affected by the programs in question or to the general public. 

SECTION 5-ADJUDICATION 

Subseotion 5 (a )-Formal adjudicationr--Introduotory language 
The opening language of section 5 of the Administrative Procedure Act pres

ently provides that "In every case of adjudication requjred by statute to be 
determined on the record after opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter subject to a subsequent trial 
of the law and the facts de novo in any court; (2) the selection or tenure of 
an officer or employee of the United States other than exami:ners appointed 
pursuant to section 11; (3) proceedings in which decisions rest solely on inspec· 
tions, tests, or elections; (4) the conduct of military, naval, or foreign affairs 
functions; (5) cases in which an agency is 'acting as an agent .for a court; 
and (6) the certification of employee representatives· '" .". Subsection 
5(a) of S. 1336 would change the phrase "required by statute" to "required by 
the Constitution or by statute" and would delete the present exemption from 
the requirements of section 5 for the six categories of cases specified above. 

The addition of the words "by the Constitution" would not appear to con
stitute a substantive change in the present law. Under the existing language 
the courts have held that the provisions of section 5 are applicable in cases 
required by the Constitution to be determined on the record after opportunitY 
for an agency hearing. 

The deletion of the exemptions now contained in section 5 of the Admin
istrative Procedure Act would greatly extend the scope of cases subject to 
formal adjudicatory procedures. 

The elimination of the exemption for proceedings subject to a subsequent 
trial de novo would have substantial impact on this Department. This De· 
partment handles about 500 reparation proceedings annually in which the 
decision of the Department is expressly made subject, by statute, to a trial 
de novo in a U.S. district court. Such reparation proceedings, therefore, are 
not now subject to formal adjudicatory procedures under section 5 of the 
Administrative Procedure Act. 
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These reparation cases are conducted under the Perishable Agricultural 
Commodities Act (7 U.S.C. 799a et seq.), and the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.). All of the parties are private litigants and the agency 
acts in a quasi-judicial capacity to resolve disputes between such private 
parties. The Department utilizes specially qualified attorneys from the Gen
eral Counsel's Office, in Washington and in numerous field offices, as presiding 
officers to hear and consider the evidence presented by the respective parties 
to the litigation and recommend the granting or denial of reparation. The 
final order granting or denying reparation is issued by the Judicial Officer 
of the Department. 

The present procedure provides a long established and satisfactory means of 
resolving these disputes between private litigants, particularly because of the 
flexibility in the timing and location of hearings which is made possible by 
the use of field attorneys of the Office of the General Counsel throughout the 
United States. Adequate protection is accorded to the parties by reason of the 
fact that a trial de novo is a matter of right by statute. We believe that the 
imposition of the formal adjudicatory procedures required by subsection 5(a) 
w·ould seriously impair the effectiveness of these programs, would result in sub
stantial delays and unwieldy handling of these matters, and would deprive 
the parties 0 fthe benefit of informed judgment by specialists in this field. 
It would, of course, also require a very substantial increase in the number of 
hearing examiners aSSigned to the Department of Agriculture. 

The deletion of the exemption concerning the selection or tenure of an officer 
or employee of the United States and the consequent application of formalized 
procedures to such matters could only result in unwarranted delays and costs 
without commensurate benefit to the persons affected. 

The deletion of the exemption dealing with matters where the decision rests 
soley on ins'pections, tests, or elections, also is not desirable. As to matters 
where the decision rests solely on inspections or tests, it is important that highly 
qualified technical personnel deal with the questions involved so as to assure 
aU persons affected of an informed judgment by expert personnel. The applica
tion of formalized procedures, together with the requirement that 'such matters 
be decided solely by hearing examiners who are not specialists in the field, would 
almost certainly impair the benefits which the affected members of the public 
now recieve through review by specially qualified technical personnel. The 
complicated procedural requirements would also serve to delay actions. The 
elimination of the exemption for proceedings where the decision rests solely 
upon elections clearly is 110t appropriate by reason of the very nature of election 
procedures. 

The deletion of the remaining three exemptions, i.e., the conduct of military. 
naval, or foreign affairs functions, cases in which the agency is acting as an 
agent for a court and the certification of employee representatives, likewise 
does not 'appear to be necessary or desirable. For example, where an agency is 
acting as agent for a court, the court presumably would be the best judge of 
the procedures which it believes appropriate to carry out the responsibilities 
which it asks the agency to perform. 
Formal adjudicaUon--Specijic IJ1'OceduraZ change8 

Subsection 5(a) of the Administrative Procedure Act now requires a notice 
of hearing in formal adjudication cases. Paragraph (1) of subsection 5(a) of 
S. 1336 requires notice of a "proceeding." 

We have no objection to the proposed change, provided that it does not neces
contentions made by him in his own petition. In most adjudicatory cases, the 
adjudicatory proceeding may be instituted by a petition or complaint filed by 
the allegedly aggrieved party 'against the agency, see, e.g., 7 U.S.C. 608c(15) (A). 
It would serve no useful purpose for the agency to notify the petitioner of the 
eontentions mflde by him in his own petition. In most adjudicatory cases, the 
pleadings of the parties should adequately delineate the issues without need 
for any special notices, and presumably proposed paragraph (2) of subsection 
5(a) dealing with pleadings would more appropriately cover such questions. 
\Vhile the provisions of paragraph (1) of subsection 5(a) may be appropriate 
for disciplinary actions or other proceedings bronght by the agency, they do 
not appear to be appropriate for those situations where allegedly aggrieved 
parties initiate the proceeding. 

Paragraph (2) of subsection 5(a) of the proposed bill would require each 
agency to provide adequate rules governing "its pleadings, including responsive 
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pleadings, and other papers." It further provides that to the extent practicable, 
such rules shall conform to the "Rules of Civil Procedure" or "Rules of Criminal 
Procedure for the District Courts of the United States." No such provision 
is presently contained in the Administrative Procedure Act. 

We believe this change should not be adopted in its proposed form. 
The Rules of Civil Procedure for the U.S. District Courts primarily were 

designed to fit requirements of litigation involving two or more private parties 
to a dispnte and are not automatically necessary or desirable in the many cases 
of adjudication covered by subsection 5 (a) which do not involve the resolUtion 
of disputes between two or more private parties. Similarly, the Rules of Crim
inal Procedure for the U.S. District Courts were designed for the disposition 
of criminal matters and may not be particularly appropriate for administrative 
adjudications. Moreover, the requirement that the agency rules shall, to the 
extent practicable, conform to the Rules of Civil Procedure or the Rules of 
Criminal Procedure will necessarily lead to contentions that agency rules for 
particular proceedings do not conform to the extent practicable to the Rules of 
Civil Procedure or the Rules of Criminal Procedure, as the case may be. Fur
thermore, the term "other papers" is not defined and in the absence of definition 
could only lead to uncertainty as to its meaning and effect. 

We believe the provision, as written, would almost certainly lead to much con
fusion and unnecessary litigation concerning its purpose and effect. If any 
change is to be made concerning pleadings we suggest, as a substitute, a provi
sion that each agency shall specify, by published rule, the required content of 
pleadings in cases before it subject to the requirements of proposed subsection 
5(a). 

Paragraph (3) of subsection 5(a) of the proposed legislation would provide 
for preheating conferences. Such conferences would not be mandatorily re
quired in every case, but would be provided for by rule for use in such proceedings 
as the agency or presiding officer may designate. Such conferences would be 
held before the presiding officer who may require the production and service of 
relevant matter upon all parties and may require statements of facts and issues 
and arguments in support thereof. At the conclusion of the conference. the 
presiding officer would issue an order limiting the issues for hearing to those 
not disposed of by admissions or agreements, which order would generally con
trol the subsequent course of the proceeding. 

The Department has no objection to the basic concept of such prehearing 
conferences, provided that they are not to be required in all cases on a manda
tory basis. In fact, this Department has made prOVision for prehearing con
ferences in some of its rules of practice in cases now subject to section 5. 
However, the provision for the production and service of "relevant" matter upon 
all parties should be modified to make it clear that privileged matter, even though 
relevant, is not subject to this requirement. This could be done by inserting 
the words ", not privileged," after "relevant matter." It should also be noted 
that the word "order" is used twice in a manner inconsistent with the defined 
meaning of the word. See also our remarks on discovery. 

Paragraph (4) of subsection 5(a) provides that where modified procedures 
have not been designated (under 5 (a) (5) ), or to the extent that the controversy 
has not been settled or adjusted, there shall be a hearing and deciSion upon 
notice and in conformity with sections 7 and 8. This, apparently, represents 
no substantive change from the present provisions of the Administrative Pro
cedure Act dealing with formal adjudication. However, with the expanded 
scope of formal adjudi~ation, problems may arise as indicated in our comments 
regarding such expansion. The language "Where modified procedures have not 
been designated" is not clear in meaning. Paragraph (5) states that the agency 
may "deSignate" the proceedings in which such proeedures may be used by 
consent of the parties. To clarify the application of paragraph (4), it is sug
gested that the wording of the paragraph be changed to read as follows: "Where 
modified procedures provided for in paragraph (5) of this subsection are not to 
be used, to the extent that the controversy has not been settled or adjusted, 
there shall be a hearing and decision upon notice and in conformity with sections 
7 and 8." 

S. 1336 would add a new paragraph (5) to subsection 5(a) providing for 
modified hearing procedures for formal adjudicatory matters. It would provide 
that each agency shall by rule provide for abridged procedures which shall be Oll 

the record and 'be reasonably calculated to promptly, adequately and fairly inform 
the agency and the parties as to the issues, facts, and arguments involved. Such 
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procedures would be for use by consent of the parties in such proceedings as the 
agency may designate. Provision would be made for the agency to designate 
hearing examiners or other agency personnel of lappropriate ability to conduct 
such abridged proceedings. The officer who conducted such a proceeding would 
be required to make his decision 'based on the record and subject to the provi
sions of section 8, but the requirements of section 7 would not be applica'ble. 

This proposal for abridged and 'simplified formal adjudicatory proceedingil may 
have some merit, particularly if the scope of formal adjudicatory proceedings 
were to ,be 'broadened. 

As noted in our comments concerning the opening language of subsection 5 (a) , 
it is the Department's view that the elimination of the exemption from the formal 
adjudicatory procedures for proceedings subject to a subsequent trial de novo 
would seriously and adversely 'affect the programs of the Department under the 
Perish<il!ble Agricultural Commodities Act and the Packers and Stockyards Act. 
If, notwithstanding the views expressed by this Department, the exemption for 
such proceedings should not be retained, ,the language of paragraph (5) would 
give'rise to complications with reference to the handling 'of reparation proceed
ings under the Perishable Agricultural Commodities Act. That act provides that 
in complaints wherein the amount claimed IRS damages does not exceed the sum 
of $1,500, an oral hearing need not Ite held and proof in support of the complaint 
and in support of the defendant's anSwer may Ibe supplied in the form of deposi
tions or verified statements of fact unless the Secretary directs that an oral 
hearing ,be held. The procedure provided for by the statute has expedited pro
ceedings and resulted in substantial savings to the parties and to the Government 
in cases involving relatively minor amounts. To make it possible to continue to 
use such procedures specifically provided for :by statute, it would seem necessary 
to amend the third sentence of paragraph (5) to read 13'1'1 follows: "Unless other
wise provided by statute, the procedures shall be for use by consent of the parties 
in such proceedings as the agency may designate." 

Paragra.ph (6) of subsection 5 (a) dools with separation of functions in formal 
adjudicatory matters. -Subdivision (A) provides that no officer who presides at 
the reception of evidence shall be responsible <to or snbjeet to the supervision or 
direction of any officer, employee, or agent engaged in the performance of inves
tigating, prosecuting, or advocating functione for any agency, and that no SUC'h 
person, other than a member of an agency, engaged in the performance of inves
tigating. prosecUIting, or advocating functions in any case, shall in that -or a 
factually related case, participate or advise in the decision. originally or on 
agency appeal or review, of such case except as witness or counsel in public 
proceedings. Subdivision (B), except with r~pect to ex parte matters,prohibits 
communications by presiding officers or members of an agency appeal 'board, 
other than members of .an agency, with any person or agency on any fact: in issue, 
unless upon notice to all parties, except that a member of an agency appeal board 
may consult with other members of the -board. 

This Department has no objection to the objective and purpose of this provi
sion, but does question whether it is an improvement over present subsection 5 (c) 
of the Administrative Procedure Act dealing with the same subject matter. 

SUlbdivision (B) would prohibit consnltationby one presiding officer with 'an
other presiding officer who may have previOUiSly decided or have pending a factu
ally similar case, not concerning the same parties. ,Such a prohibition would he 
undesirable. 

We fail to seethe need for precluding presiding office-rs and members of agency 
appeal boards from obtaining the aid of specially qualified employees who have 
not engaged in investigating, prosecuting, or 'advocating functions. This will 
unduly impair the-ir access to necessary assistance from experts who have no 
inveRtigating, prosecuting, or advocating functions 'and no interest in the par
ticular proceeding. The existing provision of the Administrative Procedure Act 
precluding consultation with employees who have engaged in investigating, 
prosecuting, or advocating functions in the particular proceeding or a factually 
related case would appear adequate. 

Emergency action 
Paragraph (7) of proposed subsection 5(a) would permit a summary .adjudi

cation without the notice of other procedures required by subsection 5(a), pro
vided that a finding is made that immediate action is necessary for the preserva
tion of the public health 01' safety or in situations where summary action is other
wise provided by law. The summalJ action would he subject to immediate judi
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cial review unless the ageucy provides for an immediate hearing to ,be conducted 
in accordance vvith the act and takes such other action as will effectively protect 
the rights of the persons affected. Express provision is made for injunctive 
reHef to stay the taking of such 'action in appropriate cases. 

In view of the proposed eUminationof ,the exemptions from the formal adjudi. 
cation requirements presently contained in the Administrative Procedure Act 
many determinations Ulay he made in matters subject to subsedion 5 (a) not 
involving 'the public heaUh 'Or 'safety but where immediate action is required to 
promote the public interest or the interest of individuals. For example, this 
could be the case in matters relating to the selection or tenure of officers or 
employees of the United States and matters in which the decisions rest solely 
on inspections and tests. ,The language requiring a finding that imme-(li-ate 
action is necessary 'for the preservation of the public health or safety should 
therefore, be broadened. ' 

The 'provision for immedi'ate judicial review of such emergency action seemR 
inappropriate and unnecessary. Any such action presnmably would be of suffi
cient 'finality to permit judicial review under section 10, if otherwise permitted
by ,that section. . 

'The wording of the second sentence of paragraph (7) gives rise to concern for 
another reason. The sentence reads: "Such action shall ~be subjeC't to immediate 
judicial review in accordance with the provisionl'>of section 10, unless the 'agency 
provides for an immediate hearing to be conduded in u(!Cordance with this ,act 
and takes S110h other aotion as will efJectivel'll protect the 'rights of the person.'3 
affected." This language will encourage litigation even where the agency has 
provided for an immedi,ate hearing, on the basis that the 'agency has not taken 
other action required 1/;0 'protect the rights of the complainant. 
Subsection 5 (b )-Manda-tory procedures-AU other "adjudication" 

Subsection 5 (b) would impose minimal 'procedural requirements for all cases 
of adjudication not covered by subsection 5 (a), except those involving inspec
tions 'and tests. It would require the agency 'by rule rto provide procedures which 
shall promptly, adequaltely,and fairly inform the agency and the parties of the 
issues, facts. and arguments involved. H would further provide that without 
delay Harter conclusion of the proceeding" the officer who conducted 'such pro
ceeding 'shall make his decision which shall (!onstitute final agency action, subject 
only 'to such appeal and review as may ,'be provided by agency rule. This pro
posed change would seriously 'and adversely affect numerous important programs 
of the Department of Agriculture and we betieve it to 'be highly objectionable. 

The broail definitions of "order" and "adjudication" in section 2 (d) are so 
worded as . to make virtually every informal determination or action of the 
Department, other than rulemaking, an "adjudication" which would be subject 
to the reqUirements of subsection 5 (b), except matters involving inspections 
and tests. Some of the programs which would be directly and seriously affected 
would be the agricultural conservation programs, land diversion programs, and 
price support programs, which directly or indirectly affect millions of farmers 
who produce agricultural commodities and involve innumerable determinations 
concerning such matters as qualification for the benefits of the program; the 
rural electrification and telephone programs which involve numerous substantial 
loans and many decisions under each loan in taking specific actions under loan 
contracts and mortgages by way of approval or disapproval of borrowers' pro
posals; the Farmers Home Administration program which also entails the making 
of a vast number of loans to individual farmers and others in rural areas; and 
the Forest Service programs which involve the management of the national 
forests and national grasslands, including each year the consummation of forest 
products sales and the granting of permits for access, grazing, occupancy, 
recreation, and other special uses. The magnitude of such operations is illus
trated by the following facts: In fiscal year 1963, there were approximately 
1.70,000 such sales and permits involved in the land management functionf'l of 
the Forest Service. Under the 1964 feed grain program approximately 1,300,000 
applications to participate in the program were approved and under the 1964 
wheat diversion program approximately 611,000 applications to participate wer.e 
approved. The Farmers Home Administration, in 1963, received 202,799 appl1
-cations for loans and rejected 70,005. Each of these matters involves at least 
one or more individual determinations which would appear to come within. the 
-coverage of proposed subsection 5 (b) and, therefore, be subject to the formalIzed 
reqUirements imposed by that subsection. 
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It is respectfully urged that proposed subsection 5(b), which would for the 
first time impose drastic and unworkable procedural requirements on the day-to
day determinations which must be made by the Department of Agriculture in 
the expeditious and ordinary handling of its many programs in the public in
terest, should not be adopted. 

It should be noted that the language of subsection 5(b) is inept. It provides 
that: "Without delay after conclusion of the proceeding, the officer who has 
conducted it shall make his decision." A proceeding is not concluded until after 
the decision has been rendered. 
subsection 5 (c) -Opportunity for settlement 

Subsection 5( c) would incorporate, with modification, some of the language 
presently in sUbsection 5 (b) of the Administrative Procedure Act concerning 
opportunity to parties to submit and have considered offer.s of settlement. The 
change would seem to make such opportunity a matter of right prior to the hear
ing and a matter of discretion of the agency at any time thereafter, if time, the 
nature of the proceeding, and the public interest permit. The placement of the 
new provision within section 5 would make such opportunity for settlement 
mandatory with respect to all informal as well as formal adjudicatory pro
ceedings. 

We see no need for this proposed change. If the objective is to compell still 
another formalized step in the course of the proceeding, it would only serve to 
delay and confuse the conduct of the action and impose on agencies an additional 
and unnecessary workload. Also, as drafted, it is not clear whether the oppor
tunity for settlement is a matter of right or a matter of discretion during the 
hearing itself. Furthermore, although the provision may be appropriate for 
formal adjudicatory 'Cases, it is inappropriate for the numerous determinations 
made daily by this Department in the course of operation of its programs which 
are not truly "cases" in which offers of settlement would be appropriate. For 
example, it would not 'be appropriate to provide for opportunity to make an 
offer of settlement in a situation where the Forest Service, in its management 
of the national forests and national grasslands, determine that a grazing permit 
shall be terminated. 

Offers of settlement would be inappropriate in certain proceedings, such as 
ratemaking proceedings, that are essentially rulemaking in nature and are so 
considered under the Administrative Procedure Act but which would become 
adjudication under the proposed broadened definition of that term. 

It should also be noted that the provision assumes that hearings are held in . 
all adjudications. The great bulk of agency actions that are defined as "adjudi
cations" normally do not involve hearings. 

In many program areas there is no authority to compromise claims. It is 
assumed that it is not the intent to create such authority where none presently 
exists. 

SECTION I)-ANCILLARY MATTERS 
Subsection 6 (a) 

Subsection 6(a) oithe Administrative Procedure Act presently provides that 
any person compelled to appear ill person before any agency or representative 
thereof shall be accorded the right to counsel, or, if permitted by the agency, 
representation by other qualified representative. ,S. 1336 would delete the words 
"compelled to appear in person" and add in lieu thereof the words "appearing 
voluntarily or involuntarily." ,It would also add the words "in the course of an 
investigation or in any agency proceeding." 

The Department has no objection to these amendments. It has been the con
sistent practice Df the Department to accord all persons appearing before it full 
rights to adequate representation. 

The bill would also amend the second sentence of subsection 6(a) which reads 
"Every party shall be accorded the right to appear in person or by or with 
counselor other duly qualified representative in any agency proceeding" by 
adding at the end thereof the words "or investigation." It would appear that the 
added language should be changed to "or public investigation." A person who is 
being investigated in a nonpublic investigation -shOUld not ,be accorded the right 
to appear 'by counsel. Consideration should also be given to the use of the words 
"Every party" at the beginning of the sentence in question. It would appear that 
a public investigation mayor may not have "parties" within the normal connota
tion or such word depending on the nature of the investigation. 
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Subseotions 6 (b) and (0) 

S. 1336 would add a new subsection 6(b) entitled "Practice Iby Attorneys" 
providing that "Any person who is a member in good standing of the bar of thG 
highest court of any State, possession, territory, Commonwealth, or the DistriLt 
of Columbia may represent others before any agency." The amendment would 
also provide tbat ."hen such a person represents another before an agency his 
perBonal appearance or signature shall constitute a representation that be is 
both properly qualified and authorized to represent tbe particular party in whose 
bebalf he acts. The amendment further provides that <iNotbing herein shall be 
construed * '" * (B) to authorize or to limit tbe discipline, induding disbar
ment, of perBons .vho appear in a representative capacity before any agency; 
(C) to authorize any person who is a former officer or employee of an agency to 
represent others before an agency where such representation is prohibited by 
statute or regulation of an agency; or (D) to prevent an agency from requiring 
a power of attorney before the agency transfers funds to the attorney for the 
party whom be represents." A new subsection 6(c) would also be added pro
viding for service upon attorneys or other qualified representatives. 

Although tbe Department is in accord with the purpose of these amendments, 
there would appear to be no need for legislation insofar as the. programs of the 
Department are concerned. Our present procedures pro.ide that an interested 
party in any proceeding may appear in person or by counselor other represent
ative. In regard to counsel representing an interested party, no specific stand
ards are provided and any person who is a member in good standing of the bar 
of the highest court of a State or possession of the United States or of tbe 
District of Columbia, is entitled to appear as counsel. The only requirement im
posed by the Department on pernoIlB appearing in a representative capacity is 
that such persons must conform to the standards of ethical conduct required of 
practitioners before the courts of the United States. Tbe Department provides 
for service to or by such representatives. 

It is our view tbat if legislation is desirable on this subject it would be pref
erable to deal witb it as separate legislation rather than as an amendment to the 
Administrative Procedure Act. 
Subseotion 6 (d) 

Subsection 6(d) of the Administrative Procedure Act presently provides that 
"Every person compelled to submit data or evidence shall be entitled to retain 
or, on payment of lawfully prescribed costs, procure a copy or transcript thereof, 
except that in a nonpublic investigatory proceeding the witness may for good 
cause be limited to inspection of the official transcript of his testimony." S. 
1336 would delete the words "compelled to SUbmit" and substitute in lieu tbereof 
the words "who submits" and would delete the exception relating to nonpublic
inv estiga tory proceedings. 

The DE'partment has no objection to the change in language from "compelled 
to submit" to "who submits." It would appear reasonable that any person wbo 
submits data or evidence, in any proceeding other than a nonpublic investigatory 
proceeding, whetber voluntarily or compelled to do so, should be able to procure 
a copy or transcript thereof upon payment of prescribed costs. The Department, 
however, S'tronglyopposes the elimination of the e'xception for nonpublic inves
tigatory proceedings· The elimination of such exception could adversely affect 
and impede the conduct of such nonpublic investigations. 
SufJsoo,tion 6(e) 

Subsection 6( c) of the Administrative Procedure Act presently provides that 
agency snbpenas authorized by law shall be issued to any party upon request 
and,as may be required by rules of procedure, upon a statement or showing of 
.general 'relevance and reasonable scope of the evidence sought. It further pro
vides that 'upon contest the court shall sustain any such subpena or similar process 
or demand to the extent that it is found to be in accordance with law. The 
present provision does not constitute an affirmative grant of subpena authority. 
It is npplica'ble only where subpenas are authorized by other statutes. In such 
cases theprov'ision has the effect of making snbpenas available to private partieR 
subject to a showing of general relevance and reasonable scope of the evidence 
sought. if so provided by the agency rules of practke. 

Subsection 6 (e) of S. 1336 requires that: "Unless otherwise provided by statute, 
(everYllgency shall by rule provide fOl' the issuance of subpenas andS'hall issue 
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sttl>penas upon request to any party to an adjudication and shall by rule designate 
offieer~, including the presiding officer, who are authorized to sign and issue such 
snllpenas" and that "When objection is made to the general relevance or reason· 
able scope of such subpena, the presiding officer or the ~lgency may quash or 
modify the subpena." 'l'he subsec:tion further provides that: "Agency subpenas 
anthorized by law shall be issued to any party to a rulemaldng proceeding upon 
request npon a showing of general relevance and reasonable scope of the evi
dence sought" and that court action with reference to a subpena lllay be "in the 
ui:-;tric:t court in the judicial district in \vhich the appearance is required or in 
which the person to whom the sul>pena is directed is found, resides, or has his 
principal place of business." 

'l'he proposed language would provide for the automatic issuance of subpenas 
in adjudication proceedings but would authorize the i&<;uing officer or the agency 
to qua"h or modify a subpena when objection is made to the general relevance or 
reasonable scope thereof. This would constitute an affirmative grant of subpena 
authority in all adjudication proceedings. Due to the broadened application of 
the adjudication requirements, the provisions with reference to subpenas would 
be applicable to determinations affecting the public under a great number of pro
grams, many of which are far removed from the areas where subpenas are nor
mally <lonsidered as appropriate. In rulemaking proceedings subpenas would be 
made available only where authorized by other statutes. The reason for the dif
ferentiation in this respect between adjudication and rulemaking is not clear. 

It should be noted that the reference to the issuance of subpenas to any party 
to a rulemaking proceeding" is inappropriate in view of the fact that in the 
usual rulemaking proceeding there are no parties. 

It is the Department's view that the language presently contained in sub~ 
section 6 (c) provides the necessary authority and safeguards with reference 
to the issuance of subpenas. Where subpena authority is necessary it is spe
cifically provided for by statute. The experience of the Department has not 
demonstrated the need for such authority in connection with aU adjudication 
proceedings. The Department, therefore, opposes the provision generally grant
ing subpena authority in such proceedings. Certainly, any general grant of sub
pena authority should be limited to formal adjudication proceedings. This could 
be accomplished by inserting the language "subject to subsection 5 (a)" after 
"party to an adjudication" in the first sentence of subsection 6 (e). The Depart
ment does not oppose the change providing for the designation of officers who may 
sign subpenas, or the change relating to venue of subpena actions. 
Subseotion 6(1) 

The bill would redesignate present subf;ection 6(d) and 6(f) and change the 
last sentence to read as fonows: "Except in affirming a prior denial, or where 
the denial is self-explanatory or of an application for agency review such notice 
shall be accompanied by a simple statement of reasons." The Department has 
no objection to such change. 
Subseotion 6 (g) 

S. 1336 would add a new subsection 6(g) as follows: "Any period of time 
prescribed or allowed by this act, by any other statute administered under this 
act, or by rule or order of an agency, shall not include the day of the act, event 
or default after which the designated period of time begins to run. However, 
the last day of the period so computed is to be included unless it is a Satur~ 
day, Sunday, holiday or halt holiday, in which event the period runs until the 
end of the next day which is neither a Saturday, Sunday, holiday, nor half 
holiday." 

The Department concurs with the intent of this change. Uniformity in the 
computation of time would seem highly desirable. It would appear, however, 
that clarification is necessary. It is not clear whether Federal, State, or local 
holidays are referred to. We are not aware of any Federal half holidays. If 
not restricted to Federal holidays, considerable confusion could result. 
Subseotion 	6 (h) 

The bill would add anew subsection 6(h) reading as follows: "Depositions 
and discovery shall be available to the same extent and in the same manner as 
in civil proceedings in the district courts of the United States except to the ex
tent an agency deems such conformity impracticable and otherwise provides for 
deposition and discovery by published rUle." 
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The proposed provision would make depositions and discovery available ill 
all proceedings, formal and informal, adjudicatory and rulemaking. in the 
broadest sense. The procedures in connection therewith ,,,ould be required to 
conform to those applicable to civil proceedings in the district courts of the 
United States except to the extent an agency deems such conformity imprac
ticable and otherwise provides for depositions and discovery by published rule. 

Recommendation No. 30 of the Administrative Conference of the United States 
approves the principle of discovery in adjudicatory proceedings and recommend:-; 
that each agency adopt rules providing for discovery to the extent and in the 
manner appropriate to its proceedings. This recommendation recognizes (J) 
that discovery is not appropriate in rulemaking proceedings and (2) that the 
agency, by rule, should specify when and in what manner discovery should be 
had in particular adjudicatory proceedings. We concur in this recommendation 
rather than in the proposed amendment. 

We believe that the agency should be empowered to prescribe, by rule, the 
manner and extent in which discovery is to be applied to particular proceedings. 
For example. agency proceedings. particularly disciplinary proceedings, may alHo 
have criminal implications and it would be improper to require discovery in 
agency proceedings for nse in the criminal action. Also, d'iS00\rery is not appro
priate in public rulemaking proceedings which are quasi-legislative in natur-e. 
Moreover, exemption should be provided for privileged matter, including agency 
records of a confidential nature. 

The Department strongly objects to the proposed amendment. It would have a 
substantial adverse impact on all programs of the Department and result in 
considerable litigation. The experience of the Department has demonstrated no 
need for such change. 
Sub86ction 6(i) 

The bill would add a new SUbsection 6(i) Which would provide that "Upon 
reasonable notice an agency may consolidate related proceedings or order joint 
hearings on common or related issues in different proceedings." The Depart· 
ment has no objection to the proposed change although agencies presently have 
and exercise the authority to consolidate related proeeedings and hold joint 
hearings in different proceedings in appropriate situations. 

SttbS6ction 60) 
S. 1336 would add a new subsection 6 (j) reading: "Every agency proceeding 

or action exempted by this act because the national defense or foreign policy is 
involved, from the procedures otherwi,se required by this act shall be governed by 
rules of procedure which conform to the greatest extent practicable to the proce
dures provided in this act." 

This change, while having a worthwhile purpose, would impooe a heavy burden 
on the various agencies. Application of the provision to the myriad circum
stances involved in national defense and foreign policy actions would appear 
to be extremely impractical. 

Subsection 6(1c) 
S. 1336 would add a new subsection 6(k) providing that: "An agency shall 

act upon requests for declaratory orders and is authorized with like effect as in 
the case of other orders, to issue a declaratory order to terminate a controversy 
or remove an uncertainty. Any action taken shall constitute final agency ac1ion 
within the meaning of section 10." This language is comparable to that presentlY 
contained in subsection 5(d). It should be noted, however, that in view of the 
opening language of section 5 of the present act, the proviSion for declaratory 
orders in subsection 5 (d) is limited to formal adjudication. The prOVision for 
declaratory orders contained in the proposed amendment would be applicable 
to all agency proceedings. The last sentence of the proposed amendment would 
make agency action denying a request for a declaratory order appealable. This, 
together with the deletion of the present language relating to "agency discre
tion," may lead to unnecessary litigation. 

S!l bS6ction 6 (1 ) 
S.1336 would also add a new subsection 6(1) providing that: "An agency is 

authorized to dispose of motions for summary decisions, motions to dismiss or 
motions for decision on the pleadings." There would appear to be no need for 
this change as the agencies now have the authority to take such action. 
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SEC'l'lON 7-HEARINGS 
Pt'eliminary lanU~taue 

·Although the preliminary language of section 7 remains unchanged in that it 
applies only to hearings which section 4 or 5 requires to be conducted pursuant 
to section 7, its impact is different because of changes in sections 4 and 5, 
'l'hus, as to formal rulemaking, paragraph (2) of subsection 4(c), instead of 
section 7, would prescribe who is to be the presiding officer and who is to make 
decisions, rule on exceptions and take final action. In view of this provision 
of paragraph 4 ( c) (2), the opening language of section 7 should include a limit
ing clause such as "Except as othenvise provided in paragraph (2) of subsection 
4(c)." 

Sltbseci'ion "( (a) 
The proposed amendment would add a new provision in subsection 7 (a) pro

viding for the sUbstitution of a new presiding officer if the original presiding 
officer is disqualified or otherwise becomes unavailable unless substantial preju
dice to any party is shown to result from such substitution. There is no objec
tion to this provision. 

Subsection 7 (b) 
Present subsection 7(b) of the Administrative Procedure Act gives hea-ring 

officers authority, subject to the published rules of the agency and within its 
powers, to perform certain enumerated acts. The proposed amendment to such 
~ubsection would appear to vest any such authority which the agency has 
directly in the presiding officer subjeet only to agency rules which may prescribe 
the manner of exercising such powers; but not limit the authority to do so. We 
believe the agency should remain free to restrict such authority by published 
rule in proper situations. 

Thus, some of the enumerated powers may not be appropriate for use by the 
presiding officer in public rulemaking proceedings. For example, the authority 
to dispose of motions for summary decisions, motions for decisions on the plead
ings, or motions to dismisS, should not be vested in a presiding officer in a rule
m.aking hearing, who, under subsection 4(c) (2), only has authority to issue a 
recommended decision, not a final one. Similarly, prehearing conferences, dis
covery procedures, etc., which are peculiarly designed for adjudication cases 
between named parties, are not appropriate in the usnal type of public rulemak
lng proceedings. We bflieve-that the enumerated powers should, as at present, 
Le subject to published rules of the agency covering particular kinds of pro
cpedings, .. . 

The amendment would authorize the presiding officer to sign, as well as issue, 
~ubpenas. There is no objection to authorizing such signature and issuance if 
properly limited to subpenas authoriz.ed by law and by published rule of the 
agency. 

The amendment would also authorize the presiding officer to take depositions 
or cause them to be taken and require compliance with "other discovery pro
cedures" in all proceedings subject to seetion 7, including formal rulemaking 
proceedings. We believe that the agency and not the presiding officer should 
be empowered to prescribe, by rule, the manner in which and extent to which 
discovery is to be applied in particular procedings. See our earlier comments 
relating to the subject of discovery. 

Subsection 7(c) 
The second sentence of subsection 7(c) of S. 1336, provides that "Any oral 

or documentary evidence may be received, but every agency shall provide for 
the exclusion of irrelevant, immaterial, or unduly cumulative or repeltitious evi
dence." This is substantially a reversion to the language of the present Admin
istrative Procedure Act and obviates the problems referred to in our comments 
with reference to a comparable amendment contained in S. 1663, made in the 
Department's analysis of such bill. 

The last sentence. of subsection 7 (c) of the Admindstrative Procedure Act now 
provides that in rulemaking or determining claims for money, or benefits, or appli
cations for initial licenses any agency may, where the interest of any party will 
not be prejudiced thereby, adopt procedures for the submission of written evi
dence. Subsection 7 (c) of the bill would delete the limiting language and would 
make this provision applicable to all proceediIl!gs subject to section 7. It would 
also vest the authority directly in the presiding officer rather than in the agency. 

http:authoriz.ed
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We recognize the desirability of shortening records and expediting proceedings 
where possible and have no objection to the expansion of the discretionary au
thority contemplated by the change. It is our View, however, that the authority 
should be vested in the agency rather than the presiding officer. It is felt the 
agency by proper exercise of discretion can a void problems which might other
wise be encountered in some types of proceedings. 

81tOSeation 7 (d) 
Subsection 7 (d) of S. 1336 makes it clear that official notice may be taken 

of (1) facts of which judicial notice could be taken and (2) other facts within 
the specialized knowledge of the agency. The Department has no objection to the 
proposed change and believes it to be desirable. 

Suosection 7(e) 
Section 7 of S..1336 includes a new subsection (e) covering interlocutory ap

peals. The subsection would permit a presiding officer to certify to the agency, or 
allow the parties an interlocutory appeal on, any material question, whenever he 
finds that it would prevent substantial prejudice to any party or would expedite 
the proceeding. No interlocutory appeal would otherwise be allowed, except by 
order of the agency upon a showing of substantial prejudice and after a denial of 
such appeal by the presiding officer. Provision would be made for a stay of the 
proceeding by the presiding officer or by the agency if necessary to protect the 
substantial rights of any party. The Department has no objection to the pro
posed new subsection 7(e). 

SECTION S-DECISIONS 
Introductory language 

Section 8 of the Administrative Procedure Act presently applies to aU cases 
in which a hearing is required to be conducted in conformity w~th section 7. S. 
1336 would change the lan,,"1lage to read "In all adjudications subject to section 
5(a) ." 

The Department has no objection to this change insofar as it applies to adju
dicatory proceedings presently subject to the provisions of sections 7 and 8 of 
the act. Our objections to the broadening of the definition of "adjudication" 
and the broadening of the application of subsection 5 (a) with respect to formal 
adjudications are stated elsewhere. 
8ubsection 8 (a) 

The Administrative Procedure Act presently provides that in cases in which 
the agency has not presided at the reception of the evidence two alternative 
procedures are availa~le to the agency. The agency may provide ~or an initial 
decision by the presiding officer (or, in cases not subject to subsection (c) of 
section 5, any other officer qualified to preside at hearings pursuant to section 
7), which decision, in the absence of either appeal to the agency or review by the 
agency, shall without further proceedings become the decision of the agency, 
or, on the other hand, the agency may provide that the entire record shall be 
certified to it for initial decision, in Which event such officer shall issue a recom
mended decision (with certain exceptions relating to rulemaking and determining 
applications for initial licenses). S. 1336 would have the effect of requiring ini
tial decisions by the presiding officer in all such cases "except where such officers 
become unavailabletto the agency." 

It bas been the praetice of the Department to utilize recommended decisions 
in cases subject to sections 7 and 8 of the act. It has been our view that such 
procedure results in more uniformity in the decisional process. However, in 
light of the expanding volume of formal adjudications and the need to relieve 
the judicial officer of the Department from any unnecessary work, the Depart
ment has been considering changing its procedure to utilize initial decisions 
where practicable without impairing the statutory program. 

It is our view that the agency should be vested with discretion, as it is at 
present, to determine whether it should utilize recommended decisions in the 
various types of proceedings. It may also be desirable to change the last sentence 
of subsection 8 (a) to clarify the fact .that if the decision is remanded, reconsid
ered or reheard, the decision of the agency after remand, reconsideration or re
hearing is the final agency action. 
Subsection 8 (c) 

Paragraph (1) of the proposed new subsection 8(c) would specify the proce
dure for appeal within the agency from 'the decision of the presiding officer. It 
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would proYide that "Any party may appeal the decision of the presiding officer by 
"prYing UpOll the agency and the other parties, \vitllin the time prescribed by 
agency rule after being served with the decision. written exceptions and the rea
SOl1S in support thereof which shall state specifically and concisely the manner in 
,,'bich (A) prejndicial error was committed in the conduct of the proceeding; (B) 
the findings or conclusions of material fact were clearly erroneous; (C) the con
elnsions of law were erroneous; (D) ,the decision was contrary to law or to the 
c1l1lr promulgated rules or decisions of the agency; or (E) there was a novel 
qllPstion brought into issue." The remaining changes deal with what questions 
lllay be considered on appeal and what shall constit.ute the record for appeal. 

It would appear desirable to add at the end of the sentence reading "The record 
for aImeal shan include all matters constituting the record upon which the 
decision of the presiding officer was based" the language "unless limited by rule 
or order to matter relevant to the questions raised by the exceptions and any 
ot11(>1' questions raised by the appeal board, or the agency if it hears the appeal, 
and shall include any evidence taken on appeal." In the next following sentence 
the language should read "any fact or point of law" rather than "any question 
of fact or law." It is also suggested that the last sentence of paragraph (1) be 
changed to "On an appeal the agency shall, except as it may limit the issues 
np(JU notice or by rule, have all the powers which it would have in making the 
initial decision." This would retain full control of the proceeding in the agency. 

The Department has no other ohjections to the proposed changes insQfar as 
they apply to initial decisions. The language should be clarified. however, by 
expressly limiting the provision to initial decisions. See al'So our conunents on 
appeal boards. 

Paragraph (2) of the proposed new subsection 8( c) would provide that 
except to the extent that the establishment 'of an agency appeal board is clearly 
unwarranted by the number of proceedings in which exceptions are filed or 
that agency appellate procedures have been otherwise provided by Congress, 
each agency shall establish one or more agency appeal boards; that, if an 
appeal board has been established, exceptions to all presiding officers reports 
shall be considered ancI determined by such board unless "a private party shall 
promptly file an application for a determination of the exceptions by the 
agency"; and that "If the agency denies the application, it shall be deemf'd to 
have considered and denied each exception and affirmed the decision of the 
presiding officer. If the agency grants the application, it shall determine the 
exceptions after considering the reasons therefor." Provision would also be 
made for oral argument before the agency appeal board upon request of any 
party. 

It would appear that the purpose of: establishing an agency appeal board 
would be to 'relieve the members of the agency from the burden of full agency 
review in all cases in which exceptions are filed. Under the proposed changes 
private parties have the choice of having their exceptions determined by the 
agency appeal board or applying for a determination thereof by the agency. 
When such an application is made, the agency would either have to grant the 
application and determine the exeeptionlS after considering the reasons therefor, 
or it would have to deny the application, which would have the effect of affirm
ing the decision by the presiding officer. Either of these alternatives requires 
a. consideration of the merits of the issues by the agency. 

Provision is also made fur review 'Of the action of the agency appeal board 
by the agency on the gronnds that the action may be contrary to law or agency 
policy, that the agency wishes to reconsider its policy, or that a novel question 
has been presented. Under these circumstances there is serious question whether 
the purpose of relieving the members of the agency from a substantial workload 
would be achieved. It should also be noted that 'a different situation may exist 
with respect to executive departments exercising regulatory authority than is 
the case with regulatory commissions. Executive agencies can delegate the 
decisional function and under the definition of "agency" the officers or unit~ 
which are so authorized to act would then become the agency. In this Depart-, 
ment for many year,s, the decisional fundion with respect to formal adjudica
tions subject to sections 7 and 8 of the act, has been delegated to the judicial 
officer, who exercises final authority. Executive departments do n<Yt have the 
problem of not beinr able to separate the decisional function from the policy
making function. We, therefore, do not believe that these proposed changes 
.are necessary insofar as executive departments are concerned. While the 
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proposed language contains an exception from the requirement of the establish
ment of appeal boards where "the establishment of an agency appeal board is 
clearly unwarranted by the number of proceedings in which exceptions are 
filed" the language does not clearly leave the matter to agency discretion and 
will result in needless and burdensome litigation. The estahlishment of agency 
appeal boards and the classes of cases to be considered by them should clearly 
be left to agency discretion. 

In addition, it should be noted that under the proposed changes the compla'inant 
in a disciplinary action would be precluded from obtaining a review of a presiding 
officer's deci&ion by the agency in lieu of the agency appeal board. The proposed 
language states that only a private party may apply for a determination of the 
exceptions by the agency itself. It is difficult to see why the comp,lainant should 
110t be afforded the same right as private parties. Also, an agency appearing 
as a party before another agency, as this Department does before the Interstate 
Commerce Commission and other agencies, 'Would not be accorded the right to 
apply for a determination of the exceptions by the agency. Moreover, it would 
appear that a private partY,in applying for a determination of the ex~ptions 
by the agency, would do so at his peril. The propoFled amendment states that 
"If the agency denies the application, it shall be deemed to have considered 
and denied each exception and affirmed the decision of the presiding officer. If 
the agency grants the application, it shall determine the exceptions after consider
ing the reasons therefor." This would preclude a subsequent appeal to the agency 
appeal board. In view of the fact that the agency may reject the applica
tion because it thinks the appeal board should handle the matter, rather than 
reject the application on the merits, it is not clear why the private party should 
be required to make such a choice. 

Paragraph (3) of proposed subsection 8(c) provides ,that except where the 
agency simply affirms the decision of the presiding officer by denying the appli
cation for a determination of the exceptions, there shall be a ruling upon each 
material exception; that the record shall show the ruling and the reason therefor; 
and the decision of the presiding officer shall be affirmed, set aside, or modified 
to conform with such rulings or remanded with instructions. Although this 
change would not appear to be necessary, the Department has no objection to it. 

Paragraph (4) provides that after the entry of the decision of the preSiding 
officer or after the action of the appeal board, "the agency in its discretion may, 
within the time prescribed by agency rule, order the case before it for review 
but only upon the ground that the decision or action may be contrary to law or 
agency policy, that the agency wishes 'to reconsider its policy, or that a novel 
question of p.olicy has been presented, and that the agency shall state in such 
order the specifiC agency policy or novel question of policy involved. On such 
review the agency shall have aU the power it would have if it were in:itially 
deciding the proceeding, provided that if the agency raises any issue of fact 
it deems material, the 'agency shall remand the case with instructions for further 
proceedings before the presiding officer." It is essential for proper administra
tion that an agency maintain full control of an proceedings. The agency should, 
therefore, be vested with full discretion to determine ;the grounds on which it 
may order' the decision of the presiding officer or the 'action of the 'appeal board 
before it for review. It would also appear that the language of the last sentence 
of 'paragraph (4) should be modified. The provision that ''if the agency mIses 
any issue of fact it deems material, the agency shall remand the case with 
instructions for further proceedings before the presiding officer" should be 
cbanged to ''if the agency determines that additional evidence is required with 
respect to any issue of fact it deems material, the agency shall remand the case 
with instructions for further proceedings before the presiding officer." 

Paragraph (5) of the proposed subsection 8«c) would provide that the action 
on review or on appeal if no review is taken shall be on the record and be the 
final action of the agency except when the decision is remanded or set for re
consideration or rehearing. The Department has no objection to this provision. 

SECTION 9-SANCTIONS AND POWERS 
Subsection 9 (a) 

S. 1336 would transfer from SUbsection 9(b) of the present act to subsection 
9 (a) of the bill language requiring expeditious handling of proceedings involv
ing applications for licenses. At the same time it would expand the application 
of the provision to all investigations and proceedings requir,ed by law. It would 
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also eliminate the present language in subsection 6(a) under the heading "An
cillary Matters" applicable to expeditious handling of proceedings. 

The Department has no objection to the intent and purpose of the change; i.e.. 
Inaldng applicable to all proceedings the same rule with respect to expeditious 
handling. However, it is suggested that it would be more logical to set forth 
such a provision in substitution for the present provision in subsection 6 (a) 
under "Ancillary Matters" rather than include it in section 9 under the heading 
"Sanctions and Powers." 

'l'he inclusion of the provision that llO investigation shall be commenced ex
eept within jurisdiction delegated to the agency and as authorized by law would 
not appear to be objectionable. 

S~tb8ection 9 (b) 
The proposed subsection provides that: "Publicity, which a reviewing court 

finds was issued by the agency or any officer, employee or member thereof. to 
discredit or disparage a person under investigation 01' a party to an agency 
proceeding, may be held to be a prejudicial prejudging of the issues in contro
versy, and the court may set aside any action taken by the agency against such 
person or party or enter such other order as it deems appropriate." The use of 
publicity to discredit or disparage a person under investigation or a party to an 
agency proceeding would constitute an abuse of authority and cannot be con
doned. However, there is presently adequate authority available to deal with 
such an abuse. Certainly a court may set aside agency action where in fact 
there has been a prejudicial prejudgment of the issues. The inclusion of the 
provision in question would invite unnecessary and 'burdensome litigation to set 
aside agency action on the basis that publicity by the agency constitutes a pre
judicial prejudging of the issues in controversy. It is recommended, therefore, 
tha t subsection 9 (b) of S. 1336 be deleted. 

SECTION lO-JUDICIAL REVIEW 

The introductory language 
'l'he introductory language of section 10 of the Administrative Procedure Act 

presently reads "Except so :flar <as (1) statutes preclude judicial review or (2) 
ftgency a:ction is by }:aw committed to ,agency discretion." oS. 1336 would substi· 
tute for such language the following: "Except so fas 'a,s (1) statutes preclude 
judicial review or (2) judkial 'review of lagency discretion is precluded by law." 
'11his change is a maltter of seriom'! concern to the Department, particullarl'y in 
view of the scope 'Of the definitioin 'Of "agency 'action" which "includes 'the whole 
or pal'it of every agency rule, order, liCense, sanctioD, relief, or the equivalent 
01' deni'al thereof, 'Or ,failure t'O 'act." This doonition includes innuerable actions 
in connection with programs of the Department noc only in 'the regulatory field 
but in connection ,with 'agricnltwal conservation programs, land diversi'On pro
grams, price-support programs, loan programs, management ofn;ati{mal forests, 
and service and research programs, which involve the exercise of administrative 
judgment ,and discretion. The ,amendment would subject 1:'he bulk of these es
sentially di'scretionary 'action's to judicilal reView, thereby to a 'substantial degree 
substituting judicial judgment and discretion in 'broad a'reas where 'administra
tive judgment and discretion clearly brave prev<ailedands'hou:ld prevail. Refusal 
to issue or rule oramelldmen't thereof would fall in this oateg'Ory. Our experi
ence 'has failed to demonstrate any need for changing the 'present provision of 
the Administrative Procedure Act in this'rega:rd. 

Subseotioo 10(a) 
SubsecUon 10(a) 'Of the Administrative Procedure A.d presently limits the 

right of review; i.e., standing to sue, to :any person suffering legal wrong beeause 
of agency 'action, Qr 'adversely ,affected or aggrieved by such aeiion within the 
meaning of any relevant stiaihl'te. ,So 1336 would greatly expand this right of 
review t'O include any person adversely affected in fact by any reviewable agency 
a<:tion. Th~ amendment would constitU!tea major substantive change ·as to the 
right to review. 

The Department af Agriculture 'strongly 'objects to thi.s change. It cOllsid~rs 
the change both llllnecessary and undesirable. The present lan",<ruage of subsec
tion lO(a) was designed to restrict ,the 'right of review to those persons who, 
pr10r to the enactment of the Administrative Procedure Ad, would have had 
such right of review. This dearly 'and expressly consists of 'two groupe of per
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sons; Le. (1) tbose wbo suffer legal wrong 'because of agency action, and (2) 
those wbo are adversely affected or aggrieved within the meaning of -certain 
statutes, like 47 U.S.C. 402(b), wbkb provide specifically for 'standing on 'a 
proper showing. Tbese provi'sioll's af sUlbsection 10(a) have been construed 'ac
cordingly by the courts 'and tbere is no substantial legal question as to their 
meaning. (Fahey v. O'Melveny &; Meye1'8, 200 F. 2d 420, 478 (C.A. 9), cert. de
nied, 345 U.S. 952; Kansa8 City Power &; Light Company v. McKay, 225 F. 2d 924. 
932 (C.A. D.C.), cert. denied, 350 U.S. 884.) 

The proposed amendment would extend sucb standing to sue to many person::! 
who do not now bave standing. For example, electric power companies, which 
have beretofore been denied standing to sue tbe Rural Electrification Administra
tor on account of alleged illegality of loan to cooperatiyes because tbe companies 
suffered no "legal wrong" and were not "affected or aggrieved" witbin the 
meaning of the Rural Electrification Act, Kan8as CUy Powm- &; Liuht Co. v. 
M oKay, 8upra, would, under the proposed language, be encouraged to litigate 
REA loans, with an anticipated paralyzing effect on tbe most important seg
ments of the rural electrification program. 

Also, under tbe Agricultural Marketing Agreement Act (7 U.S.C. 601 et seq.), 
only bandlers wbo are subject to a milk marketing order, or in certain situa
tions producers wbo bave a property right in pooled funds under such an order, 
can now attack such an order of a provision thereof (7 U.S.C. 608c(15) , United 
State8 v. Ruzicka, 329 U.S. 287; Stark v. Wiekard, 321 U.S. 288). Collateral 
attacks cannot be made on such orders by otbers, as, for example, milk dealers 
or dairy farmers who are not regulated by tbe marketing order. (United Milk 
Producer8 of New Jersey v. Ben80n, 225 F. 2d 527; Schofield v. Benson, 236 F. 
2d 719, cert. denied,352 U.S. 976; State Of Minne80ta v. Benson, 274 F. 2d 764.) 
Under tbe proposed amendment, collateral attacks ou sucb orders could be 
made by such persons. 

Tbis extension of standing to persous not regulated by a marketing order 
would seriously undermine the important marketing agreement and order 
program and the special statutory provisions now requiring an expert admin
istrative review of sucb agency orders before recourse can be had to tbe courts. 
Althougb regulated handlers would still be required to pursue the exclusive 
remedy prescribed by section 608c (15) of the act, strangers to the order would 
not be required to pursue this statutory remedy and could get access to the 
courts to review these orders without such prior expert administrative review. 
Tbis would result in the anomalous situation where a person directly regulated 
by an order would be required. to pursue administrative remedies not required 
of persons unregulated by the order. It could also result in handlers seeking 
to bypass tbe exclusive remedy now provided for them by section 8c(15) by 
acting through another person to contest tbe order without initial recourse to 
such section. For example, a regulated handler probably could persuade a pro
ducer delivering milk to him to commence such an action as a "strawman" for 
tbe bandler. Tbis could only lead to the breakdown of the carefully devised 
plan wMch Congress has provided for the review of tbese "exquisitely compli
cated" marketing orders in tbe public interest. . 

We believe tbat the better approacb is to provide for some special right to 
review in special statutes dealing witb particular programs, as at present, rather 
tban extend tbe scope of review indiscriminately to situations in which such 
rigbt af review would not be appropriate. 

Althougb the amendment would limit standing to sue to persons "adversely 
affected in fact" this would bave little practical effect on standing because it 
would leave tbe question of tbe impact of tbe agency action on such person for 
decision at tbe trial of the review action. Tbis would provide elements of 
confusion and doubt whicb tbe courts would have to resolve, probably on a 
case-by-case basis, to the detriment of many programs operated by this De
partment. 

Tbe inclusion in tbe proposed amendment of subsection 10(a) of the language 
"by any reviewable agency action" is merely repetitiOUS of the restriction)': 
already present in SUbsection 10( c) of the Administrative Procedure Act and 
would not serve to avoid or limit the extension of standing which we believe to 
be objectionable. Thus. a milk marketing order clearly is reviewable under 
subsection 10(c) and always bas been, but subsection 10(a) sbould continue 
to limit the classes of persons who have a rigbt to such review, particularly 
becanse of tbe special form of review which is prescribed for handlers .subject 
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to an order, but which is not prescribed for potential collateral attacks by others 
on such an order. 
S Ii osection.l0 ( b ) 

The present subsection 10(b) provides that actions for judicial review, unless 
required to be brought in a court specified by statute, may be brought in any 
court of competent jurisdiction. S. 1336 would specifically confer jurisdiction 
upon the district courts of the United States to review "agency action reviewable 
under this act, except where a statute provides for judicial review in a specific 
court." Although it may be desirable to specify the U.S. district courts as the 
courts of review rather than "any court of competent jurisdiction" the termi
nology employed in the bill may give rise to the contention that the purpose 
and effect of the change are to extend jurisdiction of the courts to matters not 
presently within their jurisdiction. Moreover, the bill specifies that the district 
courts of the United States shall have "jurisdiction to protect the other sub
stantial rights of any person in an agency proceeding." We question the need 
or desirability of this provision. It is felt that it could be susceptible of leading 
to confusion as to its intent, thereby lending itself to unnecessary litigation. 
ThiS change also raises the question as to whether it conflicts with other provi
sions by allowing recourse to the courts at intermediate stages of the proceeding. 

The proposed amendment also sets forth a venue provision whereas the present 
act does not contain a specific proviSion with respect to venue. The Congress 
in 1962 enacted Public Law 87-748 (28 U.S.C. 1391 (supp. V) which contains 
provisions delinea,ting the venue in civil actions against a Federal ·officer or 
agency. The amendment appears to expand the possibilities available to plain
tiffs by adding any judicial district wherein the complainant has his principal 
place of business and also in suits involving' real property, allowing the action 
to be brought in the district where the plaintiff resides. It is felt that this 
expansion of choice oJ~ forum is unwarranted and could only lend itself to 
encouraging forum shopping which is recognized as being undesirable. The 
provisions at Public Law 87-748 relating to venue provide adequate choice and, 
therefore, it is seriously questioned that the expansion of choice as proposed by 
the bill is either necessary or desirable. 

The proposed amendment to this subsection would permit actions for judicial 
review to be brought against an agency by its official title. This would provide 
for a uniform rule applicable to all agencies and eliminate the problem of sub
stitution of defendants where substitution of officers takes place. It is felt, 
therefore, that such a provision is desirable. 

THE IMPACT OF S. 1336 UPON THE RURAL ELECTRIFICATION ADMINISTRATION 
(REA) 

REA was established on May 11,1935, by Executive Order 7037 and was given 
statutory existence by Public Law 605 of the 74th Congress, approved May 20, 
1936. Originally created to make loans to finance the fm"Ilishing of electric 
service to unserved persons in rural 'areas, its authority was expanded by Public 
Law 423, 81st Oongress, approved October 28, 1949, to include the financing of 
telephone service in rural areas. 

REA is a lending agency to the administrative head of which, the Adminis
trator, appointed by the President and confirmed hy the Senate, the Congress has 
entrusted the functions, powers, and authorities by it deemed requisite to achieve 
the agency's statutory purposes. Broad administrative discretion has been re
posed in the Administrator, including the determination of terms and conditions 
relating to the expenditure of funds loaned and the security therefor. This is 
coupled with responsibility for finding and certifying that in his judgment each 
loan is reasonably adequately secured and will be repaid within the time 
agreed. 

The wisdom of the Congress in entrusting such discretion to the Administrator 
and the success of the agency so established is demonstrated by its record of 
aehievement. Farms electrified have multiplied ninefold since 1935, farm tele
phone 'service has more than doubled since 1949, a:s a result of the REA lending 
program and the stimulus it gave 'to non-REA-financed segments of the elec
tric and telephone industries. More than 1,000 rural electric systems. and more 
than 800· rural telephone systems, all but very few locally owned and operated, 
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have received loans totaling more than $6 billion, have repaid more than $2 
hillion in principal and interest, and set an unparalleled record in having de
faulted only to the extent of $44,478 during the 30-year life of the program. 

The REA program has drawn a consensus of support virtually unmatched from 
the millions of rm'al people who have benefited directly by receiving indispensa_ 
ble service otherwise physically or economically unavailable to them, the many 
millions more of Americans who have shared in the multibillion-dollar expenrli
tures for products, equipment, and services associated with electric and telephone 
service, and from the Oongress which has always sho""1l interest and taken pride 
in its creation. 

Opposition to and criticism of REA has been limited almost entirely to its 
electrification program and these have come from comparatively few investor
owned electric companies which in recent years have explored and exploited 
every possible means of 'blocking the sound development of the program, partic
ularly by attempting to limit the Administrator's clear statutory authority to 
mal~e loans for the generation and transmission of electric energy, an authority 
the prudent exercise of which has materially reduced the cost of electric service 
throughout rural America. 

'l'here is cause for concern that in trying to protect the interests of persons 
not parties to the transaction, steps could be taken which could injure the legiti
mate interests of citizens who are seeking to transact business with the Govern
ment under programs established by the Congress. Experience has shown that 
administrative and court procedures are used by snch persons for delay and 
obstruction, sometimes very effectively to thwart the will of the Congress and the 
intent of its enactments. 

If S. 1336 is enacted in its present form, the Congress will have placed in the 
hands of the 'opponents of the rural electrification program a weapon they have 
sought to destroy its effective operation. This would be accomplished by the 
ntilization of the following devices and procedures which enactment of S. 1336 
would for the first time since enactment of the Rural Electrification Act of 1936 
and the Administrative Procedure Act in 1946 make available to them by the 
proposed changes in the Administrative Procedure Act. 

PUBLIC INFORMATION 

Section 3 of the present Adm:inistrative Procedure Act requires that agency 
information "except information held confidential for good cause found" be 
made available to "persons directly and properly concerned." Consistent with 
this requirement, Department of Agriculture Regulations, ,by which REA is gov
erned, call for, withholding of "iuformation received in e~pressed or implied 
confidence in connection with a contract or loan." (1 AR 536 (13).) 

Section 3 of S. 1336 would revise the present section 3 in the foUowing respects 
which would materially and adversely affect the REA programs. Subsection 
(c) would require REA to "make all its record'S promptly available to any per
son" (instead of "persons properly and directly concerned") with certain exemp
tions as listed in subsection (e) and create a judicially enforcible right to the 
production of these records. This would have the effect of opening ,up to their 
business adversaries financial. technical, and operational data supplied by REA 
loan applicants for the sole purpose of ena:bling the Administrator to review and 
take appropriate action in accordance with the Rural Electrification Act upon 
their loan applications. Such a result would not contribute to achieving the ()bjec
tives of the Rural Electrification Act; it would on the contrary seriously interfere 
with it. It would be tantamount to requiring a banker to expose his loan appli
cant's business records to the eyes of the applicant's most vigorous competitor, 
and thereby assist him in the destruction of the applicant's business. 

The fourth exemption listed in subsection (e) does not adequately protect 
the loan applicant. It does not cover technical information supplied REA bya 
loan applicant. Further, the wording of the exemption relating to "privileged 
or confidential' 'information impliedly requires and could be interpreted to 
limit application to only certain specific matters which are now given judicial 
recognition as privileged or confidential. It is not broad enough clearly to ex' 
empt commercial, technical. and financial information submitted by the loan 
applicant and received by REA as privileged or confidential. 

The fifth exemption in subsection (e) also falls short of furnishing a legitimate 
and necessary measure of protection to a ;loan applicant's submission in con
fidence of data which it would under no circumstances voluntarily disclose to an 
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adversary. Few if any letters or memorandums are restricted solely to matters 
of law or policy. Also, internal working papers prepared in REA which deal 
with ma:tters of law, policy 01' fact are frequently not in the form of memorandums 
or letters. Inter-agency and intra-agency memorandums and letters which at
tempt to deal solely with matters of policy or law would be sterile and meaning
lesS documents unless they related to specific fact situations. Exposure to the 
public eye of ilnternal REA communications, in whatever form they may be, would 
!"tultify and suppress the free and frank interchange of ideas which is necessary 
for effective administration, or would result in a practice of oral communication 
with the loss of administrative effectiveness obviously involved in the absence 
of a written record. 

BULEMAKING 

Section 4 of the Administrative Procedure Act, as it now reads, exempts from 
the rulemakilng provisions of the act "any matter. relating to '" '" '" public prop
erty, loans, grants, benefits or contracts." Accordingly, REA policies as expressed 
in bulletins and other memorandums to borrowers and others are not subject to 
the rulemaking provisions of the APA, which, in general, require (i) notice by 
publication in the Federal Register; (ii) the giving to the public of an oppor
tUJIlity to be heard and to participate in the rulemaking; and (iii) certain pro
cedural details to be followed in the ado'ption of the rule, including notice of 
adoption by publication in the Federal Register and timing requirements. 

S. 1336 would delete the exemption of "matters rellating to public property, 
loans, grants, benefits or contracts." Accordingly, except for internal mrunage
ment or personnel matters, REA policy formulation and the issuance of bulletins 
and other guides to actions of borrowers and others would have to comply with 
the rulemaking provisions of the revised section 4. The time-COIOsuming and 
burdensome formalities which would be imposed upon REA operations are inap
propriate to the business type of operations conducted by REA, and would serve 
no purpose in view of the existing close relationships which have been built up 
by REA and the very limited segment of the public with which it deals. In the 
formulation of REA bulletilns, there is frequent communication between REA and 
the groups concerned with REA loanmaking activities, namely REA borrowers 
and loan applicants, power suppliers and construction contractors and engineers. 
The exchange of ideas which takes place informally under the present system 
would appear to be of greater value iln developing satisfactory policies than that 
which might result from cumbersome, expensive procedures satisfying the formal 
rulemaking requirements made applicable by section 4 of S. 13.36. 

Section 4 of S. 1336 would require REA to give interested persons an oppor
tunity to submit matter for its consideration in rulemaking and to petition for 
the issuance,amendm-ent, exception from or repeal of a rule. This provisiOOl, as 
applied to REA, would furnish program adversaries a device with which to con
duct obstructive, dilatory tactics with respect to matters which the Congress has 
entrusted to the discretion of the Administrator. Past experience warrants pre
diction that this device would be used to the maximum to interfere with the 
exercise of this discretion. 

ADJUDWATION 

Section 5 of S. 1336 would subject REA's operations to the adjudication proce
dures therein set forth which, under the present law's definition of adjudication, 
do not apply to REA. actions. S. 1336 would allow agencies like REA, in lieu of 
formal hearings with pleadings, records, and examiners, to adopt procedures in 
accordance with general rules which would use such concepts as "proceedings," 
"parties," "issues, facts, and arguments," "officers for conducting proceedings," 
and "decisions." 

The definition of agency action seems broad enough to apply not only to the 
finalloanmaking decision but also to many other REA deteriminations, including 
approval of wholesale power contracts and engineering and construction con
tracts. Conceivably, disputes in particular cases over interpretations of bor
rower contracts with third parties could become the subject of REA adjudica
tion. The present flexibility in handling such disputes would then be replaced by 
procedures established by rules, in the A.dministrative Procedure Act sense, and 
such procedures would inlude the above-mentioned concepts relating to "pro
ceedings" and the like. 

These adjudication requirements, although not as rigorous as those prescribed 
under subsection (a) where adjudication is required by the Constitution or by 
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statute to be determined on the record after opportunity for an agency hearin'" 
would afford new opportunities for delay and obstruction. The adjudication pr~~ 
cedure could, and would reasonably be expected to, be manipulated by parties 
opposing the proposed REA action, to achieve their objectives of obtaining dis. 
closure of information submitted to REA in confidence .by applicants and of po;:,;!:. 
poning REA action uutil the material upon which such action would be basecl hUd 
become so obsolete as to require redevelopment by the applicant and resubmif;si~n 
to REA. This could in turn touch off another round of adjudicative procedures 
with the same purpose and result. 

Subjecting REA actions to the adjudicative procedure requirements would irn. 
pose an additional heavy administrative burden on the agency and inVolve 
additional administrative expense. 

JUDICIAL REVIEW 

Section 10 of the Administrative Procedure Act gives to "any person sufferin~ 
legal wrong because of any agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute" the right to judichll 
review of agency action, except where precluded by statute or where "agency 
action is by law committed to agency discretion." Under existing law, electric 
power companies have heretofore been denied standing to sue the Rural Electri
fication Administrator on account of alleged illegality of loans to cooperati'e 
borrowers because the companies suffered no legal wrong and were not adversely 
affected or aggrieved within the meaning of the Rural Electrification Act. Ka~. 
sas Oity Power til Light 00. v. MoKay, 225 F. 2d 924 (C.A.D.C. 1955), cert. den. 
350 U.S. 884 (1955), and Iowa-IZlinois Gas.& Electric 00. v. Benson, 247 F. 2d 22 
(C.A.D.C., 1957), cert. den. 356 U.S. 949 (1958). 

In the KanslXs Oity opinion, the court stated-and these words of the COUl't 
are highly pertinent here: "The statutory scheme before us clearly contemplates 
congressional, rather than judiCial, review of the governmental activities'" 01< ..

all of which are nonregulatory '" '" "'. The continuance of the defendants' activi: 
ties is, therefore, subject to review by Congress acting each year on the appro. 
priations sought by the defendants." 

Section 10 of S. 1336 would give "any person adversely affected in fact by anv 
reviewable agency action '" ... '" standing and [he WOUld] be entitled to judicial 
review thereof." Since only those actions would be excepted as to which "( 1) 
statutes preclude judicial review or (2) judicial review of agency discretion is 
precluded by law," all agency actions not falling within the exceptions would 
presumably be judicially reviewable. 

Under the proposed language, the companies would be encouraged to litigate 
REA loans, with an anticipated paralyzing effect on the most important segments 
of the rural electrificat'lon program. Subjecting the administration' of the REA 
program and the REA Administrator's exercise of his statutory discretion to 
judicial review would amplify the opportunities for harassment and delay of the 
agency's operations to the point where its ability to function would be vitally 
impaired, even destroyed. 

GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE, 
Washington, D.O., May 24,1965. 

Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
U.B. Benate, Washington, D.O. 

DEAR :ME. CHAIRMAN: This is in reply to your request for the views of this 
Department concerning S. 1336, a bill to amend the Administrative Procedure 
Act, and for other purposes. 

S. 1336 would make a great number of changes in the Administrative Proee
dure Act. The existing act has been in force with only minor amendments for 
some 18 years. During that time the various provisions of the act have been 
subjected to court scrutiny and interpretation, so that many obscure or ambigu
ous provisions of the existing act have been clarified. In view of the con$,derable 
body of case law that has been developed under the existing statute and the 
l'elatiye certainty that now exists with respect to the meaning of its provisionR, 
we believe that only those amendments to the act should be adopted which 
experience under the present law has clearly demonstrated are desirable. 
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Tll,is is not to say that the Department opposes amendment of the act.. Many 

provisions of S. 1336 are either desirable from our standpoint as drafted, or 

would present no particular problem to the Department. Other provisions, how

ever, in our opinion will have unforeseen and broad undesirable effects which 

we believe warrant a recommendation that no change be macle. 


Perhaps the most striking possibiLity of such unforeseen and undesirable 
effects arises from the possible combined effect of section 1 and the last sentence 
of section 12 (a) of the bill on the partial exemptions from the Administrative 
Procedure Act which are provided by express language of the Defense Produc
tlon Act and the Export Control Act, both of which represent vital nat,ional 
security measures administered within this Department. Taken together the 
cited sections of S. 1336 as presently worded could require that in order to be 
effective to exempt from the revised procedural requirements proposed in this 
bill any statutory language of exemption must refer expressly to the act as it is 
styled in section 1, to wit "the Administrative Procedure Act of 1965." This dUn· . 
culty might be remedied in part at least by deleting the limiting expression "of 
1965" so that the term "this Act" in sect,ion 12 (a) (last sentence) refers to 
a continuing body of statute known as "the Administrative Procedure Act." 
However, as we indicated in our letter of July 17, 1964, in commenting on a 
similar aspect of the committee print (April 20, 1964) of S. 1663 of the last 
Congress, we urge again that it be made absolutely clear that any exist,ing exemp
tions contained in other statutes from the Administrative Procedure Act, en
acted in 1946, are also exemptions to the same extent from the enactment 
proposed here. 

The following are other comments on the various changes proposed in S. 1336. 
Because of the number and interrelationship of these changes we propose to group 
our commeDits largely by sections of the bill. 

SECTION l-SHORT TITLE 

This section provides that the act may be cited as the Administrative Procedure 
Act of 1965. Except for the effect of this section in conjunction with the last 
sentence of section 12(a), which we have noted above, we have no comments on 
section 1. 

SECTION 3-PUBLIC INFORMATION 

Subsection (a)-The words "for the guidance of the public" after "agency" 
in iitem (D), line 16, should be restored. ,Although subsection (e) (5) provides 
that "interagency or intraagency memorandUIns or letters dealing solely with 
matters of law and policy" are exempted, we nevertheless feel that the above 
words should be inserted to preclude any interpretation which would require 
agencies to publish all policies or interpretations adopted for the benefit of its 
staff or other Federal agencies, whether necessary for the guidance of the public 
or not. 

SubseCtion (b) would add to the list of materials which an agency is required 
to make available for public inspection staff manuals and instructions to staff 
that affect any members of the public. This should be clarified. 

Our principal concern with this section is with respect to subsection (c) 
relating to availability of agency records. Subject to certain specific exceptions 
set out in subsection (e), subsection (c) provides tbat every agency shall, in 
accordance with published rules stating the time, place, and procedure to be 
followed, make all its records promptly available to any person. The subsection 
also confers on the U.S. District courts jUI:isdiction to enjoin the agency from 
the withholding of agency records and information and to compel production 
"of agency records or information improperly withheld." In such cases the 
court shall determine the matter de novo and the burden of proof to sustain ~ts 
action is placed on the agency. In the event of noncompliance with the court's 
order, the court may punish the responsible officers for contempt. 

We are in accord with the view tha.t information in Government agencies 
should be available to the public, but only to the extent that making informaltion 
available will not unduly disrupt the operation of Government, result in damage 
to innocent members of the public, or otherwise result in more harm than good. 
We believe a judgment on the merits of subsection (c) must involve a thoughtful 
balancing between its objectives on the one hand, and on the other, the public's 
interest in efficient and effective management of the Government's business. 
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Section 3 ( c) of the Administrative Procedure Act now provides that save as 

otherwise required by statute, matters of official record shall .be available to 

"persons properly and directly concerned except information held confidential 

for good cause found." The determination at present of what persons are prop. 
erly and directly concerned and what agency records are confidential for good 
cause found are left to agency discretion. Subsection (c) would remove these 
matters from agency discretion. The requirement that records be made promptly 
available to any person ignores such fundamental questions as the need to know 
citizenship, and age of the individual. It would leave Ithe agency defenseles~ 
against unnecessary and unreasonable demands. 

We seriously question the desirability of removing this di~retion from 
agencies and requiring them to make all their records available to anyone 
upon demand except within the framework of the exceptions in subsection (e). 
We think it would be disruptive to the conduct of the Governrr.C'llt's business, 
particularly in view of the provision for private suit in district courts, to 
compel production of records in which the agency concerned would have the 
burden of sustaining its action and the responsible officers thereof be punished 
for contempt in event of noncompliance of the court's order. In order to 
sustain its burden in showing that its records contain matter exempt from 
disclosure under subsection (e), an agency would have to prove the contents of 
such reco'rds and thereby negate the intended protection of such records. 

We are also concerned with the effect of suhsection (c) on 35 U.S.C. 31, 32 
pursuant to which the Patent Office investigates the character and reputation 
of attorneys and agencies desiring to practice before it, and o.n other matters 
relating to the Patent Office for which there exists a reasonable basis for 
confidentiality. Enclosed is a detailed memorandum setting forth the views 
of the Patent Office onS. 1336. 

Subsection (e) also presents a number of problems with respect to specific 
activities of this department. 

1. Subsection (e) (1) exempts matters "specifically required by Executive 
order to be kept secret in the interest of the national defense or foreign policy." 
Similar language is used (sec. 4 (h» to exempt rulemaking from the require.. 
ments of section 4 (except the word "specifically" is omitted). Particularly 
where "specifically" is used, it is an unwarranted burden on the President to 
issne a succession of Executive orders specifically requiring particular matters 
to be kept secret. There is doubt whether the general order on safeguarding 
official information (Executive order 10501 of Dec. 15, 1953) would meet the 
test of "specifically reqUiring." 

2. Subsection (e) (2) exempts from the provisions of section 3 matters related 
solely to "internal' personnel rules and practices" of any agency. The present 
provision of the Administrative Procedure Act (sec. 3(2» excepts matters 
related solely to the "internal management" of an agency. The proposed 
exemption is entirely too narrow and should be broadened to include matters 
relating to the "internal management" of an ageney. 

3. We assume that the exception in subsection (e) (3) for items "specifically 
exempted from disclosure by statute" is intended to preserve the protection 
now accorded information obtained in confidence from members of the public 
under such provisions as section 6 of the Export Control Act, section 705 of 
the Defense Production Act, and other similar statutory provisions. If the sub
section is enacted we urge that the legislative history be made clear on this 
point. 

4. Subsection (e) (4) exempts "trade secrets and commercial or financial 
information obtained from the public and privileged or confidential." In our 
opinion, the subsection should be amended so as to specifically exempt the 
records of loan and grant ageucies from public disclosure, especially where the 
enabling legislation of such agencies clearly spells out what information is 
to be made public, as in the case with this department's Area Redevelopment 
Administration. At the very least, it should be amended so as to expressly 
exempt internal evaluations of applications for loans and grants from dis
closure. 

5. Subsection, (e) (5) exempts "interagency or intraagency memorandums or 
letters dealing solely Vlrith matters of law or poliey." Under this provision inter
nal memorandums dealing with mixed questions of fact, law and policy couid well 
become public information. We 'believe ,this subsection should be amended to 
exempt also such portions {)If interagency or intraagency memorandums or letters 
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as deal with matters of law or policy. We believe that the provision a's presently 
written would unduly inhibit agency personnel from freely expressing themselves, 
and consequently would result in decreased agency effiCiency. 

SECTION 4-RULEMAKING 

Subsection (c) (2)-This provides that where rules are required by the Oon
stitution or ,by statl te to be mad>e on the record, etc., the requirements of section 
7 ("Hearings") shall apply. The term "by the Constitution" is an extremely 
vague standard by which to determine whether rules are required to be made on 
the record. The Constitution does not mention any such requirement and in 
order to ascertain the meaning of the phrase i!t would be necessary to rely on a 
rather vague doctrine of "due process" and to analyze and reconcile various court 
decisions. We do not believe that this standard is a workable one. It appeared 
in the bill prepared last year by the commiJJtee staff members and after vigorous 
discussion at a seminar on the bill it was pvactically conceded by the staff that 
the phrase should be dropped. 

Subsection (d)-This deals with emergency rules and provides for the issuance 
of an emergency rule without public nOltice and procedures, the rule to 'be effective 
for not 'more than 6 months. This appeal's to be a rather strict constraint on 
agency 'actions. The present aot allows rules to be made where the agency find'S 
that notice and public participation would be impracticable, unnecessary, or con
trary to the public interest. 

Subsection (h)-This deals with exemptions from the rulemaking procedures. 
The exemptions appear rather narrow. The first one of them applies to rule
making requirea by an Ea:ecutive oraer to be kept secret in the interests of na
tional defense or foreign policy. H>ere again this could mean that the President 
would have to be called in every time 'one of these elements was deemed to be 
necessary to be exempted from the rulemaking procedures. The second exemp
tion applies to rulemaking that relates solely to internal personnel rules and 
practice'S of an agency. This is :ruarl'ower than the present exemption which ap
plies to any matter relating to agency management or personnel or to public 
property, loans, grants, Ibenefits, or contraots. It is our opinion that it would not 
serve the public interest in terms of the delay and expense involved, to require 
loan and grant agencies such as the Area Redevelopment Administration to adopt 
formal rulemaking procedures. While the fifth exemption in the proposed bill 
does cover rules of agency organiZ'ation we are not sure that this is as broad as 
the present exemptions of agency management. 

SECTION 5"7""'"ADJUDICATION 

Subsection (a)-The subsection starts with the same phrasing as in subsection 
4 (c) (2), by applying the prescribed adjudication procedures to those cases which 
are required by the Oonstitution or by statute to be detel'IDined on the record 
after opportunity' for hooring. Our comments on subsection 4(c) (2) .apply as 
well here. 

Subsection (a) (2)-This covers pleadings and other papers and the last sen
tence provides that to the extent practicable rules governing pleadings shall con
form to the Rules of Civil Procedure or the Rules of Criminal Procedure for 
the U.S. district courts. This would appear to assimilate iadministrative proce
dures to judicial ones. Even though it has a qualification ("to the extent prac
ticable") we do not think it desirable that an act governing administrative pr(}
ceedings should even be suggested to conform to judicial rules which cover a 
different theory, at least, of proceedings. 

Subsection (a) (3)-We do not interpret this provision as requiring a prehear
ing conference in all agency proceedings, but rather, that the agency retains the 
discretion of when such prehearing conferences would serve a useful purpose. 
With this understanding. we support the provision. 

Subsection (a) (5)-We arenot convinced that the agencies' regular hearing 
procedures are not adequate to permit abridged procedures in cases where this 
would be appropriate. We therefore question whether there is any need for this 
particular provision at alL In >the event that it is decided to provide specifically 
for a modified hearing procedure, we ,believe that such procedures should be dis
cretionary with the agencies. Accordingly, we suggest that lines 5 and 6 on page 
14 be amended to read: "every agency may by rule provide", etc. "\'t'e further 
believe that section (a) (5) as presently worded in this bill is tmduly vague. 
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::'\lueh o~ it appears to be designed to accomplish the objectives of the prehearing 
conference, 'Yet the officer is required to make a decision, 

SECTION 6-ANCILLARY MATTERS 

'Ve are strongly opposed to the provisions of SUbsBe-tion (b) relating to practice 
by attorneysbefore agencies insofar as it would apply to practiC'ebefore the 
Patent Office. The enclosed memorandum from the Patent Office, previously 
referred to, states clearly the dangers involved in the proposed elimination of OUr 
qualification procedures for practice before the Patent Office. 

Subsection (e) -This covers subpenas. The first sentence provides that every 
agency shall by rule provide for issuance of subpeIias. The third sentence pro
vides that agency subpenas authorized by law shall be issued. We assume that 
the construction of this section would be that the section itself does not give 
legal authority to issue subpenas but merely prescribes conditions under which 
subpenas authorized by other law may be issued. 

Subsection (c), page 18, lines 12-15-We believe it would be an improvement 
to add the following language to the last sentence of this subsection: ", unless a 
particular attorney is designated for service by the participant." While this 
suggestion may appear relatively inSignificant, we have had partie-ular experience 
to indicate its practical importance. 

Subsection (k), page 21, lines 5-10--We are concerned that this subsection 
could result in dilatory tactics. This could occur, fOl' example, if a declaratory 
order would include decisions on interlocutory questions and if the agency's deci
sion on suc'h questions would constitute final action, appealable to the court. 

SECTION 10-JUDICIAL REVIEW 

This section starts with two exceptions: (1) where statutes preclude judicial 
review (this is in the present act) ; and (2) where judicial review of agency dis
cretion is precluded by law. The second exemption is narrower than that in the 
present act which covers agency action which is by law committed to agency 
discretion. We oppose this exemption as it would encourage appeals from un
favorable decisions in an effort to prevail upon the court to substitute its discre
tion for that of the agency in situations not involving arbitrary or capricious 
action. Also the phrase "precluded by law" is rather vague because we are no't 
aware of any law which expressly precludes judicial review; therefore, we would 
have to rely on some judicial construction of a statute to that effect. We do not 
believe that this is a satisfactory , standard.

SECTION 12-CONSTRUCTION AND EFFECT 

We urge again that it be made absolutely clear that any existing exemptions 
contained in other statutes from the Administrative Procedure Act, enacted in 
1946, are also exemptions from the "Administrative Procedure Act of 1965." 

CONCLlTSION 

As the foregoing comments indicate, we have a number of reservations con
cerning various prOVisions of S. 1336. We are attaching, as indicated earlier, 
specific comments of the Patent Office. 

The Department of Commerce does not recommend enactment of S. 1336. 
We have been advised by the Bureau of the Budget that there would be no 

objection to the submission of our report from the standpoint of the administra
tion's program. 

Sincerely, 
ROBERT E. GILES, General Counsel. 

PATENT OFFICE CoMMENTS ON S. 1336 

There follow the views of the Patent Office with respect to S. 1336, a bill 
"to amend the Administrative Procedure Act, and for other purposes." 

This proposal, by section 3 (c), would make all the records of an agency
"* '" '" promptly available to any person." The exemptions to this direction 
are set forth in 3 (e) of the proposal. 
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These exemptions include matters "(1) specifically required by Executive 
order to be kept secret in the interest of the national defense or foreign policy;" 
and "(3) specifically exempted from disclosure by statute." Pursuant to 35 
U.S.C. 122, applications for patents are kept in confidence. Pursuant to 35 
U.S.C. 181-188 a}}plications and patents relating to certain inventions, the dis
closure of which might be detrimental to the national security, are kept secret. 
Certain agreements relating to the termination of a. patent interference are to 
be kept secret with discretion in the Commissioner to make them available for 
good cause. Executive Order 9424 establishes a register of Federal property 
interests in patents and applications for patents with prO'vision for rei"ltrictive 
examinatiO'n thereof. It appears that nnder the proposed legislation, these 
restrictions would be covered by the described exemptions. Whether this 
material would be available to' the Congress WO'uld, under 3(f) of the proposal, 
depend on the language of the statute or Executive order providing the basis 
for the secrecy. 

There are a number of other classes of material in the records of the Patent 
Office which are not protected from public scrutiny by statute or Executive order 
which are presently not made available to the public. As will appear from the 
following description of this material, there are reasonable bases for treating 
this material in a confidential manner and safeguards against abuse O'f the 
authority to so treat the material. Examination of these items raises questions 
concerning a categ{)rical directive as would be provided by S. 1336 which does 
not allow that distinction and choice of administrative action which appears 
proper and necessary in the circumstances. 

1. The Secretary of Oommerce by Executive Order 10930 was ·a;ssigned re
sponsiblitty fO'r carrying out the functions set forth in Executive Order 10096 
as they re~ate to' the O'verseeing of agency determinations O'f the rights of the 
Government and its employees to the property in inventions made by Federal 
emplO'yees. These functions are to' be perfO'rmed by the Commissioner of 
Patents pursuant to a delegation of authority by the Secretary (Mar. 24, 1961, 
26 F.R. 3118). 

In the course O'f these determinations, it may be necessa,ry fO'r the employee
inventO'r and/O'r .the employing agency to d~sclO'se in some detail the sulbject 
ma'Uter 'and circumstances of the discO'very. This same informatiO'n is or may 
become the sulbstantive material in a patent application ·befO're the Patent/; Office 
(see 37 a.F.R. 300.7) Which is to' be held in confidence (35 U.S.C. 122). 

FO'r the reasO'ns that provide the basis fO'r the direction O'f 35 U.S.C. 122 re
la'ting to confidentialiity of patent applieations, the same informa'tion contained 
in the documents used in the determinati'Ons under Exeeutive Order 10096 shO'uld 
be mainltained confiden/tral subject alwaY'S'to the conclusive discreti'On O'f the 
Federal Government and the employee-inventor actiO'ng jO'indy unlJil such time 
as the right to the prO'perty in the discovery is resolved. 

The program established by Executive Order 10096 for determination O'f 
rights to' the property in an invention is not based on a specific statute d'irected 
to this end and neither the O'rder nor a statute provides specifically fO'r restricting 
access to such documents. The documents prO'viding details concerning the 
discO'very O'fan employee-inventor shO'u!l.d, in our opinion, be kept cO'nfidend:ial 
until a patent issues or is refused on the subject matter of the detern1inatiO'n. 
Consistent with the treatment accorded 'patentapplic3'tions, such documents 
have been kept confidential. 

2.'Seotion 31 O'f titre 35 O'f the United States Code aulthorIzes the (JommissiO'ner 
of Patents to' prescribe regul:ations governing the recognition and conduct O'f 
agents, attorneys, or other persons representing applicants before the Patent 
Offiee, and to require them to show that they are 'Of good moral character and 
reputation. 

Papers received by the Oommissioner in his effO'cis to carry out this function 
are held confidential to assure the availability O'f information and 00 protect a 
candidate for recognition to practice against unwarranted invasion O'f his privacy. 
These atitorneY'S and agents are not "personnel" of ,the Office so as ,to come within 
the exceptions provided .bysubsections (3) (e) (2) and (3) (e) (6). 

3. In the exercise of his authority to inquire intO' the qualifications of attorneys 
and agents to enable them to render valuable service, advice, and assistance (35 
U.S.C. 31), in the presentation or prosecution of applications for patents, the 
Commissioner gives examinations to test these qualifications. By regulation, 
review of a determination by the Commissioner based on such an examination is 
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available by petition to the Commissioner (37 C.F.R 1.341 0». By provisions 
of section 32 of title 35 of the United States Code, a person "so refused recognition" 
because of his failure to attain a passing mark may have recourse to the U.S. 
District Court for the District of Columbia to determine if the Commissioner had 
a reasonable basis for his determination. (See local civil rule 95.) Pending 
such an action before the court, the test papers are preserved in secrecy. a prac
tice accepted by the court (Ottpples v. Marzall, Comr. Pats., Jaan. 9. 1952; 92 
USPQ 169, 171). A contrary practice would be disruptive of the orderly opera
tion of the Patent Office. These attorneys and agents are not "personnel" of 
the Office so as to come within the exceptions provided by sUbsection (3) (e) (2) 
and (3) (e) (6). 

4. In the exercise of his authority to suspend or exclude. either gellel'ally or in 
a particular case, from practice before the Patent Office any agent ,or attorney 
shown to be incompetent, or guilty of improper conduct (35 U.S.C. 32, and se~ 
further 37 C.F.R. 1.348), the Commissioner receives complaints concenling al
leged misconduct -of agents and attorneys 'and makes inquires and investigation/; 
of such complaints. These complaints may involve unsupportable allegationf-;. 
Responses to inquiries may be given in confidence. All actions attendant UPOll 
such an investigation should, in our opinion, be kept confidential, certainly during 
the development stage. In the event of an appeal from the Commissioner's final 
decision, which is made with the procedural safeguards of the Administrative 
Procedure Act (37 C.F.R. 1.348), the court action involves additional considera
tions. These attorneys and agents are not "personnel" of the Office so as to come 
within the exceptions provided by subsections (3) (e) (2) and (3) (e) (6), 

5. Pending applications for trademark registrations are promptly indexed 
with all the important information including a reproduction of the mark, date 
of use and use in commerce, date of filing and class of goods on which used. 
This index is available to the public as promptly as it can be assembled, abont 
3 to 4 weeks after receipt of the application. 

The entire application is available upon publication 'Of the market f'Or opposi
tion. Pdor t'O such publication, which normally is made 5 'or 6 months after 
receipt, the application is made available to examination upon written request. 
(37 C.F.R. 2.27.) This latter technique is used as a matter of administrative 
convenience to minimize idisruption of the files. The essential inf'Ormation is 
available in the index. 

We believe the public right to kn'OW is satisfied by :the index and the availability 
of the application upon written Tequest prior to publicati'On and the continuation 
of the requirement 'Of a written request during this period is needed in the 
interest 'Of 'Orderliness. 

S.ection 6 of thi13 proposal would establish the right (Jf any member of a bar 
of the highest court 'Of a S'tate, possession, etc., toprac'tice b~fore any Federal 
agency including the Patent Office. Other requirements which may presently be 
imposed by an agency would be eliminated. The Patent Office presently. pur
suant to 35 U.S.C. 31, requires an attorney to 'Show that he 'has certain technical 
qualificati'Ons such as chemical Qr egnineering training 'and further that he 
pass an examination addressed to kn'Owledge (Jf the laws 'Of 'patent practice before 
he can represen~ others in thepr'Osecution of a patent application. , 

Insofar as appearances before the Patent Office limited to trademark matters 
are concerned the Patent Office would interpose no objection to legislation for the 
general ,pul"pOSe of ,these proposals. No examinati'On or application for recogni
tion is required of lawyers. This practice is expressly all'Owed by rule 2.11 of the 
Trademark Rules of Practice of the Patent Office. 

Appearances 'before the ,Patent Office in thepr'Osecution of applications for 
patents present circumstances which are quite different from trademark matters 
and which, in our 'Opini'On, warrant an exception to the rule proposed by this bilL 

'From 1897 to 1922, the rule Pl"opo'sed ;by this bill was in effect. In 1922, at
torneys-at-Iaw were all'Owed '00 qualify for admission by filing proof that they 
were "possessed 'Of legal and technical qualifications" which had :theret'O,fore 
been requir€ld of nonlawyers. This procedure was not found to be effective as an 
assurance 'Of competency ,f'Or this par,ticularly demanding practice and in 1934 
the examination ,procedure was adopted to assure a sufficient basic knQwledge 
in scientific and technical matteI'S and in the technical 'aspects of pa'tent 
prosecution. . 

The U.S. Supreme Court in 1892 characterized the specifications and claims 
of a patent, particularly if the invention Is at all complicated, as one of the mos~ 
difficult legal instruments to draw with accuracy. Reference to this stateroen 
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was made by that court as recently as 1963 in Sperry v. Florida, 373 U.S. 379, 383. 
Section 112 of the patent laws requires an applicant to describe the invention "in 
such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and 
use the same >I< * "'." Lack of knowledge in this field on the part of the person 
drafting the application is damaging from the viewpoint of the inventors whose 
property rights in the invention may be jeopardized and from the viewpoint of 
the Department of Commerce where the prompt issuance of patents when war
ranted is a matter of grave concern not only to us but to the Congress and to 
the general public. 

Major efforts are being taken by the Congress by large annual appropriations, 
and by the Commissioner of Patents to effect a more prompt issuance of patents 
and to lessen the period which presently exists between application and issuance. 
The Patent Office, on July 1,1964, revised examining procedures to achieve these 
ends. Four major changes in patent examining procedures are involved. 

The first requires each examiner to give priority to that application in his 
docket, whether amended or new, which has the oldest effective U.S. filing date. 
Under this new procedure it is anticipated that the examiner will be in a 
position to act on each amended application within 1 month of receipt of the 
applicant's response. The second major change calls for a more thorough first 
action on each new application coupled with an indication by the examiner of 
the existence of allowable claims or subject matter in the application if patent
ability exists. The third major change requires that, except in rare circum
stances, all second actions on the merits shall be final. This, as well as the 
fourth major change, should shorten the time period required for disposal of 
an application by eliminating one or more actions which previously had been 
customary. The fourth major change aids in· shortening the prosecution time 
by the setting of 4-month statutory periods for response in nearly all cases. This 
curtails the maximum statutory time for response by 2 months. 

Through March of this year we have disposed of 75,797 applications for a re
duction during fiscal 1965 of 10,721 applications from the backlog. 

The demands which this technique makes on the attorney representing an 
applicant are obvious. Even more than in the past, to protect the interest of the 
applicant, it is essential that the attorney not only be well-quali'fiedin the patent 
law and the regulations of the Office governing this practice but also that he 
have technical qualifications enabling him to understand the prior art in which 
the discovery is made. An unqualified practitioner facing these demands for 
prompt and thoughtful action may not only jeopardize the rights of the applicant 
but also, because of his lack of knowledge, jeopardize his standing in the profes
sion generally as a result of well-meaning errqrs in this field. An essential role in 
the success of this procedure is a qualified, able attorney representing the appli
cant. 

Examination of our records shows that :about one-third of the attorneys who 
take the examination do not pass it. These are attorneys who have pre9Umably 
made some effort to inform themselves on the subject before the test and who 
also consider themselves at the time of taking the test as equipped to represent 
others before the Patent Office. 

Rule 342 of the Rules of Practice of the United States Patent Office in Patent 
Cases authorizes the Commissioner to recognize, for the purpose of prosecuting a 
specified application or applications, a person who can show that such recogni
tion is necessary or justifiable. Most persons so recognized are lawyers but some 
are not. In 10 recent consecutive years such recognition was extended to lawyers, 
not otherwise entitled to practice before the Office, for the prosecution of only 38 
applications. Petitions to allow9Uch practice are rarely granted. We estimate 
that 10 are refused to 1 that is allowed. Thirty-six of these applications were 
abandoned and this at a time when the general figure for allowance for all appli
cations was 60 percent. An informal investigation indicated that approximately 
60 percent of these applications appeared to disclose patentable subject matter. 
An unusually large number were 'abandoned after the first rejection. They were 
not prosecuted with the 'Usual vigor. 

In 26 of the 38 cases, the· claims were grossly informal, a large number of the 
drawings were faulty,and the number of insufficient specifications were excessive 
as were the number refused a filing date because of the omission of parts 
required by law. The time spent by exami-ners in assisting these representatives, 
as measured by the letters written, quadrupled by comparison with the usual 
instances of compara'ble complexity. 
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The study of these applications alone, in our opinion, provides a sufficient 

basis to warrant an exception for patent activities to any legislation, such as is 

here under consideration. 


Section 122 of title 35 provides for secrecy of patent applications. Sections 

181-188 of that title provide further fQr secrecy in the case Qf inventions, the 

disclosure Qf which might be detrimental to. the natiQnal security. Leaving 

aside any questiQns Qf dishQnesty, there may be hQnest misunderstandings as 

to the existence Qf an attQrney Qr agency relatiQnship. This is presently re

solved by the requirement of a written PQwer Qf attQrney. Presumably, under 

sectiQn 6 (b) (1) Qf S. 1336, the Patent Office WQuid have to. accept the mel''' 

persQnal appearance Qf a purported representative, Qr his mere say-so, befol'~ 

turning over dQcuments for his perusal. 


For these reaSQns we urge mQst strQngly that the Department seek an excep_ 

tiQn to sectiQn 6 of S. 1336 authQrizing the appearance of attorneys in matters 

relating to patents without the examinatiQn and registratiQn techniques prei"

ently used, and that an extension be sought of the exemptions in 3 (e) to take 

Into account the circumstances described abQve which confront the Patent Office 

in its administration Qf the patent and trademark 1aws. 


GENERAL CQUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., May 11, 10G5. 

Hon..TAMES O. EASTLAND, 
Chairman, Committee on tkeJudiciar1j, 
U.S. Senate, Wa8Mngton, D.C. 

DEAR MR. CHAIRMAN: This is in resPQnse to. yQur request fOol' the views of 

the Department Oof Defense Qil S. 1336, 89th CQngress, a bill to. amend the 

Administrative Procedure Act, and fOol' Qther purpo.ses. 


The purpQse Qf the bill is as stated in the title. 
The views of the Department Qf Defense Qn the revision Qf S. 1663, 88th 


Congress, prepared by the SubcQmmittee on Administrative Practice and Pro

cedure, were submitted in a letter frOom me dated July 23, 1964. Although 

much of S. 1336 is similar in language and in apparent purpose to the subcom

mittee revision o.f S. 1663, there are enQugh significant changes to warrant careful 

selectiQn in Qur repetitiQn of thQse earlier views. Where, hQwever, there are 

no changes we will repeat our cQmments of July 23, 1964, as appropriate. 


First, we wish to. reemphasize QUI' introductQry o.bservations Qf last year 
that the Department's comments are addressed primarily to' those pro.visions 
o.f the bill which, in the QpiniQn of the military departments and agenCies, eQuId 
have a Significantly adverse effect Qn the Department's operati'Ons. Represent
ative examples are recited in the succeeding paragraphs Qf the extent to' which 
the Department's administrative wo.rklo.ad and Qperatio.nal CQsts WQuid be im

measurably increased witho.ut any discernible imprQvement in its administrative 
prQcedures. This result may be due to' the fact that the requirements Qf this 

bill are deSigned primarily fOol' the activities of the regulatQry agencies and 

thus prove especially unsuited for application to' Department o.f Defense activi

ties having quite different o.bjectives. 


FOol' this same reasOon it is difficult to' give precise meaning to' prQvisiQns Qf 

the bill in the terms of GQvernment agencies other than regulatory and there

fo.re also. difficult to. predict the precise impact of the bill if enacted into. law. 

For these reasons the Department is strQngly opposed to. S. 1336 and recom

mends that the Administrative PrQcedure Act cQntinue the exemptiQns contained 

in the present law. 


"With regard to. the "definitiQns" in section 2 o.f S. 1336 this Department defers 
for the most part to the views of the Department o.f Justice and the regulatory 
agencies mQst directly and significantly affected by the Administrative Procedure 
Act. With regard to sectiQn 2 (d), hQwever, the definitions of "order" and 
"adjudication" are objectiQnable insQfar as they affect the procurement functiQn. 
The Department Qf Defense sUPPQrts Prof. Kenneth Culp Davis' recQmmendation 
to the subco.mmittee to. exclude cQntracting and purchasing functiQns from the 
definitiQns. An excerpt fro.m his testimony on page 272 Qf the July 1964 hearings 
on S. 1663 follQWS : 

"NQW I will speak just of Qne more subject, unless there are questions, and 
that is the definition o.f adjudicatiQn and Qrder and opinio.n at the beginning of 
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section 2(d). The present bill follows the Administrative Procedure Act in its 
definition of adjudication which I think has always been unsatisfactory. Adjudi
cation is any matter other than a rule. Well, wfiat is any matter other than a 
rule'l 

"Does it include a Government contract, a purchase, a conversation between 
the administrator and a private party? Is that an adjudication? Is it a matter? 
It seems to me the words are altogether too broad. In my written statement 
I use the illustration if the President decides to go to his Texas ranch for the 
weekend, that is adjudication if you take the words of the statute as they are 
literally. I don't think it ought to mean that. I think we have to scale that 
down somewhat. Working with this kind of definition, which bobs up in so 
many places, is dangerous bUSiness, but I have attempted a new definition. I 
would propose that adjudication should be defined as agency proeess for deter
mining the rights, obligations, or privileges of named private parties include 
licensing, granting of Government funds to private parties, and rateruaking for 
named parties, but excluding contracting, purchasing, and granting funds to 
State or foreign governments. This will bring the definition into line with what 
1 think is the general understanding of the meaning of the term 'adjudication.' " 

'l'he S. 1336 revision is more objectionable than the broad definition previously 
used because "adjudication," being the process for formulating an "order" now 
includes any "processing'" '" II< to determine the rights, obligations, and privileges 
of named parties" and "rulemaking" is not expressly excluded. 

Keeping in mind that section 4 of S. 1336 would no longer exclude matters 
relating to public property or contracts, the result of enactment might be that 
not only will rulemaking by the Armed Services Procurement Regulation Com
nlittee become subject to section 4, but in addition, where a deviation from the 
regulation that affects contract obligations of named parties is being considered, 
the deviation action could become an "adjudication" under section 2(d), even 
though it is a discretionary determination of the Government, acting in a pro· 
prietary capacity. 

Of perhaps greater impact is the potential effect of the broad definition on 
ordinary purchasing and contract actions. The July 23, 1964, report mentioned 
thait the Department of Defense is involved in approximately 10.5 million con
tract transactions per year. These transactions involve innumerable "disposi
tions" that mayor may not be considered "final," in determining the "rights, 
obligations, and privileges of named parties" on such qUestions as responsiveness 
of bids, responsibility of bidders, and coDitract performance problems. 

While the definitions in the current act are also broad, their impact on these 
questions has not been severe. As Professor Davis' comments indicate, the 
general understanding of "adjudication" would have excluded purchasing and 
contracting functions under the act, but S. 1336 differs so markedly from the 
act in other related sections that the effect of the broad language cannot ade
quately be gaged. 

The general effect of section 3 of S.1336, if it were enacted, would be to greaitly 
increase the volume of Defense material that must be published in the Pederal 
Register; to make available for public inspection and copying many additional 
agency opinions, order, manuals, internal instructions. and iIllterpretations of 
policy; and to require that all office rec'ords other than those specifically excluded 
by eight exemptions be made available to any per8on. A person whose request 
for the production of records or information is denied by the agency may under 
section 3(c) of S. 1336 bring aotion in a district court of the United StateS' to 
enjoin the agency from withholding the reco;rds or information, and noncompli
ance with a court order to produce the records or information is specifically made 
a basis for a contempt citation against the responsible officials of the agency. 

The introducitory paragraph of section 3 of the Administrative Procedure Act 
(5 U.S.C. 1002) currently authorizes exceptions to the publication and availa
bility requirements of the remainder of the section when "there is involved (1) 
any function of the United States requiring secrecy in Ithe public interest or (2) 
any matter relating solely to the internal management of an agency." These 
exceptions, stated in broad general language that leaves considerable discretion 
to the responsible officials of the agency, are considered by the Department of 
Defense to provide highly desirable authority for avoiding publication or deny
iag availability to many records, rules, and opinions in which the public either 
has no legitimate interest or which require in the public interest nonpublication 
or nonavailability. An effort to eliminate this discretionary authority by sub
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stituting legislative categories of exemption from the general requirements seem_ 
likely to prove unsuccessful. in view ()f the wide dissimilarity of functions ana 
problems of various executive agencies. 

By narrowing the area of discretion that can be exercised by the executive 
agency official in protecting from general exposure the records and information 
which he has in his custody and for whiCh he is responsible, the bill threatens 
infringement of executive prerogatives constitutionally guaranteed by Ithe sep
aration of powers. The net effect of the bill is to attempt to substitute for dis. 
cretion in the protection of information for which the executive branch is 
responsible, Ithe discretion of the legislative branch, expressed in the language 
of the statute, and the discretion of the judicial branch, expressed in its interpre_ 
tations of the imprecise language of the bill when deciding the cases over which 
it would gain jurisdiction under section 3 (c) . 

In regard to the questionable constitutionality of such legislation, we note 
the views of the Department of Justice set forth in comments accOmpanyin"" 
the letter of August 10, 1964, from the Assistant Attorney General, Norbert A 
Schlei, Office of Legal Counsel, to the chairman of the Subcommittee on Adminif;~ 
trative Procedure and Practice, Committee on the Judiciary, U.S. Senate. Al
though these views were expressed with respect to section 3 of S. 1663, 88th 
Congress, section 3 of S. 1336 appears to be sufficiently similar to that previous 
bill to necessitate the same constitutional objections. To a similar effect are the 
remarks of Assistant Attorney General Schlei which were made on March 30 of 
this year before the Foreign Operations and Government Information Sub. 
committee, Committee on Government Operations, Rouse of Representatives on 
the proposed "Federal Public Records Law," R.R. 5012, 89th Congress,' 1st 
session. 

More specifically, section 3 (a) of S. 1336 would require the publication in the 
Federal Register of a great mass of material of little or no interest to the 
public in general or to any substantial segment of the public. The Federal 
Register would become an unwieldy document of less value to members of the 
public frequently, significantly, or directly affected by the actions of Federal 
agencies than the version currently published. Much of the material, which 
may be excluded from publication under the introductory paragraph of section 3 
of the Administrative Procedure Act because it involves a "function of the United 
States requiring secrecy in the public interest" or a "matter relating solely to 
the internal management of an agency," would have to be published under 
S. 1336 despite the damage this might do to the functioning of the agency, the 
extra administrative workload that would be imposed, and the lack of broad 
public interest in the material published. 

An example of the undesirable consequences of section 3 (a) of S. 1336 that 
would be of particular concern to the Department of Defense is its possible 
effect on court-martial actions against members of the Armed Forces who have 
violated general orders or regulations. At present, actual knowledge of a general 
order or regulation need not be alleged or proved in court-martial trials for 
failure to obey such an order or regulation (see Manual for Courts-Martial, 
United States, 1951, pars. 154a(4), 171). Assuming that such orders or regula· 
tions are "substantive rules of general applicability adopted as authorized by 
law" under section 3(a) (D) of S.1336, then a member could not "in any manner 
be required to resort to or be adversely affected" by them unless they are either 
published in th~ Federal Register or unless he has "actual and timely notice" of 
their terms. Thus every general order or regulation would have to be published 
in the Federal Register unless the services are willing to gamble on their ability 
to prove, in event of Violation, actual and timely knowledge of the order or 
regulation involved. Since it is probably safe to assume that few members of 
the Armed Forces will read the Federal Register and that persons outside the 
military departments have little interest in most such orders or regulations, this 
extra costly publication effort required by S. 1336 would almost certainly serve 
no legitimate interest. 

S. 1336 would require the publication of "interpretations of general applica
bility" whereas S. 1663 applied to all "interpretations." Although this is an 
improvement over S. 1663, it is not a return to the provisions of the act, which 
apply to ."interpretations formulated and adopted by the agency for the guidance 
of the public." If the provision in the act needs strengthening, I.e., if there are 
interpretations that an agency does not purposely adopt for the guidance of the 
public but are necessary for the public's guidance, it still would not follow that 
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fill interpretations of general applicability should be published in the Federal 
I:wgister. A modification might be made to require publication of "all interpre
tations adopted by the agency that are necessary for the guidance of the public." 

S. 1336 contains a requirement that was in S. 1663 that "the offioers from 
'lohom " * " the public may secure information, make submittals or requests, or 
obtain decisions" be published in the Federal Register. If the descriptions of 
central and field o'rganizations and established places at which and methods 
whereby such information can 'be obtained are published, no need is seen for 
illlPosing the additional burden of naming all the different officers from whom 
the information may be obtained. If all of the different personnel from whom 
the myriad of pieces of information are to be obtained are separately listed 
and kept current, it would represent an expensive, time-consuming and unneces
1'ary task. If only one focal point were named, it may represent an added cost 
of doubtful value to the public.

Section 3(b), S. 1336, adds a requirement, without any qualifying definition, 
to make "staff manuals and instructions to staff that affect any member of the 
public" available for public inspection and copying unless they are promptly 
published and copies offered for sale. This provision is objectionable since staff 
1118nuals and instructions to staff on countless courses of action may affect the 
public but should not necessarily be available to public inspection. Instructions 
such as special quality control procedures designed for individual cases to avoid 
receipt of nonspecification supplies and professional instructions pertaining to 
defense o.f or settlement of litigation are examples of instructio.ns to staff that 
affect the public but that should no.t be open to. public inspectio.n. Yet, the sectio.n 
3(e) exemptions are not broad eno.ugh to cover them. 

Section 3(b) of S. 1336 is objectionable, as was 3(b) of S. 1663, in representing 
a vast expansio.n over the present act in the general requirements for making 
available for public inspectio.n, without adequate exemptio.ns, all statements of 
policy and interpretations that are not published in the Federal Register. In 
view of the publication requirements applicable to both substantive and pro
cedural rules as well as statements of policy and interpretatio.n that are adopted 
for the public's guidance (or necessary for the public's guidance) no. need is seen 
for expanding the requirements of 3(b) of the act to such an indeterminate 
extent and then compounding the burden by requiring that "Every agency also. 
sball maintain and make available for public inspection and copying a current 
index providing identifying information for the public as to. awy matter which 
is issued, adopted, or pro.mulgated * • * and which is required • • * to be made 
available or published." [Italic supplied.] 

In addition, the requirement for public inspection and copying imposed by 
section 3 (b) of S. 1336 does not seem entirely'consistent with section 3 (a). For 
example, the "staff manuals and instructions to. staff that affect any member 
of the public"and which must only be made available for inspection and copying 
under section 3 (b) will frequently contain rules, statements, and descriptions 
which section 3 (a) requires published in the Federal Register. Consequently, 
some greater effort to distinguish those matters which must be published and 
those which must only be made available to. the pU!blic seems necessary. Mo.re
over, the "statements o.f po.licy and interpretations" that must only be made avail
able to. the public under section '3 ( b) 'are not, as indicated abo.ve, entirely dis
tinguished from the "statements of general policy" [emphasis supplied] which 
must be published under sectio.n 3(a) (D). 

The authority 'in section 3(b) to delete identifying details from "an opinion. 
statement of pOlicy, interpretation, or staff manual or instruction" made avail
able to the public in order to prevent a "clearly unwarranted invasion of per
sonal privacy" Wo.uld: help mitigate 'Some of the damage that otber\\1se would 
result if the section were enacted. The requirement, however, that such dele
tions must be "fully explained in writing" impo.ses a serious administrative bur
den as the price of protecting privacy. 

With regard to sections 3(.c) and 3(e) of :S. 1336 we note that they are sub
stantially identical with sectio.ns 1(b) and l(c) of H.R. 5012, 89th Congress. 
This is a bill "to amend section 161 o.f the Revised Statutes with respect to the 
authority of Federal officers 'and agencies to withhold informationam:d limit the 
availability of records" and to which the objections of the Department of Defense 
were submitted on March 30, 1965, to the chairman, Committee on Government 
Operations, Honse of Representatives. 

As we noted in that report o.f March 30, 1965, a provision such as subsection 
(c) is objectionable to this Department because it would require Defense officials 
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to carry the burden of justifying the withholding of information or records and 
to suffer the punishment for contempt in the event of noncO'mpliance with 'a COUrt 
order. This aspect of the proposed law 'ignO'res the fact that the ultimate 
responsibi'lity fO'r the conduct of the executive branch rests with the President 
The employees of the executive branch work for the President and should not 
be subject to contempt of CQurt when perfDrming an official act inaccordan'Ce with 
directives of an agency head. Certainly it is nDt cO'nducive to gODd governlhent 
to have a statute that purports to place a subordinate in the position of being in 
contempt of court in the performance of an offici'a! act ; nor, as an alternative 
furnishing documents in direct violation of an order of the agency head. ' 

If, in fact,subsection (c) is intended to' provide a contempt penalty for a Sub. 
ordinate who withholds information at the direction Df the President or a depart. 
ment head, the subsection is of questionable legal validity. In this connection 
see In re Timber8. (226 Fed. 2d 501 (1955», and cases therein cited. 

In order to comply with requirements of sections 3 (c) and 3 (e) of S. 1160 
if it were enacted, it would be necessary in each component of the Department of 
Defe'llse to build a large staff whose duty would be to determine the availability 
of records and information, to facilitate its collectiQn from a variety of storage 
Sites, and to assist in defending against suits in U.S. district courts anywhere 
in the United States. Sue'll an QrganiZllltional requirement would be exceedingly 
costly. If such a bill is enacted, it ShDUld therefore include an authorization 
cQnsistent with the "sense of the Congress" eXPO'unded in the act of August 31 
1951, chapter 376, title V, section 501 (5 U.S.C. 140) for user charges that would 
cover the full CO'st of acquiring and providing the informa'tion or record obtained. 

We also nate that section 3(c)O'f S. 1336 ,seems to suffer frQm a difficulty tha,t 
is similar to' that found in other bills dealing \"ith the same subject; namely 
the intended distinction, if any, between record and information. The fund'a~ 
mental legistadve instruction in section 3 (c) is an affirmative requirement that 
every 'agency "make all its recm'ds promptly available to' any person" [emphasi's 
supplied] ; yet in the second sentence of the same subsection district courts of 
the UnUed States are given jurisdiction to enjoin the agency from withholding 
"agency records and information and to order the production of any agency reo
ord or information imprO'perly withheld from ,the complainant." [Emphasis 
supplied.] This inconSistency provides a basis for conduding that there could 
be no improper withholding of information under the statute, since the only 
obligation of the agency is to make >its records avail8!ble to any person. If there 
is no such obligatiO'n,an agency needs no specific authority to withhold informa. 
tion from the publiC, and the exceptions of subsection (e) need apply only to 
records. 

Thus, subsection (C) of section 3 Qf 'the Administrative' Procedure Act (5 
U.S.C. 1002) governs the availability of "public records." The Attorney Gen
eral's Manual on the Administrative Procedure Act (1947), page 25, concludes 
that internal memorandums are not considered "O'fficial records." Similarly, sec
tion 3 (e) (5) of S. 1336 provides an exception to the availability requirements for 
some kinds of interagency or intraagency memorandums. Therefore, there are 
inconsistencies between the terms of the bill and subsection 3 ( c) of the Adminis
trative Procedure Act and a further internal inconSistency within the bill, in 
thatconrr(:s are given authQrity to require production of info1"lllation presumably 
including internal memorandums, whereas internal memorandums are exempt 
from production under section 3(e) (5) of the 'bill and under section 3(c) af the 
exi,sting Administrative PrOC'edure Act, and the obligation to "make available" 
extends only to records under section 3 ( e) of the bill. 

Subsection (e), in setting forth specific exceptions to the general requirements 
of the remainder of S. 13'36 raises a host of unresolvable issues and problems. 
Section 3(e) (1), for example, authorizes an exception to the affirmative requir~
ment of the bill only if "specifically required by Executive order." [ItalIc 
supplied.] EmplO'yment of this exception, therefore, apparently requires a 
Presidential decision in the form O'f an order that can be cited and interpreted 
by a subordinate. Whether an official fO'rced to defend himself in a court 
action brO'ught under section 3 (c) need O'nly cite the Executive order in justif!
ing his decision to withhold or whether the O'rder itself must be sustained lS 
not determinable from the language. ,The phrase "by Executive order" s~cms 
to prevent delegation, and the word "specifically" invites claims of invalIdity 
if any attempt to withhold information or records by category is made. !he 
impossi,ble burden that would be placed O'n the President if he were reqUIred 
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to make individual judgments in the case of every document that is to be 
treated as privileged is apparent. 

Although the second exception for "internal personnel rules and practices 
of any agency" is desirable as far as it goes, it makes no provision for the 
many other kinds of internal rules and practices equally deserving of protection 
and of no legitimate interest outside the agency. Moreover, it raises a ques
tion concerning the status of matters which cannot satisfy the requirement of 
relating "solely to personnel rules and practices" but involving other matters as 
well. It appears to be the intent of the provision to give no protection to 
those portions of records which relate to internal rules and practices of an 
agency when they are mixed with other information. An example of the 
kind of internal management rule that would receive no protection under section 
3 (e) (2) of S. 1336 is found in DOD Directive 4105.46 which prescribes the 
permissible price latitudes for DOD negotiators in cost-plus-fixed-fee contract 
negotiations. The undesirability of making such information generally available 
is obvious, but S. 1336 provides no basis for protecting it. 

The exception in section 3 ( e) (4) for "trade secrets and commercial or 
financial information obtained from the public and privileged or confidential" 
is difficult to interpret. Requiring that trade secrets and commercial or 
financial information obtained from the public be privileged or confidential 
before they are entitled to protection begs the question of how that kind of 
information achieves the status of privilege or confidentiality, if not by this 
subsection. Such information, in whole or in part, may be afforded a privileged 
or confidential status 'by reason of the criminal penalties under section 1905 of 
title 18, United States Code, imposed on officers and employees of the United 
States for its unauthorized disclosure.. If so, then it presumably falls within 
section 3 (e) (3) of S. 1336 for matters "specifically exempted from disclosure 
by statute." ,Should the intent be, however, to provide protection for all 
information of this type obtained from the public with the understanding or 
assurance that it will be protected as privileged information, regardless of 
whether it comes within the criminal provisions of 18 U.S.C. 1905, then section 
3 ( e) (4) should be redrafted to say so clearly. . 

Section 3 (e) (5) recognizes the necessity for protecting interagency and intra
agency memorandums. The reason for limiting this exception to those llllemo
randums dealing "solely with matters of law or policy" is, however, not obvious. 
It is a well~accepted maxim that no large organization can function effectively 
if communications from subordinates to superiors or between subordinates are 
subject to general public scrutiny. For agency decisions by superiors to be 
made with the benefit of full, frank, a:nd open discussion, and recommendations 
by and between subordinates, these commentS' and recommendations must have 
the protection of privileged information. Otherwise, every memorandum would 
bl~ carefully written with a view toward the possible impact of its exposure 
to the public. The inhibiting influence of such a requirement is inevitable. 
Yet exception 5 of paragraph 3(e) apparently would limit this privilege to 
exclude memorandums that contained any mixture of fact with law or policy. 
The difficulty of writing a memorandum of law or policy without including 
factual matters would have the effect of either denying1Jhe privilege to many 
memorandums that should be protected or promoting artificial memorandums 
splitting, with factual memorandums cross-referenced to policy or legal memo
randums on the same subject. The extra burden of the second possibility would 
cause unjustifiable. increases in administrative costs. Memorandums dealing 
with both law and policy would also not fall within exception 5 of paragraph 
3 (e) and would have to be split before qualifying for the priVilege. 

Although the exception provided by section 3 (e) (6) is 'highly desirable, the 
burden in the event of legal challenge of proving in a Federal court that revela
tion of the record or information would constitute a "clearly unwarranted 
invasion of personal privacy" is a hea\"y one. Discretion of the agency to de
termine what is "clearly unwaranted" when privacy is invaded would be subject 
to the review of any district court judge before whom an action for production 
of the record or information was initiated. FUrthermore, tmless some provi
~ion is made for examination af the information or record by the court in 
camera, such 8S that in section 3500, title 18, United States Code, the invasion 
of privacy would occur in the course of the very litigation that attempts to 
prevent it. 

Again, the exception provided in section 3(e) (7) for investigative files indicates 
recognition of the necessity for protecting such information, but the limitation 
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on the protection significantly reduces its beneficial effect. There are many 
investigative files compiled and helel by the Department of Defense for other 
than "law enforcement purposes" which nevertheless require the same protection. 
For example, investigative files compiled for the purpose of determining whether 
an individual is to receive a personnel security clearance for access to classi
fied information often contain highly personal and sometime prejudicial in
formation (perhaps even inaccurate) that should not be available to the general 
public. The reasons for this are much the same as for those which jnstify the 
privilege for investigative files compiled for Ia w enforcement purposes. They 
include, among other things, the protection of privacy, an interest expressly 
recognized as valid under section 3(e) (6). The necessity of treating such fileR 
as privileged has been endorsed by several Presidents of the United States 
and has generally been respected by Congress. (See, for example, President 
Truman's memorandum of March 13, 1948, addressed to all officers and employees 
in the executive branch of the Government, who are directed to decline to furnish 
information, reports, or files dealing with the employee loyalty program.) 

Other investigative files such as aircraft accident investigation reports also 
contain invaluable information that is obtained only by the assurance that it 
will be treated as privileged. Judicial recognition of the necessity for protect
ing such information in aircraft accident investigation reports is found in such 
cases as Machin v. Zuckert, 316 Fed. 2d 336 (C.A.D.C. 1963), where the legitimate 
interests of the Government in promoting air safety was recognized by the court 
as a valid reason for denying to the litigants access to the accident report. Other 
inspection and survey reports of investigation are also dependent on full and 
frank exchanges between investigators and the persons questioned, and the 
continued protection of the information obtained in the course of these exchanges 
is absolutely essential to the continued flow of information vital to the effective 
and efficient management of the Defense Establishment. 

Some additional examples of the kinds 'Of information 'Or records which the 
Department of Defense n'Ow considers it essential to treat as privileged but 
which might not reeeive protection under S. 1336 are the following: 

1. Reports of proceedings pertaining to the conduct of, or the manner of 
performance of duties by, military and civilian personnel and the names of 
persons who participated in the investigation or adjudication of any particular 
case. 

2. All reports, records, and files pertaining to individual cases in the military, 
civilian, and industrial security programs, including the names (}f individuals 
who participated in the C'ODsiderationand disposition 'Of any particular case and 
the decisions made. 

3. Examination questions and answers to be used in training courses or in a 
determination of the qualifica·tions of candidates for employment, entrance to 
duty, advancement, or promotion. 

4. Information as to the identity of confidential sources of information and 
informa'tion furnished in confidence. 

'5. Information which is, 'Or reasonably may 'be expected to be, connected with 
any pending 'Or anticipated litigation before any Federal or State court or re/.,'Ula
tory body, until such information is presented in evidence or is deter,mined'to be 
appropriate for public disclosure. 

6. Advance information on proposed plans to procure, lease, or otherwise 
acquire and dispose of materials, real estate, facilities, or functions, which would 
provide undue or discriminarory advantages '00 private or personal interests. 

7. Preliminary documents pertaining to proposed plans or policy development 
when premature discJo-sure would affect adversely morale, discipline, or efficiency. 

8. Conversations and communications between personnel of the Department of 
Defense, including defense contractors, and between such persons and repre
sentatives of other Government agencies, which are merely advisory or prelim
inary in naiureand which do not represent any final 'Official a'Ction, and docu
mentary evidence of such contacts. 

'The requirement of section 3(d) of ,S. 1336 that agencies keep records that 
will be available for 'public inspection of final votes in "every agency proceeding" 
could, in view of the very broad definition of agency proceeding in section 
2(g) of the Administrative Procedure Act, he construed as applicable to a wide 
variety of broad activities of the Department of Defense. Such agency proceed
ings as C'Ourts-martial would probably be excepted under section 3' (e) (3), since 
secti'On 851 of title 10, Uni:tedStatesCode, specifically requires secret ball'Ots 
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in courts-martial; <but whether military selection boards, discharge review 
boards, 'records correction boards,and various military and civilian personnel 
security bO'ards would also be e:x:ceptedfrom the requirement (Jf publicly re
corded voting is not certain. If the votes of these "agencies" on individual cases 
are considered "matters .. '* '" related solely to the internal personnel practices" 
of ,the agency, then -they come within the exception of 'section 3(e) (2). If not, 
making ithe voting record of each member publicly available is likely to subject 
them to individual pressures and criticisms that ought to be borne by the collegial 
body itself or the agency after it takes final action in the proceeding. Moreover, 
it could have the unfortunate effect of encouraging "voting for the record" and 
O'f discouraging dissen'ting or minority votes O'f personal conviction. 

The Department of Defense appreciates the desirability of facilitating the 
availability of public information and endorses this objective. HO'wever, in 
view of the wide diSSimilarity of functions and problems of the various execu
tive agencies, there is a serious question whether a single statute of general 
applicability can achieve effectively this intended result. 

The Department notes with interest that several of the eminent legal experts 
serving as members of the Board of Consultants and Review of the Administrative 
Procedure Act, established by the Senate Subcommittee on Administrative Prac
tice and Procedure, indicated their serious reservations about many of the pro
visions of S. 1663, 88th Congress, that are comparable in purpose and in language 
to S. 1336. We found particularly realistic and wise the comments of Marvin 
E. Frankel and Walter Gellhorn of the Columbia University Law School which 
begin at page 678 (as pars. 3, 4, and 5 of those comments) of the hearings of 
July 21, 22, and 23, 1964, before the Subcommittee on Administrative Practice and 
Procedure of the Committee on the JudiCiary, U.S. Senate, 88th CO'ngress, 2d 
session. 

In associating himself with the comments of Professors Frankel and Gellhorn, 
Prof. Clark Byse of the Harvard Law School stated in his letter of July 1 to 
the chairman of the Subcommittee on Administrative Practice 'and Procedure, 
Committee on the Judiciary, U.S. Senate (appearing on p. 593 of the hearings of 
July 21, 22, and 23, 1964) several observations which this Department would 
endorse as equally applicable to S. 1336. These include the comment that: 

"It is my judgment that improvement in the administrative process is more 
likely to' be achieved by detailed, O'n-going stUdies by an administrative con
ference than by legislative enactment of S. 1663." 

And the statement: 

"Becanse it does not appear that the proponents of the changes proposed by 


S. 1663 have used the 'method of patiently pursuing the facts and preparing 
remedial measures in light of the specific evil disclosed,' I hope that the sub
cO'mmittee will proceed with caution." 

Even Prof. Kenneth Culp Davis of the University of Chicago, a vigorous pro
ponent O'f revision of many portions of the Administrative Procedure Act, indi
cated his opposition to much of section 3 of S. 1663, on which section 3 of S. 1336 
appears to be based. The reasons for this opposition are set forth on pages 245 
through 249 of the hearings O'f July 21, 22, and 23, 1964, 8ttpra. Of particular 
interest are the following comments of Professor Davis: 

"But section 3 (c) in its present form will do little if any good, and it will do 
an immense amount 'Of harm. It will prevent agencies from receiving confidential 
information in writing from private parties, and for that reason it will not have 
the effect of 'Opening up the confidential information to the public. It will cause 
working papers within an agency to be destroyed, but it will not cause them to be 
made public. It will cause exchanges 'Of ideas and false starts to be made orally 
instead of in writing, but the effect will not be to make anything of this sort 
public'" ... "'. 

"The public interest will suffer when administrators are forced to transact the 
public business without written records. The public will gain little or no in
creased information." 

The limitation in section 4, "Rulemaking," on the exemption for military, 
naval, or foreign affairs functions to those "required by Executive order to be 
kept secret for the protection of the national defense or foreign policy" ean he 
interpreted as confining the exception to only those military, naval, and foreign 
affairs functions which are formally "classHied." Many such functions which are 
not classified are nevertheless so peculiarly military as to make application of the 
rlliemaking procedure inappropriate, if not completely unworkable. For ex
ample, bearing in mind the broad definition in section 2 of "rulemaking," would 
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it be wise to subject to the requirements of notice, formal consultation, and 
hearing the issuance of regulations governing such widely diverse military fUlll:
tions as the 'Operation of the Reserve officers' training program in civilian edu
cational institutions, the determination and designation of vital industrial facili
ties in support of military mobilization production programs, the implementation 
of the Defense scientific and technical information pr'Ogram, or the choice be. 
tween commercial or military transportation facilities for military supplies or 
persollnel? Such regulations govern military functions which do not necessaril:l' 
seem to fall within the exceptions 'Of section 4 (h). Yet subjecting the pron1l11. 
gation of such regulations to the formal requirements of rulemaking is not likely 
to be of benefit to anyone either within or outside the Department of Defense. 

Section 4 'Of S. 1336 would immeasul'ahly hroaden the rulemaking requirementll 
because it has deleted the "internal management" exception which the act, S. 
1663 (original), and S. 1663 (revised) all contained, and which has made clear 
that the vast bulk of regulations pertaining to supply management and other 
internal management regulations are not subject to the rulemaking requirementll. 
While the S. 1663 and S. 1336 revisions have redefined rule to exclude ageu(:y 
statements of "particular applicability," neither that change nor the exception 
in 4(h) of IS. 1336 for "rulings of particular applicability" are adequate in view 
of the deleti'On of the internal management excepti'On. Whatever else such a bill 
would be interpreted t'O mean, if passed, it W'Ould probably be considered that 
much that had been exempted as internal management would no longer be exempt. 
The exception eurrently in the act for agency management and for public property 
and eontracts should be retained. 

Section 4 (c) (2) of S. 1336 puts back, as does section 5 (a), the w'Ords, "re. 
quired by the Constitution," which the subcommittee revision 'Of S. 1663 had 
deleted. In V'iew 'Of the constantly changing norms 'Of procedural due process and 
the oPP'Ortunity t'O c'Omply with changing n'Orms without necessarily applying 
Administrative Pr'Ocedure Act requirements, it W'Ould seem preferable that the 
procedures to be made applicable when C'Ongress itself has n'Ot directly 'Or in
directly made the act applicable, should be determlined in the light 'Of the par
ticular rulemaking 'Or adjudicative function involved. The e'Onsequence of a 
failure t'O f'Oll'OW this c'Ourse may be to invalidate proceedings that c'Omply with 
c'Onstituti'Onally required safeguards but not with all of the requirements of 
the act. 

Section 4 of S. 1336 als'O W'Ould delete 'the provisi'On in the present secti'On 4 of 
the act Which exempts any matter relating to "public pr'Operty, loans, grant'l, 
benefits, 'Or contracts." It W'Ould also delete the exemptions currently pr'Ovided 
in that section f'Or general statements of policY, rules of pr'Ocedure or practice, 
and any situation in which the agency f'Or good eause finds that n'Otice and public 
pr'Ocedure is impractical or unnecessary. The effect of these deleti'Ons would be 
to apply the rulemaking requirements, Le., notice and hearing, t'O the issuance 
of regulations g'Overning the pr'Ocurement 'Of property and services by the De
partment of Defense. 

The Department is 'Opposed to the above changes on two grounds: (1) They 
are unnecessary within the spirit and c'Ontext 'Of the act; and (2) they w.ould 
unduly encumber and delay the issuance of such regulations. 

In the area of procurement, Defense activities are g'Overned by pr'Ocedures set 
f'Orth in the Armed Servic"E's Procurement Act (now ch. 137 of title 10, United 
States Code) and the armed services procurement regulati'On which is issued by 
the Office of the Secretary 'Of DefE'nse pursuant to section 2202 of title 10. United 
States C'Ode. ThE' latter is found in the Code 'Of FE'deral Regulati'Ons c'Ommenc
ing at 32 CFR 1.100. The military departments and the DE'fense Supply Agency 
also issue regulati'Ons implementing the ab'Ove, as do subordinate c'Ommands 
and activities of those agencies. All 'Of these regulations inv'Olve the function 
of bnying property and services necessary to support the Department of Defense 
mission. They prescribe, for example, the types of c'Ontracts to be utilized. 
particular contract clanses to be used. procedures to be followed in aW[lrdi~g 
c'Ontracts. in administering G'Overnment property, in terminating contracts. III 

financing c'Ontractors. and in determininll the allowabiJity of costs. They c'Oncern 
an area in which the Government is acting in its r'OlE" of a contracting party. 
rath€'T than as a sovereign laying down rules t'O g'Overn the conduct of its citiz~ns 
or in dispensing benefits. Accordingly, a fornial pr'OcE'dure which would reCJ1UTf' 
notice and hearing in formulating regulati'Ons in thiR pr'Oprietary area would 
not appear t'O be within the basic sc'Ope and objective of the Administrfttive Pro
cedure Act. 
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Procurement regulations are amended and snp.plemented on a continuing basis. 
The Armed Services Procurement Regulation Committee, which is comprised 
of representatives of the Office of the Secretary of Defense, the military de
partments, and the Defense Supply Agency. meets for all-day sessions at least 
twice a week. Its agenda involves numerous proposed changes to the regula
tion. Revisions to the regulation are promulgated by the periodic issuance 
of revisions and procurement circulars. While many of the matters treated 
wight fall within the exceptions provided in section 4 of S. 1336 as "minor ex
ceptions from, revision of, or refinement of rules which do not affect protected 
substantive rights," it would be difficult, because of the indefiniteness of those 
terms, to segregate those which come within the intended coverage of the rule
making requirement. A similar problem would exist with respect to implement
ing regulations issued by the military departments and subordinate procuring
activities. 

In explaining the reasons for the ex.ceptions currently provided in section 4 
of the act for matters involving, among others, public property and contracts, 
the report of the Senate JudiCiary Committee on S. 7, 791:lh Congress, which was 
enacted as the Administrative Procedure Act, stated: 

"The exception of proprietary matters is included because the principal con
siderations in most such cases relate to the mechanics and interpretations of 
policy. and it is deemed wise to encourage and facilitate the issuance of rules 
by dispensing with all mandatory procedural requirements. None of these ex
ceptions, however, is to be taken as encouraging agencies not to adopt voluntary 
public rulemaking procedures where useful to the agency or beneficial to the 
public. The exceptions merely confer a complete discretion upon agenCies to 
decide what, if any. public rulemaking procedures they will adopt in a given 
situation within their terms." (S. Rept. No. 752, 79th Cong., 1st sess.) 

The Department of Defense has complied with the intent of the Congres-s as 
indicated in the above-quoted language. Industry views are often solicited 
prior to the issuance in the Armed Services Procurement Regulation of a pro
curement regulation or a change thereto. This is accomplished through the 
solicitation of the written views of the various industry associations which: 
represent defense contractors. These associations include, among others, the 
National Security Industrial Association, the Electronic Industries Association, 
the Aerospace Industries Association, the American Ordnance Association, the 
U.S. Chamber of Commerce, the Associated General Contractors of America. 
the A utomobUe Manufactures Associa tion, the Machinery & Allied Products In
stitute, the National Association of Manufacturers, the Shipbuilders Council of 
America, the Strategic Industries Association, and the Wesern Electronic Manu
facturers Association. The Department has also established a Defense Industry 
Advisory Council which is composed of representatives comprising a cross sec
tion of defense industry. The Coiuncil is frequently consulted on procurement 
policy matters. Through such close coordination with industry, industry views 
are received and considered. At the same time formal notice and hearing pro
cedures are avoided which would unduly delay the timely issuance of necessary 
regulations. 

The reasons for which the Congress exempted contract and public property 
matters from the formal requirements of rulemaking in the Administrative 
Procedure Act of 1946 are equally sound today. The Department is unaware of 
any demand for the removal of this exemption. The Department recognizes 
the need for consultation and coordination with industry in appropriate situa
tions. It is opposed, however, to the imposition of mandatory procedural require
ments which could so hinder and delay the issuance of regulations that procure
ment policy and procedures would be unresponsive to changing defense needs. 

Section 5: Adjudication, of S. 1336 deletes the following specific exceptions to 
the required procedures contained in the present section 5 of the act: 

"* * * (1) any matter subject to a subsequent trial of the law and the facts 
de novo in any court; (2) the selection or tenure of an officer or employee of the 
United States other than examiners appointed pursuant to section 11; (3) pro
ceedings in which decisions rest solely on inspections, tests, or elections; (4) 
the conduct of military, naval, or foreign affairs functions; (5) cases in which 
any agency is acting as an agent for a court; and (6) the certification of 
employee representatives-" 

In contrast, S. 1336 would require the prescribed adjudication procedures: 
"(a) In those cases of adjudication which are required by the Constitution 
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or by statute to be determined on the record after opportunity for an agency 
hearing-" 

Not only does Section 5: Adjudication, as contained in S. 1336, delete the 
desired military and other exceptions in the existing act, but section 5 ( a) a~ 
contained in S. 1336, WQuld, in addition to those cases required by stat~lt!: 
enlarge the requirement for adjudication to those cases required by the Con::;ti: 
tution. This broadened requirement would include every type of case in whieh 
a court of law determines that administrative "due process" requires a hearh, 
despite the absence of a statutory requirement. Deletion of the military excel~ 
tion in section 5 and the addition of a constitutional requirement would have an 
adverse impact, particularly on the Department's administration of its own 
military and civilian personnel. This would constitute an undesirable departnre 
from the basic purpose of most of the other provisions of the act which are aime(i 
primarily at the relationships of the Government (particularly the regulatory
agencies) with members of the general public. 

This section could be construed as giving the right of statutory adjudication 
procedures to any military member or civilian employee, probationary or other
wise, in almost any type of personnel action, ranging from discharge to reasshn_ 
ment or failure to be selected for promotion. Congress has already spelled ;ut 
carefully, in other laws, the minimum procedural rights to be granted in many 
types of pers()nnel actions. In addition, the Department has in many instances 
granted procedural benefits to its personnel beyond those prescribed by law. 
Because of the great varieity in the character of personnel actions, all factors 
must be carefully weighed before deciding upon the procedures for a particular 
type of actio'll. The Department of Defense considers that it would be a serious 
mistake to extend statutory adjudicaJtion procedures to many personnel actions. 
This would not ()nly increase materially the costs to both Government and the 
individuals concerned, but could also hamper personnel administration to a 
degree which would seriously impair Ithe accomplishment ()f the basic mission of 
the Department of Defense. 

The adjudicati()n requirements of section 5 of the act were limited to cases 
required by statute alone t() be determined on the record, and there was also an 
express exemption for "any matter subject to a subsequent trial of the law and 
facts de novo in any court." There is also no c()unterpart in the act to section 
5(b) of S. 1336 imposing gl'neral procedural requirements of an indeterminate 
nature on "aU other cases of adjudication * * * ." 

The section 5 (b) provisions on procedure "in aU other cases of adjudication," 
while seemingly innocuous in requiring only basic fairness and promptness, are 
susceptible to interpretive expansion and, in view of the broad definition of 

. adjudication discussed above, are objectionable as being ambiguous and of doubt
ful value. 

Section 6: Ancillary Matters, would extend to "any persoIl appearing * * ; 
before any agency or representative thereof" the righit to be "accompanied, rep
resented, and advised by counsel" not only in any "proceeding" but also in any 
"investigation." The term "investigation" is not otherwise defined. It might 
be construed to include any inveStigative process-from required reporting of 
official acti.vities in formal data-gathering investigations by a regulatory agency. 
to mere casual questioning and informal inquiries within the Department of 
Defense. So construed, the proposed extension of a righrt in every instance to 
be "accompanied" and "represented" by counsel would seriously obstruct the 
administrative and operational processes of the Department and its components. 

Within the military, the responsibility and power of a commander to "investi
gate" matters within his jurisdiction and to obtain official information from his 
military personnel are an inherent and absolutely necessary function of command. 
Without it, a military unit could not operate effectively. In this connection, it 
should be observed that the rights of indivtd:ual military personnel against self
incrimination are adequately protected by article 31, Uniform Code of Military 
Justice and by decisions of the U.S. Court of Military Appeals which clea~IY 
establish the vight to consult with counsel in any investigation, formal or m
formal, in which such personnel may be involved as a suspect or as an accnse(l 
and from which criminal liability may fiow. In addition, military personnel arH 
free to consult with counsel at any time concerning their rights, privileges, and 
obligations. Extension of this "right" to include the physi{!RI presence of cOll~sel 
throughout any period of interrogation, however informal and however brIef, 
would seriously encumber and hamper normal military administrative processes. 
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Under section 6(c) of the present act, subpenas are issued when "authorized 
by law." The proposed section B(e) provides for the issuance of subpenas 
"[n]nless otherwise provided by statute * * *." This constitutes a broadening 
of the subpena use which could, in many proceedings under the jUrisdiction of 
the Department of Defense, result in extensive administrative burdens and undue 
procedural delays. Instead of the blanket extension of subpena power provided 
in the proposed section 6 (e), the deSirability and feasibility of a broadened sub
pena power should be evaluated against the particular needs of each type of 
tldjudication or rulemaking proceeding for Which the Department is responsi
ble, and any extension in a particular type of proceeding should be based upon 
evidence of likely advantage to all affected parties. 

Section 6(h) of S. 1336 now reads similarly to S. 1663 (original) in providing 
for depositions and discovery being available unless the agency deems it im
practicable except that now there is the qualification, "and otllerwise provides 
for deposUions and discovery by published rule." [Italic supplied.] The S. 1663 
(revised) provision is better since it provides for depOSitions and discovery "to 
the extent an agency shall find it practicable." 

The proposed section 6 (j) adds a provision designed specifically to cover pro
ceedings or actions otherwise exempted by the act. The effect of this amendment 
is to increase the applicability of the act to the Department and the Armed Forces 
by requiring rules of procedure to conform to the procedures of the act "to the 
greatest extent pradicable." Modifying existing rules of procedure now coming 
within the national defense exception with the sole objective of making them 
conform more closely with the other provisions of the bill would require a great 
deal of costly and time-consuming effort that is not likely to result in general 
improvement of procedures. Existing procedures of the Department of Defense 
have been developed, often with the knowledge, acquiescence, or 'approval of 
Congress, and they more nearly satisfy the interests of the parties concerned than 
would a procedure based upon requirements of the act that are designed pri
marily for the regulatory agencies. 

The Department notes that the procedural requirements imposed by section 
8 of S. 1336 seem to have been designed with the view t()lward their application 
by the regulatory agencies and other traditional administrative bodies. Any 
extension of these general procedures to the adjudication 'by the Department of 
Defense would ,be objectionable, since the specialized procedures which have 
been developed for these functions is deemed to provide more expeditious and 
equitable procedures. 

Special mention should be made of section 8(c) (2) of S. 1336, since the 
comparable provision of. S. 1663, as r~vised by the Subcommittee on Admin
istrative Practice and Procedure, seemed preferable. By contrast. this sec
tion of S. 1336 is coIDiparable with the 'Original language in S. 1663. Under 
it, the result oould have heen that an appeal to an appeal board would have 
been permitted where the exceptions would be fully considered; Ibut if the ap
peal were made to the agency and the agency denied the application for an 
agency determination, that would !be the end of the case, even though there 
might be error, when the case was not considered 'of sufficient importance to 
be decided by the agency itself. A 'similar effect is possible, although it is 
doubtful that the drafters intended any such results, in view of the provision 
of S. 1336 that: 

"If the agency denies the application, it shall be deemed to have considered 
and denied each exception and affirmed the decision of the presiding officer." 

There is no longer a provisi'On that the agency either determine all excep
tions or assign them to the board for determination. 

Section 9(b) : 'PUblicity, seems too broad in providing that an agency ac
tion can 'be set aside simply because any officer or employee or member (ir 
respective of whether he acts on 'behalf of the agency) issues publicity to dis
credit or disparage 'a person under investigation or party to a proceeding. In 
addition, the provision is unnecessary 'because it restates a rule of evidence 
commonly applied and places undue special emphasis on one particular aspect 
of evidence considered. Although the rule of statutory construction "ea:press'io 
uniu·s est ea:clusio alter-ius" (the express mention of a thing implies the exclusion 
of another different thing), would not be entirely applicable, the false impli
cation could arise that this subsection was inserted because it was congressional 
intent to give greater import to this matter than to other evidentiary factors. 
For these reasons, subsection (b) : Publicity, should be deleted. 
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Section 10, "Judicial Review," ","Ould confer "standing" upon any person "ad. 
verselyaffected * * * by any reviewa'ble agency action." II'his would effect a sig. 
nificant change in the law. dt would create a right to review without requiring 
the complainant to 'show that he has suffered a "legal wrong," or that he has been 
adversely affected or aggrieved by the agency action "within the meaning of any 
relevant statute." The amendment could thereby overturn a sophisticated body 
of rules for judicial review that has been carefully developed by the court" 
See, e.g., Kansas Oity Power and Light 00. v. McKay, 225 Ji'ed. 2d 924 (D.C: 
Cir.) , cert. den., 350 U.,S. 884 (1955), and cases cited therein. iFurthermore 
from the particular point of view of the Depal'tment of Defense, the definitiol{ 
of the term "order" in the bill is so extremely broad that it is conceivable that 
disappointed bidders for Government contracts might seek judicial review of de. 
cisions not to make a wards to the complainants. r.rhe Department of Defense 
in the performance of its functions is involved in approximately 10.5 million 
contract transactions per year. iThe possihility of subjecting a procurement 
process of this magnitude to attempts to obtain judicial review at the complaint 
of persons "adversely affected" is a matter of deep concern to the Department 
of Defense. 

iFor the reasons set forth above the Department of Defense is strongly OPPosed 
to the enactment of '8. 1336. It is hoped that the length and detail of this report 
wHl suggest to the committee, not only the great ooncern of the Department of 
Defense about this bill, but also the extreme complexity of the issues which it 
raises. Accordingly, it is recommended that the alleged inadequacies of the 
present act be brought to the attention of the Administrative Conference of the 
United States. lThis newly created body (Public La,w 88-499) is partiCUlarly 
well suited to consider the pr()blems which stimulated the introduction of S. 
1336 and to propose revisi()ns of the Administrative Procedure Act that are 
realistic in their accommodation of the legitimate interests of all affected parties. 

The Bureau of the Budget advises that, from the standpoint .of the President's 
program, there is no objection to the submission ()f this report. 

Sincerely y()urs, 
L. NIEDERLEHNER, 

A.oting Genera~ Ooumcl. 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
May 20, 1965. 

Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR MR. CHAlRMAN: This is in response to your request for a report on 
S. 1336, a bill to amend th~ Administrative Procedure Act, and for other pur
P.oses. 

S. 1336 is in a number of respects similar to S. 1663, introduced in the 88th 
Congress, on which we reported unfavorably and c.ommented in detail on Feb
ruary 28 and August 4, 1964, and in some asPects is patterned after S. 1070 of 
the 86th Congress, on which the Department also reported unfavorably on 
March 1, 1960. S. 1336, as a whole, appears considerably improved over its 
earlier versions, and apparently has taken into account some of our specifiC 
objections to S. 1663. Nevertheless, the bill, in our view, fails to overcome cer
tain important basic defects which previously have been pointed out, and in 
addition, has added specific features which we cannot favor. 

The bill would extensively revise the Administrative Procedure Act, and 
would change the act's fundamental design, both in SUbstance and detail. The 
bill would expand the scope of the act, require the institution of new procedures 
in many instances, and repeal .or seriously qualify existing exceptions, thereby 
extending its reqUirements, restrictions, and controls to virtually the entire spec
trum .of governmental responsibility, including many administrative functions 
heretofore excluded from such overall limitations. It would also inject the 
rules on pleading and practice .of the Federal courts into the administrative 
process and would broaden judicial contr.ol over that process and over executive 
action in general to a substantial and, in our view, unwarranted degree: .~'he 
result would be broad-scale formalizati.on of most administrative responslblht~ 

Among the more troublesome features of S. 1336 are proposed sections 3(b) ap
3(c) which would require all agenCies to make available to all persons (WIth 

http:formalizati.on
http:contr.ol
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limited exceptiQns) all agency dQcuments and recQrds fQr randQm inspectiQn, 
regardless Qf whether the persQn seeking access to' the material has a legitimate 
interest in the subject matter, and WQuid make this requirement enfQrcible by 
injunctiQn under prQcedures peculiarly burdensQme to' the GQvernment. AI
thQugh access to. dQcuments and recQrds shQuld be made as free as PQssible fQr 
thQse legitimately CQncerned, we believe that an unlimited license to. the merely 
curiQUS eQuId seriQusly impede the Qrderly and efficient administratiQn o.f the 
GQvernment. 

The bill WQuid alsO' repeal the existing exceptiO'n frO'm rulemaking procedures 
under sectiQn 4 "fO'r matters relating to. agency management '" * '" public pro.P
erty, Io.ans, grants, benefits, 0'1' co.ntracts," and WO'uid eliminate existing authO'rity 
whereby nQtice and public prO'cedure can be dispensed with in rulemaking sub
ject to' sectiO'n 4 where "impracticable, unnecessary, O'r cO'ntrary to' the public 
interest." FO'r administrative adjudicatiO'n required to' be made after O'Pportunity 
fO'r hearing o.n the recO'rd, the bill (sees. 5, 7, 8), instead O'f allO'wing the greatest 
play fO'r infO'rmality and fiexibility cO'nsistent with the nature of the proceeding 
and the presence 0'1' absence o.f counsel, WO'uld gO' in the O'Pposite directiO'n by 
requiring that ple-ading and practice confo.rm, so. far as practicable, to' the Rules 
O'f Civil PrO'cedure O'r ,the Rules O'f Criminal PrO'cedure fO'r the Federal cO'urts, and 
by impo.sing other new requirements. This WO'uid result in a very undesirable ex
tensiO'n O'f formalism in the -administra-tive process; particularly is this the caISe 
in such matters as the apprO'ximately 20,000 hearings held every year in the 
sO'cial security prO'gram, where the character O'f the claims and O'f the claimants 
demands the highest degree O'f infO'rmality cO'mpatible with fairness. Moreover, 
in situations in which adjudicatiO'n is not required to be determined on the recO'rd 
after O'PPO'rtunity fO'r an agency hearing, the bill (prO'PO'sed sec. 5 (b» would 
appear to' require the establishment O'f fo.rmalized procedures; this, when CO'upled 
with the sweeping definition of "adjudication" co.ntained in proposed sectio.n 
2 (d) and with the prQposed deletiO'n O'f existing exceptiO'ns to. sectiO'n 5, 
WO'uld extend fO'rmalism and 'its cO'nsequent delays to' an impracticable range o.f 
activities withO'ut,sO' far as we can determine, any compensating advantage. 
In shO'rt, the bill, as was the case with respect to'S. 1663, appears to' be based 
O'n an assumption with which we canno.t agree, that at every turn in the 
administrative prO'cess a lack O'f fairness prevails, the remedy fQr which is uni
fO'rm restrictiO'n and increased fO'rmalism. 

We Wo.uld more readily understand the alleged need fO'r mO're fo.rmalism in the 
administrative process if all 'administrative resPo.nsibilities were adversary in 
nature, such as they cO'mmQnly are in ratemaking, licensing, 0'1' regulatO'ry prO'
ceedings. But the facts indicate O'therwise;a very substantial proPQrtio.n o.f 
administrative actio.ns are nO't truly eomparable to' these formal proceedings. 
For this reasO'n, there seems little questiO'n that, were S. 1336 adO'pted, prO'cedures 
,vhich have wQrked well and to' the public benedit fQr years "'ill needlessly be 
disrupted or made mO're cumbrO'us, to' the ultimate detriment Qf bO'th the public 
and the GO'vernment as a whole. This would be especially regrettable in the case 
O'f th'is Department whose many thousands of beneficiaries in the social security 
prO'gram would be likely to' suffer rather than -benefit frQmany delays and O'ther 
prO'cedural cO'mplexities engendered by the bill. 

We dO' not believe, mO'reover, that there has been any demO'nstratiO'n O'f the 
need fO'r a general O'verhaul O'f the act such as S. 1336 prO'vides. TO' be sure, 
few WO'uid hold that the Administrative PrQcedure Act is nO't susceptible to' 
imprO'vement. althO'ugh there are strO'ng differences Qf O'piniO'n as to' the direc
tiO'n in which imprQvement must be channeled. But in view O'f the present 
act's carefully worked-out exceptiO'ns, limitatiO'ns, and qualificatiQns, change in 
the direction Qf cO'nverting the act intO' a cO'mprehensive and detailed group 
O'f prO'cedures applicable to' the vast and diverse activities Qf governmental and 
regulatory functiO'ns dO'es nQt seem warranted. As stated in O'ur repO'rt O'f 
February 28, 1964, on S. 1663 : 

"If the administratiO'n O'f any specific prQgram-Qr categQry of similar prQ
grams-gives evidence O'f needing legislative cO'rrectiQn 0'1' imprQvement, legisla
tiQn fashiO'ned specifically fO'r that prQgram O'r categO'ry of prO'grams WQuid 
be a far mQre effective device fO'r bringing about the necessary changes than an 
amendment to' the Administrative Procedure Act, and WO'uid avO'id injury to 
O'ther prQgram fO'r which different administrative pt.Qcedures WO'uid be more 
suitable. This was done, fO'r example, when the Senate Judiciary CO'mmittee 
in 1962, in reSPO'nse to President Kennedy's recommendatiO'ns, wQrked out amend
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ments to the new-drug provisions of the Federal FoOd, Drug, and Cosmetic Act 
which eventually became law as Public Law 87-781." 

We are not suggesting that there are not individual amendments that shoUld 
be made in the Administrative Procedure Act even now. It may be that, after 
the permanent Administrative Conference of the United States (established bv 
Public Law 88-499, 5 U.S.C. 1045-1045e) has been organized, its studies will 
from time to time bring to light various deficiencies in administrative procedures 
that call for other amendments of the act. This approach, however, is to be 
distinguished from the general overhaul proposed by this bill. 

Thus, while S. 1336 may contain some desirable features, we are constrained 
to recommend against its enactment. (More detailed comments prepared by 
our staff with respect to S. 13;?6 will be transmitted to you in the form of a 
staff memorandum in the near future.) 

We are advised by the Bureau of the Budget that there is no objection to 
the presentation of this report from the standpoint of the administratiol1'S 
program. 

Sincerely, 
WILBUR J. COHEN, Act'11ng Secretat·v. 

D:;;pARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 8, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee ort. the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR EASTLAND: Your committee has requested this Department's 
report on S. 1336, a bill to amend the Administrative Procedure Act, and for 
other purposes. 

A number of the changes in the Administrative Procedure Act made by the bill 
appear to be beneficial to the public and the Government. We think, however, 
that there are many m'Ore changes whiC'hwiU have adverse effects on the pro
grams of this Department and will not be 'beneficial to the public. We are 
unaware of the need for many of these changes which fail to recognize that the 
functions and responsibilities of the program agencies differ from those of the 
regulatory agencies. We agree that administrative procedures should ,be as 
uniform as 'possible, hut we doum that they can be en'tirely uniform. While ;the 
bill provides some ~xceptions firom otherwise strict procedures, these exemp
tions are not adequate. They do not erase the ,problems that this'bill will create. 
if enacted, for this Department. We therefore recommend against the enact
mentofS.1336. 

This Department's comments on the principal changes in the Administrative 
Procedure Act which this bill makes are enclosed. 

The Bureau of the Budget Ihas advised that there is no objection to the presen
tation 'Of this report from ithe standpoint of the 'administration's program.

Sincerely yours. . 
D. OTIS BEASLEY, 

Assistant Secretary Of the Interior. 

SECTION-By~SECTION COMMENT ON ,SOME or THE 'CHANGES MADE BY .s. 1336 TO THE 
ADMINISTRATIVE PROCEDURE ACT 

SECTION 1. TITLE 

This section .provides a new title for the act; namely, "Administrative Pro
cedure Act of 1965." 

SECTION 2. DEFINITIONS 

Subsection (b) of the act now provides, ·among other things, that the <term 
"rule" includes agency statements not onJy 'Of general applica'bility but also of 
particular applicability. S. '1336 has deleted the ,reference to statements of 
particular applica;bility. 

S. 1336 adds to :the definition of "rule" a statement that the term "includes 
any exception .from a rule". We interpret this to apply only to exceptions of 
general applicability and future effect. We do nQif: interpret it to apply to ad 
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hOc waivers of a rule by the Secretary of the Interior which are granted without 
a formal proceeding ,to relieve a party from a particular inequity or hardship. 

S. 1336 adds a new definition to :the 'act, namely a definition of the term 
"opinion".

::;ubsection (g) is new. It defines the terms "agency proceeding" and "agency 
action". 	 The latter includes situations where the agency fails to act. 


We do not object to any of these changes. 


SECTION 3. PUBLIC INFOR~IATION 

'This section of the aet now begins with two general exception clauses. These 
except any function of the United States ·requiring secrecy in the public interest 
or any matter that relates sorely to 'theagency''13 internal management. S. 1336 
deletes these clauses. We think this is undesirable. 

Subsection (a) of this section now provides that no one shall in any matter 
be required to resort to unpublished organization or procedure. The bill ex
pands this provision by requiring that no one shall, in any manner, be required 
to resort to, or be adversely affected by, any unpublished matter that is required 
to be published, unless he has actual and timely notice thereof. This amplifica
tion is deSirable. 

Subsection (b) of this section of the act now directs each agency to publish or, 
pursuant to a published rule, make available for public inspection, all final 
opinions or orders in the adjudication of cases and all rules. Confidential 
opinions and orders where good cause is shown, and when they are not cited 
as precedent, are excepted. 

Subsection (c) of this section now directs that matters of official record shall 
be made available to anyone properly and directly concerned, except as otherwise 
required by law. A. further exception to this provision is concerned with con
fidential records. 

The bill substantially revises both of these subsections. 
S. 1336 amends subsection (b) by directing that every agency shall make avail 

able for public inspection and copying (1) all final opinions, including concurring 
and dissenting opinions, and orders made in the adjudication of cases, (2) state
ments of policy and interpretations adopted by the agency and not published in 
the Federal Register, and (3) staff manuals and instructions that affect the 
public, unless these materials are published and offered for sale. In order to 
prevent a clearly unwarranted invasion of personal privacy, the agency may 
delete Identifying details, but it must justify such action in writing. 

S. 1336 revises subsection (c) of this sectIon of the act by directing that all 
records shall be made available to any. person. This revised subsection also 
transfers from the executive branch to the judicial branch the authority to deter
mine whether particular information is or is not excepted even though the 
determination involves an exercise of judgment Or discretion which is permitted 
by the legislative rules set forth in subsection (e). 

The bill adds to this section of the act two new subsections (e) and (f). The 
first lists eight categories of matters that are excepted from the operation of this 
section of the act. The second provIdes that only the information that is specifi
cally exempted by this section may be withheld. 

,Recently, the Department of Justice advised the Committee on Government 
Operations of the House of Representatives that H.R. 5012 which contains provi
sions similar to the provisions in subsections (c) and (e) of section 3 of S. 
1336 contravenes the separation of powers doctrine and would be unconstitutional, 
since they impinge upon the constitutional authority of the Executive to with
hold documents in the executive branch where, in his discretion, he determines 
that the public interest requires that they be withheld. For similar reasons, 
the Justice Department also advised the House committee that the provisions 
transferring such authority to the judicial branch would also be unconstitu
tional. We concur in the views of the Department of Justice. 

The following technical deficiencies in subsection (e) of section 3 of S. 1336 
are listed for your information: 

1. The reference to internal personnel rules and practices does not cover 
investigatory files relating to personnel actions. It should cover them. 

2. The reference to matters specifically excepted from disclosure by 
statute is ambiguous in its application to a statute that prohibits a Federal 
official from disclosing particular information unless authorized by law. 
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3. The reference to trade secrets, etc., apparently contains a draftillO' 
error. The words "and privileged or confidential" should be "which i~ 
privileged and confidential." 

4. The reference to memorandums and letters dealing solely with matter:,; 
of law or policy does not expressly include working papers, preliminary 
drafts, and records of advisory committee meetings. 

S. 1336 also adds a new provision to subsection (b) of this section of the act 
which directs this Department and other agencies to maintain and make aVail. 
able for public review a current index on any matter issued, adopted, or !)rOmul. 
gated after enactment of this bill and which is required by this subsection to ue 
made available or published. No final order, opinion, statement of pOlicy, inter
pretation, or staff manual or instruction affecting any member of the public (:Ull 
be relied upon, used, or cited by an agency against a private party unless index€(] 
and made available or published or unless such party had actual and timely 
notice thereof. 

We agree with the objective of this provision which is to provide a centralized 
and orderly system of locating decisions and other similar matters of frO agency. 
We doubt, however, tuat an index can be administered by agencies, such as thifl 
Department, in a manner that will adequately accomplish this objective. '!'he 
diversity of program matters handled by this Department, and the number of 
field officers throughout the United States handling them, portend a difficult anel 
costly tasl\: of administration. Before legislating such a procedure, we strongly 
recommend that a comprehensive study be made of the need for such procedure 
in all agenCies and of the cost of instituting and maintaining an adequate index 
system in each agency. 

SECTION 4. RULEMAKING 

The introductory clause of section 4 of the act now excepts from public parti. 
cipation procedures involving defense and foreign affairs functions of the United 
States, and matters relating to agency management, and proprietary functions. 
The revised section deletes this clause. 

The deletion of the exceptions relating to proprietary functions, namely public 
property, loans, grants, benefits, and contracts, is unwise. These exceptions, 
While they do not relieve this Department from rulemaking procedures imposed 
by other laws, are highly important to the operations of this Department because 
of our many management responsibilities relating to the administration oJ the 
public lands and acquired lands. 

The exceptions in the present act are explained as tollows : 
"The exception of proprietary matters is included because the principal con· 

siderations in most such cases relate to mechanics and interpretations or policy, 
and it is deemed wise to encourage and facilitate the issuance of ,rules by dis
pensing with all mandatory procedural requiremeDlts. None of these exceptions, 
however, is to be taken as encouraging agencies not to adopt voluntary public 
rulemaking procedures where useful to the ageney or beneficial to the public. 
The exceptions merely confer a complete discretion upon agencies to decide what, 
if any, public rulemaking procedures they will adopt in a given sUuation v.1thin 
their terms" (S. Doc. 248, 79th Cong., p. 199). 

The term' "public property" covers all real and personal property of the 
United States. Consequently, the rules governing the public lands of the United 
States, such as rules relating to the sale or lease of these lands or of mine1'al, 
timber, or grazing rights therein, and the areas administered for park and fish 
and wildlife purposes, are excepted from the requirements of section 4 of the 
act. The rules governing property held by the United States in tru&l; or ,as 
guardian, such as Indian property, are also excepted. (See B. Rept. 1980, 79th 
Cong.) 

In addition, this Department has major program responsibilities in the market
ing of electric power and in ,the administration of water resonrce projects. In 
a letter to your committee dated June 18, 1964, on a similar bill, S. 1663, the 
Chairman of the Tennessee Valley Authority said: ' 

"The impropriety of subjecting this type of program (i.e., the disposition of 
electric energy) to rigid rulemaking requirements is (now) recognized in the 
Administrative Procedure Act. Section 4 expressly excepts from the rule
making requirements any matters involving public property loans, grants, bene
fits, or contracts. Since the electric power which TVA (and the Department 
of the Interior) sells is public property, this provision exempts such sales from 
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the rulemaking process. The proposed revision (in S. 1336) would eliminate 
this exception. We think it is essential that this exception be retained." 

This Department concurs in this statement. To subject the administration 
of our power marketing operations which supply energy to great areas of the 
Nation to the APA rulemaking requirements, could result in a complete dis
ruption of our program. Similarly, the ,administration of the various, types of 
water supply contracts for the delivery of water from Federal reclamation proj
ects for agricultural, municipal, industrial uses could also be impaired. In some 
cases, the water might even be wasted peuding the outcome of the procedures. 

Program operations of this sort simply cannot be successfully administered 
through what amounts to a series of lawsuits. No private operation of this 
character could survive under such a regimen. The Government in this type of 
activity is no different. 

The term "grants" includes, in addition to subsidy programs, various grant-in
aid programs; such as our Federal aid in fish and wildlife restoration programs, 
the recently enacted Federal aid in commercial fisheries research and develop
ment program, and the land and water conservation fund. Rulemaking with re
spect to these programs is also excepted by this section of the act, 

We are unaware of any need to delete any of thse exceptions in section 4. 
It is the policy of this Department to afford the public an opportunity, to the 
maximum extent feasible, to participate in the rulemaking process before the 
adoption of rules and regulations which are to be published in the Federal 
Register, even though such participation may not be required by the act. This 
is in accord with the congressional policy stated. This policy, however, recog
nizes that the executive branch must have some discretion relating to "what, if 
any, public rulemaking procedures" it will adopt. We believe the present ap
proach is sound and entirely satisfactory. 'Ve therefore are opposed to this 
change. 

The revised section 4(a) adds a new prov,ision authorizing an agency to 
provide a means by which persons interested in rulemaking may submit sugges
tions for agency consideration prior to the published notice of rulemaking. This 
could be especially helpful in cases where there is ~ntense public interest; such 
as in the publication by this Department of the annual regulations governing 
the taking of migratory waterfowl. 

The revised and redesignated section 4 (b) changes the present act by providing 
that notice of proposed rulemaking must be published ~n the Federal Register, 
even though all persons affected thereby are named, or are personally served, 
or have actual notice thereof. Notice in such circumstances obviously would 
serve no useful purpose, and the change is undesirable. ; 

Subsection (c) establishes the procedures to be followed by the agency after 
notice . 

Subsection (d) provides for emergency rulemaking. An agency can, if it :finds 
that rulemaking W)i.thout notice and other procedures is necessary in the public 
interest, issue an emergency rule effective for a period of {3 months. This period 
can be extended an additional year, if the agency, during the initial 6-month 
period, begins a rulemaking proceeding, includjing notice. 

We believe that it would be unwise to provide categorically that the only way 
an emergency rule can be renewed is to initiate a rulemaking proceeding. The 
head of an executive department should be authorized to omit the rulemalqing 
procedures and to issue a rule effective without limitation as to time in 
exceptional instances in which the public interest would be served. 

In the administratjion of the mandatory oil import program under Presidential 
Proclamation 3279 (24 F.R. 1781) as amended, there have been several occasions 
when it was impossible to give notice of proposed rulemaking or to delay the 
effective date of rules as published in the Federal Register. This results from 
the nature of the program which requires that statistical information be accumu
lated to the very latest possible moment before levels for oil imports based upon 
demand-supply relationships, especially residual fuel oil to be used as fuel, are 
established. The levels for residual fuel oil to be used as fuel are established 
annually on April!. The balance of the program is on a 6-month basis commenc
ling on January 1 and July 1. 

The subsection (e) provides that each agency shall maintain a rulemaking 
docket which shows the status of all proposed rulemaking. This procedure would 
have no practical value in the Department of the Interior. It would probably 
result in increasing our administrative costs without any comparable benefit to 
the public. 
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Subsections (f) and (g) relating to "effective dates" and "petitions," re
specti vely, are similar to subsections (c) and (d) of this section of the Adminis
trative Procedure Act. 

Subsection (h) provides that the provisions of section 4 of the bill do not 
apply to five categories of rulemaking. These categories are siIll\ilar to, those 
listed in section 3(e) of the bill. As we have indicated above, we think that the 
exemptions now in the introductory clause of the Administrative Procedure Act 
are adequate. "Ve believe they should be co'ntinued or, at the very least, the 
exemptions in this subsection should be broadened to cover proprietary functions 
of the Government. 

SECTION 5. ADJUDICATION 

Section 5 of the Administrative Procedure Act now applies to every adjudica
tion that is required by statute to be determined on the record after opportunity 
for an agency hearing, with six named exceptions. The bill deletes these excep
tions. 'Ve think they should be retained. No convincing reason has been of
fered for deleting them, and the reasons for including them are still valid. The 
reasons were: 

"The first, where the adjudication is subject to a judicial trial de novo, is in
cluded because whatever judgment the agency makes is effective only in a plima 
facie sense at most and the party aggrieved is entitled to complete judicial 
retrial and decision. The second, respecting the selection and tenure of officers 
other than examiners, is included because the selection and control of public 
personnel has been traditionally regarded asa discretionary function which, 
if to be overturned, should be done by separate legislation. The third exempts 
proceedings resting on inspections, tests, or elections because those methods of 
determination do not lend themselves to the hearing process. The fourth exempts 
military, naval, and foreign affairs functions for the same reasons that they are 
exempted from section 4; and, in any event, rarely if ever do statutes require 
such functions to be exercised. upon hearing. The fifth, exempting cases in which 
an agency is acting as the agent for a court, is included because the administra
tive operation is subject to judicial revision in toto. The Sixth, exempting the 
certification of employee representatives such as the Labor Board operations 
under section 9 (c) of the National Laoor Relation'S Act, is included because these 
determinations rest so largely upon an election or the avilaJbility of an election." 
(S. Doc. 248, 79th Oong., p. 202.) 

Section 5 (a) (1) ofthe bill relates to notice. This provision is similar to the 
existing notice provision in section 5(a) of the act. 

Section 5(b) of the act relates to pleadings and other papers. This provision 
now directs that 1IDey conform to the practice and requirements of pleading in the 
district courts of the United States, except where the agency finds conformity im
practicable. Section 5(a) (2) of the bill directs the agency to adopt rules of 
pleading in conformance 'Of civil or criminal rules of procedure for the United 
States district courts. We are opposed to this change. 

The rules of civil procedure are far more intricate than the rules established 
by this Department. Our rules have operated successfully for a number of years. 
There is little need for requiring such a detailed mass of rules on parties appear
ing in matters before this Department. Many of these parties, especially in 
Indian matters, prefer to handle these cases without benefit of counsel. In the 
type of hearing before examiner.s of inheritance in Indian probate matters, the 
requirements of formal pleadings, including the application of court rules, would 
hinder the handling and completion of the Indian probate work. To conform 
the Department's rules to the rules of civil procedure will invite unnecessary 
litigation on procedural issues. 

Section 5(a) (3) is new. It provides for a prehearing conference in the dis
cretion of the agency or the presiding officer. We !believe it is desirable. 

Section 5(a) (5) also is new. It allows the agency to provide for abridged 
hearing procedures "for use in such proceedings as the agency may designate by 
rule or order." These procedures are only required to be such as t'O promptly 
inform the agency and the parties as to the issues, facts, and arguments involved 
and to provide for the making of a record. This abridged procedure could serve 
a useful purpose. 

The 'bill redesignates the present section 5(c) of the act as section 5(a) (6). 
The principal purpose of the present section 5 ( c) 

"'" '" '" is to assure that n'O investigating or prosecuting officer shall directly 
or indirectly in any manner influence or control the operations of hearing and 
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deciding officers, except as a participant in public proceedings, and even then in 
no different fashion than the private parties or their representatives." (H. Rept. 
1980, supra.)

Subsection (A) of this section of the bill continues, with some technical 
changes, the provision now in the act that prohibits an officer, employee, or 
agent engaged in the performance of investigative or prosecuting functions from 
participating or advising in a ded-sion or agency review. The bill excepts a 
"member of an agency" from this prohibition. 

This provisio'n 'as construed by the court in Oolumbia Research O()lf'poration v. 
Schaffer, 256 F. 2d 677 (1958) has caused this Department some concern. The 
court, after quoting section 5(c) of the nct, entered summary judgment for the 
plaintiffs holding:

"* of< * when the subordinate is pr(Jsecutor and his superior is judge, it appears 
to us reasonable to suppose that the prosecutor will be disposed to select such 
cases as he believes will meet withh his superior's approval, and that his dis
cretion may be exercised otherwise than if each was responsible to the postJrnaster 
only by a separate chain of authority. It is of course true that under any 
possible system of administration in the end there will be the fusion of' prose
cutor and judge, subject 'Only to the supervision of the courts; but it makes 
much difference whether ltbe reserved to the highest level of authority: i.e., 
to the 'agency' itself and it is fairly obvious that Congress had just this in 
mind at the end of [5 D.'S.C.] secti:on 1004 ( c) it provided that the subsection 
should not apply to the 'agency' or t'O any of its 'members.' There alone was 
the fusion to be perml~ble." 

On a petition for rehearing the court subsequently held that the action must 
abate and the former judgment was withdrawn for lack 'Of timely m'Otion for 
substitution of new defendant where the original defendant resigned as 'post
master. The opini.on, if applied in a similar case in the future, W'Ould substan
tially affect public land appeals of this Department. .In these appeals, the 
Solicitor of this Department, pursuant to a delegation 'Of authority (24 F.R. 
1348), has the function of deciding these appeals finally 'on behalf 'Of the "Secre
tary. The field attorneys, who are sub'Ordinate to the Solicitor, engage in b'Oth 
investigating and prosecuting functions in these cases initially. 

Thus, they would faU into the purview 'Of the Oo~umbia case. If S. 1336 
is enacted, we believe that the provisions of section 5(a) (6) (A) <Yf the bill 
should be revised to make it clear that it applies only to persons who personally 
act in itwo capacities rather than persons who merely occupy positions that 
involve the commingling {)f the investigative 'Or 'prosecuting functions and the 
deciding functions. 

Section 5 (a) (6) (B) of the bill is unduly restrictive. It effectively denies to 
presiding officers and members of appeals boards, 'Other than a member .of an 
agency, the opportunity to consult with anyone on any fact in issue unless upon 
notice and 'OPP'Ortunity for parties to be heard. Read literally, this proh~bitii()l1 
extends to discussions ootween an appeals board member and any staff member 
of ,the ,board. It would effectively prevent the board from having any staff to 
assist ft. 

'Secti'On 5(a) (7) is new. It authorizes an agency, when there is a finding 
that speedy action is necessary to preserve the public health or safety, or where 
otherwise authorized by law, to waive the n'Otice and 'Other procedural require
ments of section 5. Provision is also made for immediate judicial review 'Of this 
action unless an agency hearing is conducted in accordance with the act. We 
believe that the section should be expanded to permit emergency acti()l1 when 
necessary to protect public property. 

Subsecti()l1s (b) a,nd (c) of section 5 are new. The first directs the agency 
by rule t'O pr'Ovide procedures designed t'O inform the agency and the parties 'Of 
these issues, facts, 'andarguments involved. It also provides that subject to 
appeal and review, the decisi'On of the presiding officer shall constitute final 
agency action. The second directs the agency to provide for the c'Onsiderati(Jn 
of 'Offers of settlement. We think that the provisions of subsection (b) are 
undesil"able. 

SECTION 6. ANCILLARY MATTERS 

Subsecti'On (a) 'Of the bill relates to appearance and is similar to subsection (a) 
of this secti.on of the act. 

Subsecti()l1 (b) is new. It pr'Ovides that anyone wh'O isa member in good 
standing of the highest court of any State, possessi'On, territory, CooIll.l1o'llwealth, 
or the Distriet 'Of Columbia may represent others before an agency. It spe
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cifically provides that the bill does not grant or deny anyone, not a la\yyer the 
right to appear or represent others ,before 'an agency. It also recognizes the agen
cy's right to discipline persons appearing in a representative capacity. It spe
cifically recognizes that a person may be prohibited from acting in a representatiYe 
capacity by statute, such as the conflict of interest law-s, or by regulation. We 
\vould not o,bject to the enactment of this subsection of the bill. 

If enacted, this sUlbsection will not substantiallJ' change our policy which per
mits all attorneys who are admitted to practice before the courts of any State, ter
ritory, or the District of Columbia to practice before the Department without 
filing an application for such privilege. 

Subsection (c) is new. It provides for service on attorneys or others who rel)
resent a participant in any matter before an agency. While we think that this 
provision is unnecessary, we do not object to it. 

Section 6(c) of the act has been redesignated by the bill as section 6(e). This 
provision of the act now makes agency subpenas available to private parties to 
the same extent as to agency representatives, provided the agency has authority 
under another statute to issue subpenas. The Administrative Procedure Act 
does not grant authority to issue subpenas. 

S. 1336 directs agencies to prpvide by rule for the issuance of subpenas and to 
issue them on request in an adjudication. 'When objection is made by anyone 
as to scope or general relevance, the agency or presiding officer may quash 0)' 
modify the subpena. Thus, at least 'as to subpenas in adjudications, the bill 
grants authority to issue subpenas. We think this is desirable. 

The bill, however, does not authorize the issuance of subpenas in a l'ulemaking 
proceeding. In such proceedings, the subpenas must be authorized by law. We 
interpret this to mean by other statutes. When so authorized they shan be 
issued on request upon a showing of general relevance and reasonable scope of 
the evidence sought. We think this is desiraJble. 

Subsection (g) is new. It describes how an agency shall compute a period 
of time prescribed or allowed by the Administrative Proeedure Act, or by any 
other statute administered by the Administrative Procedure Act, or by agency 
rule or order. 

Subsections (a) and (i) are also new. They relate to depositions and dis
covery and consolidation. 

Subsection (j) is new. It directs that an agency proceeding or action ex
empted, ,because the national defense or foreign policy is involved, from the 
proeedures 'of the Administrative Procedure Act shall be governed by the pro
cedures of the Administrative Procedure Act to the extent practicable. 

Suhsections (k) al1d (1) relate to declaratory orders and summary decisions 
respectively. . . 

We think that these provisions are desirable. 

SECTION 7. HEARINGS 

The bill 'adds to subsection (a) of the act authority for the ageney to assign 
another presiding officer t{) replace a presiding officer who is disqualified or other
wise becomes una:vaila ble. 

The 'bill adds to subsection (d) of the act a provision which permits official 
notice of all facts of which j lldicial notice could be taken and of other facts 
within the expertise of the agency. 

These latter two provisions could 'be helpful. 
S. 1336 adds a new subsection (e) to this section of the act which permits a 

presiding officer to certify to the agency, or allow the parties an interlocutory 
appeal on, any material question in the proceeding, if he finds that such action 
would prevent substantial prejudice or expedite the hearing. An agency can 
provide for such appeal on a showing of substantial prejudice and after denial 
by the hearing official. The proceeding may be stayed pending the outcome of 
the appeal. 

We are uncertain as to whether or not an agency decision on an interlocutory 
appeal is a declaratory order within the meaning of section 6 (k) of the bil1. 
If it is a declaratory order, then it is immediately reviewable by the court. It 
might result in prolonging the entire proceedings. 

SECTION 8. DECISIONS 

S. 1336 revises subsection (a) of this section of the Administrative Procedure 
Act. This subsection now provides for intermediate and final decisions. It pre
scribes who must make them. Where the agency has not presided, the hearing 
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officer shall initially decide or the agency can require that the record be certified 
to it for initial decision. 

The bill provides that the one who hears will also decide unless he is unavail
able to the agency. Where there is no appeal or agency revie\y, the decision i::; 
tinal and becomes the agency decision. 

House Report No. 1980, 79th Congress, 2d session, :\fay 3, 1946, which accom
panied S. 7 (the Administrative Procedure Act), stated in respect to the present 
language in the act: 

"'l'he provision that on agency revie\', of initial examiners' decisions it has all 
the powers it would have had in making the initial decision itself does not mean 
that initial examiners' decisions or recommended decisions are without effect. 
They become a part of the record and are of consequence, for example, to the 
extent that material facts in any case depend on the determination of credibility 
of witnesses as shown by their demeanor or conduct at the hearing. In a broad 
sense the agencies' reviewing powers are compared with that of courts under 
section 10 (e) of the bill. The agency may adopt in whole or part the findings, 
conclusions, and basis stated by examiners or other presiding officers." 

As is stated in the Attorney General's Manual on the Administrative Proce
dure Act (1947), p. 83: 

"In making its decision, whether following an initial or recommended decision, 
the agency is in no way bound by the decision of its subordinate officer; it retains 
complete freedom of decision-as though it had heard the evidence itself. This 
follows from the fact that a recommended decision is advisory in nature." 

The review powers of the agency, comparable in a broad sense to those of a 
court under section 10(e) of the act are limited only by the requirement that 
findings be supported by substantial evide:p.ce. In other words, the agency may, 
subject to the admonition that it should consider the opportunity afforded the 
examiner to weigh the credibility of a witness, substitute its judgment for that 
of the examiner so long as there is substantial evidence in the record to support 
its findings. This reviewing power differs significantly from that of a court 
under the substantial evidence rule. The conrts are without authority to substi
tute their judgment for that of the agency whose decision or order is under 
attack. This is true even though the court may not necessarily agree with the 
findings and conclusion of the agency provided that, upon a review of the whole 
record, they are supported by substantial evidence and are not contrary to law. 

Substantial evidence does not mean the preponderance or weight of the evi
dence. Of course, there must he "more than a mere scintilla," but, if there is, it 
need be only "such relevant evidence as a reasonable mind might accept as ade
quate to support a conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197. 
And the reasonable mind is not tested 'by the weight that the average person 
would give the evidence. "[T]he weight to be given it is peculiarly for the body 
experienced in such matters '" "'!It" I.C.C. v. Louisville d; N.R. Co., 227 U.S. 88. 

S. 1336 would change ·this time tested principle. It limits the agency's power 
of review to the precise record presented and prohibits the sl!ttlngaside of a 
presiding officer's initial decision unless his findings of "material fact were 
clearly erroneous." Thus, in reviewing an initial decision, the 'agency no longer 
is permitted to exercise all the powers it has in making an initial decision or 
to substitute its judgment on the evidence for that of the presiding officer. Only 
in cases where his findings of fact are unsuppported by the weight of the evidence 
can he be overturned. The agency's reviewing power is limited,under the bill, 
by the clearly erroneons doctrine. It could no longer disagree with the hearing 
e:mminer and make a different finding of fact based only upon something more 
than a mere scintilla of reliable evidence in the record. He could only be over
turned if the evidence preponderated against his finding. Thus, the agency's 
ultimate responsibility to make the decision would be limited, and its expertise 
would become, in major part, vested in a subordinate officer. The agency could 
no longer apply its own judgment. In 1889 Secretary Vilas of this Department in 
commenting on the principle of review by superiors of decisions of their sub
ordinates said "Such a theory makes the subordinate the superior, and inverts 
the order of authority and administration." Smith v. Custer et al., 8 L.D. 269 
(1889). Such an erosion of administrative responsibility should not be permitted. 

Subsection (c) of the bill is new. It provides that any party may appeal to the 
agency a decision of the presiding officer; that the appeal is limited to ,five speci
fied grounds; that an appeals board be established unless such a board is clearly 
unwarranted by the number of proceedin",as or is otherwise established by statute;
that the board members be hearing examiners or agency members; that oral

http:evide:p.ce
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argument is mandatory if requested; that the bO'ard will decide exceptions, unless 
the private party requests the agen<!y to do so; that an agency denial of the re
quest will be considered as an affirmation of the presiding offi<!er's decision; and 
that the 'ag~ncy may. in its discretion, review on three limited grounds the deci
sion of the presiding officer or the board. 

While the bill provides a means by which an agency mdY avoid the establish_ 
ment O'fan appeals board, we think that it is too narrow an exception. We think 
that this Department <!ould not easily avO'id establishing snch a board, Whether 
needed or not. This provision seems to require the use of an appeal board in 
every case and to preclude the use of a procedure which provides for an appeal 
to go directly from the presiding officer to the ageney. The agency should have 
discretionary authority to adopt such prO'cedures if it wishes. Under the bill 
the appellant can appeal d'irectly to the agency frO'm the decisiO'n of the presi:din~ 
officer but the agency cannot order the direct appeal. The agency can O'rder th~ 
case before it for review on limited grounds, but in such instanlCesit does nO't have 
the full powers of an appeals bO'ard. 

Thils provisiO'n also precludes an administrative review of a decision by a pre
siding officer prior to actiO'n by an 'appeals board. I'll our land appeal cases we 
have fO'und that such administrative review serves a useful purpose and makeR 
unnecessary a number of formal appeals. The Administrative PrO'cedure Act 
does not prO'hib1t the use O'f such procedure, and the revtsion shO'uld nO't dO' so. 

The prO'vision alsO' makes O'ral argmnent before the appeals board mandatO'ry 
when requested by any party. We believe O'ral argument shO'uld be discretionary. 
Mandatory oral argument WO'uid serve nO' useful purpose in most of the cases be
fO're this Department. Where it is useful, the Department can prO'vide for i,t, as 
is the case now. 

SECTIO'N 9. SANCTIO'NS AND PO'WERS 

S. 1336 adds to' thi-s sectiO'n O'f the act a new subsectiO'n (b) relating to' publicity. 
It permits a court UPO'n review to' set aside any actiO'n taken by an agency against 
a persO'n where publicity to' disparage O'r discredit a persO'n halS been issued. 
While we dO' nO't O'bject to' the prO'visiO'n, we think that the court's authO'rity to act 
in such cases shO'uld be limited. The party 'shO'uld nO't be a11mvoo, because of bad 
judgment On the part of the agency, to gain or keep an interest in any public 
property, such as the public lands, unless he:i:s otherwise entitled to the property 
and it is in the public interest. 

SECTION 10. JUDICIAL REVIEW 

The Administrative Procedure Act now provides for judicial .review of agency 
action unless (a) precluded by statute or (b) agency action is by law committed to 
agency diS<!retiOll. The latter prO'vision recO'gnizes that there are many statutes 
which merely authO'rize agencies to' act, such as in the granting of loans to' com
mercial fishermen pursuant to the Fish and Wildlife Act O'f 1956, as amended 
(16 U.S.C. 742c). I'll such cases, the agencies' discretiO'n i:s complete and the 
refusal to' act is nO't reviewable. 

S. 1336 changes this latter exceptiO'n by excepting cases where "judicial review 
O'f agency discretion is precluded by law." We interpret this provision to mean 
that the statute authO'rizing the discretiO'nary act must expressly preclude ju
dicial review O'f such act. NO' such express provision is found in most of the 
program authorities of this Department, such as the Fish and Wildlife Act of 
1956. We think it would be cO'ntrary to' the intent O'f that legislation and to 
public policy to' permit the CO'urts to review every fishery IO'an applicaiO'n that the 
Secretary refuses O'r other program matters that require the exercise of judgment 
on the part of the Secretary, if they are to' be successful. We are opposed to 
this change in section 10 O'f the act. 

Section 1 O'f the act of June 25, 1910, a8amended (36 Stat. 85.5, 25 U.S.C. 372), 
provides that when any Indian to' whom an allO'tment O'f land has ooen made, 
dies before the expiratiO'n of the trust periOd. and before the issuance O'f a fee 
simple patent, without having made a will disposing of said allotment, the Sec
retary O'f the InteriO'r shall ascertain the legal heirs O'f such decedent and his 
decisiO'n thereO'n "shall be final and conclusive." Such administrative decisions 
WO'uld, under section 10 (c) of S. 1336, appear to be made subject to judicial re
view. We are opposed to such a prO'posal. We believe that the nature of Indian 
probate matters O'f the kind described require that they cO'ntinue to' be cO'nfined 
to an administrative hearing and decision by officers of this Department sub
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jed only to the present judicial review for fraud or other extraordinary cir
cumstances. 

Sections 11 and 12 of the bill relate to hearing examiners and statutory con
struction, respectively, and will not directly affect the programs of this Depart
ment. 

U.S. 	DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 

Washington, June 15,1965. 

Hon. JAMES O. EASTLAND, 

Cha'irman, Committee on the Judiaiary, 
U.S. Senate, Washington, D.C. 

DEAR MR. CHAIRMAN: This is in further response to your request for the views 
of the Department of Labor on S. 1336, a bill to amend the Administrative 
Procedure Act, and for other purposes. 

Since the enactment of the Administrative Procedure Act in 1946 the problems 
with which the Federal Government deals have grown increasingly more complex. 
This Department is in complete sympathy with the efforts being made by your 
committee to modernize the Administrative Procedure Act and make other needed 
changes in the act. The changes proposed in S. 1336 are, I am sure, intended to 
simplify and expedite the business of Government and, at the same time, preserve 
and protect the rights and interests of individuals. 

After carefully reviewing the proposal, however, we are of the opinion that 
some of the amendments could cause further delays and complications in adminis
trative proceedings, require substantially increased personnel and costs, and 
severely handicap the Department in the administration of many of its programs. 
We, therefore, must oppose S.1336 in its present form. 

Specific comments directed to the features of the bill which seem particularly 
to affect the Department's activities and its administrative practices are included. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report from the standpoint of the administration's program. 

Sincerely, 
W. WILLARD WIRTZ, 

Seoretary of Labor. 

DEPARTMENT OF LABOR'S COMMENTS ON S. 1336 

Seation 2-Definitions 
Although section 2 (c) of the proposal which defines "rule and rulemaking" 

omits the present reference to "rates" and "wages," it is our understanding that 
the bill is not designed to include wage determinations made pursuant to the 
Davis-Bacon and WalSh-Healey Acts within the definition of adjudication. We 
believe that the legislative history should make plain this intent. 
Seation 3-Publia information 

This Department supports the principle of providing citizens with maximum 
disclosure of information by their 'Government. It is our view that Government 
agencies should operate in a goldfish bowl. We have therefore readily responded 
to request for information by individual citizens and have cooperated fully with 
congressional committees seeking information. For the past several years, our 
disclosure policies and practices have been under study for the ,purpose of im
proving and refining them wherever possible. In our experience, the present law 
has served well to protect both the citizens' right to know and the need for 
limited withholding of information in order to assnre adequate performance of 
our statutory duties. We have, however, the following specific comments for 
your consideration: 

(b) Agency opinions and orders: This provision requires that all agencies make 
available for public inspection and copying staff manuals and instructions to 
staff that affect any member of the public unless such materials are promptly 
published and copies offered for sale. Our staff manuals and instructions fre
quently contain detailed information on enforcement methods and procedures. 
They could be used virtually as a guidebook by those seeking to evade statutory 
requirements. Indeed, they would encourage such evasion by demonstrating 
the most effective means of escaping detection. As we note in connection with 
our discussion of section 4, there is also. the possibility that publication of staff 
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manuals and enforcement methods and procedures would be considered "rule
making" and therefore subject to the notice requirement and other applicable 
procedures. 

'Ve are uncertain as to the relationship between the required availability of 
staff manuals and the exemption in section 3 (e) for inter-agency and iritra
agency memorandums relating solely to law or policy and for materials relatin.. 
to the internal personnel policies and practices of the agency. Although ou~ 
enforcement methods and procedures affect the public, they also reflect the 
Department's enforcement policies and contain interpretations of the law. 

Section 3(b) also provides that when an agency publishes or makes available 
an opinion, statement of policy, interpretation or instruction, it may delete 
identifying details in order to prevent a clearly unwarranted invasion of perSOnal 
privacy. We believe that this provision is in the public interest. However, the 
section also provides that any such deletions must be fully explained in writing. 
\Yould not this requirement tend to discourage protection of individual privacy'! 

Section 3(b) requires the indexing of all materials to be made available or 
published. A substantial amount of the vast quantity of materials which this 
subsection would require to be indexed involve routine application of well
established principles or polices where no novel questions of law, fact, or policy 
are presented. '!'hese are routine materials not particularly useful to the public. 
Would the work and cost required for indexing all such materials be warranted 
for the benefit intended? 

(c) Agency reCords: Section 3 ( c) would require every agency to make aU its 
records available to any person, with certain exceptions specifically enumerated 
in section 3 (e) . (For our comments on the exceptions see pp. 3-5.) It would 
authorize a trial de novo in a Federal district court with the burden of proof 
on the agency denying access to its records. In view of the difficulties with the 
exemptions discussed in connection with 3 (e), protracted litigation and many 
possibly confiicting interpretations in the district courts could result before 
the requirements imposed by section 3 are made clear to responsible Federal 
officers. 

(e) Exemptions: '!'he exemptions in this subsection apply to the requirements 
for publication in the Federal Register (a), to the provisions relating to the 
availability of agency orders and opinions (b L and agency records (c), as well 
as to new subsection (d) which relates to agency proceedings. '!'hese exemptions 
replace existing provisions permitting agencies to withhold publication or avail
ability of materials for good cause. In addition, the present exclusion in section 
3 for matters "requiring secrecy in the public interest" is narrowed to those 
"specifically required by Executive Order to be kept secret in the interest of 
national defense or foreign policy." . 

While we agree that it is in the public interest to make materials publicly 
available to the greatest extent possible, we believe that each agency must be 
allowed to retain some measure of authority over its own records. 

This subsection appears too inflexible. In our view it would be impm~sible to 
nnticipate at this time aU specific items which should be justifiably withheld in 
the public interest. This provision may disrupt programs of the Department of 
Labor. We would favor retention of existing provisions permitting agencies to 
withhold information for good cause, and the present exclusion for matters 
requiring secrecy in the public interest. 

In addition, section 3(e) (4) is intended to exempt from the disclosure require
ment trade secrets and commercial and flnancial information. obtained from the 
public and privileged or confidential. The term "commercial and financial" may 
well not include wage and employment data, industrial injury statistics, social 
and economic data, and other information furnished the Department in confi
dence. The Department operates under arrangements which provide in many 
cases for the voluntary submission of statistical data from aU over the cOlmtry. 
This information, as well as information in connection with other programs of 
the Department, is obtained with the understanding that portions of it will not 
be publicly disclosed or identified in any way. Disclosure of this L-rlformation 
would jeopardize the entire statistical and other operating program of the De
partment and thus make it impossible to carry out the functions which we are 
required by law to perform. 

Disclosure of information obtained upon a pledge of confidpntiality would 
hamper operating programs by reducing the quantity and reliability of the in
formation which we receive. Furthermore, publication of information identify· 
ing or attributable to identified claimants or beneficiaries would deter persons 
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from exercising their rights under our programs. The exemptions in subsection 
(e) would also not appear to apply to information from State employment secu
rity agencies revealing details of employers' business operations which the State 
agency, in turn, obtained from employers. 

Section 3(c) (5) would exclude from the disclosure requirement "interagency 
or intra-agency memorandums or letters dealing solely with matters of law or 
policy." There are far more numerous instances of internal directives or mem
orandums dealing with mixed questions of fact and law, policy formulations 
made with respect to given factual situations, and factual memorandums formu
lated with an eye toward the implementation of law or policy. The availability 
of such information to public disclosure, especially where the conclusions are 
only tentative, would inhibit the development of legal or policy positions within 
the Department and impair our enforcement programs. We recommend that all 
internal directives and internal or interagency memorandums should be free 
from required disclosure. 
Section 	4. EuZemaking 

The proposed section 4 would omit the present exclusion from the Adminis
trative Procedure Act rulemaking procedures for any matter relating to public 
property, loans, grants, benefits, or 'contracts. The removal of these exemptions 
creates many difficulties for the Department of Labor. For example, the admin
istration of the State employment services and unemployment insurance pro
grams are financed entirely from Federal funds. Other programs such as those 
under the Trade Expansion Act and Manpower Development and Training Act 
are federally financed in their entirety (i.e., allowances and administration) 
though administered in part through State ·agencies. The bill provides exemp
tions for internal personnel rules of a Federal agency and for other matters of 
internal management. The policy reasons underlying these exemptions would 
also seem to apply to State functions financed through Federal funds. ThE' 
absence of exemptions CQvering these State functions would create great practi
cal difficulties in administering, the programs. Moreover, we question the need 
for applying section 4 requirements to rules directed at State agencies. 

Removal of Ithe ex:clusion for contracts, grants, loans, and benefits would sub
ject wage determinaitions under the Davis-Uacon Act to the rulemaking proced
ural requirements Qf the Administrative Procedure Act. Aside from the addi
tional ;administrative burdens land costs which ;tJhis would impose on the Depart
ment 0If Labor, it would involve inestimable difficulties rforcontracting agencies 
and agenCies administering federally assisted programs. 

Each year the Department ()f Labor issues 'Over 40,000 wage determinations 
under the Davis-Bacon land 'rerated aets. These determinations are necessary 
prior to the submission of bids on Federal and most federally assisted construc
tion work 'so that potential :bidders will fbe :aware of the nature 'and extent of 
their minimum wage obligation. Requiring notice and opportunity to present 
statements, !itS well as the :other requirements of the 'section, would cause 'serious 
delays for agencies engaged in constructi'On contracting. Necessary construction 
work and allocation ,0If funds for federally assisted 'Constructi'On could he delayed 
for weems or months. Th.e cost of the program would be greatly increased. 

Procedures have beE'n established with respect to the issuance of wage deter
minations under the Davis-Bacon and related acts which are designed specifically 
to meet the needs of that program. These procedures were adopted after exten
sive hearings by the General Subcommittee on Labor of the H'Ouse Committee on 
Education and Labor on the administration the Davis-Bacon Act and related 
laws (see hearings June 6 to Aug. 7, 1962). These include procedures for appeal 
of wage determinations to a wage appeals board in the Department of Labor. 

The deletion of ,the exceptions from section 4 could also lead to unnecessary de
lay in the promulgation of rules that relieve restri{!tionsor grant exceptions 
from ,statutory or regulatory requirements. 'Subjecbing such determinations to 
the full requirements of 'section 4 would seem unnecessary. 

4(b) Notice: The 'Proposed secti'on omits existing provisions permitting an 
agency tosuspencl a-wliootion of the notice requirement of the act where there 
isa finding that "notice and public procedures ,thereon are impractiC'able, un
necessary, or contrary to the public interest." In its place, ill new subsection (d) 
is added which permits 'the promulgation Qf emergency rules which arE' efi'eC'tive 
for 6 months -and may 'be 'renewed for a yearby 'the commencement of l"ulemak
ing proceedings prior to Ithe expiration of the 'rule. We would fu VOl' t'etention 
of the existing proviSions. 
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This proposed omission and also the omission of the present exclusion for 
general statements oJ policy could ibe read to require rulemaldng procedures he
fore an agency may 'Promulgate 'Staff manuals. As 've 'have :stated in our dis
cussion of section 3 (b) we believe that such a requirement would severely 
handicap the Department in carrying out its statutory responsibilities. 

(c) (2) Procedures: This provision would require the officer who presided at 
a hearing to make a recommended decision, unless the ,agency finds upon the 
record that due and timely execution of its functions 'requires otherwise. Al
th()ugh it may 'be helpful to have the V'ieW's of the presiding officer in the case of 
certain adjudications where demeanor evidence is involved, we question the need 
for ,such ta requirement in rulemaldng situations where the central issue is that 
of agen-cy policy. 
Section. 5. Adjudication. 

Subsection (a): This subsection omits from the requirements of the 
adjudication provisions the present exclusion for the certification of employee 
representatives. Section 5 (a) would require these procedures for cases of 
adjudication which are required by the Constitution or by statute to be deter
mined on the record after opportunity for an agency hearing. The elimination 
of this exclusion would subject the certification of employee representatives by 
the National Labor Relations Board to the requirements of the adjudication 
provisions. Such a result would have a profound impact on our national labor 
policy. Each year the Board handles more than 2,000 certifications. Subjecting 
these certifications to elaborate procedures could seriously impede the mecha
nism designed by Congress to achieve harmonious labor relations. We believe 
that the present exclusion should be retained. 

,(a) (2) Pleadings and Other Papers: This provision requires agencies to 
establish procedures for pleading which conform to the Federal Rules of Civil 
or Criminal Procedure to the extent practicable. In our view, rules of procedure 
should be designed to meet the particular needs and subject matter involved in 
agency hearings. These needs may differ widely from agency to agency and even 
within individual departments. It would appear desirable that agencies be 
permitted to fashion rules of procedure to meet their own particular problems. 

(a) (3) Prehearing conferences: We suggest that the word "shall" in section 
5 (a) (3) be changed to "may" in order to make clear that prehearing conferences 
are permissive and discretionary rather than mandatory in all cases. Such 
conferences are designed to make adjudication procedures simpler and more 
effective, and the administrative agency should be in a position to forego such 
conferences where it believes that they are unnecessary. . 

(a) (6) Separation Of functions: This section would prohibit agency employees 
engaged in "advocating functions of an agency in any case" from participating 
or advising in the decision, or in agency appeal or review pursuant to section 8, 
except as witness or counsel in public proceedings. We believe that this prohi
bition is reasonable if limited to those who act as advocates in the administrative 
proceedings and to that extent, we have always followed it. However, the 
limitation would not appear desirable for those who have defended or will defend 
the agency's actions in the courts. 
Section 8. Decisions 

(c) (2) Appeals boards: This provision requires that agencies must establish 
appeals boards unless clearly unwarranted by the number of proceedings in 
which exceptions are filed or agency appellate proceduves have been otherwise 
provided by Congress. It also would require that these boards be composed of 
agency members, hearing examiners, or both. We believe that appeals boards 
can be useful in expediting adjudications. However, their composition and need 
should be left for determination by the agency. Creation of such boards as a 
matter of statutory requirement may be too inflexible in relation to the subject 
matter with which the agency will be dealing. 

(c) (4) Agency review: We believe it is desirable to permit an agency discre
tion to review upon its own motion, questions of fact decided by the appeals board 
since the agency is ultimately responsible for its decisions. 
Section 10. JudicaZ review 

The present provision confers a right of review on persons "suffering legal 
wrong because of any agency action, or aggrieved by such action within the 
meaning of any relevant statute." The new provision would confer standing 
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and a right to judicial review where any person was "adversely affected in fact 
by any reviewable agency action." In addition, the new provisions would nar
row the present exception fOT situations where "agency action is by law com
mitted to agency discretion." Under the proposed section 10, an exception would 
be provided where "judicial review of agency discretion is precluded boy law." 
This section would greatly expand the scope of judicial review. 

While it is difficult to estimate the full implications of this new language, it 
appears that among other things it would permit individual workers or em
ployers to challenge decisions by the Secretary of Labor approving or withhold
ing cer~ification of State unemployment in surance laws, provide judicial review 
of DaVIs-Bacon wage determinations. grants or refusals to authorize submini
mum wages under section 14 of the Fair Labor Standards Act, and, possibly, 
review of decisions to refer an individual to a manpower training program. 

The changes in section 10 would also subject to judicial review the Secretary's 
determination of the amount of administrative grants to be made to the several 
States for the administration of their employment security programs. These 
matters which inevitably involve the reconciliation of multitudinous and often 
conflicting factors raise problems which seems almost impossible of judicial 
resolution. 

Also, the type of review required by ,section 10 would not provide that speedy 
and expeditious final determination of issues which is essential for programs 
which involve not only administrative grants but also annual determination of 
the availability of tax otrsets. 

As noted in connection with our discussion of section 4, to provide this type 
of review in the case of thousands of Davis-Bacon wage determinations made 
each year by the Labor Department would result in a procedure so costly and 
burdensome that implementation of this important labor standards program 
would come to a halt. Confusion would be created with respect to the obliga
tions and allocation of funds. In the past, congressional committees directly 
concerned with the Davis-Bacon and related laws have satisfied themselves that 
judicial review of these wage determinations cannot be provided. As the Gen
eral SubcommIttee on Labor of the Bouse Committee on Education and Labor 
stated in its report on the administration of the Davis-Bacon Act (June 1963 
committee print, 88th Cong., 1st sess., p. 15) : 

"The Davis-Bacon and related acts involved over 46,000 project determinations 
a year with over a million individual wage determinations. With such as 
tremendous amount of determinations and with the need. to' proceed with con
structiO'n promptly, judicial review would not be appropriate to' sueh a situation. 
The subcommittee found that the Davis-Bacon Act and 1ts administration 
involves not merely the application (!)f a set of legal provisions, but also very 
serious problems of industrial prelations where the actual experience in the 
local area many times influenced the way the law would be applied. To engraft 
judicial revi'ew upon the everyday working of the Davis-Bacon Act wage deter
mination process would impair its vitality and create difficult industrial rela
tions problems by delaying construction and bring instability intO' Government 
construction programs." 

THE GENERAL CoUNSEL OF THE TREASURY, 
Wa8hington, D.O., May 11, 1965. 

BON. JAMES O. EASTLAND, 
Ohairman, Oommittee on. the Judiciary, 
U.S. Senate, Washingto-n, D.O. 

DEAR MR. CHAIRMAN: Reference is made to your request for the views of this 
Department on S. 1336, to amend the Administrative Procedure Act. 

The proposed bill would amend in several important respects each one of 
the sections of the Administrative Procedure Act (5 U.S.C. 1001-1011). The 
amendments are largely similar to those proposed by S. 1663 and S. 1666 in 
the 88th Congress which were given extensive consideration in reports tO,and 
testimony before, the SU!bcommittee on Administrative Practice and Procedure by 
this Department and my many other Government agencies. 

After careful review of the revisions which are now incorporated in S. 1336 
we find that our basic objections to legislation of this scope have not been met, 
In the attached memorandum I am setting forth our reasons for these objections 
as they relate to the following princillal sections of the bill: 3, 4, 5, 6, 9, and 10. 
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The problems created by these sections are so .substantial that it seems unneces
sary to attempt to deal with the merits of each individual revision of the ApA 
proposed in the legislation. 

Our objections are not made lightly. This Department undertook a De
partment-wide survey of the effects of the amendments proposed in S. 1663 and 
S. 1666 on the operations of its various bureaus and offices which are "agencies" 
within the meaning of the Administrative Procedure Act. Our report to you 
on February 11, 1964. indicated that the conclusion to be drawn from these 
studies was that S. 1663 would not improve present administrative procedurel'i 
ina significant way but would rather impede and burden the administrative 
process 'without providing corresponding benefits to the public. The April 1964 
revision of S. 1663 also received Department-wide consideration and was the sub
ject of the General Counsel's testimony before the subcommittee on July 22, 
1964. Be there reviewed the probable consequences in public expense, com
vlexity of the procedures, unjustifiable disclosures of large areas of private infor
mation, and impediments to law enforcement. The ill effects of the public dis
closure requirements were extensively illustrated in our report and testimony 011 

S. 1663. 
For the reasons stated in the attacped analysis and in our prior presenta

tions concerning the proposed legislation of this character the Treasury De
partment is opposed to the enactment of S. 1336. 

The Department has been advised by the Bureau of the Budget that there is 
no objection from the standpoint of the administration's program to the sub
mission of this report to your committee. 

Sincerely yours, 
FRED B. SMITH, Aoting General Coun8el. 

TREASURY DEPARTMENT COl\iMENTS ON CERTAIN MAJOR CHANGES PROPOSED BY 
S. 133i3 IN THE ADMINISTRATIVE PROCEDURE ACT 

S. 1336 proposes numerous substantive changes throughout the Adminis
trative Procedure Act. The Treasury Department has provided the Subcom
mittee on Administrative Practice and Procedure with its comments on many 
of these revisions as they appeared in the original and revised versions of S. 1663 
in the 88th Congress. This report, therefore, concentrates on the revisions in 
those sections of '8. 1336 which have the greatest impact on the operations and 
responslbilities of the Department. These sections are: section 3, "Public In
formation"; section 4, "Rulemaking"; section 5, "Adjudication"; section 6, "An
cillary Matters"; section 9, "Sanctions and Powers"; and section 10, "Judicial 
Review." 
Section 3-P1l-bUc information 

Section 3, like its predecessors in S. 1666 and S. 1663 in the 88th Congress, 
embodies the basic features outlined below which we consider to be detrimental 
to the public interest in effective national security, in efficient law enforcement, 
in protection of personal privacy and in the economical operation of Govern
ment. 

1. The Government must operate within the straitjacket of required disclosure 
of all operations and records not covered by the specific minimum exceptions. 
There is to 00 no room for discretion as to nondisclosure except for the special 
area permitted to the President in matters of national defense and foreign policy. 
Even there, the President is required to define this area in advance (subsec. (e)). 
Besides its damaging consequences, this feature of the section appears objec
tionable as an effort by Congress to impose its discretion for that constitutionally 
placed in the Executive for the effective enforcement of the laws. 

2. The specific exemptions do not cover many Government matters which 
the courts and Congress have previously recognized as protected against indis
criminate disclosure. These matters include internal adviSOry communications 
underlying and preceding decisions reached by an agency with respect to the 
law and facts before it; instructions to its staff on methods of law enforcement; 
trade 'secrets developed from Government research and processes; monetary 
stabilizu tion and fiscal management arrangements; personal information re
vealed by applicants for Government licenses and other privileges, and financial 
information relating to individuals which result from Government transactions 
such as the sale of securities, but which is not information "obtained from the 
public." 
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3. MilliQns of agency actiQns within a single Qperating agency alQne, such as 
the Treasury Department, which co.me within the definitiQn of "adjudicatiQns," 
thQusands o.f statements of policy no.t Qf general applicability and hundreds Qf 
prQvisiQns in staff manuals and instructiQns to. staff are all to. be indexed, and 
indentifying details are to. be deleted with individual justificatiQn fm: each dele
tiQn. Specialized staffs WQuid be required fQ·r the preparatiQn Qf this material 
and a large expansio.n wo.uld be required o.f GQvernment printing facilities and 
paper requirements (subsec. (IJ». And, as we have repeatedly pointed Qut, 
this extrao.rdinary expense to. the public WQuid in no sense be justified by any 
advantage which the public wo.uld gain frQm the expenditure. 

4. The co.urts are to. give tQP prio.rity o.ver all Qther actions, even thQse to. be 
expedited under statutes reco.gnizing their public interest, to. any persQn disap
PQinted in o.btaining Go.vernment reco.rds, regardless Qf hQW frivQIQus 0.1' un
justified his demand fo.r recQrds might be (subsec. (c». Under this prqvisiQn 
nQrmal rules o.f judicial prQcedure are to be reversed against the GQvernment. 
The plaintiff dQes nQt need to. prove any right to', or need fQr, the info.rmatiQn, 
and any private litigant mayavo.id the discovery rule (34) Qf the Federal Rules Qf 
Civil Procedure wi'th respect to. GQvernment papers, which rule requires a 
shQwing Qf need, by fQllQwing the ro.ute Qf forced disclQsure under this section. 

SectiQn 3 is basically unacceptable, in our opiniQn. 

Section 4.-Rulemaking 
Certain Qf the additiQnal provisio.ns to. gQvern l"ulemaking create prQblems Qf 

law and administratiQn which shQuld be no.ted. 
Subsection (c) (2) calls fQr rulemaking Qn the recQrd where required "by the 

CQnstitu'tiQn." It is well settled that the CQnstitutiQn dQes not require an QP
PQrtunity fQr a hearing 0'1' decision Qn the recQrd Qf a hearing in enacting legis
latiQn 0'1' in perfQrming the quasi-legislative functiQn Qf rulemaking.1 This legal 
principle is clearly applicable to. ruleniaking under the proPQsed legislation in 
view Qf the clarification o.f the term "rule" in the definitiQn sectiQn. SectiQn 
2(c) limits the term "rule" to. any agency "statement o.f general applicability and 
future effect." A rule is, therefo.re, a quasi-legislative pro.mulgation, since 
general applicabili'ty and future effect are the hallmarks o.f legislatiQn.: CQn
sequently, the reference to. the Co.nstitutiQn at this PQint has no real meaning 
and may result in much fruitless litigatio.n, to. the expense and inconvenience 
Qf bo.th the GQvernment and tho.se seeking to. challenge the validity of a rule. 

The added requirements in subsectiQn (c) (2) Qf pro.viding a recQmmended de
cisio.n and permitting exceptiQns to. it, except where actio.n witho.ut such decisiQn 
is imperative and unav'Oidable, WQuid add unnecessary and inappro.priate delay 
and expense in mQst rulemaldng. Rules usually affect large numbers o.f perso.ns, 
Qnly a few of who.m WQuld have the time and reso.urces to. present their views 
repeatedly with respect t'O any given rule, and thus gain advantage in influencing 
agency rulemaking. In this respect rulemaking differs from adjudicatio.n in 
which named perso.ns have the respo.nsi'bility fQr pressing their special interest 
at all stages 'Of 'the proceeding. Where only particular interests are co.ncerned 
with a rule, the Department does pro.vide additi'Onal QPpo.rtunities to. co.mment 
Qn the pro.posed text. This ·sho.uldbe a matter Qf agency discretion. 

The prQvisi'On f'Or emergency rules in. sectiQn (d) WQuid co.ndemn them to. a 
1-year life in spite 'Of their readoptio.n after fQrmal nQtice and hearing. This 
is an artificial and entirely unreasonable limitatiQn upo.n the duratiQn o.f a rule 
which 'Originally had to be issued under the emergency provisions. 

Exemptio.n (1) in subsection (h) WQuid exclude o.nly those matters required 
by Executive o.rder to be kept secret in the interest o.f the natiQnal defense 0.1' 
fQreign policy. As is true of this same requirement in exempti'On (1) of sectio.n 
3, this places an unwarranted burden o.n the President by requiring continuo.us 
specification of all such matters. 

The Treasury Department again raises the 'Objection (as it did against S. 1663, 
as revised) to. the o.mission 'Of the exemptiQn ·fo.r "public pro.perty, l'Oans, grants, 
benefits, or contracts." In the alternative, the Treasury again urges the addition 
of the more limited exemptiQn Qf "any matter relating to. the mQnetary 0'1' fiscal 

1 SuperiOf' Oil Oompany v. Feder.al Power Oomm?ssion, 3.'22 F. 2d 601, OOifl (9th Clr. 196.'3) 
cert. dented, 311 U.S. 923 (1964) ; Wmapoint Oysters v. Ewing, 174 F. 2d 676. 694 (9th Cir. 
1949) cert. denied, 3S8 U.s. 8610 (1949), rehearing denied, 3'39 U.S. 945 (195D) ; United 
States v. Boaine Produce 00., 206 F. Supp. 2(}1, 204 (D. Ariz. 1962:): Senior Oitizens League, 
Inc. v. Dept. of Socia' Security of Wa8hington, 38 Wasb. 2d 142,288 P.'2d 4'78,492 (1951). 

:.l Ibid. 
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operations of the United States." The vast monetary and fiscal operations of 
the Treasury are carried on under extensive regulations; these operations mav 
be said to relate to public property, loans, grants, benefits, or contracts, and thu's 
if no suitable exemption is provided, the proposed rules dealing with thesa op
erations would be subject to notice and public participation. But many of these 
fiscal and monetary regulations must be adopted, in the public interest, without 
advance notice, and often the proposed regulations are not of sufficient public 
interest to justify the imposition of section 4 requirements. For example, the 
regulations governing the administration of foreign currencies here and abroau 
and by other Government agencies would in no way benefit from pubHe par
ticipation in the promulgation of such regulations. 
Section. 5-Adju(lication 

This section has been substantially revised from section 5 in the original ancl 
revised versions of S. 1663. The revision now presented removes a number of 
onr principal concerns with this section as it was being considered during the 
88th Congress. There remain two matters which give difficulty. 

Under the separation-of-functions provision, subsection (a) (6) (B), no presid
ing officer or member of an agency appeal board shall consult with any person 
or agency on any fact in issue unless upon notice and opportunity for all parties 
to participate. This'is an extreme pOSition and one which we think is unnces
sary to the preservation of imparitiality. As Prof. Kenneth Culp Davis, a con
sultant to the subcommittee, pointed out in his testimony before the subcommittee 
last July, the presiding officer should be cut'off from communicating with those 
in the agency who are engaged in investigating, prosecuting and advocating 
functions but he should not be cut off from the agency's specialists. He shOUld 
be able to obtain from them technical knowledge which he may need with respect 
to questions of fact or law.3 

The provision for emergency action in subsection (a) (7) permits agency action 
without notice or other procedures upon a finding that immediate action is neces
sary "for the preservation of the public health or safety or where otherwise 
provided by law." This Department again recommends that emergency action 
be permitted for the preservation of the "public health, interest, or safety," fol
lowing the text 'with respect to the immediate revocation of licenses in section 
9 (c). This Department is confronted from time to time with matters requir
ing emergency action with respect to such matters as foreign assets control and 
foreign transactions control in which immediate action is necessary in the public 
interest. The availability of injunctive or other judicial relief, and the require
ment for an immediate hearing after such action, are sufficient to protect private 
interests in these emergency situations. 

Subsection (b ) sets forth the procedures to be followed in '''all other cases 
of adjudication except those involving inspections and tests." These procedures 
would consequently apply to the millions of informal adjudications made an
nually by customs officers in appraisement and liquidation of entries. These 
adjudieations do not need to be made, and should not have to be made, through 
a proceeding "conducted" by an officer after informing the agency and the parties 
of "the issues, facts, and arguments involved." These adjudications, lil~e those 
made by the Internal Revenue Service in the assessment of taxes, are subject 
to a trial of the law and facts de novo in court, which provides full procedural 
and substantive protection of private rights. Subsection (b) should include a 
second exception for those adjudications "subject to a trial of the law and facts 
de novo in any court." 
Section 6-AnoiZlary matters 

The Treasury Department's most serious concern with this section is the effect 
of Subsection (b) : Practice by Attorneys, in abolishing the enrollment to practice 
before the Internal Revenue Service. Congress provided authorization for such 
enrollment in 1884 (5 U.S.C. 261) and its Subcommittee on Administration of 
the Internal Revenue Laws in 1952 called for more careful enrollment of the 
tax bar. The Department maintains that there is no demonstrated need for 
abolishment of this enrollment, while on the other hand there are positive reasons 
for its retention. 

It will be recognized by all that representatives of persons having business 
before the Internal Revenue Service should be held to a standard of competence 

3 Hearings before SubcommittE'e on .Administrative Practice and Procedure of the Senate 
Committee On the Judiciary on S. 1663, July 21, 22, and 23, 1~64, at pp. 262, 263. 
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and ethical behavior. In the sensitive area of tax matters the standard of 
practice should be uniform to aid in the reasonable and efficient administration 
of the tax laws. Since there is a great disparity among State licensing authori
ties in their treatment of attorneys whose conduct is corrupt and since the 
Service's access to attorneys' tax returns is a substantial aid in administering 
its tax practice, it is entirely appropriate that. the Department promulgate 
enrollment requirements to insure that uniformity. In view of the foregoing, 
we believe that the provision of subsection (1) which would extend the privilege 
to practice before the Internal Revenue Service to virtualy all members of the 
bar is unjustified and unsound. 

We believe section 6(b) (1) takes a dangerous tack when it permits the mere 
personal appearance or signature of the attorney or his filing of a paper to 
constitute representation of his ability and authority to act for a person whom 
he names. Since subsection (2) specifies that the provision shall not be read to 
prevent an agency from requiring a power of attorney before transferring funds 
to the attorney for his client, it must be implied that it does prevent the agency 
from requiring a power of attorney in all other circumstances. This being the 
case, the Internal Revenue Service would have to accept, without more, the bald 
assertion of an attorney that he has authority to represent someone else. While it 
is true that any improper conduct on the part of an attorney or one misrepre
senting himself to be an attorney is subject to sanction, after discovery, this is of 
little consolation to the taxpayer whose affairs have been revealed without his 
consent. A requirement that whenever any person represents himself to be an 
attorney the agency must accept this representation seems singularly unwise in 
the light of recent experience in the District of Columbia involving a nonlawyer 
practicing fraudulently. 

Subsection (c) appears to be unconstitutional in its provision that a elient 
who employs an attorney may submit a communication to the Government only 
through the attorney and is precluded from submitting his communication either 
directly or through another representative of his choice, say his accountant. 

Subsection (d) on investigations provides that every person who SUbmits data 
or evidence shall be entitled to retain or procure a copy or transcript thereof. 
The subsection omits the further provision in section 6(b) of the Administrative 
Procedure Act that in a nonpublic investigatory proceeding the witness may, for 
good cause, be limited to inspection of the official transcript of his testimony. 
This omission would permit a serious handicap to law enforcement for the reason 
explained in the Attorney General's manual on the Administrative Procedure 
Act (at pp. 66-67). Before or during a prosecution a witness may make his 
copy of the transcript available to a defendant and thus prejudice the Govern
ment's case. The defendant's right to see the transcript of a prior statement 
of a witness in criminal proceedings is now adeqUately covered by a specific 
statute (18 U.S.C. 3500). 

Subsection (e) provides for the automatic issuance of subpenas in any adjudi
cation without any preliminary showing of general relevance and reasonable 
scope of the evidence sought, as is presently required in the Administrative 
Procedure Act. The Administrative Procedure Act requirement should be 
maintained in order to avoid unreasonsable subpenas and the need for their 
subsequent consideration by the presiding officer. 

Subsection (h) would make depositions and discovery available to the same 
extent and in the same manner as in civil proceedings in the district courts 
unless otherwise provided by agency rule. As pointed out in the discussion of 
the court procedure under section 3 of the bill, the discovery rule of procedure 
would have little further application to Government papers as they would be 
made available to anyone without good cause shown unless they were covered by 
the specific exemptions in section 3. In any case, the requirement that the rules 
of civil procedure be the norm in any and all administrative proceedings, includ
ing rulemaking, is contrary to recommendation No. 30 of the Administrative Con
ference of the United States which realistically recommended that each agency 
adopt rules for discovery "to the extent and in the manner appropriate to its 
proceedings." We adhere to that recommendation. 
Section 9-Sanctions ana power8 

(b) Publicity: Gratuitous public statements made by an agency or its 
officials for the purpose of punishing or penalizing a person with business before 
the agency cannot be countenanced. There can be no disagreement on that 
score. It is equally clear that the legislative cure should be appropriate to 
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the malady and on that basis we object to this provision in its present form as 
falling short of that standard. 

It seems contrary to logic and established principles of law to provide that 
the pivotal event upon which the court is to act is a finding of intent to dis
parage or discredit on the part of an agency in making a public utterance, without 
more. On such principle is that an act which is not the proximate cause of an 
injury is not wrongful; another is that a technical wrong has no significant legal 
effect unless the complainant sustains damages. Section 9 (b) appears to ignore 
the question of whether or not the utterance actually resulted in disparage_ 
ment or discredit. Even more importantly, it provides for no finding that the 
publicity influenced the agency to take action adverse to that party. We consider 
therefore, that the thrust of this subsection is misdirected. Furthermore, th~ 
subsection invites use by a party to defeat an unfavorable agency decision through 
a claim that some public statement of an agency was intended to disparage him. 

If subsection (b) is retained, it should provide in clear terms for a finding 
by the reviewing court that a public utterance was made with an intent to dis
credit or disparage on the part of an agency or its offiCials, that injury was 
caused to the complainant's reputation 4 and that adverse agency action resulted. 
This finding would be the condition precedent for the exercise of judiCial dis
cretion in declaring a rebuttable presumption of prejudging. The value of such 
an amendment is that a complainant could not utilize section 9 (b) to gain a 
favorable decision where he has sustained no injury to his reputation, and where 
no prejudging has occurred. To permit the agency an opportunity to rebut the 
presumption of prejudging is a reasonable and effective method to prevent abuse 
of the publicity provision. 

In addition, we wish to point out the possibility that section 3 and section 
9(b) may be essentially at cross-purposes as they are presently composed. An 
agency or its officials might make available to the public records which were dis
paraging to a party, while conforming to the requirements of the public infor
mation provision. In this event, any disparaging intent by the agency would 
appear to be irrelevant. 
Section 10-JudiciaZ review 

This section cOntains two critical changes to which this Department partic
ularly objects. The first such change is in the phrasing of the initial exemption 
A first reading of this substitute might indicate that the effect of the two pro
vides for judicial review of agency action "Except so far as ...... (2) agency 
action is by law committed to agency discretion." The revision would substitute 
for this clause (2) "judicial review of agency discretion is precluded by law." 
A first reading' of this SUbstitute might indicate that the effect of the two pro
visions was the same, on the supposition that the same concept was merely ex
pressed differently. If there is no change in meaning, the change is undesirable. 
But it is still more undesirable if it is intended to mean that the discretion of a 
court should ever be substituted for that of the agency in a matter within the 
agency's discretion. It should be noted that agency action which is discretionary 
may be judicially reviewed to determine if it is arbitrary, unreasonable, cap
ricious or within the area of discretion conferred. We can see no valid reason 
for providing any further review for discretionary agency action. 

The second critical change is in the definition of the person who has stand
ing to sue based· upon agency action. Here again the present text of the Admin
istrative Procedure Act has come to have an 3.ccepted meaning after the benefit 
of much litigation. We know that persons who have no complaint other than 
an indirect economic effect from the agency action have no right to attack that 
action collaterally. The revision would reverse this principle of standing to sue 
and allow any person "adversely affected in fact" to obtain judicial review of 
the agency action. As this Department stated with respect to a similar pro
posed revision in section 10 of S. 1663. as introduced, administrative determina
tions will remain in constant controversy between the persons directly affected 
and those indirectly affected. The true parties in interest in any agency deter
mination would be confronted with a long period in which they would be uncer
tain whether they could rely on that determination, since the determillation 

4 The immediate source of the publicity provision seems to be recommendation No. 47 
of the report on "Legal Services and Procedure" included: in Hoover Commission repors 
I vol. 2, 1955). Apparently. the Commission's chief concern was damage to the reputat on 
of a complainant (PP. 00-81). 
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could be subjected to attack by any business competitor, supplier, customer or 
even taxpayer who might show some adverse effect reaching him from that 
determination. 

The Department believes that the need for revision in these two cardinal pro
1'isio11s with respect to judicial review has not been shown, and that the effeet 
of the revisions in preventing the finality of agency action and in encouraging 
excessive litigation would be damaging to aU concerned with the administrative 
process. 

FEDERAL AVIATION AGENCY, 
Wttshington, D.C., May 12, 1965. 

Bon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, 

Washington, D.C. 


,DEAR MR. CHAIRMAN: This is in reply to your letter of March 24, 1965, re
questing our views on S. 1336, a bill to amend the Administrative Procedure Act, 
and for other purposes. 

We note that the definition of "rule" in section 2 (c) does away wjJth particular
ized rulemaking. Wearestrongly fO'PPOsed to this change. As we pointed out in 
our Deeember 7, 1963, report to your commilttee, this Agency is engaged in a great 
deal of particularized rulemaking in connection with prescribing o'perations speci
fications for air carriers. Operations Specifications are detailed sarfety require
ments tailored to fit the specific operation of an air carrier. They prescribe such 
things as wellJther minimums for 'particular operations and ltime Umitaltions for 
inspections of airframe and engine components. They are rather voluminous, 
and ,subject to frequent change. Particularized rulemaking Is well suited ,to the 
solution of the ty'pe of issue involved in these cases and is beneficial to air carriers 
seeking operations specifications changes. 

Operations specifications can be established and amended quickly and effi
ciently through particularized rulemaking conducted by this Agency. On the 
other hand, if these cases were handled as adjudications, the process would 
become unnecessarHy complicated. First, it would he necessary to process many 
of these cases in accordance with the provisions of section 5(b). That section 
is not clear, but if it is interpreted as -requiring.a hearing, the procedure would 
be unduly time consuming and inappropriate for this type of decisionmaking. 
In addition, it appears that instead of the administrative 'process being term
inated upon issuance of a decision by lflAA, the Agency determination would be 
appealable to the Civil Aeronautics Board. Proceedings before the Board would 
involve a ,formal hearing and issuance of a determination on the record. We do 
not believe that such iormalprocedure 'is warranted for these eases, and we 
doubt the wisdom of removing to the CAB the final decisionmaking authority on 
these technical matters which are peculiarly within the expertise o.f FAA. 

Section 3(b) contains a new provision requiring that every agency index 
and make available tor public inspection and copying all staff manuals and 
instructions to staff that affect any member of the public. This is a broad, 
sweeping provision, tor almost any instruction could be construed to have 
some effect on members of the public. We believe that the index for such 
manuals and instructions would be so large, and subject to such frequent 
changes, that it would be unduly burdensome to compile, and impossible 
to keep current. 

Section 3(c) requires that every agency make all its records promptly 
available to any person. Section 3 (e) lists eight exemptions to these re
quirements, and to the requirements of section 3 (b). These exemptions 
include matters related solely to the internal personnel rules and practices 
of any agency, and inter- or intra-agency memorandums or letters deaUng 
solely with matters of law and policy. We are opposed to. these changes and 
recommend that the existing provisions of section 3 be retained. It is 
our belief that agencies are in the best position to determine the precise con
sequences of releasing a given document and should at least retain initial 
discretion to decide what records should be disclosed. We doubt that it is 
possible to compile a list of specific exemptions that will serve to protect the 
public interest to the extent possible under a system whereby responsible 
governmental officials can judge each case on its own merits. 

As for the specific exemptions in section 3 (e), we find those in para
graphs (2) and (5) particularly inadequate. We believe agency heads 
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should be permitted to refi:ain from disclosing all materials dealing with 
internal agency deliberations. The exemptions in paragraphs (2) and (5) 
protect only matters dealing solely with internal practices or matters of law 
or policy. These provisions would be of little practical value in cases where 
letters and records contain a mixture of these matters and other data. Few 
records would be entirely devoid of factual data, thus leaving papers on law 
and policy relatively unprotected. Staff working papers and reports prepared 
for use within the agency or the executive branch would not be protected by 
the proposed exemptions. This would create problems in obtaining candid 
reports at various levels in an organization or in the Government, and Would 
be detrimental to efficient staff operation. 

Section 4 (c) (1) requires oral presentation of public views in rulemaking
proceedings unless the agency finds such presentations inappropriate or Un. 
warranted. We believe the present law authorizing, but not requiring, oral 
presentation should be retained. As we noted in our December 7, 1963, report 
the only effect of the amendment will be to add another step (a finding) t~ 
rulemaking proceedings. Section 4 is revised to alter the criteria for de. 
termining when rules may be made without public notice and comment. 
Paragraph (h) of that section permits agenCies to bypass notice and comment 
when proceSSing * * ... "(3) advisory interpretations and rulings of par.
ticular applicability;" and H( 4) minor exceptions from, revisions of, or re
finements of rules Which do not affect protected substantive rights." We do 
not understand the scope of the terms "advisory interpretations and rulings," 
"rulings of particular applicability," and "protected substantive rights" 
as used in paragraphs (3) and (4). We recommend the clarification of the~e 
terms in the legislative history of the bill so that Government agenCies will 
have a clear outline of the requirements for notice and public procedure. 

Paragraph (4) of section 4(h) permits agencies to bypass notice and com· 
ment in the case of certain exceptions from., revisions of, or refinements of 
rules, but apparently would not permit such abbreviated procedure in the 
case of a new rule involving matters having no substantial impact on the 
public. We believe that paragraph should be revised to exempt such rules. 

The provision on declaratory orders is transferred from section 5 to section 
6 thereby making it applicable to matters not required by statute to be de
termined on the record after opportunity for an agency hearing. In addition, 
instead of authorizing agencies to issue such orders in their sound discretion, 
the proposal requires agenCies to "act upon requests" for such orders. The 
intent of this change is not clear. If its purpose is to remove the decision 
to issue an order from the sound discretion of the agency, we oppose the 
change for the reaspns set forth in the discussion of the existing law in the 
Attorney General's Manual on the APA. If the change is intended only to 
insure that the person making the request receives a reply explaining the 
disposition of his request, we believe a specific provision to this effect should 
be inserted and the format of the remainder of the section be patterned after 
the existing law. 

Section 10 is amended by deleting the words "agency action is by law com· 
mitted to agency discretion" from section 10(2) and substituting therefor 
the words "judicial review of agency discretion is precluded by law"; and 
by expanding section 10(a) to permit the right of review to any person
adversely affected in fact by any reviewable agency action. If the change 
to section 10(2) is intended to be substantive in nature, we do not under· 
stand its purpose. If, on the other hand, the change is meant to be edi· 
torial, we recommend that the existing section be retained in order to pre·
clude the presumption that the change is a substantive one. 

The change to section 10(a) permits persons to seek judicial view who 
now are not deemed to have a sufficient legal interest in agency action to give
them standing to request review. Apparently, a persou would have standing 
to seek review of agency action directed toward a third party and having 
only an inconsequential or unrelated effect on the petitioner. For example, 
a. person coneerned over the economie impact of the entry of a new competi
tor in his line of business would have standing to attack the grant of a 
license to that competitor even though such grant might be based only on 
safety eousiderations. Relaxing the rules to permit such proceedings is of 
doubtful value, and it could result in officious and burdensome litigation 
that may unnecessarily restrain the conduct of Government operations. 
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The Bureau of the Budget has advised that there is no objection from 
the standpoint of the administration's program to the submission of this 
report to your committee. 

Sincerely, 
N. E. HALABY, Admini8trator. 

FEDERAL COAL MINE SAFETY BOARD OF REVIEW, 
Washington, D. C., April i, 1965. 

Hon. JAMES O. EASTLAND, 
Chairma11t, Oommittee on the Judiciary, 
U.S. Senate, 
Wa8hington, D.O. 

DEAR SENATOR EASTLAND: Reference to your letter dated March 24, 1965, 
requesting a report of this agency on S. 1336, the Board has directed that the 
following report be submitted thereon. 

S. 1336 would amend the Administrative Procedure Act in various detailed 
respects. 

The proceedings of this agency are specifically exempt from the requirements 
of the Administrative Procedure Act under section 213 of title II of the Federal 
Coal Mine Safety Act (30 U.S.O. 1958 ed. § 483, 66 Stat. 709). Therefore, the 
proposed bill amending the Administrative Procedure Act is inapplicable by its 
tol:~rms to the operations of the Board. In view of it inapplicability to this 
agency, the Board has no comments to ()ffer on the individual provisions of 
S. 	133~. 

The Bureau of the Budget has advised that there is no objection to the sub
mission of this report to your committee. 

By direction of the Board. 
Sincerely yours, 

ROBERT J. FREEHLING, 
General Counsel. 

CoMMENTS OF THE FEDERAL COMMUNICATIONS CoMMISSION ON S. 1336, 89TH 
CoNGRESS, AMENDMENTS TO THE ADMINISTRATIVE PROCEDURE ACT 

S. 1336 contemplates a very broad and detailed revision of the Administrative 
Procedure Act. A number af the changes proposed are desirable ones, some are 
simply of a clarifying nature and others would have no particular impact upon 
the Commission's functions. Some of the proposed changes we believe to be 
undesirable. Because of the scope of the changes, our comments, in the interest 
of brevity, will concentrate primarily on those revisions which are of the great
est significance to the CommiSSion, and which present us with problems. 

SECTION 2-DEFINITIONS 

The definition of "rule" in subsection 2 ( c) would be revised to delete agency 
statements of "particular" applicability and future ratemaking. The Commis
sion believes that these changes are unsound, and strongly urges that the defini
tion of "rule" retain the references to "particular applicability" and future 
ratemaking. 

Ratemaking.-Future ratemaking calls for the exercise of legislative-rather 
than quasi-judicial-functions. Arizona Grocery 00., v. Atchison, T. If S. Fe 
Ry., 284 U.S. 370, 389 (1932). In a liceuse revocation, the facts as to wrongdoing 
are obviously of crucial importance. In the future raternaking, while the facts 
are imjportant, the primary function is policymaking for the future. In a. 
revocation proceeding where the credibility of a witness may be very crucial in 
determining facts in issue, it is highly desirable for the one resolving such 
issues to observe the demeanor of the witness. Such considerations are not 
commonly appropriate when making policy for the futUre..We therefore, be
lieve that ratemaking should continue to be treated as rulemaking in the act. 
The proposed change would, in particular, have two undesirable consequences. 

First, making ratemaking adjudication would bring into play revised section 
8, which requires that the ODe who presides at the hearing must also make the 
initial decision. This means that the Commission could not, as at present, 
have the case heard by an examiner and certified to the Commission for decision. 
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It is obviously undesirable to require the Commission to preside itself at lengtby 
l'atemaking proceedings and, since ratemaking is basically a policymaking fUll(:_ 
tion, it may be desirable for the agency to decide a rate case directly after th~ 
e'-idence has been talmn by an examiner. Since the proposed bill would lilllit 
the right of agency review of an examiner's decision/" the agency's capacity to 
handle 1'atemaking cases would be impaired. 

Deletion of the word "particular," in the definition of "rule" would rIlifie a 
serious question whether the Commission could continue its present practi<:e." 
We cannot stress too strongly that were the ConlluisHion required to hold adjU(li
catory hearings in effectuating the very numerous channel shifts it makes ench 
year, the result, based upon past experience, would be not only substantially 
added eosts to the Government and the interested parties but, more importallt,. 
lengthy delays in achieving important public interest goals. " 

There is no need for such drastic revision of existing procedures (assuming 
that it is intended). In our experience, rulemaking proceedings, even where of 
particular applicability, have worked well, giving interested parties full OPPOl'
tunity to present their views and affording the agency the means to reach a fail' 
and speedy determination of the public interest. See, e.g., WIRL Television Co~·P. 
v. U.S. and F.e.e., 253 F. 2d 863 (O.A.D.C., 1958) ; Transcontinent Television Corp 
v. U.S. and F.e.e., 308 F. 2d 339 (C.A.D.C. 1962). Finally, the point which WI:' 
have made at the outset is equally applicable here: The critical element in such 
proceedings is not "who did what?" but rather the policy to be followed; such 
policy is more appropriately left, in the usual case, for determination by the 
agency, rather than an examiner.s 

SECTION 3-PUBLIO INFORMATION 

Section 3 of the bill substantially rewrites present section 3 of the Administra
tive Procedure Act. While the Commission agrees with the underlying purposes 
of this section-that agencies should operate publicly, we believe that the general 
standards of section 3 of the Administrative Procedure Act have worked well and 
that the Commission has fairly complied with them. Weare opposed to several 
features in this section of the bill and believe that certain aspects regarding its 
scope need clarification. 

Subsection 3(b) : 'l'he requirement that an agency make available for public 
inspection and copying "staff manuals and instructions to staff that affect any 
members of the public," is too broad. Weare in accord that in many instances 
standing instructioD.<; should be made public. Thus, the Commission is in the 
process of revising its broadcast program forms and we expect to make public 
the standing instructions to the staff on the use of the information required to 
be submitted by these forms. 

On the other hand, some types of instruction to the staff should not be made' 
public. For example, in deciding comparative licenSing cases, the Commission 

1 Inasmuch as sec. 4(}9 of the Communications Act presently allows the CommiSSion to 
certify the record to itself in adjudicatory cases upon a finding on the record thnt dnl' 
and timely execution of Its functions requires it, and since we assume that S, 1336 would 
not supersede this prOVision (see our comments on secs. 8 and 12), it appears that under 
the bill, the Commission could still certifv the record to itself for decision in rate CIl~S 
(which would become adjudicatory)-but" before doing so it would have the additional 
burden of making the findin~ required by sec. 401).

sIn Loganport Broad,castlng Corp. v. U.s. (ma F.e.C.• 210 F. 2d 24 (C.A.D,IC. 1954), it 
was utl;l'ed that the Commission'·s proceeding leading to a television table of allocations 
was adjudicatory in nature--not rulemaking as claimed by the 'Commission. The Court, 
In rejecting the argument, stated (at P. 27) : 

"'To be sure the overall plan would vitally affect lll.ter individual adjudications. But 
rulemaking is not transformed into adjudication merely because the rule adopted J?lIlY be 
determinative of specific situations arising in the future. See American Broadcastmg CO. 
V. United State8, 11'0 F. Supp. 374 (S.D. N.Y. 1!t53). A 'rule' is defined in sec.2(c) of 
the Administrative Procedure Act as: '. • • the whole or any part of any agency state· 
ment of general or paticular applicabilitv and future effect designed to implement. interpret, 
or prescribe law or policy. ... .... ' [Emphasis added.1 Clearly. the Instant plan had a 
future rather than a present or past effect." 

B We also point out that there are already existing safeguards to deal with a'!l): abllS(' 
of the "particular applicability" provision. 'rhus. in Philadelphia Co. v. Secu.nhes. a:~1 
E!1Jchange CommiSSion, 84 U.S. App. D.'C. 7,3, 175 F. 2d 80S, certiorari granted and JU ,,' 
ment vacated as moot 337 U.S. 901, a particular proceeding, claimed to be rtllemaklng·s~c~
held by the court to be adjudicatory in character. In that case an action of the '. 
revoking an exemption under the Public Utilities Holding Company Act previously gl'ant~~ 
to the appellant, was denominated a general rule by the agency. The court held the pu 
ported rule invalid (as to the particular appellant only) because the requirements for 
adjudicatory bearings hadl not been met. 
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may hlsue instructions to its staff to draft an opinion granting one of a number 
of competing applications. Nevertheless, until its decision is released, these in
structions are subject to change· Ob\'"iously, each preliminary instrudions can
not be made publicly available where they are purely a part of the intera-agency 
process of decision. 

In connection with its investigating, inspecting and monitoring activities to 
enforce the Communications Act, the Commission maintains a comprehensive set 
of instruction manuals for guidance of its personnel which would apparently also 
be required to be made available for public inspection under this subsection. To 
the extent these manuals repeat standards to be met by licensees, these standards 
are already set out in rules available to the public. However, manuals also con
tain detailed directions to the staff which are of an internal nature, which, if 
publicly available, could well impede or reduce the effectiveness of the investi
gating, inspecting and monitoring activities. Such instructions, in our view, 
should not be made publicly available. 

Finally, "staff manuals and instructions to the staff" would include many intra
agency memorandums. The objections to broad disclosure of such material will 
be discusEed in connection with subsection (e). 

Indexing: While the Commission appreciates the possible value to the public 
of the index which would be required by this subsection, we do have some reser
vations regarding it. 

As to "* * '" statements of policy, and interpretations adopted by the agency 
and affecting the public," which would have to be indexed and made available for 
copying, we believe some clarification is needed. In many cases, the Commis
sion's staff sends out letters interpreting the applicability of the Communica;tions 
Act or Commtssion rules to a particular set of facts. Generally speaking, such 
interpretations do not involve the making of new policy, but merely cite existing 
pOlicies previously enunciated. It could 'be argued, however, that such inter
pretations are within proposed Slubsection 3 (b), thus requiring indexing of the 
letter in ,vhleb they are set out. If this intel'pretation were accepted, agencies 
would have to index a large part of their correspondence, even though much of this 
material would 'be ultimately unimportant or cumulative in nature. A point of 
diminishing returns would soon he reached, thus undercutting the value of an 
agency's index. 

Therefore, the Commission believes that the indexing requirement, as it applies 
to interpretations or statements of poliCY, should be clarified, either in the body 
of the bill (through the use of language such as "formally adopted" or "'adopted 
by direction of the agency") or through the legislative history. 

We also question the u.sefulness of proposed subseotion 3Cb) , generally prohibit
ing reliance upon unindexed opinions, 'etc. Agency rules,both procedural and 
substantive, must be published in the Federal Register under subsection 3 (a) I and 
the lastsentenre of tha;t subsection fully protects parties in the event <Xf any 
agency failure in this respect. In the case of opinions, ordevs, statements of 
policy or interpretations, the agency need not, in any event, cite or rely upon 
them in any particular decision. It can always, if it wishes, simply repeat or 
foUow reasoning embodied in such materials which is pertinent to the matter un
der consideration. Under the proposed subs'ection 3 (b), if the agency had de
cideda case 'On the same day or a few day,s earlier similar to one under consider
ation, it could not cite the decided case as a precedent, even if it were directly 
controlling, if, because <Xf insufficient time, that earlier case has not been in
dexed. We do not perceive what is gained. in the example given, hy requiring 
the agency to issue a lengthy opinion (rather than citing the controlling cas:eas 
is the custom in courts) or, as an alternative, delaying a decision until an 
earlier case is indexed. 

We think such examples could be multiplied. We suggest that the sanction 
embodied in the last sentence of subsection S(b) is not an effective one nor is it 
needed. Rather, reliance shQuld be placed upon the a.gency discharging its re
sponsibility for indexing (subject to periodic review by the appropriate congres
sional committees). 

The presence of the last sentence of subsection 3 (b) is also unclear as to 
whether the index must be retroactive. The language of the penultimate sentence 
requires indexing of matters "adopted '" '" '" after the effective date ot this Act." 
While this appears designed to eliminate a retroactive indexing requirement, 
the broad and stringent provisions of the last sentence relating to use of orders. 
etc., as precedent seems to make a retroactive index a practical necessity. It 
it is not intended to require retroactive indexing, then the last sentence (unless 
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deleted entirely as we recommend) should also include language to show that it 
applies only to opinions, etc., "i~ued, adopted, or promulgated after the effective 
date of this Act." If retroactive indexing is required, agencies will need to be 
given a reasonable time and sufficient funds 'to comply with such requirement. 

Subsection 3(c): We have two observations to make concerning this sub
section. 

By requiring every agency to make all of its records, except those containing 
eight specified categories of information set out in subsection (e), promptly 
available to any person, this bill would substantially enlarge the categories of 
material and records which would be open to the public. We believe that S. 
1336 goes too far in this direction. 

We believe that in the absence of good cause Shown, it is sound public policy 
to exclude from public inspection matters prepared by agency personnel for use 
within the agency, such as memorandums and reports, as well as interagency 
memorandums, letters, and reports of investigations. See, generally, "Attorney 
General's Manual on the Administrative Procedure Act," pp. 24--26. 

Secondly, the proposed enforcement procedure also appears to be undesirable. 
It reverses the normal presumption that a Government agency has acted properly 
and in accordance with law. We also believe that, with respect to this Commis
sion at any rate, there is no need for creating a new cause of action in the 
district courts. A Commission refusal to make records available for public 
inspection should be reviewable by a person aggrieved in the same manner as 
other agency actions under section 402(a) of the Communications Act, 47 U.S.C. 
402(a), and the Judicial Review Act of 1950, 5 U.S.C. 1031-1042. The latter 
statute contains ample provisions to insure a full and fair review of the agency's 
actions, without the time-consuming and unnecessary resort to de novo trial of 
the entire matter. The statute timits resort to the courts, properly we think, to 
those substantially affected by an agency order. If there were to be a different 
standard as to standing to seek review, amendment of the above-cited provisions 
would be required" 

Subsection 3(e) : As stated in our discussion of subsection 3(c), we believe 
that the provisions for public disclosure in S. 1336 are too broad or. conversely, 
that the categories of information exempted from public dillclosure by subsec<
tion 3 (e) are in some instances either too narrow or need clarification. 

Subsection 3 (e) (5), exempting from disclosure "interagency or intra-agency 
memorandums or letters dealing solely with matters of law and policy," would be 
difficult to interpret and would not protect all intra-agency memorandums. Most 
intra-agency memorandums of necessity deal with both facts and law or policy. 
Furthermore, subject to provisions of law governing separation of functions 
(,sec. 5(c) of the Administrative Procedure Act; sec. 409(c) (1·) of the 
Communications Act), the Commission should be able to receive memorandums 
and working papers from the staff without the need for disclosing such working 
papers. It is important to the effective functioning of the Commission that mem
bers of its staff who are called upon for advice and asSistance may respond upon 
a confidential basis. If staff memorandums are to be examined almost routinely 
ol1tside the Commission, staff advice and suggestions will inevitably be inhibited. 
We stress that our position is not premised on any desire to permit agencies to 
decide cases upon extraneons or incorrect bases (indeed, we mnst set out the 
factnal and legal bases of all onr actions nnd these bases are 8nbje<:'t to review 
by the courts). Rather, our aim here is simply to permit the most effective and 
fnIl exchange between the agency members and their staff-the very same type 
of exchange permitted, for example, between judges and their staffs. The same 
('onRiderations apply to correspondence and memorandums exchanged with the 
execntive branch (e.g., the Bureau of the Budget) or with other agencies (e.g .. 
the Federal Trade Commission). 

Su'h"ection .3 (e) (4) recognizes the necessity of protectin~ the confidentialitY 
of trade secrets and "commercial or financial information" obtained by the agency 
from the public 9.nd "privileged or confidential." The Commission receives in
formation. which 'bv mle is not available to the public. pertaining to su<:'h matters 
as reports. contracts, map!'!, etc.. in connection with the valuation of ('()mmon 
carrier property (47 U.S.C. 213) ; contrads relating to foreign wire or radio 
communications whose dis<:'l08ure woulil pla<:'e American communi('ation com
panil>8 at a competitive disadvantage (47 U.S.C. 412) ; and certain technical data 

'Adontlon of It different I'ltflndard nlIowing any p!'rson to obtllin rpvif'w. irresnpctlve 
of his intf'fMt or fI/!'ln'ievement, wonld rllise serton~ legal and poIicv qlle!<tions. Cf. dis
sentin,!!' opinion of Douglas .1., Scripps-Howard Radio, Inc. v. Federal Oommunications 
Gommission, 316 Uo'S. 4, '18 (1941). 
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furnished the Commission ,by manufacturers of radio equipment (CommiSSion 
rules, § 0.417, 47 CFR 0.417). We believe it would be undesirable to make all 
of this information automatically available to any person, rather than retaining 
the Commission's present discretion. It is not clear, however, whether the phrase 
"commercial or financial information obtained from the public and privileged 
or confidential" [emphasis supplied] is 'broad enough to include all the above
described information. 

We are also concerned with the meaning of subsection 8(e) (7), which exempts 
from public disclosure "investigatory files compiled for law enforcement purposes 
except to the extent available by law to a private party." It is not clear at 
what pOint letters, memorandums, complaints, etc., become an "investigatory file" 
within the meaning of this provision. If this provision is not intended to apply 
until an investigation i'8 undertaken by the Commisson staff, then the complaint 
initiating an investigation would have to be made public upon request. 'Such 
Ii result would be highly undesirable. For example, the Commission has received 
confidential information in the past from broadcast station employees who 
charged that the station was being operated in violation of the law or Commis
sion rules or policies. 'Such information might not be forthcoming if it could 
not be supplied, initially at least, ona confidential basis. 

Should S. 1336 Ibe adopted, we also suggest that a ninth category be added to 
exempt from the broad disclosure provisions of S. 1336 all material in adjudica
tory cases, the procedure for which is governed 'by sections 5, 7, and 8 of the act. 

SECTION 4-RULEMAKING 

This section would add some desirable features to the Administrative 'Pro
cedure Act. Specifically, the 'proviSion which confirms an agency's right to con
sult informally with interested persons prior to notice of proposed rulemaking is 
desirable inasmuch as it permits an agency to avail itself of private expertise in 
various fields. 

There are, however, certain provisions in this section which the Commission 
believes to be undersirable. 

Subsection 4 (c) : Among other things, this subsection affords interested persons 
"an opportunity to present [views] orally unless the agency determines: that oral 
argument is inappropriate or unwarranted." 

We do not believe that there should be any Government-wide presumption in 
favor of oral argument in the case of rulemaking. Whatever the experience 
of other agencies, we have not found such argument to be presumptively useful 
in rulemaking proceedings. Rather, we have afforded oral argument only in 
specific instances representing a small percentage of our rulemaking proceedings. 
We suggest retention of the present language. 

In addition, if our suggestion that ratemaldngbe continued to be ,treated as 
rulemaking be adopted, then subsection 4(c) (2) of the bill would prevent the 
Commission's Common Carrier Bureau from issuing a recommended decision in 
ratemaking cases. 

As we pOinted out above in discussing section 2, our Common Carrier Bureau 
now prepares recommended decisions. To preserve this worthwhile procedure 
we would suggest that the bill be amended to permit issuance of a recommended 
decision by any responsible officer. 

Subsection 4(d) : This subsection would permit an agency to issue an emer
gen<!y rule without the notice and procedure provided by subsections (b) and 
(c) in any situation in which it finds such action is "necessary in thepU'blic 
interest." We suggest retention of the present language of subsection 4(a) of 
the Administrative Procedure Act (i.e., "* * * notice and public procedure 
thereon are impracticable. unnecessary, or contrary to the public interest"). 

While we have rarely used this authority, there have been instances where 
such notice was impracticable or unnecessary, but where the situation could 
not be described as one where the rule's adoption without notice was "necessary 
in the public interest." We would also suggest that rather than requiring notice 
and rulemaking to extend an "emergeny rule" beyond 6 months, the rule be 
regarded as finally adopted, and parties be permitted to file petitions for recon
sideration thereof (cf. sec. 405 of the Communications Act of 1984, 47 U.S.C. 
405). This would have the advantage of avoiding unnecessary rulemaking 
proceedings. 

Subsection 4(h): In recasting the exceptions from the notice reqnirements 
of subsection 4(a) of the Administrative Procedure Act, subsection 4(h) of the 
bill eliminates the present exemptions for rules o,f agency procedure or prac
tice. We strongly urge that this exemption be continued. The Commission 
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recognizes that notice and public procedure are appropriate in some instuncefl 
with respect to rules of practice and procedure; it has accordingly emploYed 
such procedures where it believed that a useful -purpose would be served there
by. But in the great majority of cases, the Commission has adopted or revised 
its rules of practice and procedure without notice and the procedures specified 
in section 4(b) of the Administrative Procedure Act. Experience would indi
cate that, with but a few isolated exceptions, affording notice in these cases 
"""QuId have accomplished nothing but delay. With regard to those few excep
tions, petitions for reconsideration (see sec. 405 of the Communications Act 
47 U.S.C. 405) afforded ready and full opportunity to bring to the agency'~ 
attention any matters which interested persons believed should be considered 
by the -agency. In other instances, instead of employing notice and pUhlic 
procedures, the Commission held a series of conferences with representatives 
of the hal' group interested in the proposed proeedural changes and iSSUE'd 
rules after they had been refined by the process of conferences. In short. 
we believe that there should be no compulsory requirement for notice and sec
tion 4 (b) 4 (c) of So 1336 procedures with respect to rules of practice or 
proeedure--that rather the matter should be left to the discretion of the agency 
based upon its evaluation of what procedure is appropriate as to the particular 
rule under C'Onsideration. 

Section 4 'Of S. 1336 also removes from section 4(a) of the AdministrativE' 
Proeedure Act the exemption from the notice and public procedures require
ment of that section for "general statements of policy." Although we recog
nize that "general statements 0:1' policy" may be defined as rulemaking under 
the ,present Administrative Proeedure Act and S. 1336, we do not believe it 
is desirable to require the Commission ,to resort to the comparatively lengthy 
proeedures of notice and opport.unUyfor interested parties to comment every 
time it wishes to issue a policy statement. 

Policy statements, unlike other "rules." do not have the force of law and 
do not subject persons to any of the sanctions applica:ble to violation of a 
rule.s 'l'hey do not determine future proeeedings as do formal rules. It is 
highly desirable that agency views Ibe made public as quickly as possible. and 
the requirement that policy views be expressed only after rulemaking proceed
ings would have only the effect of delaying announcement of such views even 
where they were in fact being brought to bear in individual proceedings. Rule
making proeedures. although sometimes desirable for policy announcements, 
should not be made mandatory. 

SECTION 5-ADJUDICATION 

Subsection 5(a) (5) : Permits modified or abridged hearing procedure "* :;: '" 
by consent of the parties in such proceedings as the agency may deSignate." 
The Communications Act (sec. 309(e), 47 U.S.C. 309(e» presently entitles 
a party to a "full hearing." Thus, a question of interpretation may be raised 
as to the type of hearing required. W e ~believe it should be made clear that 
the agency may use rubcidged procedures and that a "full hearing" require
ment, such as under section 309 of the Communications Act, may he waived. 

Subsection 5(a) (6): We ,have already set out our objection to these pro
visions as they apply to ratemaking proeeedings. In addition, we are con
cerned whether the last sentence in subsection 5(a) (6) (A) might, in some 
instances. be construed to preclude the Commission from receiving the assist
ance of its staff, such as the General Counsel. This advice is now permitted 
under a 1961 amendment to section 409(c) of the Communications Act (47 
U.S.C.409(c». For example, the word "advoeating" in this subsection raises 
the question whether the General Counsel, if he "advocated" the Commission's 
posiiton in court, would be bared from adviSing the agency in -any remand pro
ceeding. We do not so interpret subsection 5(a) (6) (A), but believe it should 
be amended to read "before" in lieu of "for" in line 24 in order to remo-ve any 
doubt. 

SECTION 6-ANCILLARY MATTERS 

Subsection 6 (e) : The Commission 'believes that this section is too broad in 
the following respect. It changes the present requirement of a statement of 
"general relevance" and "reasonable scope" before a subpena can issue in ad· 

Gef. Airport Commi8sion of Forsyth County, N.C_ Y. CAB, SOO F. 2d 185, 188 (C.A.4) 
(1962). 
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jndicatory case~, and apparently parties would now be entitled in such cases 
t() have them issned as 'of right, subjec-t, of course, to being quashed. The 
pl,'esent requirement (Le., a statement or showing of general relevance and rea
sonable scope of the evidence songht prior to issuance of a subpena) is. in our 
opinion, more conducive to' the orderly conduct 'of adjudicatory cases. 

Subsection 6(g) : We suggest that language such as "or a day upon which 
the offices of an agency are closed for any part of its ordinary business houri".," 
be added to include any cO'ntingency not covered by "half holiday." 

Subsection 6(h): As to discovery procedures, the OommiSISion has under 
study a similar recommendation of the administrative conferen<.:e. Because 
our study of this matter is not complete, it WO'uid be inapprO'priate to' attempt 
to offer definitive comments at this time. 

SubsectiQn 6(k) : By deleting the phrase "in its sound discretion" this sub
sectiQn nQW makes it mandatQry that an agency act upon requests for declara
tOry O'rders. The CO'mmissiQn believes the agency should be allO'wed some 
discretion in this area because declaratO'rYQrders are nO't 'suitable in many 
situations and are SlUbject to PO'ssible abuse. 

SECTIQN 7-HEARINGS 

SubsectiQn 7(b) : This ,subsectiQn is desirable. We WQuid suggest, however, 
that the officer's authQrity be made subject to, or in accQrdance with, any rules 
formulated by the agency. 

SubsectiQn 7(e) : This sectiQn WO'uid limit interlocutQry appeals. We have 
some questions as to the appropriateness of across"the-ooard treatment in this 
area. The Commission, for example, in 1964 coIllSidered the question of limiting 
interlocutory appeals and decided against any limitations. The reasons fO'r 
our decision are set forth in Report and Order FCC 64-400, a CO'Py Qf which 
is enclosed. As will be seen, such appeals are heard by the employee review 
board (and thus dO' nQt constitute additional wO'rkload on the agency members), 
have nO't been too numerous, and have been allowed in order to avOlid a seriQus 
error necessitating a remand at a later date, with all the consequent delay 
and detriment to' the public interest. In short, we believe that the best approach 
to' interlocutory appeals is to' give agencies discretion -to tailor their prOICooures 
regarding such appeals to their Qwn needs. 

SECTION 8-DECrSrO'NS 

Subsection 8(a) : The present subsecUon 8(a) prQvides that the record may· 
be certified to the agency fQr initial decision. Section 409(a) of the Communi
catiQns Act prO'vides that cases Qf· adjudication (as defined by the Administrative 
Procedure Act which have been deSignated for hearing are to' be decided by 
the perSQn conducting the hearing, except where such perSQn becomes unavail
able to the Commission or where the CQmmissiQn finds upon the record that 
due and timely ex.ooution 'of its functions imperatively and unavO'idably requires 
that the record be certified to the Co:m.mission for initial 0'1' final decision. In 
view of the prO'vilSions O'f sectiQn,409(d) Qf the Communications Act (47 U.S.C. 
409(d) ),6 it wo,uld appear that the Commission would still retain the authQrity 
to certify the record to itself fQr decisiO'n upon the foregoing finding. If there 
is any doubt on this question, it should be clarified, either in the statute or the 
legislative histQry. We believe that the fQregoing authority is useful and 
should be available to the CommissiO'n. 

SubsectiQn 8(c) : Subsection 8(c) permits an appeal to the agency from an 
initial deci;sl<m O'nly upon five listed grounds. We think that the list is too 
restrictive and probably unnecessary. Thus, under S. 1386, a party could not 
'seek review on the ground that an estabUshed policy should be changed or 
abandQned. We think the right to' seek review should nO't be fettered. Further
mQre, by making the standard Qn findings of fact whether 0'1' not the findings 
are "clearly erroneous," the prQposal would substantially change existing law. 
Under present law, the agency may make its own findings upon the record as 
a whole, Univer8al Oamera v. N.L.R.B., 340 U.S. 474; Federal Oommunications 
Oom;mi88wn v. Allentown Broadcasting Oorp., 349 U.S. 358, and it is not re
stricted to' <JVerturning Qnly those findings of an examiner which are "clearly 

CSec. 409«d) provides that the provisions of sec. 409 (a), (b), and (c), supersede those 
of the Administrative Procedure Act, to the extent there may be a conflict. 
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erroneous." We believe that the responsibility of an agency, Qr reviewing 
board, is such that no. change shQuld be made in the present standard Qf review 
Qf an examiner's deci:sion. ,We therefore recommend deletiQn Qf the language 
Qf subsectiQn 8 ( c) (1) fQllQwing the word "thereof" in line 24 Qn page 25 
thrQugh the first eight wQrds on line 6 Qf page 26. 

FQr the same TeaSQnS we believe the last sentence Qf subsectiQn 8 ( c) (1) 
which limits review to. the questiQns raised by the exceptions to. be undesirable: 
This problem can adequately be dealt with by agency rule which preserve the 
agency's discretion. In this cQnnectiQn, we believe it would be desirable for 
the act to. continue to make clear, as the Administrative Procedure Act now does 
that when an examiner's decisiQn is on review befQre the agency, the agenc; 
may raise any issue it deems relevant, whether or not the parties raised the 
questiQn on exceptiQns. This would clearly preserve the agency's ability to 
serve the paramQUIlt public interest. This point is of particular importance in 
the cQmmunications field, where the statute has been enacted primarily to 
protect the public interest rather than to adjudicate conflicting claims of private 
parties. See Federal Communications Cmnmi8sion v. Pottsville Broadcasting 
Co., 309 U.S. 134, 138. 

Further, under subsection 8(c) (4), the agency CIOuld not, on its own motion 
order the case before it for review, except where it finds that the decision i~ 
contrary to law or policy, that it wishes to. reconsider the policy, or that a 
novel question of policy is involved. Again, we do not thlnk there should be any 
limitation upon the agency's right to call a case before it for review. 

As pointed out above, the agency (or review board) should have plenary 
power to. review rather than being dependent upon the parties to raise issues 
befQre it. The requirement in subsectiQn 8(c) (4) that an agency remand a 
case befQre it on review t6 the presiding officer if the agency raises any iSsue 
of fact it deems material, is also undesirable. Just as an agency should, in our 
opinion, have plenary power to review cases on its own motion, it should also 
have t!be optiQn to resQlve any issues of material fact, provided that the record 
contains adequate evidence on the issue. Of CQurse, a remand to the examiner 
would be necessary where additional evidence is needed. To hamstring the 
agency in this respect could cause unnecessary and burdensome delays in the 
hearing process. 

Appeals boards: The revised statute prQvides in subsection 8(c) (2) for the 
e~tablishment of appeal bDards, "except where specific appellate procedures are 
provided by statute." We interpret this language to exempt the Oommissioo 
fr~m the remainder of the provisions of subsectiDn 8(c) dealing with appeal 
boards, since Congress in 1961 (PubliC Law 97-192) amended the Communi· 
eations Act to. provide a. detailed scheme for a Commission review board (see 
sec. 5(d), Communications Act, 47 U.S.C. 155(d». We WQuid hope that the 
proposed statute would be made clear on this score, since the CommiSSion, 
on the basis of experience, has found its review board provisions to be 
highly successful and desirable.

SECTION 10-JUDICIA.L REVIEW 

Section 10: Under existing law, judicial review may not be had where "agency 
action is by law committed to agency discretion." The introductory clause of 
sectiDn 10 would subject agency actions involving agency discretiQn to judicial 
review unless such "review of agency discretion is precluded by law." The 
impact of the proposed change is difficult to assess because we are nOit sure 
what it is aimed at or what need exists for making the change. In the 
absence Df more informatiQn, we would prefer that the settled law in this 
area nDt be disturbed. 

Subsection 10(a) : Under the present law any person directly and substan
tially adversely affected or aggrieved may appeal final Commission actions, 47 
U.S.C.402 (a) and (b); F.C.C. v. Sander8 Brother8 Radio Station, 309 U.S. 470; 
National Broadca/jt'ing 00. (KOA) v. F.C.C., 76 U.S. App. D.C. 238, 241, 132 
l!'. 2d 545, 548, aff'd. 319 U.S. 239; see also National Coal AS80ciation v. F.P.C., 

.. In the event S. 1386 is construed to change any of the procedures of the Commission's 
review hoard, we would have objections to the appeal board procedures. As one example, 
mandatory requirement for oral argument before the agency was expressly deleted from tbe 
Communications Act In the 1961 amendments. We thInk the reasons for its deletion 
are equally appIlcable to the CommIssion's review board and the requirement in subsec
tion 8(c) (2) f(}r mandatory oral argument before the review board should be deleted. 
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89 U.S. App. D.C. 135, 191 F. 2d 462; Seaboard & Western A'irZines v. Oivil 
Aeronautic8 Board, 87 U.S. l\.Pp. D.C. 64, 181 F. 2d 515, cert. den. 339 U.S. 963. 
The Commission would not be affected by the deletion from section 10 of the 
grant of standing to those "suffering legal wrong," because those aggrieved 
have standing and they are a wider category. However, the change in langu
Ilge from "adversely affected or aggrieved by such action within the meaning 
of any relevant statute" to "adversely affected in fact by any reviewable agency 
action" is not clear. We are aware of no need for changing the long-established 
standards in this area Which have been judicially construed and approved. At 
the least, the legislative 'history should make clear' jUst what change is intended 
through use of the new language. 

Subsection 10(b) : Inasmuch as subsections 402 (a) and (b) of the Communi
cations Act (47 U.S.C. 402(a) (b» expressly provide for judicial review of 
final Commission actions in a specific court (te., U.S. Courts of Appeal) the pro
visions of subsection (b) giving the district courts jurisdiction to review agency 
action would not be applicable to this Commission. 

We believe it should be made clear that the provision in subsection (b) giv
ing the district courts "jurisdiction to protect the other substantial rights of 
any person in an agency proceeding," is not meant to overturn the established 
law as to exhaustion of administrative remedies and, with certain exceptions 
developed by the courts, the preclusion of interlocutory appeals. 

SECTION 12-CONSTRUCTION AND EFll'ECT 

The Commission believes that the last sentence of subsection 12(a) should 
be clarified either in the bill itself or the legislative history. 

As we have pointed out previously, some of our procedures (e.g., subsection 5 
(d) and section 409, 47 U.S.C. 155(d), 47 U.S.C. 4(9) would be in conflict with 
the present Administrative Procedure Act, except for the provision in subsec
tion 409(c) of the Communications Act which states that the provisions of that 
section and subsection 5(d) shall be held to supersede and modify the Admin
istrative Procedure Act to the extent they do conflict. 

The authority given the Commission under these two sections is highly 
desirable and we would be opposed to its removal. 

Since the last sentence of subsection 12 (a) of the bill could be interpreted to 
repeal all existing legislation inconsistent with the Administrative Procedure 
Act as amended by S. 1336, we believe Congress should qualify the last sentence 
to make clear that existing legislation expressly exempting certain procedures 
from the present Administrative Procedure Act would also exempt these laws 
from the Administrative Procedure Act as 'amended. 

(Adopted June 4, 1965.l). See attaC'hed separate views of Oommissioner Lee 
Loevinger; Commissioner Wadsworth not participating.) 

SEPARATE VIEWS OF COMMISSIONER LEE LOEVINGER ON S. 1336, 89TH CONGRESS, 
AMENDMENTS TO THE ADMINISTRATIVE PROCEDURE ACT 

Concern about the procedure of the Federal administrative agencies has been 
widespread at least since 1938, when Attorney General Homer Cummings, at 
the direction of President Roosevelt, appointed a committee to study administra
tive procedures. The reports of this committee were the subject of extensive 
hearings and consideration in Congress in 1941, but the subject was pushed 
aside for more urgent matters during the war. In 1945, Congress resumed con
sideration of legislation in this field and the Administrative Procedure Act was 
finally adopted by both Houses of Congress without a dissenting vote and 
became law on June 11, 1946. 

There has now been two decades of experience under the Administrative 
Procedure Act. It is evident that the provisions of that act were reasonable, 
practical, and limited in scope. While much improvement in administrative 
procedure was effected by the 1946 act, the area and activity of administrative 
law have continued to expand since 1946 and further consideration of and 
progress in this field is appropriate and timely. This was recognized by Presi
dent Kennedy and the administrative agencies themselves in establishing the 
temporary Administrative Conference which was set up by an Executive order in 
1961. In December 1962, the Administrative Conference rendered a final report 
containing a number of specific and detailed recommendations. 
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In my vie,,,, S. 1336 is an attempt to modernize and improve the Administra_ 
tive Procedure Act in the light of two decades of experience im<1 the '2xtellsiy(> 
study and consideration of this field that has been given by the many scholul'~ 
and the numerous departments, agencies, and officials who have participated 
in one way or another in the consideration of this subject. The changes propOse(l 
by 8. 1336 are, in general, limited, modest, reasonable, and desirable. Except 
for a few relatively minor details, principally involving draftsmanship, this bin 
appears to be highly desirable and to represent a small but significant fonval'(l 
step in the development of administrative law. 

These views are based not only on 2 years experience as a member of th(~ 
Federal Communications Commission, but also on more than 25 years experlelH:e 
as a lawyer, during which time I have served as a staff member of both an 
administrative agency and the Department of Justice, have spent many yeul'S 
as a practicing lawyer dealing with Federal administrative agencies and Fed
eral courts, and have had some experience as an appellate judge and a university 
lecturer in law. 

The official comments of the FCC on S. 1336 make a perfunctory reference to 
desirable changes that might be effectuated by this bill but then proceed to oppose 
almost every significant amendment of present law contained in the bill. My 
analysis of the bill and of the FCC comments leads me to conclude that the 
opposition is based prinCipally upon the ground that the bill would change smne 
present practices and thereby cause some trouble and inconvenience. As I do 
not see any more substantial grounds of opposition to most provisions of the bill 
and as I think the desirable features of the bill are far more important than th~ 
slight inconvenienee it might cause by changing present administrative practice 
it 'seems proper to state my separate views in support of 8.1336. ' 

For purposes of clarity and eontvast, I present my comments under the same 
headings as those used by the FCC. 

SECTION 2-DEFINITIONS 

The Administrative Procedure Act in its present form is somewhat ambiguous 
in defining rulemaking; and it is proposed to correct and clarify this. Rule_ 
making is a legislative type of agency action and normally refers to the promul
gation of a geneval principle which operates in the future and is primarily con
cerned with policy considerati>ons. See Attorney General's manual on the Admin
istrative Procedure Act, page 14. However, the present Administrative Pro
cedure Act defines "rule" to mean any agency statement "of general 'Or particular 
applicability and future effect * * *." This is of such broad seope that it would 
include even licenSing activity but for the fact that licensing is specifically stated 
to be adjudicatiQn. . 

The significance of the difference between rulemaking and adjudication is 
that adjudication requires the observance of proceduval safeguards which insure 
that every interested party has an opportunity to present evidence and argu
ments and the decision must be made on the record. Rulemaking, on the other 
hand, generally involves a less formal precedure -and permits the consideration 
of matters not made a part 'Of the record on the theory that in legislating, policy
makers may sometimes rely upon inarticulate 'Or intuitive apprehensions rather 
than explicit evidence. 

The 'Commission memorandum 'objects to the revision of the definition because 
this would change ratemaking from rulemaking to adjudication under the act. 
It is said that this is inappropriate because ratemaking is policymaking for the 
future. It is also said that this would be undesirable because it would result in 
separating the Commission from its "expert staff." 

It does not seem to me that either of these arguments has much force. Rate
making is no more policymaking for the future than is licensing. It is true that 
ratemaking is differentiated from a pr'Oceeding involving the impositi'On of 
sanotions for past conduct. Hawever, ratemaking -i,s very similar t'O licensing, 
which also involves making 'Orders with respect to future conduct. No one sug
gestJs that licensing sh'Ould not be handled in an adjudicatory manner. The 
same considerations which requlire l'icens'ing to be handled in an adjudicatory 
manner are equally applicable to ratemaking. Ratemaking involves primarily 
priV'ate rtghtsand in every signifieant a'spect is more similar to licensing than 
it is to legislati'On. 

There is little substance Ito the argument that it is a hal"dship to separate 
the Commi'asion from its rate "experts" at the point 'Of decision. The matterfl 
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involved in l'atemaking are far less technical than the numerous engineering 
considerations involved in broadcast licensing. There is no more reason for 
permitting the staff members 'Iyho participa'te in the early adversary aspects of 
ratemaking to advise the Commission at the point of decision than there would 
be to adopt a similar rule with respect tv licenSing. 

The Commission comment argues that the practice of requiring the Chief of 
the Common Carrier Burean to issue an initial decision insures that the "partie,s 
are fully apprised of the position of the stJaff alld are given oPPol'tunity to present 
their views to the Commission." The irrelevance of ,this argument can be illus
h'ated by the fact that it is equally applicable to the prosecuting attorney in a 
criminal case. The defense in a criminal case is fully apprised of the prosecutor's 
position by the end of the trial and has full opportunity to present its views to the 
trIbunal. Indeed, this same thing is true of every party who participates openly 
in any adversary proceeding. However, it has never previously been argued 
that mere disclosure of one party's positron to hi,s adversary is 'any reason for 
permitting an adverse party to' consult with the tdbunal at the time of decision 
without giving all parties the same privilege. 

The very fa0ts which have required the creation of the independent regulatory 
agencies ,argue for a separation of fun0tions within those agencies, in the manner 
proposed by the hill. There would Ibe no need jior regulatory agencies unless 
there were some differences in viewpoint and interest 'between the regula ted 
utHities (or other enterprises) and the consuming public. Both the consuming 
public and the pubHc utility are entitled to have able, eager, and dedicated ad
vocacy of their respective viewpDints and interests before the regulatDry agency. 
&th are also entitled to have impartia'l and disinterested considemti-on of their 
evidence and arguments by the agency which makes ,the decisions involving 
regulation. Neither is entitled to have its advocates git as membem of the 
deciding agency, Dr to' advise the agency on an ex parte basis at the bime of 
decisiDn. 

The Commission sbaff quite properly takes an attitude that is skeptical 'and 
adverse to that of the regulated utility in ra.temaking proceedillgs. The Com
mission is best infO'rmed and the public illiteregj; is best protected by a play 'Of 
truly adverse advocates. HO'wever, under American C'Oncepts Df law we cannot 
have it bO'th ways. We cannot have the 'Staff of the Commission 'act as truly 
skeptical and adverse advooates and also as impartial and dispassionate judges. 
If the Commission staff is to perform its functiO'n of inquiry and advocacy ade
quately then it cannot sit with the CommissiDn in the final adjudicatory process. 

'The Oommission itself treats the .cO'mmon Carrier Bureau as a separllite and 
qU3'si-independent entity with its O'wn viewpoint, by giving it the right to llippear 
and argue before tthe CommissiO'n inadjudicaJtory ma'bters in which it professes 
an interest. 'Th~ CommO'n Oar-rier Bureau does nO't appear to' represent the 
Commission viewpO'int, for in sO'me cases a single applicant may be fO'rced to 
confrDlllt one attorney representing the ,Common 'Carrier Bureau and another 
attorney representing ltbeBToadca:st Bureau, each of which will have his own 
allocation of time and present his O'wn ,argument. The CommDn Carrier Bureau 
which 'thU'sappear.s and argues before the 'Commission 'as an interested party in 
various cases, and which 'appears as an advocate in the ea'rly stages O'f rate
making cases, is 'the same CommO'n Carrier Bureau which is now said to be an 
indispensable cO'unsel ,and advi'ser to the Commi'ssion in determining and writing 
its decision in ratemaking proceedings. It seems to me that, despite ,the out
standing qualifications of our Common Carrier Bureau staff, which I acknOWl
edge and proclaim, we cannot consistently expect that staff to be investigator, 
ad"ocate, eoun'sel,and 'alSsistant judge, all in the same proceeding. 

The argument that there is some difficulty or expertise invO'lved in ratema.king 
which sO'mehowarters Ithe 'basic C'Oncepts of due process of law is not sound, 
in my observa'tion. The problems involved in ra!temaking,althDug'h complex 
and voluminous, primarily have to do with finances and accounting. These 'are 
less difficult and less technical than many of the other prO'blems that the CO'm
mission deals with in other fields, ,particul>arly broadcasting licensing. The 
CO'mmissiDn, asa bodYDf individuals, is 'proba'bly 'better qualified itO' deal with 
the pra'blems of ratemaking without expert assistance than it is to deal with 
many 'Of the otherprO'blems that come befO're it. The 'difllcultiesof ratemaking 
arise less from the technicality O'f the problems than from the massive vO'lume of 
the evidence. But there i:s nothing inherent in this which requires a different 
mode of procedure from ,that ,applicable to O'ther large cases. There are courts 
throughout the United States which have dealt with ratemaking problems with
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out a 'staff of technical experts. Few of these would undertake a consideratioll 
of the engineering problems that the Commission confronts daily. lt seems to 
me that 'Consideration of the whole lS'Cope of Gommission work suggests that 
there is less reason for the Commission to require consultative experts in rate
making proceedings Ithan in the deeision of many other proceedings that COllle 
before it. In any event, to the extent that the <Commission does require expert 
assistance in deciding ratemaking cases, it can make staff assignments that will 
provide such assistance. 

Finally it should be observed that there is nothing in the requirements of the 
adjudicatory process that frperates "to separate the Commission from its expert 
staff '" '" "'." The Commission may seek whatever information or analYSis it 
desires from its staff in an adjudica,tory proceeding. The only requirement 
imposed is that it do this openly and with notice to other parties so that they 
too, may advise or comment on the points in issue. I cannot understand What 
virtue is thought to reside in the right to have ex parte and secret consultations 
with the staff in such matters. Indeed, it seems to me that the Commission is 
likely to be beUer advised and have a broader foundation for deeision if it 
receives help on difficult points from all interested parties. Nothing in the 
proposed bill would deprive the Commission of the aid of experts on or off iits 
staff. The bill would require advice to be given openly and with notice to other 
parties. This seems quite proper to me. 

lt is also argued that the Commission makes many rules of particular appli
cability in allocaiting frequencies to particular communities. It is suggested 
that this can be done more eeonomically and with fewer delays by rulemaking 
than by adjudication.

If there is any evidence to indicate that rulemaking generally is more eco
nomical or expeditious than adjudication I am not aware of it and it is not hinted 
at in the Commission comment. I seriously doubt that this Is the case. In any 
event, there Is no reason why allocations which are not seriously challenged 
cannot be summarily assigned under the adjudicatory as well as under the ru1e
making proceedings. On the other hand, if there is a challenge to particular 
allocations then it does not seem justified to save time by denying interested 
individuals or communities the right to be heard. 

The revised definition of rulemaking probably would impose upon the Com
mission, and other agencies, the obligation to be more careful as to the form 
and substance of actions taken by nominal rulemaking. However, this wou1d 
appear to be altogether an improvement and no grounds for objecting to the 
revised definition. 

SECTION 3-PUBLIC INFORMATION 

Section 3 of the bill makes available for public inspection '''staff manuals 
and instructions to staff" that affect the public. As I read section 3 (b) it refers 
to staff manuals and general or standing instructions to the staff. (If lthere is 
any doubt as to this construction, it might be wise to revise the language in 
order to clarify lthe intent.) The Commission argues that this requirement is 
too broad, and that it is already done in many instances. 

However, it is also notable that in many instances this is not done. It .seems 
quite proper to require that tt should be done in all cases. 

The Commission now keeps minutes of its meetings in which records are made 
of orders, opinions, and rules that are to be made public. However, the Commis
sion engages in a kind of double bOfrkkeeping by maintaining also a set of "nota
tions" as addenda to its minutes in which it records any matters that it does not 
desire to make public. These "notations" include standing orders and instruc
tions to the staff with respect to such matters as the standards to be applied in 
judging the programing of broadcast licenses, how the staff is to exercise the 
authority nominally delegated by the published rules, when the staff may write 
letters challenging broadcast licensees on their commercial policies, and other 
similar matters. These subjects are of the most vital interest to those regulated 
by the Commission and are Commission standards and rules in every significant 
sense. They are clearly the kind of think that should be made public and Om
gress is quite justified in making unmistakably clear that no agency has the 
right to establish such standards, orders, and instructions without making them 
publit!. 

Similarly it seems to me that the requirement for the indexing of opinions. 
orders, and statements is something that is desirable and long needed. It is 
apparent to anyone who has had contact with administrative agencies that their 
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opinion, orders, and statements are badly in need of indexing. Much of this 
material is now virtually inaccessible for lack of indexing. 

The argument that the Commission would be handicapped by its inability to 
cite cases as precedents if they had not been indexed "because of insufficient 
time" is ingenuous. It is the practice of many courts. and agencies to prepare 
headings and index terms at the time of preparation of an opinion. This seems 
to be both a practical and a desirable procedure. If this is done there should 
be no delay whatever between the issuance of an opinion and its indexing. It is 
not required that the index be printed in a publication. Presumably the basic 
index would be maintained at agency headquarters and would consist of some
thing like a collection of index cards. A collection of these cards would also 
presumably be published from time to time. However, the indexing of a case 
need not involve any more than the dropping into a card catalog of a few index 
cards. This could be done when an opinion is issued. In any event, to argue 
that an agency has the right to rely upon an opinion or precedent which is 
unavailable to the parties before it and which the agency is unwilling or unable 
to index is simply to say that administrative convenience ranks higher than 
due process of law. 

The Commission comment argues against subsection 3(c) on the grounds that 
the enforcement procedure is too rigorous. It says that the subsection "reverses 
the normal presumption that a Government agency has acted properly and in 
accordance with law." But the argument ignores the equally normal and some
what more important presumption that the Government's business is the pubHc's 
business. Furthermore it ignores the reality that Government officials aU too 
often prefer to close their records to the public except to the degree that Con
gress, the PreSident, or the judiciary force them to disclose. It seems to me that 
the enforcement procedure proposed in subsection 3 (c) is likely to be effective 
and is warranted by experience with Government agencies. 

The Commission comment objects to subsection 3(e) on the grounds that the 
exemptions from public disclosure are not sufficiently broad. There seems to 
be some substance to the ,argument that subsection 3(e) (5) is unduly narrow. 
This exempts from disclosure interagency or intra-agency memorandums or 
letters "dealing solely with matters of law or policy." Most memorandums 
or letters of this character necessarily deal not only with law and policy but 
also with facts. However, a more impoDtant argument is that it is necessary 
for policymakers to have confidential assistants with whom they are free to 
communicate fully and privately. This is analogous to the privilege of confi
dentiality recognized in the attorney-client relwtionship. It is no less important 
for Commissioners to be able to consult confidential assistants, including 'attor
neys. than it is for business executives to have that privilege. It seems to me 
that adequate protection is given to all parties and interests when the separation 
of functions is required and the publication of all general instructions and 
standing orders is required. Accordingly 1 would urge that subsection 3(e) (5) 
should be broadened to include: "interagency or intra-agency memorandums 
01' letters not coming within one of the categories of ,agency records required to 
be published or disclosed by some other provision of this Act." 

SECTION 4-RULEMAKING 

The Commission memorandum objects to the revised requirements for rule
making, principally on the grounds that they unduly limit an agency's right to 
issue a rule without notice and eliminate the exemption from the notice require
ments for procedural rules. However, it appears to me that ,the imposition of 
these more rigorous requirements is fully justified by practices, which many have 
called abuses, that bave occurred in this very agency, The FCC has on a num
ber of occasions issued rules that have had far reaching and most important 
consequences for substantive rights without any advance notice or opportunitY 
by interested parties to be heard. It has done this under the guise of issuing 
procedural rules. This has happened in connection with the imposition of a 
so-called freeze on broadcasting licensE'S of various categories. some of which 
have been maintained in effect over a period of years. It seems to me that such 
a procedure is quite unwarranted and should be forbidden by statute. The fact 
that it may serve administrative convenience to proceed in this manner is hardly 
a reason for abrogating the SUbstantive rights of parties subject to agency 
regulation. 
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SECTION (i-ADJUDICATION 

The COJnmisolion comme-nt makes one minor suggestion '.yith respect to sub
section 5 (a) (6) which seems to me to be meritorious. In line 24 of that 
subsection the word "for" probably should be changed to the wOl'd "before." 
With this change I do 110t believe that there is any signictlnt objection to thii; 
section of the bill. To the extent that Commission staff act a8 advocate); 01' 

prosecutors before the agency they should not act as counselors ill the adjudbt
tory functions. 

SEC'I'ION 6-ANCILLARY MATTERS 

The Commission comment criticizes the provisions relating to the issuance of 
subpenas in adjudicatory cases. It disregards the fact that the proposed proyi
sions bring the issuance of administrative subpenas substantially into aCCord 
with the procedure which is followed in courts in similar matters. The proposed 
procedure has been tested over many years in many courts and agencies D.n{l 
has worked well. In my opinion, there is no ground for objection to it. 

The Commission comment suggests that the Commission has under study the 
recommendation of the administrative conference relating to discovery proce
dures. The fact is that the Commission staff has completed its study of this mat
ter and has strenuously and vehemently opposed the adoption of discovery pro
cedures as recommended by the administrative conference. While the matter 
has not yet been finally disposed of by the CommiSSion, the adverse staff reports 
and the opposition to such an innovation are so strong that there is no reason to 
believe that such a procedure will be adopted without the enactment of a statute 
similar to the proposed bill. In view of the recommendation of the administrative 
conference, of the experience with this procedure in courts, and of support of this 
procedure by the lawyers practicing before the Commission it is believed that this 
section of the bill is thoroughly warranted and is entitled to strong support. 

SEarION 7-HEABINGS 

The thrust of section 7 is to enlarge the authority of the hearing examiners by 
giving them responsibility commensurate with their functions. This seems to me 
to be wholly desirable, and I do not believe that any limitations are appropriate. 
In particular, there seems to be no reason for making the right of interlocutory 
appeals any broader than it is in the proposed bill. At least some of the notorious 
delay in Commission proceedings is due to the practice of permitting interlocutory 
appeals. This is not only inefficient but it tends to derogate from the authority 
and r~sponsibility of the hearing officer. I believe that every consideration 
argues for making the hearing officer completely responsible for tlIe proceedings 
before him, subject to the limitations provided by subsection 7(e) and with full 
protection of the right to secure correction of errors after the conclusion of the 
hearing. The Commission argument that interlocutory appeals should be allowed 
because they go to the review board and, therefore, do not bother the agency 
members seems to me to be quite beside the pOint. The reason for establishing an 
orderly and expeditious procedure which moves by prescribed stages from one 
officer to another is not based upon whether or not the agency members are per
sonally burdened. I believe that section 7 should stand as it is written. 

SECTlON 8-DECISIONS 

Section 8 of the proposed bill relating to decisions seems to me to recognize 
the reality of present-day administlrative procedure. This reality is that 
in most cases the hearing officer sits in a position very analogous to that of a 
trial judge and gives a far more careful and detailed examination to the facts 
of the case before him than the agency members. It, therefore, seems appro
priate that the procedure for appeal and review shall be specified and formal 
as is proposed. However, it does appear that it would be desirable to clarify 
subsection 8(c) (1), to insure that agency authority to review is not limited by 
the grounds stated in clauses (A) to (E). This might be done in any of several 
ways. It might be desirable to delete clauses (A) through (E) as suggested in 
the Commission comment. An alternative would be to add as clause (F) "that 
an established policy should be changed or abandoned." Another alternative 
might be to provide that the Commission may rule on any grounds which it de
sires to raise sua sponte. It does appear that this subsection might be con
strued to limit the scope of agency review and to preclude agency consideration 
of policy matters, which are the things that an agency is best qualified to deal 
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with. I suggest that this section be revised to enlarge the agency power and 
scope of review. 

SECTION J O-JUDICIAL REVIEW 

Under existing law, judicial review may not be had where "agency action is 
by law committted to agency discretion." The corresponding clause of proposed 
section 10 would subject agency actions involving agency discretion to judicial 
review unless such "review of agency discretion is precluded by law." 

It appears to me that this may involve a substantial change in law which is 
nnwarranted. As the APA now reads it provides that a reviewing court shall 
not interfere with the legislative discretion of an agency but may review any 
other action taken by an agency. The change in language might well be con
strued to provide that any agency action, including the exercise of agency dis
cretion, is subject to review unless there is a specific statutory prohibition 
against judicial review. It does riot appear that there is need 0'1' occasion for 
such a change. The scope of review under the present statute is becoming estab
lished and seems to be wholly adequate. I am not aware of any case which sug
gests that the right of judicial review is unduly limited under the present pro
visions of the APA. On the other hand, the new language might well project 
courts into an area of review of the wisdom of legislative actions, which is gen
erally agreed is neither desirable nor appropriate under our system. 

I also urge that it is inappropriate and unwise to change the review of agency 
actions from the courts of appeal to the district courts generally. It would 
be more than wise to establish a general uniform statutary review of agency 
action by appellate, rather than district courts. This would be in accordance 
with the recommendations of the Administrative Conference and is supported 
by several considerations. Courts of appeal sit in panels rather than as single 
judges, and it seems appropriate that action taken by a collegiate agency should 
be reviewed by a panel of judges. That this has been the general judgment of 
Congress is illustrated by the provisions relating to ICC review. Although 
actions of the ICC are nominally reviewed in district courts, it is required that 
the district court consist of three judges, including one appellate judge. 

In the second place, the procedures of courts of appeal are better adapted to 
reviewing matters on a record made by a trial tribunal than are the procedures 
{)f a district court. District courts are themselves primarily trial tribunals, as 
are administrative agenCies. Courts of appeal, on the other hand, are appellate 
tribunals which are accustomed and adapted to handling appellate matters. 

It is significant that the proedures of administrative agencies are similar 
to those of trial courts. Indeed, S. 1336 proposes to make the Federal Rules of 
Civil Procedure applicable, at least to a degree, in agency proceedings. Thus· 
it is clear that the administrative agencies correspond to the district courts in 
function and general status. Therefore, it is appropriate that appeal from the 
agencies should go to the courts of appeal. 

Finally, it should be noted that permitting appeal from the agencies to the 
district court would add one more step in what is already a very complex and 
protracted process. This m).ght, in some cases, involve five appeals in successive 
steps from a hearing examiner. In some cases an appeal might be taken from 
an examiner to a review board, to the agency, to a district court, to a court of 
appeals and finally to the U.S. Supreme Court. It is believed that this is ex
cessive and that the district courts are not appropriate steps in this process. 
Accordingly, it is urged that single, simple uniform mode of appeal to the 
courts of appeal should be established by section 10. 

CONCLUSION 

While a few changes in language and one or two substantive changes in S. 1336 
have been urged here it should be made dear that I believe this to be a most 
constructive and useful proposal, and one that will greatly improve the admin
istration of law generally in this area. The basic thrust of S. 1336 is toward 
a realistic recognition of the actual manner of operation of administrative 
.agencies today and toward a strengthening on the one hand of the position 
of the hearing examiners and, on the other hand, a protection of the rights of 
the litigants. Although it is not self-apparent, these two reforms are consistent 
and mutually reinforcing. To a large extent the rights of the litigants depend 
upon the protection afforded by the competence, fairness, and authority of the 
officer who conducts the initial hearing. 

Reforms such as this often appear initially to be an annoyance to or restic
tion upon the agenCies which have previously had broader and vaguer powers. 
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However, I am convinced that in the long run reforms such as this are not only 
in the interest of the litigants but also will be of real help to the .agencies
in establishing their own proper spheres and functions and, above all, will 
contribute to the public interest and will help to improve the administration 
of law and justice. 

FEDERAL HOME LOAN BANK BOARD, 
Washington, D.C., April 26, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. StJinate. 

DEAR MR. CHAIRMAN: This is in reply to your letter of March 24, 1965, transmit. 
ting a copy of S. 1336 requesting our study and report. It is noted that S. 1336 
closely follows the revision of S. 1663 (88th Cong.) by the Senate Subcommittee 
on Administrative Practice and Procedure of the Committee on the Judiciary, 
which was contained in Committee Print No.2, dated April 20, 1964 (88th Congo 
2d sess.). This Board's views on S. 1663 were made known in the letter to yo~ 
of December 6,1963, of my precedecessor, Chairman McMurray, and the Board's 
views on the subcommittee's revision were made known in Mr. McMurray's letter 
of July 20,1964, to the Honorable Edward V. Long, chairman of the subcommittee. 

The Board's major comment on the new bill is to note with favor the addi
tion, in section 3(e) (8), of an exemption from the provisions of section 3 of 
matters that are "contained in or related to examilnation, operating, or condition 
reports prepared by, on behalf of, or for the use of any agency responsible for 
the regulation or supervision of financial institutions," and the expansion, in 
section 3 ( e) (4), of the exemption of "commercial or finruncial information ob
tained from the public and privileged or confidential" as well as trade secrets. 

The Board favors the omission from section 3 ( c) of the provision of the earlier 
bill which, in a proceeding to compel production of agency records or informa. 
tion, gave the district court jurisdiction to assess against the agency the costs 
and reasonable attorney's fees of the complainant. This change should tend to 
discourage some unnecessary litigation. The Board also favors the relaxation or 
clarification, in section 3(a) (D), of the requirement of publication in the 
Federal Register so as to limit such requirement to interpretations "of general 
applicability." 

The Board is not in favor of the bill's addition of a requirement of timeliness 
to the prOvision of section 3(a) which provides that a person who has lIlot had 
"actual and timely notice" shall not be required to resort to, or be adversely 
affected by a matter required to be published in the Federal Register.. The Board 
believes that the additional requirement will result in uncertainty in determining 
what constitutes "timely" notice. 

For the same reason, the Board is not in favor 'Of a similar addition in the last 
sentence of section 3 (b) which concerns the use of agency opinions and orders 
against private parties. 

Despite the improvements in section 3 referred to above and in the Board's 
letter of July 20, 1964, to Senator Long, the Board still holds the opinion that 
the overall, and undesirable, effect of section 3 is an attempt to eliminate the doc
trine 'Of executive privilege. 

The Board favors the relaxation 'Of the requirement of establishment of an 
agencY appeal hoard where such an appeal board is C'learly unwarranted 'by the 
number of proceedings in whieh exceptions are filed. (Sec. 8(c) (2).) The Board 
does not favor the change effected by secti'On 8(c) (4), Which requires that if the 
agency raises any materiral issue of fact on review, it shall remand the ease for 
further proceeding before the presiding officer. The subcommittee revisi'On per
mitted the agency to raise and determine mlllterial questions of both fact and law 
(after opportunity f'Ororal or written argument), or to remand. The result of 
this change will be to permit further delays in an already c'Omplex procedure. 

For the reasons pointed out in Mr. M~Murray's letter to Senator L'Ong, the 
Board favors the revision 'Of secti'On 9 of the bill which eliminates the require
ment of the former bill for grand jury proceedings in connection with the im
positi'On of sancti'Ons by an ap;ency. 

The Board notes the addition of section 9(b) which pr'Ovides that "publicity 
'" '" '" issued" by an agency and found by a reviewing court to discredit or dis
parage a person "under investigation or a party to an agency proceeding" may 
be grounds for setting aside agency action. In supervisory and remedial matters 
this Board is frequently called upon to question the soundness of management 
'Of financial institutions and to pass judgment ,thereon. Such matters often in
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volve the capabilities and even the integrity of management and other persons. 
If members or representatives of the Board were called upon to testify in a 
congressional hearing concerning a matter of this type pending before the 
Board, a reversal of the Board's decision might be required under section 9 (b) 
as drawn. The Hoard is of the opinion that section 9(1b) should either be omitted 
or revised so as to be limited to information given in the form of press releases 
and the like. 

The Board preferred the subcommittee's revision of the opening words of sec
tion 10 of the original bill to the corresponding provision in section 10 of S. 1336. 
The subcommittee's revision excluded from judicial review cases where agency 
action is solely committed to -agency discretion, while S. 1336 excludes from 
judicial review cases where "judicial review of agency discretion is precluded by 
law." The Board feels that the quoted words are probably unnecessary since thE' 
preceding clause of section 10 (p. 29, lines 20-21) excludes cases where "statutes 
preclude judicial review" from judicial review. 

The Board believes that substantial improvements have been made in some 
aspects of the bill. Nonetheless, the Board opposes the adoption of S. 1336 for 
the reasons set forth herein as well as the basic shortcomings stated in Mr. Mc
Murray's letters of December 6, 1963, with attachments, and July 20, 1964. 

Informal advice has been received from the Bureau of the Budget that there 
1s no objection to the submission of this report from the standpoint of the ad
ministration's program. 

Sincerely yours, 
MICHAEL GREENEBAUM, Acting Ohairman. 

FEDERAL POWER COMMISSION, 
WaShington, AfJriZ 23, 1965. 

Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
U.S. Senate, Washington, D.O. 

DEAR MR. CHAIRMAN: In response to your request of March 24,1965, the Com
mission has once again carefully reviewed the proposed amendments to the Ad
ministrative Procedure Act which are embodied in S. 1336. We note that the bill 
differs in a number of respects from S. 1663 as introduced in the 88th Congress 
as well as from the April 20, 1964, Committee Print of S. 1663 which was con
sidered by the Subcommitttee on Administrative Practice and Procedure at the 
hearings held in July 1964. It makes no SIgnificant changes, however, in the 
particnlar matters to which this Commission directed its attention in our com
ments on the earlier bill, which are included in the printed transcript of the hear
ings at page 64 and in my testimony which will be found beginning on page 68 of 
the hearing transcript. 

Since the Commission's views remain unchanged on the particular matters of 
special concern to this agency, we request that the Commission's comments and 
my testimony on S. 1633 be accepted as our views on the bill currently under 
consideration. I enclose three copies of our comments and my statement and re
quest that the documents be incorporated in the record of this year's hearings. 

We continue to be of the opinion that it would be preferable for the subcom
mittee to consider individual amendments to particular sections of the act, as 
necessary to meet specific problems, rather than attempting a complete revision 
which WOUld, with limited exceptions, be made applicable to all administrative 
agencies despite the dissimilarity of many of their functions. Many of the prob
lems relating to the fair and efficient management of the administrative process 
can, we believe, be handled more satisfactorily through the efforts of the newly 
authorized Administrative Conference of the United States when it is organized. 
Consequently, we urge that S. 1336 not be enacted. 

JOSEPH C. SWIDLER, Chairman. 

STATEMENT OF JOSEPH C. SWIDLER, CHAIRMAN, FEDERAL POWER COMMISSION, ON 
S. 1663, 88TH CONGRESS-A BILL To AMEND THE ADMINISTRATIVE PROCEDURE 
ACT 

Hearings before Subcommittee on Administrative Practice and Procedure, 
Senate Committee on the Judiciary, July 21, 1964 

Gentlemen, I am appearing here today at the invitation of your committee to 
express the views of the Federal Power Commission on S. 1663, a bill to amend 
the ~<\.dministrative Procedure Act of 1946. The Commission has transmitted to 
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the committee its detailed comments on those sections of the bill \vhiell it belieV!:'f< 
would most significantly affect its future operations. 'With your permission I 
should like to have them associated with my testimony at the end of this state
ment. Mr. Richard Solomon, our General Counsel, is here with me and will be 
available to answer any questions on these detailed comments. 

I do not need to tell you that the proposal you have before you is an extremely 
complex one which would make many changes in the basic statutory standards 
for administrative fairness adopted by the Congress some two decades ago. I 
shall not attempt to discuss details of language but only the basic approach of 
the proposed legislation as illURtrated by several of its specific provisions. 

My basic difficulty with S. 1663 is that in attempting to develop a Government
wide Code of Administrative Procedure applicable to the many different types 
of activities undertaken by the various departments and agencies of the Federal 
Government, the draftsmen have set themselves an almost insuperably difficult 
goal. The differing types of governmental action carry with them different 
procedural problems and requirements. What are appropriate procedures for 
handling enforcement-type proceedings, such as those conducted by the Federal 
Trade Commission, in which procedures to insure fairness to the accused party 
are a primary concern, or proceedings adjudicating the disputes in the labor
management field, in which the controlling facts are often in dispute, are quite 
different from the procedural requirements for essentially legislative-type activ
ities which constitute the bulk of the workload of the Federal Power Commis
sion. In both the enforcement-type proceeding and the labor dispute the primary 
question is whether the law has been violated by a party to the case. In the 
FPC ratemaking proceedings the issue is usually a policy question in which the 
decision provides a rule of broad application. 

These vital distinctions were recognized by the Congress in 1946 when, in 
section 2( c) of the Administrative Procedure Act, it specifically made agency 
ratemaking subject to the less restrictive proviSions of section 4 governing 
rulemaking, and in section 5 (c) provided that both ratemaking and initial 
licensing were not to be subject to that section's prescriptions with respect 
to agency separation of functions. The reasons for the distinction between 
the strictly adjudicative and the rulemaking types of proceedings have been 
well stated in the manual on the act issued by the then Attorney General, Tom 
C. Clark, sh'Ortly after its passage. As Mr. Justice Clark points out therein 
(p. 14) : 

"* * * Rulemaking is agency action which regulates the future conduct of 
either groups of persons or a single person; it is essentially legisla.ti'V8 in nature, 
not o·n.ly because it operates in the future but also because it is primarily con,,
cerned with policy considerations. The object of the rulemakirlg proceeding 
is the implementation 'Or prescription of law or policy for the future, rather than 
the evaluation of a respondent's past conduct. Typically, the issues relate not 
to the evidentiary facts. as to which the veracity and demeanor of the witnesses 
would often be important, but rather to the po1icymakin~ conclusions to be 
drawn from the facts * * •. Conversely, adjudicati'on is concerned with the 
determination of past and present rights and liabilities. Normally there is 
involved a decision as to whether past conduct was unlawful, so that the pro
ceeding is characterized by an accusatory flavor and may result in disciplinary 
action." [EmphaSis added.] 

I am convinced that Congress acted wisely in 1946 and that, if we now attempt 
to fit both the essentially legislative and the essentially judicial functions of 
administrative agencies into the same procedural mold, we shall only impair 
the progress of administrative reform. 

The activities of the Federal Power Commission, both in the ratemaking areas 
and in its licensing and certificate work as well, are essentially legiiillative, with 
the problems being the application to the complex but n'Ormally undisputed facts 
of record of the policy judgments of the Commissioners appointed by the Presi
dent to make these collective judgments. I urge, therefore, that the present 
provisions of section 2 (c) which define rulemaking as including ratemaking be 
retained. 

I do not mean to suggest that administrative procedure for ratemaking or 
initial licensing should not conform to standards that will insure fair treatment 
to the various parties whose interests may be vitally affected by agency deter
minations. On the contrary, procedural due process is the foundation of any 
administrative proceeding and the procedures now in effect for the ratemaking, 
licensing, and certificate functi'Ons of the Federal Power CommiSSion, while 
not presently subject to the provisions of the Administrative Procedure Act 
governing formal adjudications, conform in substance with such provisions. 
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~et me explain more specifically the manner in which S. 1663 could impair 
the ability of the Federal Power Commission to carry out its regulatory re
sponsibilities. The proposed amendments to section 8 of the aet. if I correctly 
understand them, would have the result of subordinating the role of the Com
mission members in formulating and effectuating regulatory policy. I hope this 
is .not the intended objective of these amendments. In any event, the proposed 
elimination of the present provision of section 8(a) of the act, which makes 
clear that the agency, in reviewing an initial decision of an examiner, has "all 
the powers which it would have in making the initial decision," is most un
fortunate. Another troublesome problem is presented by the proposed amend
ments to sect,ion 8(a) which would eliminate any authority on the part of the 
Commission to dispense with an examiner's decision in the interests of expedi
tion. Also, the language of the proposed new section 8 (c) which would limit 
the nature of the exceptions which may be filed from an initial deQision (sec. 
8 (c) (1) ), and which would introduce an intermediate appellate procedure be
tween the hearing examiner and the Commission (sec. 8 ( c) (2» gives us great 
concern. 

I recognize that some of these limitations on dIrect Commission action could 
be a voided by a special order of the Commission if it is in a position. to know 
at a preliminary stage of the proceeding exactly what problems lurked in a 
complex record. and also that once the ComD1ission took a case for review it 
could, subject to complying with various additional procedures, decide almost 
any issue which came to its attention. However, to stake out the issues at 
the outset is a practical impossibility. The issues in a rate or certificate case 
cannot be developed In a vacuum. '.rhe. purpose of a hearing is to develop a 
record on which policy decisions can be made on the basis of the facts. 

Moreover, for the Commission to be compelled to review each case in detail 
at an intermediate stage, in order to decide whether the case should be taken 
up for direct Commission decision, and upon what issues, would further add 
to the burdens of the Federal Power Commission and the risk of regulatory 
lag. 

Time is 'Of the essence in all FPC proceedings, and especially in certificate and 
license cases where construction to meet the Nation's growing demand for natural 
gas and hydroelectric power must await a final decision by the Commission. A 
requirement in one of our certificate cases that the Comm~ssion could raise 
an issue only by remanding the case for further briefing or hearing would 
often mean that the issue could not be raised at all, because the urgency of the 
case at that stage would preclude a resubmittal of the case to an examiner. 
Viev\red realistically these proviSions would therefore greatly circumscribe the 
Commission's decisionmaking power. 

The problem, however, is not only one of avoiding unnecessary roadblocks to 
administrative efficiency, important as this is. As I have indicated, the regu
latory process in the work of the FPC is basically that 'Of policy determination 
rather than factfinding. Under these circumstances, neither the regulatory 
process nor the industries subject to Commission regulation would be benefited 
by procedures calculated to exalt the separate determinations of our 18 hearing 
examiners, and to restrict the 'Commission itself to a largely supervisory role. 
I say this with great deference to the Commission's able and dedicated corps of 
hearing examiners. ilt is not of them, 'but of the inherent problem of consistent 
policy definition in an agency which 'speaks with 19 voices, that I rai'se question, 

I know that a general criticism of the regulatory commissions has been that 
they spend too much time in adjudicating unimportant private disputes and too 
little in formulating overall agency policy. I agree that wherever possible the 
agency should attempt to enunciate governing policy by rules or statements of 
policy of general applicability. We have made a great deal of progress toward 
this objective at the Federal Power Commission. With the aid of such rule
making actions as the prescription of guideline prices for producer sales and 
the outlawing 'Of certain types of price escalation clauses, we have 'been a:ble to 
process the great majority of our certificate applications on an accelerated, non
'contested 'basis. lJ:Ihere are other types of decisious less amenable to rule
making treatment. 

Such matters as the proper rate of return to be given a particular pipeline or 
public utility, or which of several competing pipelines can best provide addi
tional uew service to a particular market, or matters of pipeline or electric 
utility rate design-the type of issue which predominates in our contested cases
do not lend themselves to any advance formulation which can be automatically 
applied to a given state of facts by an examiner. !Statutory provisions which 
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limit the scope of the Commissioner's responsibilities in deciding such issues, 0'" 
which create procedural hurdles to our accomplishing this task are, in my 
judgment, not ill the public interest. 

Similarly, the provisions of section 5( c) of the present act which limits the 
extent to which the commissioners of an agency may consult with staff were 
made inapplicable to rulemaking and initial licensing beca'use, as the Attorney 
General's manual made clear (pp. 50-52), Congress recognized that in such cases 
the commissioners would require greater access to staff expertise than where 
they were sitting as judges to determine whether an a'ct had been violated. Thus 
section 5(c) of the act now precludes the agency, in cases not involving rate: 
making or initial licenSing, from consulting with staff personnel who had ap
peared as a prosecutor or investigator in any "factually related case." To apply 
this to ratemaking would mean that if a top staff official had ever served as 
Commission counsel in a case involving a particular pipeline or utility the Com
mission could not make use of his knowledge of the ~mpany in a proceedinfl'
commencing many years later. ,., 

The proposed amendments to section 5(c) (now 5(a) (6» would only enhance 
the difficulty. They add to the category of excluded staff personnel those ap
pearing in "advocating" roles, which apparently precludes persons who had de
fended the Commission in court appeals from advising them as to the significance 
of an adverse decision. Moreover, a new prOVision has been added in the new 
5(a) (6) (B) which prohibits an agency member in drafting an opinion from 
having the aid of any staff employee who "participated in the preparation ......... 
of a factually related proceeding." Thus any member of the staff who had once 
participated in the preparation of a pipeline rate case, perhaps including even 
the Commissioner's assistant who aided in the preparation of an opinion, could 
not again be used to aid in deciding similar pipeline rate cases. Similarly, a 
staff member who had worked on a case involving a given pipeline would prob
ably be barred from participating in the decisional process in any prOceeding 
involving the same pipeline. 

The draftsmen responsible for the proposed revision of the Administrative 
Procedure Act evidently had in mind a type of agency Which dealt with a host 
of dIfferent problems and a great variety of litigants. They surely could not 
have had in mind an agency like the Federal Power Commission in which a very 
large part of the work relates to a fairly small number of companies which are 
under continuing regulation and where the same issues must be resolved year 
after year in terms of a comparison of past and present performance. In the 
context of FPC work, knowledge of the history and background of the giant 
natural gas and utility corporations which we regulate is almost essential to 
knowledgeable participation in the decisional process. . 

In closing I should like to pay tribute to the skill and imagination of the drafts
men of S. 1663 in its present form. It is a work which commands the respectful 
attention of everyone who is interested in administrative reform, and it reflects 
careful consideration of the criticisms of earlier versions of this bill. My diffi
culties go to the whole conception of a detailed uniform code for all agencies 
irrespective of their ditfferences in authority, constituency, and the inherent 
nature of their proceedings. . 

My belief is that insofar as the Federal Power Oommission is concerned the 
Administrative Procedure Act. as it presently stands, goes as far as is desirable 
in attempting to establish a uniform Code of Federal Administrative Procedure. 
To the extent that it is not adequate, the solution Lies in the adoption of the 
proposal pending before this Congress for the establishment of a permanent 
administrative conference which can study and make recommendations with 
respect to the administrative problems of particular agencies or groups of agen
cies, snpplemented, to the extent necessary, by specific legislation directed at the 
evils disclosed by the studies. 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM, 

Wash.ington, May 12, 1965. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on. the Judiciary, 
U.S. Senate, Wa.sh.ington, D.O. 

DEAR MR. CHAffiMAN: This is in response to your letter received by the Board 
on March 25, 1965, requesting a report on S. 1336,a bill to amend the Adminis
trative Procedure Act, and for other purposes. 
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It is the Board's opinion that S. 1336, viewed in its entirety, contains guidelines 
for administrative agency procedures reasonahly calculated to further the public 
interest or policy underlying the many and varied laws administered by agen
cies of the Government, while according the individuals dealing with these agen
cies maximum recognition of the rights secured to them under law. At the same 
time, the Board finds several of the specific provisions of S. 1336 objectionable, 
either as they affect the Board in particular or in their prohable effect on all 
agencies generally. 

The suhstance of certain of the comments that follow has been transmitted 
previously to the Committee on the Judiciary or to that committee's Subcom
mittee on Administrative Practice and Procedure in response to requests for 
views on proposed legislation relating to' agency practices and procedures. By 
letter .to you of July 11, 1963, the Board reported on S. 1666, a bill that would 
have amended the public information provisions of the Administrative Procedure 
Act. On NO'vember 6, 1963, the Board responded to' your request for views on 
S. 1663, the provisions of which in several respects paralleled those of S. 1336. 
The Board's detailed comments on S. 1663 were set forth on analysis forms pro
vided by the committee and were forwarded as enclosures to the Board's No
vember 9 letter of comment. Subsequently, by letter of July 1, 1964, the Board 
submitted to Senator Edward V. Long, chairman of the Subcommittee on Ad
ministrative Practice and Procedure of the Committee on the Judiciary, views 
and comments on a new comparative print of S. 1663. In many respects the 
revised form of S. 1663 more clooely paralleled the language of certain of the 
prO'visions of S. 1336 than did the original version of S. 1663. Accordingly, 
some of the Board's comments regarding S. 1663, as revised, are herein restated. 

In view of the similarity that certain of the provisions of S. 1336 bear to some 
of the provisions of one or more of the three earlier bills mell'tioned, the Board be
lieves that the committee may find helpful, in respect to its deliberations 011 
S. 1336, the views and comments contained in the Board's letters of July, 1963. 
November 1, 1963, and July 1, 1964. At the same time, it is the Board's belief 
that the enclosed comments on S. 1336 represent a self-contained analysis of the 
bill's provisions, in respect to their effect on the Board's functions and related 
procedures, and on certain aspects of Government agency procedures in generaL 

Sincerely yours, . 
WM. MeC. MARTIN, Jr. 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 

REPORT ON S. 1886 
Section 2-Dejinition8 

The most significant change made by section 2 of S. 1336 is the removal 
from the definition of "rule," as that term is defined in the Administrative 
Procedure Act (hereinafter "the APA"), of "the approval or prescription for 
the future of rates, • • "." Despite the deletion of the language relating to 
ratemaking actions, the definition of "rule" as "the whole or any part of any 
agency statement of general applicability and future effect designed to imple
ment, interpret, or prescribe law or policy • • *" can still be read reasonably 
as including agency ratemaking actions. The reasonableness of this con
clusion is further strengthened ,by the fact that the deleted language is not 
carried over to section 2 (d) where "order" and "adjudication" are defined. 

However, remarks of Senator Dirksen, a cosponsor of S. 1336, made at the time 
the bill was introduced, indicate congressional intent that under S. 1336 agency 
rate actions "WOUld be decided under the adjudicative procedures (sec. 5) of 
the agency," (Congressional Record, Mar. 4, 1965, p.3982.) If agency rate ac
tions are to be considered "adjudications" und.er S. 1336, this should be made 
clear by transfer to section 2(d) of the specific language relating to that function. 

As applied generally to all agencies, the proposal to place ratemaking func
tions under the agencies' adjudication procedures appears to have merit. In 
most agencies there exists a preSSing need to assure agency members of maxi
mum time to consider and act upon matters of policy. Logically, this can be 
done best by relieving agency members of as many decisional functions as 
possible. As applied to the Board's ratemaking actions, however, it would be 
undesirable to have responsibility for the intial decision elsewhere than in the 
agency itself. The Board's actions in the field of ratemaking are intrinsically 
pOlicymaking functions. They involve the establishment of discount 1-ates (the 
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rates to be charged on loans and discounts by the Federal Reserve banks to mem
ber banks of the Federal Reserve System), the setting of stock margin require. 
ments l the amount of credit which may be extended to a customer hy hrokers 
dealers, or members of a national securities exchange, or by banks for the purchas~ 
and carrying of registered securities), and the estabUshment Of mai1!it)~um rates Of 
interest payable on time and savings deposits by member banks. 

The decisional processes underlying the Board's actions in establishing dis
count rates, rates of interest on time and savings deposits, and margin require_ 
ments pl'eelude the treatment of these functions as mere factfinding actions to 
be subjected to the same procedural and decisional processes as are applicable hJ 
the fixing of freight, passenger, or utility rates. In this respect, the Board notes 
that only those cases of adjudication which are "required by the Constitution 
or by statute to be determined on the record after opportunity for an agency 
hearing" are subject to the notice, pleadings,prehearing conferences, hearin'" 
procedures, separation of functions, and emergency action provisions of sectio~ 
5 (a) . As the Board interprets section 5, all other cases of adjudication, inchld_ 
ing the Board's ra temaking actions, are permitted by section 5 (b) to be Con
ducted by the agency itself pursuant to procedures provided for by agency rule. 
Thus, the Board's ratell1aking functions could be conducted under such pro
cedures as are determined by the Board to best meet its statutory responsi
bilities and to serve the public interest. 

If, contrary to the Board's expressed interpretation of section 5, particularly 
of subsection (b) thereof, the Board's rate actions would be subjected either to 
the procedural requirements of section 5(a) or to a hearing officer, evidential 
type procedure under section 5 (b), the Board would strongly urge either: 

(a) retention of the APA's classification of agency rate actions as rule
making functions and, as now provided, an exception for such actions 
from the notice and public procedure requirements "in any situation in 
which the agency for good cause finds that notice and public procedure 
thereon are impracticable, unnecessary, or contrary to the public interest"; 
or 

(b) that the Board's actions in respect to the establishment of (1) rates 
of interest on discounts and advances by Federal Reserve Banks; (2) 
rates of interest to be paid by member banks of the Federal Reserve Sys
tem on time and savings deposits; and 

(3) margin requirements be exempted from the requirements of section 5. 
Either alternative would permit the Board to apply its expert knowledge and 
experience in these highly complicated areas of national economic policy, un
impeded by procedural requirements which, if applied, COuld imperil the 
Board's ability to formulate and implement policy in credit and monetary 
matters and impede its ability to respond promptly and with the required 
flexibility to the day-to-day dictates of national economic policy. 
Section 3-Public information 

Section 3 of S. 1336 would make substantial and far-reaching changes in the 
"public information" provisions of section 3 of the APA. In introdUcing the 
bill, Senator Dirksen stated that section 3 of S. 1336 "changes the. availability 
of Government information from a question of agency discretion to a require
ment that the information be made available unless it fall within certain 
exempted categories." (Congressional Record, Mar. 4, 1965, p. 3983.) 

The Board views favorably the purpose underlying the prOvisions of section 
3 of S. 1336. When access to information to which the public is entitled is 
foreclosed by agency action based upon existing provisions of law, remedial 
legislation appears warranted. Despite this general accord with the purpose 
of section 3. the Board finds several of its provisions to be unduly severe in 
the requirements imposed on the agencies, and to require disclosure of agency 
records to an extent and in a manner inconsistent with the public interest 

Section 3 ( e) of the bill contains eight specific exemptions from the pro
visions of section 3. These would take the place of (1) the two general 
exceptions to the APA's public information requirements relating to "any func
tions of the United States requiring secrecy in the public interest" and "any 
matter relating solely to the internal management of an agency"; and (2) ~e 
speCific exception to the "opinions and orders" and "public records" reqUlre
ments of matters held confidential for good cause found. Viewed in the li~ht 
of the Board's continuing functions in the areas of credit and monetary PO~Cy, 
and bank supervision and regulation, the eight exemptions from the reqUIre
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ments of section 3 are considered by the Board to offer reasonable assurance 
against unwarranted disclosures. However, a literal construction of these 
exemptions leads to the belief that there would remain exposed to indiscrimi
nate public demand certain critical records of the Board, disclosure of which 
could impair the Board's effectiveness both as an instrument of national eco
nomic policy and as a regulatory body. Accordingly, while being favorably dis
posed to the form and content of the eight exemptions in section 3(e) of the 
bill, the Board urges retention of the exceptions from publication now found 
in the preamble and in subsections (b) and (e) of section 3 of the APA. 

Section 3 (b) of the bill, dealing with the requirements for availability for 
public inspection and copying of agency final opinions, orders in the adjudica
tion of cases, statements of policy and interpretations adopted by the agency, 
etc., deletes an existing provision of the APA whereby an agency may withhold 
from public access all final opinions or orders in the adjudication of cases 
for good oause found, when not cited as precedents. S. 1336 does provide that 
an agency may delete identifying details to the extent required to prevent a 
clearly unwarranted invasion of personal privacy. 

The Board is opposed to the removal from the law of the provision authoriz
ing an agency to withhold from public availability opinions, orders, or state
ments of policy "required for good cause to be held confidential and not cited 
as precedents." Further, the exception provided in S. 1336 regarding deletion 
of identifying details is not, in the Board's opinion, an adequate alternative 
to the present nondisclosure authority. Inasmuch as the bill recognizes that 
there can be cases in which there would occur a "clearly unwarranted in
vasion of personal privacy," the Board believes that a far more workable and 
equitable basis for nondisclosure is that provided in the present section 3(b) 
of the APA. 

Section 3 (b) of the bill would also require that every agency maintain and 
make available for public inspection and copying a current index providing 
identifying information for the public as to any matter which is issued, 
adopted, or promulgated and which is required by subsection (b) to be made 
available or published. The Board urges that the requirement for a current 
index be made subject to the same exception as has been urged in respect 
to the publication of opinions and orders-namely, that there be excluded from 
the current index requirements "identifying information" that the agency for 
good cause shall hold confidential and not cited as precedents . 

The Board is opposed to the provisions in section 3(c) of the bill that would 
require every agency to "make all its records promptly available to any per-. 
son." [Italic supplied.] Presentl}1', the APA requires that matters of official 
record shall be made available "to persons properly and directly concerned!' 
This provision, if combined with the judicial enforcement provision in section 
3 (c) of the bill, would, in the Board's judgment, assure an equitable balancing 
of the need of Federal agencies to determine themselves what records and 
information a particular person should or need have, with the public's right 
to such records and information. The words "any person" become the more 
objectionable because of their presence in the subsequent provisions of the bill 
permitting court action to obtairi a court order requiring production of agency 
records. 

The foregoing comments combining references to the phrase "any person" 
and the provisions affording court assistance when an agency has wrongfully 
withheld records and information should not be construed as Board opposition 
to the court enforcement proviSions per se. On the contrary, the Board is in 
sympathy with the need for a form of judicial enforcement, and is generally 
in accord with the means to this end proposed in section 3 (c) of the bilL 
However, the Board does oppose giving "any person," whether or not properly 
and directly concerned, access to all agency records not specifically exempted 
and, upon mere allegation of improper withholding, permitting "any person" 
to bring suit to obtain an order requiring production. Admittedly, the bill 
would require that issuance of such court order be premised upon a finding 
that the record demanded but not produced was improperly withheld. The 
requirement of such finding is viewed as a relatively minimal deterrent both 
as to unwarranted demands for disclosure and as to the number of baseless 
complaints that could be filed seeking judicial relief. 

In respect to such complaints. the bill places upon the agency the burden of 
sustaining its action in withholding records or information from "any person." 
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As 'a result, in any case where the records sought do not fall within one of the 
eight exemptions contained in section 3 (e), in attempting to have sustained its 
administrative action, the agency would be denied the opportunity of showing 
that the person demanding production of the records is not properly and directly 
concerned with the matter reflected in such records. Such opportunity is avail
able presently under the APA. 

In 'Sum, the Board finds equitable and reasonahle the placement upon the agency 
of the burden of sustaining its action in withholding matters of record. That 
burden becomes unreasonable, however, by inclusion in section 3(c) of the pro
vision requiring that every agency make its records available to "an.y person." 
The Board submits that the congressional intent inherent in the proposed lan
guage of section 3(c) would be equally realized by language that would combine 
the provisions of section 3 of the AP A with the court enforcement provisions of 
the bill, the latter appropriately adjusted to the language of section 3 of the APA. 
Section 4-Rulemaking 

In respect to the changes that section 4 of IS. 1336 would make in existing 
law relating to rulemaking procedures, the Board is opposed to these changes in 
the following two respects. 

Section 4 (a) of the APA excludes from the "notice of proposed rulemaking" 
requirements "persons * * * named and either personally served or [who] other
wise have actual notice thereof in accordance with law." S. 1336 would make 
the notice reqUirements applicable even as to persons personally served or Who 
have actual notice of proposed rulemaking. The Board opposes the deletion of 
the exclusion now applicable to persons served or who have actual notice, and 
believes that elimination of this exception would place upon the agencies an 
unnecessary and burdensome procedure. 

Section 4(c) (2) of S. 1336 would make applicable the requirements of section 
7 ("Hearings") where rules are reqired "by the Constitution or by statute to 
be made on the record after opportunity for a'll agency hearing." Section 4(b) 
of the APA makes applicable the provisions of section 7 ("Hearings") and 
section 8 ("Decisions") only to rules required by statute to be made on the record 
after hearing. 

The Board opposes the coverage within section 7 requirements of rules required 
by the Oonstitution to be made on the records, etc. By this change, in addition to 
following express statutory requirements for hearings that presumably are 
premised upon constitutional guarantees, agencies would be obliged to reckon 
with innumerable aspects of due process of law in determining whether the re
quirements of section 7 must be followed. IAdministrative agencies would be 
faced with the perPlexing dilemma of determining whether a ruiemakinghearing 
is "required" or not. In general, agencies of the Government function within the 
framework of congressionally delegated authority. In delegating authority, it 
is assumed that the Congress will determine the circumstances under and the 
extent to which the pnblic interest require adherence to the standards of section 
7 in the decisionmaking process. This is particularly true in repect to agency 
rulemaking, essentially a quasi-legislative function. The Board urges dele
tion of the reference to constitutionally required rulemaking hearings.. 
Section 5-Adjudication 

The Board incorporates by reference its earlier comments relating to the pro
posed classification of agency rate actions as section 5 "adjudications." 

Section 5(a) provides that all of its provisions shall be applicable in those 
cases of adjudication which are required by the Oonstitution. or by statute to be 
determined on the record after an opportunity for agency hearing. For the 
reasons earlier stated in respect to the Board's opposition to similar language 
of applicability in respect to rulemaking functions, the Board opposes making 
all the provisions of section 5 applicable to cases of adjudication which are 
required by the Oonstitution to be determined on the record after hearing. As 
indicated, the Board believes that the requirements of due process of law in 
respect either to functions involving rulemaking or adjudication can be assured 
by appropriate congressional action at the time agencies' statutes are enacted. 
To place upon administrative agencies the burden of case-by-case determination 
as to whether a particular adjudication is required by the Constitution to be 
determined on the record after opportunity for an agency hearing could give rise 
to administrative delays and judicial appeal proceedings that would be clearly 



ADMINISTRATIVE PROCEDURE ACT 471 

contrary to the principles of expeditious administrative resolution at which 
S. 1336 is apparently aimed. 

The Board favors the changes in existing hearing procedures that would be 
effected by enactment of section 5 (a) (3) and (5). Provisions for prehearing 
conference that could be utilized in the discretion of the agency or the presiding 
officer should significantly expedite administrative proceedings, enable greater 
simplification of complex issues, and better advise both the agencies and other 
participating parties regarding the probable course of the adjudicative proceed
ings. Shnilarly, the provision for modified hearing procedures that fall without 
the requirements of section 7 appears likely to serve the interests of both the 
agencies utilizing such abridged procedures and the parties as to whom they are 
made applicable. The Board believes, however, that the beneficial results 
intended by utilization of abridged hearing procedures could be substantially 
thwarted by the fact that such procedures would be utilized only by consent 
of the parties. Preferable, it is believed, would be use of such abridged hearing 
procedures as the agency in its discretion may designate by rule or order. 

Finally, the Board notes with approval the inclusion in section 5(a) (7) of a 
provision not presently contained in the APA whereby emergency action, found 
by an agency to be necessary for the preservation of the public health or safety, 
or as otherwise provided by law, may be taken without the notice or other pro
cedures required by section 5 (a). 
Section 6-AncilZary matter8 

Section 6 of S. 1336 would expand the provisions of the APA regarding ancillary 
matters so as (1) to make more specific the provisions regarding appearance of 
attorneys and other representatives of parties before agencies; (2) tQ provide 
for the issuance of subpenas upon request to any party to an adjudication unle88 
otherwise provided by 8tatute, and for the issuance of subpenas to any party to 
a ruZemaking proceeding upon request, upon a showing of general relevance and 
reasonable scope of the evidence sought, and as authorized by Zaw j (3) to make 
available deposition and discovery procedures to the same extent and in the same 
manner as in civil proceedings in the district courts of the United States except 
to the extent an agency deems such conformity impracticable and otherwise 
provides for depositions and discovery by published rule; (4) to permit an agency 
to consolidate related proceedings or to order joint hearings on common or 
related issues in different proceedings; and (5) to issue dec laratory orders and 
to dispose of motions for summary decisions, motions to dismiss or motions for 
decisions on the pleadings. 

While the Board favors many of the additions thatS. 1336 would make in the 
ancillary matters provisions of the APA, the Board is opposed to certain of the 
provisions contained in S. 1336. These are the provisions,or 'portions thereof, 
dealing with the issuance of subpenas (sec. 6 (e) ), depositions and discover (sec. 
6(h», and declaratory orders (sec. 6(k». 

The Board opposes the language of section 6(e) that would require every 
agency to provide by rule for the issuance of subpenas upon request to any party 
to an adjudication unle88 otherwi8e provided by 8tatute. Proceedings conducted 
by the Board 'Or a duly designated representative thereof usually relate to the 
Board's function as a regulatory and supervisory agency. In the course of such 
proceedings, the Board is required to have access to and make use of facts' and 
financial data of an extremely sensitive and confidential nature in order properly 
to discharge its statutory function. The Board does not believe that parties to 
such proceedings should be permitted to demand access to such information and 
data through subpenas unle88 expres8ly authorized by Zaw to do 80. To permit 
such access could have seriously adverse economic and personal consequences on 
the banking organizations involved, their representatives, and their customers. 
For example, disclosure of a bank's resources and amounts of income, its loss 
experience on consumer loans, the amount of and changes in valuation reserve 
accounts, its investment and loon portfolio structure, and related financial in
formation could do irreparable damage to the disclosing bank's financial posi
tion. Similarly, compulsory disclosure 'through subpena of bank officers' salaries, 
the names of borrowers, the amounts and terms of their loons, and the depos'it 
balances of customers could prove highly prejudicial and irreparably damaging 
to the individuals or institutions involved. The Board does not believe that 
provision in section 6 for the quashing or modification of any subpena for lack 
of general relevance or reasonable scope is sufficient guarantee against indis
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criminate or nnwarranted disclosure to make acceptable the proposed subpena 
provisions relating to adjudications. 

For the foregoing reasons, the Board strongly urges that the provisions for 
issuance of subpenas relating to adjudications be made identical with the pro
visions for the issuance of subpenas in rulemaking proceedings-namely, that 
agency subpenas authorized by law shall be issued to any party to an adjudica
tion upon request upon a showing of general relevance and reasonable scope of 
the evidence sought. 

Section 6(11) would add a provision to existing law making available depo
sitions and discovery to the same extent and in the same manner as the same 
are available in civil proceedings in district courts of the United States excep.t 
to the extent an agency deems such conformity impracticable and otherwise 
provides for depositions and discovery by published rule. In essence, the Board 
opposes this change for the same reasons expressed in its opposition to the pro
posed provision ill. section 6 (e) regarding subpenas in cases of adjudication. It 
is not believed that parties to proceedings before the Board should be permitted 
to probe through deposition and discovery procedures 'the highly confidential de
tails of another's business transactions, particularly in view of the unique public 
interest considerations involved in the field of banking. 

Nor are the Board's objections to the depositions and discovery procedures 
overcome by the presence in section 6(h) of a provision that an agency might 
depart from such procedures where the same are found to be impracticable and 
the agency otherwise provides for depOSitions and discovery by published rule. 
To permit deviation from the prescribed procedures only if adherence thereto 
can be shown to be impracticable, that is, burdensome or difficult in implementa
tion, misses completely the substantive objections that the Board has to the 
proposed provisions relating to depositions and discovery procedures. 

Accordingly, it is recommended that if the depositions and discovery provi
sions are to remain in S. 1336, following the last word in section 6 (h) as now pro
posed there be inserted the following language ", or where the use of such process 
by a party would, in the judgment of the agency, be c(mtrary to the public in
terest, in which case the agency shall by published rule set forth the particular 
circumstances under which resort to such process shall be allowed." 

Finally, in respect to the provisions of section 6 (k) directing that an agency 
shall act upon requests for declaratory orders, the Board believes desirable the 
insertion of specific language clarifying what appears to be the intent of Con
gress to make the issuance of a declaratory order a discretionary act upon the 
part of an agency. This could be effected by insertion at line 6 of the present 
provision, immediately following the word "authorized", the phase "in its sole 
discretion,". 
Section 7-Hearinus 

Viewed in the context of the changes urged herein in respect to certain of the 
proposed provisions in sections2, 4, 5, and 6 of S. 1336, the Board doeS' not op
pose the proposed provisions of section 7. 
Section 8-Decisions 

The Board views as generally unobjectionable most of the changes in existing 
law relating to the decision functions of administrative agencies that would be 
made by section 8 of S. 1336. The Board does oppose certain of the proviSions of 
section 8 of S. 1336, its major objections being as follows: 

Section 8 of the Administrative Procedure Act provides that in cases in which 
an agency itself has not presided at the reception of evidence at a hearing, the 
presiding officer shall initially decide the case or, in the alternative, the agency 
shall require (in specific cases or by genel'al rule) the entire record to be certified 
to it for initial decision. Section 8(a) of S. 1336 would do away with the initial 
decision procedure by providing that in all adjudications subject to section 5(a) 
the presiding officer shall make the decision and, in the absence of either an ap
peal to the agency or review by the agency within time provided by statute or by 
rule, the presiding officer's decision shall become the decision of the agency. 

At the present time the Board follows the practice in an adjudicatory proceed
ing of requiring the record of such procE'eding to be certified to it for initial de
cision, following issuance by the presiding officer at the hearing of his recom
mended decision. Such a procedure, provided for by section 8(a) of the Ad
ministrative Procedure Act, allows the Board to review the facts de novo, to 
appraise the presiding officer's evaluation of those facts, and either to affirm the 
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presiding officer's recommended decision or alter or reverse the same in the light 
of the applicable statutory standards. 

The Board 'strongly desires the preservation of its present deci'sionmaking 
procedures whereby an initial decision issued hya presiding officer is reviewed 
by the Board prior to its !becoming a final Board decision. AH;hough there are 
few occasions upon which the Board conducts adjudications requiring application 
of the provisionsQf -section 7, when such oecasions do 'arise the naJture land the 
subject Qf suoh proceedings are sufficiently techniealand sensitive as to require, 
in the Board's judgment, ,a final decision to be made in the ,fimt instance by the 
Board itself. Adjudicatory proeeedings that would be eonducted by the Board 
might involve termination ,of a hank's membership -in the Federnl Reserve ,Sys
tem, remoVlal of officers or directors of 'a bank for unsafe or 'unsound banking 
pMcticesor violations of law, suspension ofa !bank's access to the eredit -facili
ties of the Federal Reserve System, termina!tion of a ,bank's authority to extend 
credit to finance securities transactions, revocation of a holding company affil
iate's voting permit, or issuance of a cea-se and desist order under the Olayton 
Act. As to many of the aforemellitioned types .of ladjudicative proceedings, there 
are minimal statutory guidelines or criteria pursuant to which a final decision 
is to 'be reached. Because of the infrequency of such proceedings there has not 
been established, with respect to most of these mattem, any large body of deci
sional precedent upon which a subordinate officer could rely for guidance. The 
appUca:ble statutes grant the Board broad discretion,and the ,issues involved 
go substantiallY beyond the mere application of facts to statutory criteria. In 
such eireumstanees, the Boord believes tbwt to 'place in 'a suoordinate officer the 
final decision in Clases of adjudication, with very limited opportunity for 'agency 
review under section 8(c) (4), eould be 'prejudicial 'both to the rrespondents in 
such ~wses and 'to the Boord's effeetiveness 'as 'a statutorily constituted regulatory 
and supervisory body. 

Accordingly, the Board favors retention of the provisions of section 8(a) of 
the Adminrstmtive Procedure Acfpursuant ,to which a presiding offieer makes a 
recommended decision, upon review of which ,the agency issues the ini·tiia! deci
sion. 

'In respect to the provisions .of section 8 (c) of ,S. 1336 calling -for the establish
ment by each agency .of one or more appeal boards, the Board favors the :Eune
tiorralpurposes to be served by such estJabUshments. However, the following 
comments 'are .offered for eonsid'erationin respect to certainQf the provisiOns 
relating to the estabUshment of these appe;al 'boards. 

The Board recommends that Ultimate lauthority to grant -oral argument during 
the proceedings ,before -an appeal board 00 placed in the discretion of the 'agency. 
Section 8(c) (2) would grant ol'lal'argum~nt in any ease upon requ~ Qf a party. 
Provision is made in ,section 8(b) ,for :vheoppol"tunity, in the discretion of the 
presiding 'offieer, f.or oral argument in support of proposed findings and oon
elusions. Presumalbly, the instances 'Would be 'infrequent where oral 'argument 
thus requested would :be denied. To aecord parties an absolute right of oral 
argument :beforean appeal board would, in the Board's judgment, introduce an 
element of delay in -the t6tal adm,ini:stra:tive process that would ndt 'be compen
sated for by any significant benefit to the pal'ty or to the agency involved. The 
rights of parties appearing before an iageney 'appeal board WlOuld not appear to 
be prejudiced in 'any manner !by giving to that appeal boord a di'scretionary 
judgment in respect to granting -oral argument. 

The ,provision in section 8(c) (2) whereby a private party could avoid con
sideration and determination by the appeal board of exceptions to a presiding 
officer's decision or rulings appears to render nearly useless the functions intended 
to be performed by the appeal board. Under the proposed provision a private 
party may avoid consideration by the appeal board merely by filing an application 
for a determination of exceptions by an agency-a procedure identical to that 
where an agency has not established an appeal board. It is believed that agency 
determination of exceptions raised by a party should be limited to those cases 
where the agency has not established an appeal board. 

Regarding the grounds upon which an agency may order a particular case 
brought before it for review, section 8 (c) (4) limits such grounds to (1) decisions 
or actions that may be contrary to law or agency policy; (2) to cases as to which 
the agency wishes to reconsider its policy; or (3) to cases as to which a novel 
question of policy has been presented. The Board would be unopposed to these 
provisions only if its recommendations relating to retention of the Administra
tive Procedure Act's recommended decision procedures are adopted. If S. 1336 
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were to provide that an agency may by rule designate a case in which the agency 
itself may make the initial decision following a recommended decision by a 
presiding officer, the appeal and review procedures proposed in S. 1336 would 
not be objectionable since the agency would have control over the class of cases 
as to which it would delegate initial decision authority to the presiding officer 
Absent retention of the recommended decision feature of the Administrativ~ 
Procedure Act, the Board strongly recommends that S. 1336 contain a provision 
giving an agency the authority to consider de novo any issue involved in a case 
appealed to or reviewed by the agency after entry of the decision of the presiding 
officer or after the action of an appeal board. 
Section 9-Sanctions and powers 

The Board favors the provision of section 9 that would impose on every agency 
in respect to any proceeding required to be conducted pursuant to S. 13i:l6 0;
otherwise required by law, a duty to set and complete such proceedings "with 
reasonable dispatch." Such requirement is at present specifically applicable only 
to licensing proceedings conducted pursuant to sections 7 and 8 of the Adminis
trative Procedure Act. 

Section 9(1)) provides that any publicity issued by an agency or officer, em
ployee, or member thereof, that is found by a court to have been issued to discredit 
or disparage a person under investigation or a party to an agency prOceeding 
may be held to be a prejudicial prejudging of the issues in controversy and t~ 
constitute a basis for court action in setting aside any agency action against Such 

~&~ In the Board's judgment, the inclusion in S. 1336 of the proposed language 
relating to agency publicity offers a greater potential for misunderstanding and 
confusion than for any remedial benefit that might be derived therefrom. 

Should it be deemed necessary to provide specifically for the right of a reviewing 
court to set aside adverse agency action which is shown to have been preceded 
by a prejudicial prejudgment of the issues in controversy, such a proviSion could 
be added as a seventh category of agency actions which, as required by section 
9(e) (B), a reviewing court shall "hold unlawful and set aside." 
Section 10-Judici,.al review 

The judicial review provisions of the APA are expressly inapplicable insofar 
as (1) statutes preclude judicial review or (2) agenrJ!JI action is by law com
mitted to agency discretion. Thus, two distinct criteria are now provided by 
which a determination can be made as to whether a particular agency action 
is subject to judicial review. If a statute precludes or can be interpreted as 
intended to preclude judicial review of particular agency action, such action is 
excepted from the judicial review provisions of the APA.· Similarly, where 
the statutory provisions under which an agency purports to act either expressly 
or by implication commit a particular action to agency discretion, such action 
is not subject to judicial review. 

Section 10 of S. 1336 would exclude from judicial review, as does the APA, 
agency actions as to which "statutes preclude judicial review." However, S. 1336 
would narrow the existing AP A provision regarding agency discretion by making 
the exception· with respect thereto applicable only where "judicial review of 
agency discretion is precluded by law." In the Board's view, there is neither 
need nor justification for the change proposed in respect to acts committed to 
agency discretion. The Board believes the existing provisions of law to be 
unambiguous and to meet fully the apparent congressional intent in formulating 
the judicial review provisions of the APA. On the other hand, the proposed 
language in S. 1336 relating to judicial review of discretionary agency actions 
can be said to be redundant in that the circumstances covered by the exception 
appear to be included in and covered by the first exception of section 10 relating 
to situations where "statutes preclude judiCial review." It 'appears to the 
Board that agency discretion that is "precluded by law from judicial review" 
must. even under a very narrow construction, be construed as action pre
cluded from judicial review by statute, either specifically or by reasoned de
duction from the statutory context. Thus, rather th'an the two separate and 
distinct circumstances under present law that give rise to exception from 
judicial review, S. 1336 would provide but a single circumstance under which 
agency action would be excepted from judicial review; namely, where judicial 
review is precluded by statute. 

http:10-Judici,.al
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Even assuming, arguendO', that the Board's interpretation Df the preamble to' 
sectiDn 10 Df S. 1336 is unduly restrictive, the BDard wDuld DppDse the prDpDsed 
language more brDadly interpreted. Under existing law, a single determinatiDn 
is required under each Df the twO' exceptiDns frDm judicial review Df agency 
actiQn. Judicial review is precluded (1) if SO' prDvided by statute, Dr (2) if 
agency actiDn is by law cDmmitted to' agency discretiDn. Pursuant to' the prD
"isiQns Df S. 1336, a determinatiQn Df whether a discretiDnary agency actiDn is 
judicially reviewable wDuld, in turn, require twO' distinct determinatiDns. First, 
is the agency actiQn in questiDn expressly Dr by implication cDmmitted to' agency 
discretiQn? SecDnd, if SO' cQmmitteed, is judicial review Df such discretiDnary ac
tiDn expressly Dr my implicatiDn precluded by law? The Board is unable to' 
ascertain either a need Dr justificatiDn for the change prDpDsed in the existing 
prDvisiDns Df law. Even assuming the need fDr a change in the APA's prDvisiQns, 
the BDard views sectiQn 10(2) Qf S. 1336 as lacking in a clear, functiQnal 
guide fQr determining agency actiQns that are to' be excepted frDm the hill's 
judicial review provisiQns. 

The BQard finds a far mQre QbjectiQnable feature Df the judicial review pro
yisiDnS Df sectiDn 10(2) to' be that actiDns Qf the BDard in the areas Df credit 
regulatiDn and mDnetary pDlicy, including thDse earlier discussed relating to' 
ratemaking, wDuld be made subject to' these judicial review prDvisiQns. Such 
BQard actiDns, CQmmitted by law to' the Board's discretiQn, are now excluded 
frQm judicial review pursuant to' prDvisiDns Qf the APA. 

The change proposed WQuid subject the Board's judgment and actiDn in money 
market and credit requirement matters to' affirmatiDn, mQdification, or rejection 
by a court allegation 'by any person that he is adversely affected by such action, 
n'Otwithstanding its unifQrm applicability to' the public at large. It is the BQard's 
belief that irreparable and substantial harm to' the ecQnQmYQf the Nation could 
result were the BQard deprived Qf final authQrity to' take thQse actiQns in the 
areas Df credit regulation and m'Onetary policy that are considered necessary 
in the public interest. Inasmuch as enactment intO' law Qf prQPQsed sectiQn 
10(2) Qf S. 1336 CQuid bring about the harm described, the Board strongly urges 
rejectiQn 'Of the prQPQsed prQvisiQn and retentiQn Df the exemptiQns frQm judicial 
review n'Ow provided by the preamble t'O sectiQn 10 of the APA. 

The Board is opposed to' the change pr'OpDsed by sectiO'll 10(a) Qf the 'bill in 
regard to' pers'Ons entitled to' judicial review Qfagency action. At present, the 
APA gives a right of review to' "any person suffering legal wrDng because Qf any 
agency ·action, or adversely affected 0'1' aggrieved by such action within the 
meaning Qf any relevant statute." Under S. 1336, the test would be merely 
'whether a person is adversely affected by agency action. The finite concept of 
legal wrong and 8tatutory definitiQn of "adversely affected Dr aggrieved" would 
be discarded in favQr of an abstract test having n'O perceivable limits. Thus, 
shQuld the BQard deny an applicatiQn by a member bank for permissiQn to' estab
lish a branch facility, under the prQPosed provisiQn providing fDr judicial review, 
any resident Qf the town in which the proposed branch would have been located 
cQuldassert that he was "adversely affected in fact" by the BDard'·s denial acUon, 
and thus entitled t'O judicial review Qf that actiQn. 

Regarding the potential for innmp.erable, unwarranted petitions fQr judicial 
review, sectiQn 9 of the BanI.: HDlding CDmpany Act Df 1956 expressly prQvides 
that "any party aggrieved by an Qrder Qf the BQard '" • • may Qbtain review 
Df 'such 'Order in * '" (I [a] United 'States CQurt of Appeals • * *." Under sec
tion 10(a) Df the APA, the Qnly "aggrieved" person in such cases WQuid be a 
party t'O the proceeding, since this is the Qnly person whO' can be "aggrieved * * • 
within the meaning 'Of • '" * [the] relevant statute." Pursuant to' the prQPosed 
amendment underdiscussiQn, apparently nQt Qnly a party to' a proceeding under 
the Bank Holding Company Act could seek review of the BQard's actiO'll, but any 
'Other person, such as a customer 'Of a bank invQlved or 'Of a competitor, another 
bank hQlding cDmpany cQmpeting in the same area, 0'1' anyone of a hDst Qf Qther 
perSDns whO' might assert themselves to'be "adversely affected in fact," directly 
0'1' indirectly, substantially or remotely, by the BQard's action. The Board views 
the proposed change in the review prQvisiQns of the APA as potentially productive 
Df circumstances that cDuld harmfully impede the orderly and expediti'Ous dis
PQsition of administrative matters. AccQrdingly, the BQard strQngly recom
mends that the standards now cQntained in section 10(a) Qf the APA regarding 
standing to' seek judicial review be retained. 

The BQard alsO' urges retentiDn Qf the language in sectiQn 10(b) prQviding that 
that fQrm of prQceeding fDr judicial reYie,Y "shall be any special statutory 
review proceeding • '" • in any CQurt specified by statute." 
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GENERAL SERVICES ADMINISTRATION, 
WusMngton, D.C., June 17, .196;).

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Jttdiciary, 
U.S. Sena,te, Wa.shinuton, D.C. 

DEAR MR. CHAIRMAN: :b~t1rther reference is made to your letter of March 24 

1965, requesting a report of this agency on S. 1336, "To amend the AdministratiVt: 

Procedure Act, and for other purposes." 


During the 88th Congress this agency twice extensively reported its views 011 

bills to revise the Administrative Procedure Act. On December 6, 1003 thix 

agency reported to the chairman of the Senate Judiciary Committee on S: l(;G:{ 

and on July 8, 1964, this agency reported to the chairman of the Subcommitt!:'e 

on Administrative Practice and Procedure of the Senate Judiciary Committee 

on a proposed staff revision of S. 1663. 


Attached hereto are the views of this agency principally on sections 3, 4, and 

5 of '8. 1336, which concern public information, rulemaking, and adjudication. 

For the reasons stated therein this agency would object to enactment of those 

portions of these sections of the bill which would have an adverse impact On 

this agency. 


It is' not feasible at this time to determine the precise financial effect of the 

bill on the operations of 'GSA although it is probable that sections 3, 4, and 5 

if enacted, would substantially increase the cost of agency administration. ' 


The Bureau of the Budget has advised that, from the standpoint of the 

administration's program, there is no objection to the submission of this report 

to your committee. 


Sincerely yours, 
LAWSON B. KNOTT, Jr., Administrator. 

S. 1336-COMMENTS 

Section 3 of the Administrative Procedure Act now excludes from its public 
information requirements "any matter relating solely to the internal manage
ment of any agency," final opinions or orders "required for good cause to be held 
confidential," matters of official record sought by persons not "properly and 
directly concerned," and record "information held confidential for good cause 
found." For these exclusions section 3 of the bill proposes to SUbstitute pri
marily the eight exemptions stated in its subsection (e). In a report of April 5, 
1965, to the chairman of the Subcommittee on Foreign Operations and Govern
ment Information, House 'Committee on Government Operations, on H.R. 5012, 
a bill to amend Revised Statutes section 161 in a manner compatible with section 
3 (c) and (e) of'S. 1336, this agency explained at some length the inadequacies 
of the proposal. Our objections are equally applicahle to section 3(c) of S. 1336 
and to affected provisions of section 3 (a) and (b). A copy of the report of 
April 5, 1965, is attached. . 

In addition, we would like to comment on some unduly burdensome and rislty 
provisions of section 3 (b) . Under its first sentence, an agency must make avail
able for public inspection and copying, with certain limited exemptions, all final 
opinions and orders made in adjudication of cases. If this means in GSA, in 
effect, that we would have to make publicly available determinations made, with 
any supporting opinion, whenever a person protests, questions, requests, or seeks 
a particular agency action in its area of statutory and administrative responsi
bility, then we have serious reservations as to its feasibility and reasonableness. 
This area involves a tremendous range of functions, including procurement of 
real and personal property, utilization, and disposal of property, construction, 
leasing, and maintenance of public buildings and space, transportation, public 
utilities, telecommunications, supply, and records management for the execu
tive hranch of the Government. The issues and questions which arise are 
similarly vast and range widely in complexity and importance. To make all 
this material available on request, except as provided in subsection (e), appears 
to be burdensome and expensive and, in many instances, without offsetting 
benefit. 

Like objections apply to the requirements in section 3 (b) for making publiclY 
available unpublished statements of policy and interpretation, staff manuals and 
staff instructions, and a current index of agency material required to be pub
lished or made available, While provision is included for deletion of priv~te 
identification details, the deletions must be fully explained in writing-a qUIte 
bnrdf'D!'!ome arrangement. 
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The last sentence of section 3 (b) puts teeth in the foregoing index require
ment by proh~biting reliance upon or use of matedal not indexed, absent actual 
notice of the material. Preparing and maintaining an index has value. But 
'where manpower, hudget, and 'Other imperative circumstances prevent current 
maintenance of an index, the agency's administrative processes and management 
should not ,be so dangerously halted and hamstrung. 

Section 4 of the Administrative Procedure Act now excludes from Rs require
ment for pulJolic notice and particil)ation in agency rulemaking, among other 
things, "any matter relaUng to agency management * '" *01" to public property, 
loans, grants, >benefits, '01' contracts," and "any situation in which the agency for 
good cause finds '" * '" that notice and public procedure thereon are impracti
cable, ullneceSl'!lary, or contrary to the public interest." Subsection (h) of the bill 
proposes to 'substitute for these exemptions primarily an exemption for "minor 
exceptions from, revisions of, or refinements 'Of rules which do not affect pro
tected SUbstantive rights" (although the ,subsection would retain to a certain 
extent otber exemptions now in the act ). A memorandum prepared by the staff 
of the Senate Su\)OOmrnittee on Administrative Practice and Procedure wbom 
April 1964 "thought it meritorious and necessary that a11 rules he subject to the 
notice and public participation requirements of section 4." 

In explanation of the .subject exemptions from the present act the Senate Judi
ciary Committee stated: H* * • The exception of proprietary matters is included 
because the principal considerations in most sUCh cases relate to mechanics and 
interpretations or policy, and it is deemed wise to encourage -and facilitate the 
issuance of rules by dispensing with aU mandatory procedural requirements. 
None of these exceptions, however, is to be taken as encouraging agencies not to 
adopt voluntary .public rulemaking procedures where useful to the agency or 
beneficial to the public. The exceptions merely confer a complete discretion upon 
agencies to decide what, if any, public rulemaking pr()C'8dures they will adopt in 
a given situation within their terms'" ...." (S. Rept, No. 752, 79th Cong., Nov. 
1945. Also printed in Administrative Procedure Act-Legislative History, S. Doc. 
No. 248, 79th Cong., p.199.) 

The same point of view was expressed by the House Judiciary Committee in its 
report on the bill which became the act. (H. Rept. No. 1980, 79th Cong., May 
1946. Also printed in Administrative Procedure Act-Legislative History, S. 
Doc. No. 248, 79th Cong., p. 257.) Congressman Walter of Pennsylv'llnia, a major 
sponsor of the act, explained on the floor of the House: H* * ... The exemption 
of proprietary matters is included because in those cases the Government is in 
the position of an individual citizen and is concerned wi·th its own property, 
funds, or contracts." (92 Congressional Record 5650, May 1946. Also printed 
in Administrative Procedure Act-Legislative History, S. Doc. No. 248, 79th 
Cong., p. 358.) 

These insights of the original framers of the act would be lost under the pro
posed revision of section 4. The public rulemaking procedure would be applied 
to the formulation and amendment of, as well as excepti·ons from, agency poli
cies, procedures, mechanics, methods, and general interpretations. }...s stated in 
connection with section 3 of the 'bill, in GSA these policies and procedures are ap
plied to a wide range of functions-such as procurement, disposal, utilizati{)n, 
leasing, and supply-and the policies and procedures vary greatly in complexity 
and in their significance to the public. Apal't from minor amendments, revisions, 
and refinements, all these policies and procedures would require public notice and 
partiCipation. Administrative authority would be 1()S(:. to determine that the 
policy or procedure was not sufficie.Q.tly important to the public to warrant dis
pensing with public rulemaking -as "impracticable, unnecessary, or contrary to 
the public interest," even where agency management and proprietary activities, 
such as contracting, are involved. 

It seems to us that the public rulemal{ing procedures of the bill sh<>uld be con
fined to protect; "regulated industries," such ·as the railroads, public utilities, and 
natural gas pipeline companies, where fairness and due pr()iC€'SS support their 
participati<>n in the Federal ratemaking process and formulation of relatedpoli
cies. Public policy ha·s led ·to compulsory regulation of these industries. On the 
other hand, dealers, suppliers, contractors, and beneficiaries with respect to pubUc 
property, grants, and contracts do 'business with the Government on a voluntary 
basis and to the extent that their own self-interest motivates them. They may 
negoUate many terms of the transactions or withdraw altogether, hence do not 
need special stlltutory standing to participate in the development of theadminis
trativeagency's policies and mechanics. 



478 ADMINISTRATIVE PROCEDURE ACT 

Nevertheless, Letter regulations and operations frequently result in these aI'eas 
",~here the yie\ys of such dealers and contractors are solicited, their experience 
brought to ,Lear, and their education furthered. GSA (and other agencies) COlI~ 
tinuously solicit their views where the issues are of sufficient importance, either 
through notice ill the Federal Register or by direct communication. We l}lall to 
continue to do this. We object only to the proposed requirements to do so in all 
cases, across-the-board, regardless of the need and public interest. 

While the emergency rules provisions of section 4 (d) would provide some 
relief, they do not reach the basic difficulty nor counterbalance the disadvantages. 

Section 4(c) (2) of the bill, as to rulemaking, and section 5(a) of the bill, 
as to adjudication, ,","QuId require special hearing l)rocedures where the COnsti
tution Or statute requires action based on the record after opportunity for un 
agency hearing. Since the Constitution does not specify any instances when an 
opportunity for an agency hearing arises, an indefinite standard is prescribed, 
one that necessarily shifts with judicial interpretation over the years under 
changing circumstances. Complicated and somewhat illusory guidance is thus 
afforded for the large number of agencies and their personnel who must comply. 
Statutory enumeration would appear to be preferable. 

Section 5 (b) would require agency procedures for prompt apprising of the 
parties of the facts and issues involved in "all other cases of adjudication" 
(except those involving inspections and tests and making decisions at the con
clusion of the proceeding, subject to appeal as may be provided. While the 
thrust of these requirements is unobjectionably toward speed and fairness in 
adjudications, the full meaning of the subsection is not clear. An expansive 
interpretation could impose unduly formalized procedures for many kinds of 
adjudicative matters processed by this agency, with only delay and expense 
resulting. 

Section 10 of the Adminstrative Procedure Act now excludes from judicial 
review, among other things, "agency action * * * by law committed to agen(,y 
discretion." Section 10 of the bill would change this to read, where "judicial re
view of agency discretion is precluded by law." 

'We construe the changed language as not altering present reviewability under 
the act of GSA actions and as preserving, in accordance with the original inten
tion of the act, administrative freedom from much judicial review of agency 
actions in the areas of public property and contract management. The principles 
denying standing to sue the Government to citizens and prospective contractors 
in these areas would remain unabridged. (Mas8aoh·usetts v. Mellon, 262 U.S. 
447 (1923) ; Perkins v. Lukens Steel Co., 310 U.s.. 113 (1940) ; Attorney General's 
Manual on the Administrative Procedure Act, p. 96 (1947).) 

GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., April 5, 1965. 

Bon. JOHN E. Moss, 
Chairman, Subcommittee on Foreign Operations and Government Information, 

Committee m~ Government Operations, House of Representatives, Wa8h~ 
ington, D'.C. . 

DEAe MR. Moss: Your letter of March 25, 1965, requested the views of the 
General Services Administration on H.R. 5012, a bill to amend section 161 of 
the Revised Statutes with respect to the authority of Federal officers and agencies 
to withhold information and limit the availability of records. 

The bill would, in effect, substitute for section .3 (c) of the Administrative 
Procedure Act (5 U.S.C. 1002(c», new provisions, to be included in 5 U.S.C. 
22, to govern the availability to' the public of Government agency records, pro
viding jUrisdictiO'n in district courts of the United States to enjoin agency 
withholding of certain agency records and information, and prO'viding for cer
tain related aspects of judicial procedure, including punishment for contempt
of responsible officers. 

The bill, which provides for eight categories of exception from a general in
formation disclosure and records availability requirement, is similar to that 
portion of the proposal in S. 1336 and S. 1160 Which would amend section 3(c) 
of the Administrative Procedure Act, and is a refinement of similar provisions 
in S. 1666 and S. 1663 of the 88th Congress. 

The proposed bill is intended to delineate more clearly information and records 
access rights and to impose restrictions on the right O'f Government agencies to 
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limit access to Government recorels and information. It would, in effect, cir
cumscribe the present broad agency authority in section 3 of the Administrative 
Procedure Act to withhold information relating solely to agency internal man
agement, or information requiring llondiRclosnre in the public interest or held 
confidential for good cause found, and would also, apparently, impose limitations 
on executive branch implied powers over records and information disclosure. 

'Ve are naturally in agreement with the general objectives of proper public 
access to Government records and information as a necessary characteristic of 
our free society. However, we think the bill would result, in some areas, in 
undesirable and perhaps unintended results adversely affecting both agency 
functions and reasonable rights of privacy of affected individuals. 

Past legislative efforts to deal with this problem appear to have been unsuc
cessful, primarily, we believe, because the remedy proposed was too sweeping to 
permit maintaining the delicate balance between the needs of effective Govern
ment and those of public information. 

Recognizing the extent of discretion over information disclosure and records 
access under present law, and to be constructive, we think it necessary to provide 
concrete suggestions as to types of Government information requiring special 
treatment as regards our agency functions. Specifically, we suggest that the 
following activities or matters should not be open to general public inspection. 

1. Property appraisals made by the Government for use in acquisition or 
disposal of property, especially prior to consummation of the acquisition or 
disposal. (Disclosure would prejudice the Government's legitimate economic 
bargaining Interests.) 

2. Records related to evaluation of bidder responsibility, including financial 
and credit information, especially prior to award. (Disclosure would make 
virtually impossible the orderly and fair conduct of contract award procedures; 
also, information on credit, integrity, etc., should be entitled to privacy in the 
interest of the affected individuals.) 

3. Government (interagency) consolidated, as well as intraagency, debarred 
and suspended bidders li&'i:s; also, ex parte documents which reflect adversely 
on individuals. (These lists are maintained as a mechanism for the conduct 
of a governmental proprietary function and general dissemination outside Gov
ernment would serve no useful purpose and would be unfair and harmful to 
affected concerns because of the defamatory and "penal" implications which 
would inevitably be drawn by many persons as a result of publicizing such lists. 
The individuals actually on the list are so advised and given opportunity to 
contest the debarment.) 

4_ Contract records in general, especially prior to award, but including after 
award, especially where the individuals 'seeking the information are not prop
erly or directly concerned. (Indiscriminate access would be generally disruptive 
of the contracting process and promote unfair competitive actions among con
cerns doing business with the Government or otherwise. 

5. Internal guidelines for Government use in dealing with contractors, such 
as architect-engineer fee curves. (Disclosure would prejudice the Government's 
legitimate efforts to negotiate effectively. The Government does not have equal 
access to contractor's private profit objectiViel'l in contract negotiation.) 

6. Results of tests of contractor products by persons other than the manufac
turer or vendor. (Access to detailed test results by competitors would be unfair 
and potentially harmful to the producers or vendors of products which may be 
excellent products though not meeting particular Government specification 
requirements. ) 

7. Information which the Government is contractually bound to withhold from 
dissemination. (Primarily technical data, manufacturing or process type infor
mation but not necessarily covered by category (4) of the bill.) 

8. Budget, fiscal, and Government project information. (Proposed agency 
budget, until released by the President; proposed public buildings projects prior 
to submission to Congress, etc.) 

9. Agency planning and other internal agency management documents, espe
cially those which may give competitive advantage or would otherwise be 
prejudicial to the interests of persons similarly situated but who are without 
such information or \\'hieh would adversely affect morale or effectiveness. (The 
proposed implied repeal of the present exception for any matter relating to "the 
internal management of an agency," would have particular Government disrup
tion potential.) 
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10. Information which would prejudice the Government's bargaining position 
in business transactions, such as expected prices on stockpile sales, expected 
realization estimates on Government mortgage foreclosures, expected ultimate 
purchase or sale prices, etc. 

11. Records and information representing preliminary and developmental 
processes in arriving at final decisions, including such matters as evaluations by 
subordinates looking toward recommendations for agency action (whether or 
not it falls within category (5) of the bill), including factual data which is not 
"law or policy."

12. Business, company, or other information furnished the Government in 
confidence, whether or not it falls technically within category (4) of the bill. 
(This principle is ingrained in both common law and statutory law, including 
prior acts of Congress such as 18 U.S.C. 1905; 18 U.S.C. 605; 15 U.S.C. 100' 
13 U.S.C. 9; 5 U.S.C.139b., etc.) , 

13. All categories of 'Customary privileged matters within the common law con
text (doctor-patient, a ttorney-elient, clergy-parishi{lller, etc.), whether or not 
it comes within categories (4) or (6) of the bill, and including internal or private 
matters of private parties not otherwise a matter ofpUiblic information. 

14. Records and information involved in current or pending claims and litiga
Honand investigative 'records not related to "taw enforcement." (This is a 
needed addition to "law enforcement" under category (7) of the bill.) 

1'5. Records and information, the nondisclosure of which is directed by the 
President in the national interest. (Needed to preserve constitutional authOrity 
of the executive branch, as more fully discussed below.) 

16. Records and information where the scope or nature of the request is of 
such character as does not reasonably permit compliance by the agency because 
of the unavailability of manpower, 'or the particular skills needed to segregate or 
compile the information. (This has nothing to do with "withholding" the infor
mation, but simply the capability, administratively, to cope with the request to 
obtain a massive amount of information or specialized information requiring 
unavailable skills.) 

Except as the context of each item enumerated otherwise suggests, as for 
example privileged 'or proprietary information, or information withheld at the 
direction of the President, there would normally be no objection to furnishing 
information in the above categories to Congress, the Comptroller General, or any 
other 'authorized governmental source which 'Would reasonably be expected to 
avoid indiscriminate publication or access. 

Unlike the Administrative Procedure Act which calls for the disclosure (If 
information to "persons directly and properly concerned," the proposed bill makes 
no distinction as to the status of persons seeking the information. The public 
interest in seeking a broad policy of liberal Government information disclosure 
should, it is ,believed, be balanced by an equal 'Solicitude for a voiding the release 
of information in such way or in such circumstances as would promote the mis
chievous purposes of intermeddlers, idle curiosity seekers, smut peddlers, persons 
with irrelevant prejudicial motives, and others having no reasonably legitimate 
interest in the information. An illustration of this principle is cont'ained in the 
above item suggesting the need to furnish information on the results of ,product 
tests to the product owner, 'but not to his competitors. 

The bill, imposing, 'as it does, significant disclosure requiremt"nts on the execu
tiv branch, naturally raises questions involving application of the basic prineiple 
of the equal and coordinate status of the three branches of the Federal Govern
ment under which no one branch may encroach upon the constitutional preroga
tives of the others. In this respect, category (1) of the bill, for example,appears 
to contravene this principle by imposing limitations on the executive branch, 
excepting only matters "to be kept secret in the interest of the national defense 
or foreign policy." (See, in this regard, Department of Justice comment on the 
April 20, 1964 subcommittee revision of S. 1662, 88th Cong., 2d sess., Administrative 
Procedure Act hearings before the Senate Judiciary Committee, Subcommittee 
on Administrative Practice and Procedure, 88th Cong., 2d sess., on S. 1663, July 
21,22, 23, 1964, at p. 208, with particular reference to sec. 3 of that bill ; also, 
the Department of Justice statement of Mar. 6, 1958, before the ISubcommittee 
on Constitutional Rights, Senate Judiciary Committee, on "Injuiry by the LegiS
lative Branch Concerning the Decision Making Process and Documents of the 
Executive Branch.") 

In this connection, the provisions of the bill providing jurisdiction for obtain
ing injunctions to require disclosure and authorizing the district court "to punish 
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the responsible officials" for contempt, raises serious problems of fundamental 
conflicts between the executive and judicial branches of Government. It is not 
unlikely that such a provision would result in Government employees finding 
themselves on the horns of a dilemma: Noncompliance with a court order, and a 
prison sentence for contempt, on the one hand--or, on the other hand,compliance 
with the court orders and made the subject of disciplinary proceedings or other 
prejudicial consequences for failure to carry out an order issued by an author
ized official of the executive branch. Also, to be noted here, is the inconsistency 
in terminology in proposed section (b) as regards the requirement simply to 
"make all its records available promptly" but providing a judicial remedy ad
dressed more broadly to "records and information." 

Although the proposed 'Section (c) of the bill deals with "information" and 
"records," category (5) of the bill speaks only of inter-agency or intra-agency 
"memol"andiums or letters." It would appear appropriate to add the words "or 
other matters," in order to make this ,category coextensive with the section 
subject matter. 

In category (2) of the bill the reference t'o internal personnel "rules and 
practices" would appear to be narrower than the subject matter of the section 
which, as above indicated, deals with "information" and "records." Thus, it 
would appear desirable to add the word "matters," a term employed in a similar 
context in the introductory portiQn of section 3 of the Administrative Pro
cedure Act. 

Subsection (b) of the proposed 5 U.S.C. 22 provides for agency pUblication 
of rules stating the "time," place, and procedure to be followed in making its 
records available. If, as we would definitely recommend, it is the purpose of 
the reference tQ "time" to permit agencies to .distinguish between availability of 
records before and after an event, then we recommend this be clarified. For 
example, if it is' intended to permit an agency to withhold bid or negotiation 
information at least until after award, this is not entirely clear although we 
would be inclined so to construe it since such construction would contribute to the 
workability of the criteria. 

It is worth noting that the subject matter of the bill is one which has hereto
fore been an integral part of the general structure of the Administrative Proce
dure Act, dealing with the broad subject of administrative procedure, authority, 
and limitations. It would appear desirable that the subject matter of this bill 
remain under section 3 of the Administrative Procedure Act since that section 
deals with the entire subject of "public information," and there is recognized 
interdependence and overlapping between subsection 3(c), proposed to be trans
ferred to 5 U.S.C. 22, and subsections 3 (a) and (b), which would remain in the 
Administrative Procedure Act.' 

Based upon the foregoing considerations, the General Services Administration 
is opposed to enactment of H.R. 5012 in its present form. We recognize that 
perhaps some clarifying improvements in section 3 of the Administrative Pro
cedure Act may be desirable although we believe it has been generally reasonably 
construed. If legislation similar to the proposed bill is to be enacted, we rec
ommend consideration of the adoption of amendments which will adequately 
reflect the suggestions above outlined. . 

The financial efl'ect of the enactment of this measure cannot be estimated by 
GSA. However, substantial cost attributable to administration of such a measure 
is inevitable. 

The Bureau of the Budget has advised that, from the standpoint of the admin
istration's program, there is no objection to the submission of this report to your 
committee. 

Sincerely yours, 
LAWSON B. KNOTT, Jr., 

Aoting Administrator. 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, 
Washington, D.C., May 21, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR MR. CHAIRMAN: This replies further to your request for a study and 
report by t.he National Aeronautics and Space Administration on S. 1336, a bill 
to amend the Administrative Procedure Act, and for other purposes. 
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The bill, if enacted into law, would represent more than an amendment to 
the Administrative Procedure Act (hereinafter abbreviated APA); it Would 
amount to a complete reenactment of that statute. Certain sections of the pro
posed reenactment were found to be objectionaole. The comments and criticisms 
of the National Aeronautics and Space Administration with respect to these see
tions are set forth as follows: 

SECTION 2-DEFINITIONS 

The distinction between "rulemaking" and "adjudication" now extant in the 
APA is preserved in form only under the proposed reenactment. There are 
major divergencies with respect to substantive applications of these terms. 'l'huli. 
if an "agency statement" is of "general application" the statement qualifies as a 
"rule," but if it is only of "particular application" it does not. In contrast to 
"rulemaking," "adjudication" comprehends agency process for the formulation 
amendment, or repeal of an orde'r, and "order" in turn is defined in the reenact~ 
ment as "the whole or any part of the final disposition '" '* * by a;ny agency 
in any proceeding '* .... to determine rights, obligations, and privileges Of narncfl 
parties." [Emphasis added.] Conceivably the concept of "adjudication" in the 
proposed legislation covers, or may be interpreted as covering, matters such as 
the award and negotiation of Government contracts, change orders to Government 
contracts, terminations of the same, invitations to bid, and an array of other 
agency executive functions which have traditionally been excluded from the 
notion of "adjudication."

Apart from engendering a wholesale disruption of administrative and court 
precedent, the substantive changes in these definitions from those in the Admin
istrative Procedures Act would place intolerable burdens upon NASA if the 
proposed legislation were enacted into law. In the area of contract administra
tion alone, a vast increase in paperwork would result and significant addition!'! 
of p€rsonnel would have to be anticipated if this, and kindred agency executive 
functions, are now to fall within the purview of "adjudication." As an added 
criticism, it is conceptionally unsound to ignore, as the proposed legislatioll does, 
the basic differences between qnasi-legislative and quasi-judicial functions by 
determining the application of procedural requirements according to whether 
the parties are named. 

SECTION 3-PUBLIC INFORl£ATION 

In contract to the existing scop€ of subsection 3 (b) of the Administrative 
Procedures Act, the companion provisions of the proposeQ. reenactment place 
within the purview of public inspection and copying "statements of policy and 
interpretations which have been adopted by the agency and are not published in 
the Federal Register." The inclusion of "policy statements" in this statutory 
proviSion may result in certain problems. From the plain import of the pro· 
vision it appears that all "statements of policy" not published in the Federal 
Register must be made available for public inspection and copying. There are 
no criteria i,n the proposed legislation, however, as to what constitutes an agency 
"statement of policy" and the term itself may be applied differently by, and 
among, the various agencies of government. 

Unlike the existing provisions of the Administrative Procedures Act, this sub· 
section also requires an agency to make available for public inspection and copy
ing "staff manuals and instructions to staff that affect any member Of the publ'ic, 
unless such materials are promptl'y published and copies offered for sale." 
LEmphasis added.] The standards for determining when a manual or instmc
tion "affects" a member of the public are not contained in the proposed legisla
tion, and it would appear rather difficult to determine in categorical instances 
when any member of the public is affected by provisions of staff manuals and 
agency instruction. For example, the officers and employees of the agency in
volved are also "members of the public" and certainly agency instructions and 
staff manuals will "affect" them in a broad range of circumstances. To the 
extent also that these materials must "promptly" be published and copies offered 
for sale other questions emerge which are not resolved by the provisions of this 
subsection. In that the sale of public documents requires ordinarily that they 
be published by the Government Printing Office, is the burden of "promptness" 
in publication to be shared by the Govern711ent Printing Office with the agency
requesting publication? 
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The subsection provides additionally that identifying details of opinions, 
statements of policy, interpretatio.ns, staff manuals, 0.1' instructions may be 
deleted by the agency to. prevent a clearly unwarranted invasion of personal 
privacy. However, in every case of deletion, a justification for the deletion must 
be fully explained in writing. The persons or entities to whom this justification 
must be explained are not identified in the proposed legislation. Is it the recipi
ent of the published matter, or the Congress, or others, or may the justification 
appear as a frontispiece to the matter which is published or made available? 

In addition to the administrative burdens described above, remaining pro
visions of subsection 3 (b) would, if enacted into law, require every agency to 
"maintain and make available for pu.blic inspection and copying a current index 
providing identifying information for the public as to any matter which is issued, 
adopted, or promulgated after the effective date of [the proposed act] and which 
is required by this subsection to be made available or published." Moreover, no 
final order, opinion, statement of policy, interpretation, or staff manual or in
struction that affects any member of the public may be "relied upon, used, or 
cited as precedent by any agency against any private party unless it has been 
indexed and either made available or published'" '" *." [Emphasis added.] 
The language may be interpreted as suggesting that such matter, though not 
indexed or conforming to o.ther requirements, may be used 'in favor of a private 
party. Thus, conceivably in the case o.f "third party practice" befo.re adminis
trative boards or other adjudicatory bodies a ruling in favor of one party based 
UPo.n an unindexed precedent may have no force or validity as against an inter
venor or impleado.r. If this is the case, then it would appear that a requirement 
o.f fo.rm could dominate the questio.n of administrative due process. 

As in the case of changes to. subsection 3 ( b) of the APA, the changes dis
closed by the proposed legislation to subsection 3(c) of the APA emerge also as 
unsound departures from existing practice. Cast as a simple and clearly under
stood statement, subsection 3 (c) of the APA provides that, apart from statuto.ry 
prohibitions against disclo.sure, matters o.f official reco.rd "shall M made available 
to perso.ns properly and directly concerned except information held co.nfidential 
for good cause found." [Emphasis added.] Not ony is this Simple, and clearly 
understood, standard for withholding eliminated in the companion provisions of 
the reenactment, but it appears from a reading of the companion provisions that 
"any person" may have access to agency records irrespective o.f whether that 
person is properly and directly concerned with the contents of those records. 
Save for limited categorical exceptions to the right of access as enumerated in 
subsection 3 (e) of the reenactment, it appears that this proposed legislation 
would exact a requirement for an agency to make its records pro.mptly available 
to. the public at large. The refusal to make snch records available to "anyone" 
may, under the proposed reenactment, be reached by court injunction with con
tempt proceedings anticipated for principals of the agency who persist in refusing. 
In all events the burden is placed upon the agency to sustain. in a de novo 
proceeding before the court, its action with respect to the withholding of agency 
records. 

The vice of subsection 3 (c) of th~ proposed legislation is that it would impose 
tmdue burdens on the Government and its officials in carrying out the business 
of Government it,>elf. 'The court'> have long recognized the necessity for officials 
of the Government to exercise their duties unembarrassed by vexatious lawsuits 
in respeCt to actions done in the performance of their job--Sllits which would 
consume time and energies which would otherwise be devoted to Government 
service and the threat of which might prohibit the effective administration of 
Government. Barr v. Matteo, 360 U.S. 564, 571 (1959) ; Gregoire v. Biddle, 177 
F. 2d 579. 581. Specially, the objectio.ns to this subsection are as follows: 

1. There is 110 precise meaning ascribed to. the term "records" as it ap
pears in the subsection. It could mean any document 0.1' item containing 
inforulation in the possession of the agency including such diverse objects 
as co.ntracts, invoices, transcription belts, and tape recordings. Mo.reover. 
there later appears in the subsection the phrase "records and informatio.n." 
It is not clear whether the term "records." when it first appears, is intended 
to encompass "infornlation" as well. And what does information mean 
opposed to "records"? If it means something different from records, then 
it would not be available under agency procedures which only e-ncompass 
means of acquiring "records," leaving "information" to be acquired through 
co.urt process. 

http:objectio.ns
http:perso.ns
http:statuto.ry
http:interpretatio.ns
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2. There is no requirement levied in the subsection to compel the one 
requesting "records" to identify the desired item nor to make a showing that 
he has a legitimate need for them. Hypothetically, anyone, merely out of 
idle curiosity, could compel the agency to produce all of its "records" except 
for those classes of items withheld pursuant to subsection (e) of the pro
posed legislation. The expense and administrative burden stemming from 
this type of reqnest or even one of lesser magnitude would seriously impair 
the operations of any agency, including NASA. 

3. Shifting the burden to the agency of sustaining its withholding decision 
before a court creates even more problems. There are evidentiary questions 
such as how much of a showing must the agency make. before sustaining it~ 
actions? As a corollary question, will the court be permitted to go behind 
an administrative determination that records should be withheld because 
they deal with "exempt" categories of informa!tion, such as law and policy 
or investigative reports? 

With respect to the recording requirements for voting set forth in subsection 
3(d) of the reenactment, it would appear that these requirements have few. 
if any, discernible advantages. In point of fact, these requirements could COll
ct',ivably encourage "voting for the record" rather than voting in accord with 
one's convictions. 

As to subsection (e) of the reenactment there are serious doubts concerlling 
its legality. By enumerating eight categorical classes of privileged information 
the subsection suggests nullification of the doctrine of "executive privilege." 
If this is the import of the subsection then its constitutionality is immediately 
drawn into issue since violence is done to the separation of powers enunciated 
in the Constitution. But even apart from encroaching upon "Executive privi. 
lege" the exemptions set forth in the subsection are defective for other sub. 
stantive reasons. Excepted from the reach of the subsection, for example, is 
any matter "specifically required by Executive order to be kept secret in the 
interest of national defense or foreign policy." This would force Presidential 
attention to essentially petty problems of document classification. Unless the 
President were indeed to issue innumerable Executive orders, he would probably 
be required to formulate an extremely broad definition of what should be kept 
secret. Thus, the very purpose of this subsection would remain unfulfilled. 

SECTIONS 4 AND I)-RULEMAKING AND ADJUDICATION 

The expanded coverage of "Rulemaking" and "Adjudication" in sections 4 
and 5, respectively, should be read together with the changes .in definitions for 
these terms as set'forth in section 2 of the reenactment. Five categorical exemp
tions from section 4 (Rulemaking) are contained in subsection 4 (h) of the 
proposed legislation. Among other exemptions the provisions of section 4 would 
not apply to "rulemaking required by an Ex·ecutive order to be kept secret in 
the interest of the national de:fense or foreign policy." As in the case of section 
3 of the proposed legislation, the burdens placed upon the President become 
readily apparent, since he would be obliged to anticipate every difficulty which 
might arise. More importantly, the Executive order that would be needed if 
section 4 procedures were to be omitted might in itself destroy the very secrecy 
it was intended to protect. Consider, for example, the making of rules in "the 
interest of national defense" which govern and regulate access to exclusion 
areas at certain facilities of the National Aeronautics and Space Administration. 
Unless the President were to issue an Executive order which, of course, would 
be immediately available for publication, section 4 procedures would have to be 
followed. 

Respecting "Adjudication" the proposed legislation would establish "pre
hearing conferences," "regular hearing procedures," and "modified hearing pro
cedures" for various classes of adjudication, and would provide other procedural 
requirements to apply "in all other cases of adjudication." Presumably, "adju
dication" as redefined would embrace all matters which are not rulemaking-. 
With respect to the definition for, and coverage of, "adjudication" as set forth 
in sections 2 and 5, respectively, there appear to be no palpable limits to matters 
which would fall within the scope of the term. In its existing form, proposed 
section 5 is so broad in its sweep that a useful analysis is not possible. 
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SECTION 6-ANCILLARY MATTERS 

Under existing provisions of the Administrative Procedure .Act only persons 
compelled to appear before an agency or representative thereof are accorded 
the right to counsel. This section provides that any person appearing voluntarily 
or involuntarily before any agency or representative thereof in the course of 
an investigation or in any agency proceeding shall be accorded the right to be 
accompanied, represented, and advised by counselor, if permitted by the agency, 
by other qualified representative. The National Aeronautics and Space Admin
istration endorses the aim of this section with respect to broadening the statu
tory right to counsel. 

II 

The passage of the proposed legislation would dislodge a long tradition of 
workable precedent throughout the Federal establishment relative to existing 
conceptualizations of "rulemaking" and "adjudication," and result in the ex
penditure of years for realineing new concepts of these terms to conform to 
changes and definitions of "rulemaking" and "adjudication" in these legislative 
proposals. This wholesale disruption of practice and precedent is itself un
sound and represents an erroneous approach to administrative reform. Apart 
from. these problems, the proposed legislation draws into issue constitutional 
questions relative to the separation of powers between the executive and legis
lative precincts of Government. Moreover, a number of provisions in the legis
lation really defy analysis. For the reasons indicated, the National Aero
nautics and Space Administration strongly opposes the enactment of S. 1336. 

The Bureau of the Budget has advised that, from the standpoint of the pro
gram of the President, there is no objection to the submission of this report to 
Congress. 

Sincerely yours, 
RICHARD L. CALLAGHAN, 

Assistant Admini8trator tor Legislative Affairs. 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, 
Washi,ngton, D.C., June 21, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

DEAR MR. CHAIRMAN: This is in further reply to your letter of April 1, 1965, 
ill which you requested a report from the National Aeronautics and Space Ad
ministration on the bill S. 1522, to remove arbitrary limitations upon attorneys' 
fees for services rendered in proceedings b(~fore administrative agencies of the 
United States, and for other purposes. 

The bill would repeal existing provisions of law and regulations which impose 
dollar or percentage limitations on attorneys' fees charged for representation 
before administrative agencies and any penalties connected with such limita
tions. Pursuant to rules and regulations prescribed for that purpose by the 
agency concerned, the bill would authorize such agencies to pay, or allow, attor
neys' fees in the amount of the reasonable value of services rendered. 

From time to time the Congress has, by statute, regulated and limited the 
amount of attorneys' fees payable for services rendered for the assertion of 
claims against the Government in court or before administrative bodies. Addi
tionally, some agencies have issued regulations limiting attorneys' fees or impos
ing other conditions with respect to them. Statutory and regulatory provisions 
of this nature are more commonly imposed by regulatory, as distinguished from 
executive type, agencies. 

The National Aeronautics and Space Administration has not adopted general 
regulations limiting attorneys' fees in matters before the agency; it has. how
ever, by regulation (NASA Management Instruction 3-8-1A), adopted the 10
percent limitation on attorneys' fees set forth in the Federal Tort Claims Act 
(28 U.S.C. 2678) for claims settled under that act and for claims settled under 
section 203(b) (13) of the National Aeronautics and Space Act of 1958 (72 Stat. 
426,431; 42 U.S.C. 2473 (b) (13) ). 
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From the foregoing it appears that, if enacted into a law, the legislatioll 
would not substantially affect the National Aeronautics and Space Administra_ 
tion or its activities. Accordingly, this agency has no objection to its enactment. 

This report has been submitted to the Bureau of the Budget which has advised 
that, from the viewpoint of the program of the President, there is no objection 
to the submission of this report to the Congress. 

Sincerely yours, 
RICHARD L. CAI.LAGHAN. 

Assistant Administrator tor Legislative Affal1-s. 

NATIONAL LABOR RELATIONS BOARD, 
Washington, D.C., May 11, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Jttdiciary, U.S. Senate, 
Washington, D.C. 

DEAR MR. CHAIRMAN: In reply to your request we wish to take this oppor
tunity to express the views of the National Labor Relations Board on some of the 
prop()sed amendments to the Administrative Procedure Act, embodied in S. 1336 
of the 89th Congress. As section 3 of S. 1336 is virtually identical with S. 1160 
of this Congress, the comments herein directed specifically to section 3 of S. 
1336 are also to be considered as applicable to S. 1160 and no separate report 
on S. 1160 will be submitted. 

Since its enactment in 1946, the APA has worked well at the National Labor 
Relations Board, and ()ur practices and procedures ;thereunder during the nearly 
20 years ()f its existence have become well established in cons()nance with the 
interpretations of the Attorney General and the Federal courts. Any major 
revisions of the APA necessarily would have an immediate drastic impacit on 
the capacity of the Board to fulfill its obligations under the National Labor 
Relations Act and on the understanding by labor and management ()f the precise 
procedural requirements for :the protection of their rights. Despite many 
compensating benefits that may be derived from material revisions of the APA, 
substantial uncertainties in many well-established administrative areas would 
result, and extended court litigajtion would be required to clarify the atmos
phere and to reestablish certainty. 

Time is of the essence in labor-management controversies, and the elimination 
of industrial strife is a major objective of our organic statute. Perhaps of 
greatest concern to us, therefore, is the proposal to remove the present exemption 
()f proceedings for "the certification of employee representatives" contained in 
section 5 of the APA; and in cons'equence to apply to such proceedings the full 
panoply of the manifold pr()cedures contained in sections 5, 7, and 8 of S. 1336. 
So to judicialize these nonadversary election cases and to add unneeded steps 
to ;their processing would result in delay injurious t() labor relations peace, not 
to mention the additional costs inherent in the new, formal pr()Cedures. Such 
action, moreover, would undo the historic policy of the Congress sin~e 1935 to 
retain the essence of their informality and investiga10ry quality and to encourage 
their expeditious resolution by speedy balloting. 

It is estimated that during fiscal year 1966, 2,415 hearings in representation 
cases will be conducted and 2,077 decisions issued. In view of the basic inveSti
gatory nature of these proceedings, it has been our practice to use employees of 
our field offices as hearing officers to develop a factual rec()rd but without author
ity to rec()1umend. This practice is pursuant :to congressional authorization in 
section 9(c) (1) of the National Lab()r Relations Act, which provides that ""ucb 
hearing[s] may be conducted by an officer or employee of the regional office, 
who shall not make any recomme,ndation with respect thereto." The elimination 
of the representation case exemption would now appear to require this agency 
to utilize only hearing examiners qualified under section 11 of the APA for 
these informal investig-at()ry proceedin~s. This would create an additional 
financial burden of approximately $2.375.000 and require the hiring of 86 more 
APA hearing examiners, or about double the present complement of Board 
hearing examiners, who are in grade GS-16, assuming that this number of 
qualified examiners would he available. If weare unable to hire additional 
qualified examiners. we would be forC'ed to use our present staff of APA hearin/! 
examiners, required by law for unfair labor practice case hearings, thereby 
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imposing further delay upon the processing of unfair labor practice cases, as 
well as representation cases. 

As we now show, elimination of the exemption would formalize, encumber, 
and slow down proceedings which are fundamentally investigatory in character 
and have been deliberately streamlined to enable the Board to determine with 
dispatch, by means of an election, questions concerning the representation of 
employees, and in that manner to avert or dispel labor unrest. At the very leasit, 
election case handling WOuld be newly freighted and greatly retarded by: 

1. Formal pleadings (sec. 5(a) (2» and the necessity to deal ,"vith technical 
motions addressed to :the pleadings; 

2. Rather strict rules of evidence unsuitable to nonadversary representation 
proceedings (sec. 7 ( c) ) ; 

3. Submission to the hearing examiner of proposed findings of fact and con
clusions of law (sec. 8 (b) ) ; 

4. A formal opinion and decision of the hearing examiner prior to the holding 
of any election (sec. 8 (b) ) ; 

5. A further time-consuming procedure for Jthe filing of exceptions to the 
hearing examiner's decision prior to the holding of any election (sec. 8 (c) (1) ) : 

6. And, finally, an appeal to an appellate body, other than the agency itself, 
which would in simple cases result in de novo review upon the filing of artfUl 
exceptions and in difficult cases interpose de novo review as an intermediate step 
before the agency itself would review and dispose of the issues (sec. 8 ( c) (2) and 
(4) ; see also our comments on sec. 8(c) (2), infra.) 

All of the foregoing would occur before directing an election. After an elec
tion has been held, objections may be filed to conduct which occurred prior to or 
during the election and which affected the election. Once again, in the objection 
phase, all of the procedures listed above would have to be followed, and still 
further delay would be involved. 

Prior to the delegation of authority to regional directors authorized by Congress 
in 1959 under section 3(b) of the National Labor Relations Act (see infra), the 
median time for disposition of a representation petition from filing to direction 
of election was 113 days. During the first 6-month period of fiscal 1965, our 
regional directors under the delegation directed elections in representation cases 
in the drastically reduced median time of 44 days. During the same period, in 
unfair labor practice cases, the median time from the filing of a complaint to the 
issuance of a hearing examiner's decision was 136 days; and where exceptions 
were taken to the decision, there was an additional median time of 251 days 
before the Board made its determination. It is thus apparent that, applying 
unfair labor practice procedures to representation cases, as this bill proposes, 
would, even if allowances were made for the greater complexity of unfair labor 
practice cases, substantially lengthen the time necessary to process a representa
tion case to the point of a direction of election. Obviously, this does not include 
the additional time that would be required to determine objections to the election 
under the provisions of this bill. 

Such burdensome procedures and delays in election cases would undercut the 
purposes of the National Labor Relations Act and negate longstanding congres
sional policy. So far as we know, no valid reasons have been put forth to justify 
these radical changes, which would inordinately delay the processing of election 
cases. 

The legislative histories of both the National Labor Relations Act and the Ad
ministrative Procedure Act are clear with respect to the need for expediting 
election cases. In its report on the bill which later went to conference and ulti
mately became the National Labor Relations Act of 1935, the. House Committee 
on Labor had this to say about representation elections (H. Rept. No. 1147, pp. 
22-23, 74th Cong., 1st sess.) : 

"Elections.-Section 9 (c) makes provision for elections to be conducted by the 
Board or its agents or agencies to ascertain the representatives of employees. 
The question will ordinarily arise as between two or more bona tide organizations 
competing to represent the employees, but the authority granted here is broad 
enough to take in the not infrequent case where only one such organized group 
is pressing for recognition, and its claim of representation is challenged * * *. 

"The committee adheres, with the present National Labor Relations Board, to 
the common belief that the device of an election in a democratic society has, 
among other virtues, that of allaying strife, not provoking it. Obviously the 
Board should not be required to wait until there is a strike or immediate threat 
of strike. Where there are contending factions of doubtful or unknown strength, 
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or the representation claims of the only organized group in the bargainin<Y unit 
are chaUenged, there exists that potentiality of strife which the bill is de;iglleu 
to eliminate by the establishment of this machinery for prompt, governmentally 
supervised elections. 

"As previously stated in this report, the efficacy of Public Resolution 44 hut'! 
been substantially impaired by the provision for court review of election orcler~ 
prior to the holding of the election. Section 9 (d) of the bill makes clear that 
there is to be no court review prior to the holding of the election, and proYi(1eH 
an exclusive, complete, and adequate remedy whenever an order of the Boara 
made pursuant to section 10( c) [sec. 10 deals with unfair labor practice proee(~<1_ 
ings] is based in whole or in part upon facts certified following an election or 
other investigation pursuant to section 9 (c) . The hearing required to be heM 
in any such investigation provides an appropriate safeguard and Opportullity 
to be heard. Since the certification and the record of the investigation are re
quired to be included in the transcript of the entire record filed pursuant to sec
tion 10 (e) or (f), the Board's actions and determinations of fact and law in 
regard thereto will be subJect to the same court review as is provided for it:; 
other determinations under sections 10(b) and lO( c)." [Insert ours.] 

The specific exemption of election proceedings. from section 5, and therefore 
from sections 7 and 8, of the APA, was granted in 1946 only after careful con
sideration by the Congress. It was inserted in section 5 because the Board's "de
terminations rest so largely upon an election or the availability of an election." 
(S. Rept. No. 7052, p. 6, 79 Cong., 1st sess.; H. Rept. No. 1980, p. 26, 79th Cong., 
2d sess.; remarks of Congressman Walter, Congressional Record, voL 92, No. 98 
p. 5756.) Oongress also paid heed to the arguments that "intermediate reports' 
findings, and written decisions are unnecessary because of the simplicity of th~ 
issues, the great numbr of cases, and the exceptional need for expedition" (see 
p. 7, Senate committee comparative print on revision of S. 7 June 1945 (79 Cong., 
1st sess.) ) . 

When the National Labor Relations Act was amended in 1947, provision was 
made in section 9 (c) that preelection representation case hearigs "may be con
ducted by an officer or employee of the regional office, who shall not make any 
recommendations with respect thereto." Our continuing practice has been to have 
regional office personnel conduct preelection hearings and make no recommenda
tions. 

Recognizing the need for even greater expedition in the handling of these 
cases, the Congress in 1959 amended section 3 (b) of our act, prescribing as 
follows: 

"The Board is also authorized to delegate to its regional directors its powers 
under section 9 to determine the unit appropriate for the purpose of collective 
bargaining, to investigate and provide for hearigs, and 'determine whether a 
question of representation exists, and to direct an election or take a secret ballot 
under subsection (c) of (e) of section 9 and certify the results thereof, except 
that upon the filing of a request therefor with the Board and by interested 
person, the Board may review any action of a regional director delegated to him 
under this paragraph, but such a review shall not, unless specifically ordered 
by the Board, operate as a stay of any action taken by the regional director." 

Pursuant to this enabling provision the Board by its rules has delegated to its 
regional directors its own powers with respect to election cases and has estab
lished standards which must be met for review of their decisions. In the normal 
preelection situation, therefore, a qualified employee of the regioanl office hears 
the representation case, making no recommendations after completing the 
record upon which the regional director bases his decision. That decision will 
be reviewed by the Board in Washington only if the appellant makes the showing 
demandde by the agecny's rules. In the overwhelming majority of cases the 
regional director's. decision becomes final and can be effectuated with little loss 
of time. 

The delegation has worked exceedingly well. It has permitted the accelera
tion of election case handling and resulted in a reduction of the Board's back
log. Rapidity and not cumbersome delay is even more acutely needed today in 
the fiscal year 1946, during which th Administrative Procedure Act was passed 
and representation election cases received their exemption, 8,445 representation 
cases were filed with the Board; by the fiscal year 1964, the number of such filings 
had increased to 11,685; and, for the fiscal year 1965, these filings are running 
at a rate of 3.3 percent higher than in fiscal 1964. 
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Speaking in 1945 of the election proceeding, including the hearing, envisaged in 

se'Ction 9(c) of the Natinal Labor Relations Act, the Supreme Court, in language 
that is equally apt today, remarked: 

"Obviously great latitude concerning procedural details is contemplated. Re
quirements of formality and rigidity are altogether lacking. The notice must 
be 'due,' the hearing 'appropriate.' These requirements are related to the char· 
acter of the proceeding of which the hearing is only a part. That proceeding is 
not technical. It is an 'investigation,' essentially informal, not adversary. In· 
land Ernp'ire Di8t. Oouncil v. Milli8, 325 U.S. 697, 706 (1945) ," 

The reason, the imperative, for informality and fiexebility was explained by the 
Court as follows (325 U.S. at 708) : 

"* .. * under Public Resolution 44, which preceded section 9 (c), the right of judi
cial hearing was provided. The legislative reports cited above showed that this 
resulted in preventing a single certification after nearly a year of the resolution's 
operation and that on purpose of adopting the different provisions of the Wagner 
Act was to avoid these consequences. [Footnote omitted.] In doing so Congress 
accomplished its purpose not only by denying the right of judicial review at 
that stage ·but also by conferring broad discretion upon the Board as to the 
hearing which section 9(c) reqnired before certification." 

In fact, the need for expediting election cases refiected in the legislative history 
of the Wagner and Taft-Hartley Acts has recently been reempha.sized by the 
Supreme Court in Boire v. Greyhound, 376 U.S. 473. 

After Congress has done 13'0 muc-h to help speed the processing ,ryf election cases 
to avoid the dangers of delay, this w{)uld hardly be the time to inaugurate 
proceduml changes which serve dUatory ends and have the potential to cause 
the very boHlenecl{ Oongress and the Boord have for years ·been attempting to 
prevent. Need we add that if the Board is bogged down in the handling ryf 
representation C8:ses, unfair labor practice pmceedingsare a1sosure to suffer. 
Since the delegation of authority to regional directors, our backlog of both kinds 
of proceedings has decreased. To superimpose upon or substitute for the delega
tion ifueaddit'ional procedures required by the bill would reverse this trend and 
have serious con.sequen~es for 1albor, management, and ,the public. For all these 
reasons we earnegtly request that the specrfic election case exemption be retalined. 

'Ve turn now to an examination of the individual sections of the bill and offer 
the following comments on some amlbiguousand, we believe, ill-advised sections. 

Section 3-PubUc information 
'We do not challenge the general purposes .of section 3 to assure access by the 

public, to the fullest extent practicable, to information concerning the apemtions 
af administrative and other governmental agencies. In our view, however, the 
proposal <:ontainsa num1ber of serious deficiencies which, if enaoted into law, 
would hamper this agency in carrying out its functions effectively and in the 
best interests of the public. 

Sub8ection (b) -A.uency opinio'ns and order8 
The proposed subseotion (b) (C) adds a requirement not contained in previous 

biUs that "sbaff manuals and instruotions to staff that affect any member of the 
public" shall be available for puiblic inspection and copying. Sueh a provision 
would require an agency to pubUsh Instructions to its scaff deal1ng with matters 
of internal managemen1t-matters which may "affect" the public but only in
directly and remotely in that they do nat involve substance and policy underly
ing rulemaldng {)r adjudication w'here the public interest requires pUiblica,tion. 
Most modern businesses have similar internal manuals and instructions for 
their personnel, and no one would seriously suggest that they should be published. 
We recommend that this prov1sion be deleted. 

Sub8ection (c)-Agency record8 
The proposed sulbsection (c) would require agendes to make their records 

'Iavailruble to any person." The phmse "any person" is unduly em'bracive and 
could lead to a disruption of the Government's business by opening the door to 
unjll!sti1ied requests for information by curiosity seekers and irresponsible per
sons. (See testimony of Prof. Kenneth C. Davis, hearings before the Subcom
mittee on Administrative Practice and Procedure of the Committee on the Judi
ciaey, 88th Cong., 2d sess. on S. 1663, July 23,1964, pp, 247-248.) Consideration 
should be given to some words of limitation, such as "persons properly and 
directly concerned" (as presently eontained in sec. 3 of the Administrative Pro
cedure Act, 5 U.S.C. 1002), or "persons with a legitimate intereRt." 
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The district eourt procedure set OUit in subsection (c) to restrain the with
holding of agency records proyides for a de novo determination by the COurt. 
However, where the alleged withholding has taken place in an administl'atiYe pro
ceeding it would appear thu-t the normal 11rocedure for judiC'i'Ul review of final 
agency orders should be followed and would provide an adequate remedy. In 
the case of this agency, section 10 (f) of the National Labor Rela'tions .\.c't pro
;-ides that any party aggrieved by a final order of the Board may obtain review 
cf such order in an appropriate U.S. CO"urt of Appeals. 

Subsection (c) also provides th'Ut in suits to compel disclosure of records 
"the burden shall be upon the agency to sustain its action." This is contrary 
to the ordinary civil discovery procedure : rule 34 of the Fedeval Rules of oivil 
Procedure provides that a court may 'order proouctionof books and papers upon 
motion of "any party showing good cause therefor." There w'(mld appear to he 
no good reason to reverse ,the procedure when an agency of the Government 
is the holder of the records sought by a litigant. 

Subsecti,on (d) -Agency proceed'ing8 
Subsection (d) requires a recoI"d of the "final votes of each member in every 

agency proceeding." If "final votes" is interpreted to mean votes on final de
cisions and not on interlocutory matters and the like we would have no objection. 
However, it woU'ldbe preferable if the words "not interloc1l'tory in nalture" 
were added after "every agency proceeding." 

Subsection (e) -ExempHons 
Snbsection (e) (2) excepts from the pro-visiolls of subser-tion (c) ma'tters that 

are "re~ated solely to the internal personnel rules and practices of au agency." 
The language of Ithis exception appears to be unduly restrictive. We see no good 
reason for departing frOlIll the exception now provided in section 3 of the Ad

• ministrative Procedure Act-Le., "any matter relating solely to the internal 
management of an agency," and this l'Ungna'ge should be substituted. 

Subsection (e) (3) excepts matters that are "specifically exempted from dis
closure by statute." The use of the narrow term "statute" fails to take into 
account the law in this area created by sound judicial decisions. The substi
tution of "law" for "statute" would preserve the carefully considered principles 
esta'blished in such landmark cases as U.S. v. Jiorgan, 313 U.S. 409, 422; Hick
man v. Taylor, 329 U.S. 657; Kaiser Alu.minum Co. v. U.S., 157 F. SupP. 939 
(Ct. C1.) ; and Roviaro v. U.S., 353 U.'S.53, 59-62. 

Subsection (e) (4) excepts matters that 'are "trade secrets and commercial 
or financial information obtained from the public and privileged or confidential." 
The phrase "commercial or financial" unnecessarily limits this exception. The 
equivalent exception in S. 1666, 88th Cong., 2d sess., as passed by the Senate 
(110 Cong. Rec'ord 17080), contained prefera-ble language, Le., "trade secrets 
and other information obtained from the public and customarily privileged or 
confidential." 

Subsection (e) (5) excepts "interagency or intra-agency memorandums or let
ters dealing solely with matters of law or policy." [Emphasis added.] Since there 
is infrequent ()CCasion to deal \vith abstract legal or policy questions, most agency 
internal communications relate to legal or policy issues based upon a specific 
set of facts 'Or to mixed questions of law, policy, and fact. In view of the 
limHed nature of thlt exception provided by (5), an -agency would thus be 
required to make available virtually all of its internal documents, since most 
of them would deal to some extent with facts. This would include bitemal 
'Staff memorandums containing advice and 'recommendations relative to pending 
eases, working papers, <tentative draft deCisions, etc. All of these documents 
tend ,to reveal the mental processes of decision makers and their staffs in 
arriving at determinati'Ons in specific cu'Sesandare entitled to 'be privileged 
against disclosure. See Morgan v. U.S., supra,and Kaiser Aluminum Co. v. U.S.. 
supra. In sum, if internal reports are to 'be worth anything, they must be based 
on facts rather than abstractions, and they must be free expressions of those 
who prepare them and not something "cleared for puiblication." As the Supreme 
Court said in Hickman v. Taylor, S11pra, "Not even the most liberal of discovery 
theories can jnstify nnwarrarrted inquiries into the files and mental impressions 
of -an attorney." This is ,to say nothing of the mental processes of the decision
makers themselves. It is S'Uggested, therefore, that this exception be broadened 
to read as follows: "interagency or intra-agency memorandums, letters, or other 
papers." 



491 ADMI~ISTRATIVE PROCEDURE ACT 

Subseotion (e) (6) excepts "personnel and medical files and similar matters 
the disclosure ()f which would constitute a clearly unwarranted invasion of 
personal privacy." 'While there is some ambiguity here, we construe this as 
prov-iding an unqualified exception for personnel and medical files, the limiting 
phrase "the disclosure ()f which, etc,," modifying only "similar matters." There 
is no reason why only personnel and medical files should be generally excepted. 
In any event, the requirement of a "clearly unu;an'anted invasion of personal 
privacy" would appear to be unduly restrictive and to offer insufficient protection 
to a right highly valued in our delll'Ocratic SOCiety. Cow,;;ideration should 'be 
given to the deletion of the underlined phrase. 

Subsection (e) (7) excepts from availrubility "investigatory files compiled for 
law enforcement purposes except Ito the extent they are available by Iaw toa 
private party." This provision would appear to permit a Board respondent to 
obtain the -affidavi-ts Itaken from employees and 'Other persons in the course of 
the preliminary investigation of an unfair labor practke case, even though those 
peI'i3()ns may never be 'Called as witnesses in the proceeding. 1;"01', "to ·the 
extent *' '" >I< available by law to a private party." could well encompass the 
discovery procedures of 'the Federal Rules of Civil Procedure, and such affidavits 
would be obtaina-ble under those procedures, which are incorporated in section 
6 (h) of thebiU (depositions and discovery). To permit the disclosure of pre
trial statemellits 'Of persons who may never be called as witnesses would unduly 
intedere with the administration of the National Lrubor Relations Act, for these 
persons, who are generally employees, would be reluctant to give statements if 
they knew that thei:rstatements <:QuId be revealed to a hostile employer or 
uuion in a position to take retalillltory action affecting their economic welfare, 
even though they may not 'be called to testify. Over the years about 90 percent 
of unfair labor pradice cases filed with the Board are settled, withdrawn, or 
administratively dismissed and never go t'O hearing. In recognition of the 
intimidatory effect on employees, the 'COurts have held thatt it is an interference 
with employee rights under the act for an employer -to ask employees for copies 
of statements which they have given to Board agents, and about the matters con
tained in 'those 'statements. TeiIJas Ind1tstries v. N.L.R.B., 336 F. 2d 128 (C.A. 
6) ; Suprenant Mfg. Co. v. N.L.R.B .• 341 F. 2d 756 (C.A. 6) ; N.L.R.B. v. Winn 
Diw-ie, 341 F. 2d 750 (C.A. 6). Under the more limited Jencks rule. which is 
applicable to Board proceedings, pretrial statements are made available, but only 
in the cases of those persons who have ,been called as witnesses in the board 
proceeding. Accordingly, it is 'suggested that the exclusion in (7) be amended 
as follows: "( 7) investigatory files, including statements of agency witnesses 
until such w~tnesses have 'been called to testify in an action or proceeding -and 
request is timely made.by a private party for the production of relevant parts of 
such statements for purposes of cross-eX'amination." 
SecUon I,.-R1tlemakinu 

Subsection (b )-NoHce 
Under this subsection the Administrative Procedure Act would be amended 

to delete the exemption from notice reqnirements of proposed changes lin Board 
procedures and pra<!tices, so that a notice of rulemaking change in those areas 
would now have to be published in the Federal Register. The Board custom
arily has not given notice in the Federal Register of proposed changes in its 
procedures and practices, although interested persons have generally been given 
the opportunity to express their views or to submit their comments before exten
sive or important amendments are promulgated. It seems unnecessary to require 
a formal rulemaking procedure when only such changes in procedure are con
templated. especially since rules of agency organization continue to be exempt 
from the advance notice requirements. 
Section 5-Adjudication 

This section wipes out the exemption of representation election cases and con
sequently subjects them to the operative provisions of sections 5, 7, and 8. As 
we have hereinaoove indicated, elimination of the exemption would formalize, 
encumber and slow down proceedings which are fundamentally investigatory in 
character and have been deliberately streamlined to enable the Board to deter
mine with dispatch, by means of an election, questions concerning the repre
sentation of employees, and in that manner to avert or dispel labor unrest. 



492 ADMINISTRATIVE PROCEDURE ACT 

Section 6-Ancillat'y matter8 

Sub8ection (a)-Appea1'ance 
This subsection grants everyone appearing before an agency the right to coun

sel. Addlitionally, every party is given the right to appear by or \'\'ith counsel at 
any agency proceeding or investigation. Although no one can quarrel with the 
basic purposes of this susbeetion, by the inclusion of the word "investigation" 
the Board would be unable to investigate the merits of a charge prior to the 
issuance of a complaint w'ithout giving each potential respondent the right to 
participate at all stages of the investigation. For example, a respondent em. 
ployer or union would be able to insi.st upon being present when a potentially 
adverse witness-an employee or union member-is being interviewed to deter
mine preHminarily whether any formal proceedings should be instituted. Such a 
provision would severely hamper the NLRB in the performance of its investi
gatory duties imposed by Congress. We accordingly recommend that the word 
"investigation" be eliminated. 

Subsection (d)-Inve8tigation8 
This SlUbsectJion requires the Board to give a copy of the data or evidence sub

mitted by a person if he asks for it and eliminates' the present exception for non
public investigatory proceedings. Although we normally give potential witnesses 
copies of their statements if they desire them, our experience has shown that 
there are Situations when an individual gives a statement to a Board agent 
which he does not wish his employer or his union to have. The elimination of 
the present exemption would subject an individual, at a time when it is not even 
clear that he will be called as a witness, to unwarranted employer or union 
pressure to secure a copy of his statement. (See discussion of the problem of 
disclosure of pretrial statements under sec. 3(e) (7), supra.) Accordingly, it is 
suggested that the final clause of section 6(b) of the present Administrative 
Procedure Act excepting nonpubIic investigatory proceedinglSl, be retained... 

Sub8ection (g)-Comp1ttation Of time 
This subsection sets forth the standards for the computation of time. Section 

102.114 of the Board's rules and regulations contains the following statement: 
"When the period o.f time prescribed or allowed lis less than 7 days, intermediate 
Sundays and holidays shall be excluded in the computation." Since the Board 
only allows 5 days for a party to file objections to the conduct of the election or 
co.nduct affecting an election, if Saturdays [holidays if the Board office is clo.sed] 
and Sundays are not excluded, the proposed subsection might be construed, under 
certain circumstances, to allow the parties only 3 working days within which to 
file objections. We would therefore suggest that a provision like that contained 
in our rules and regulations be expressly included in this subsection to obviate 
this possible interpretation. 

Sub8ection (h)-Depo8ition8 and di8covery 
This provision makes depositions and discovery ava'ilable to the same extent 

that it would be in a U.S. district court, unless an agency promulgates a rule 
finding such conformity to be impracticable. To. the extent that discovery would 
be mandatory rather than discretionary with the Board, we find this provlision 
objectionable. While admittedly, ,the confo.rmity proviso makeS this section more 
palatable, it would appear to be desirable to let each agency promulgate its own 
deposition and discovery rules to meet its own particular problems. This is 
especially true in most Board pr()(!eedings, where discovery is not necessary and 
would only delay the administrative process. (See discussio.n under sec. 3 (e) (7). 
supra.) It is noted that the last Administrative COnference's recommendation 
No.. 30 conforms to. our views. 

Section 8-Deci8ion8 
Sub8ection (c)-Appeal and review 

"Except to the extent that the establishment of an agency appeal board is 
clearly nnwarranted by the number o.f proceedings in which exceptions are filed 
or that agency appellate procedures have been o.therwise pro.vided by Congress," 
subsection (c) (2) requires the establishment of appeal boards. Since the num
ber of unfair labor practice proceedings in which exceptions are filed is sulr 
stantial and Congress has not provided for agency appellate pr()(!edures in unfair 
labor practice proceedings (see sec. 10(c) of the National Labor Relations Act), 
this wonld reqnire the establishment of appeal boards for unfair labor practice 
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cases. (See further discussion, infra.) Insofar as representation proceedings 
are concerned, section 3(b) of the National Labor Relations Act authorizes the 
Board to delegate to the regional directors its powers with respect to representa
ti()n proceedings subject to discretionary review by the Board upon request for 
review by any interested party. If this be construed as an agency appellate pro
cedure "otherwise provided by Congress," the regional director in reviewing 
the opinion and decision of the hearing examiner required under section 8 (b) 
(see supra), would be considered to be an appellate body, otherwise the 
Board would be required to establish an agency appeal board between the hear
ing examiner or the regional director and itself in representation proceedings. 
A.s indicated above, proceeding under any of these interpretations would unduly 
burden Dnd delay the handling of election cases and nullify the congressional in
tention to expedite the processing of such cases reflected in the 1959 Amend
ments to the National Labor Relations Act permitting the Board to delegate its 
authority in representation cases to its regional directors. 

Nor do we believe that the appeal procedures proposed would be an advantage 
to parties appearing before the Board in unfair labor practice cases. On the 
contrary, they would interpose another deci.sional level, thereby causing addi
tional delay in the resolution of labor disputes, at least, in difficult cases. 

We also note that the General Counsel of the Board is a litigant before th.e 
Board in unfair labor practice cases. Yet the proposed subsection (c) (2) would 
limit direct appeal to the agency to a "private party" and would not, therefore, 
allow the General Counsel to seek direct agency review. The General Counsel 
functions in the public interest. He should have the same right of appeal granted 
to any other party. 

The last Administrative Conference. of the United States considered in depth 
the entire question of delegation of decisionmaking anthority and recommended 
in its recommendation No.9 that (a) agencies be authorized to accord admin
istrative finality to hearing examiners' initial decisions without agency review, 
nnless the party seeking review makes a certain specified showing, and (b) 
agency decisions to accord or not to accord administrative finality to the hear
ing examiners' initial decisions should not be subject to judicial review. Rec
ommendation No.9 accords more nearly with the Board's views than the current 
proposal establishing an· intermediate step of appellate boards in the processing 
of unfair labor practice cases. 

Section 9-SUlnctions and powers 
In subsection (a), the last sentence states "no sanction shall be imposed, in

vesHgation cO'mmenced, or substantive rule or order be issued except within juris- . 
diction delegated to the agency and as authorized by law." [Emphasis added.] 
The National Labor Relations Act applies only to employers "engaged in com· 
merce." The Board's processes are not self-activating but ean only be invoked 
by the filing of a petition or a charge; a preliminary step in every investigation 
is the informal development of facts to establish to the Board's satisfaction that 
an employer's activities sufficiently affect commerce to warrant the assertion of 
jurisdiction by the Board. The quoted sentence implies that statutory jurisdic
tiOL must be formally established prior to the commencement of an investigation 
and therefore the very investigation concerning "commerce facts" might be sub
ject to prior judicial challenge. This would be contrary to the settled principle 
that the agency has broad power to investigate matters within the general orbit 
of its authority and that specific challenges to its jurisdiction can only be raised 
when, and if, the investigation has culminated in a final order which is review
able in the courts under the .statutory procedure. See Myers v. Bethlehem, 303 
U.S. 41; Oklahoma Press Publishing Go., v. Walling, 327 U.S. 186. (See also 
discussion under sec. 10, infra.) ACCOrdingly, we recommend that the words "in
vestigation commenced" be deleted. 

Subsection (b) -Publioity 
This subsection Is objectionable because the word "publicity" is overly broad 

and might be interpreted to include merely the release of information concern
ing the filing of charges, the issuance of complaints or decisions, or any other 
agency action relating to an investigation or agency proceeding. Since there 
are no standards set forth as to what is meant by "to discredit or disparage," 
any release might be found to violate this subsection. If so, the subsection ap
pears to be in direct conflict with the purposes of section 3 and would mean that 
an agency could never safely disseminate information to which the public 
may be entitled. 
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Section 10--.JudiciaZ revic1.v 
The opening clause of section 10 of the Administratiye Procedure Act exceptf! 

therefrom "agency action [which] is, by law, committed to agency discretion." 
Under S. 1336 this clause has been stricken and would be replaced by "judicial re
view of agency discretion is precluded by law." Under section 3 (d) of the ~a
tional I..Jabor Relations Act, the General Counsel has beep given "final authority 
on behalf of the Board," to investigate and prosecute unfaH' labor practice cases: 
This language vests the General Counsel with discretionary authority to refufle 
to prosecute, and the exercise of this discretion has been held to be nonreviewable. 
To change the languagH may unnecessarily cause confmlion where none now existx. 
Accordingly, we prefer that the present language of the Administrative Proce
dure Act be retained. 

S'ubscction (a) -Right 01 revie'I.V 
This subsection states "any person adversely affected in fact by any reviewable 

agency action * * lit" may obtain judicial review. The words "in fact" replace 
"or aggrieved" presently contained in the Administrative Procedure Act." Since 
tbe concept of a "person aggrieved" has a well-defined meaning in administrative 
law and under the National Labor Relations Ad, the substitution of a new concept 
would lead to confusion and to unwarranted litigation. We recommend, there
fore, that the wording of the present Administrative Procedure Act be retained. 

Subsection (b )-Jurisdiction, venue, and form 01 action 
Subsection (b) (2) would confer upon U.s. district courts jurisdiction to pro

tect "the substantial rights of any person in any agency proceeding." This lan
guage could be construed to permit wide inroads to be made upon the doctrine 
of Myers v. Bethlehem, supra, which requires the exhaustion of administrative 
remedies. And it could also be interpreted to allo'w unwarranted interference· 
with and direct review of election case proceedings in situations unlike Leedom 
v. KYrle, 3')8 U.S. 184, where agency action was consi-dered on its face clearly 
to contravene an unambiguous statutory mandate and where no adequate mean~ 
other than judicial action existed for redressing that wrong. In Boire v. '['he 
Greyhound Corporation, supra, the Supreme Court, in ruling that a U.S. district 
court had no jurisdiction to enjoin the Board action in an election case. indi
cated that Leedom v. Kyne, should be cQnfined very closely to its facts and should 
be considered a very narrow exception. As the language in question is much too 
broad, it should be deleted· 

In summary, we belieye that, since its enactment in 1946, the Administrative 
Procedure Act has worlred well in tandem with the National Labor Relations Act, 
enabling the Board to carry out SUbstantive labor policies formulated by the Con
gress. We could' not and do not have any reaon to protest procedural change~ 
which would assist in the effectuation of those poliCies. But we do ohject to 
changes, such as the proposals we have criticized, which would or could have dem
onstrably harmful effects. Furthermore, we think changes in a statute should 
not be made solely because it has been on the books for 19 years. Time alone does 
not raise a presumption that there is need for something new. And change for 
the sake of change. especially when uncertainty, confusion, and litiglltion may 
be engendered, is plainly unwarranted. We are certain you and your committee 
will agree with these general observations. Th~re is, we submit, a heavy burden 
which I"ests on those who ask the Oongress for large-scale overhauling of the 
Administrative Procedure Act, a burden which requires them to justify their 
positions, fully and in each and every respect. 

Finally, we note that a permanent Administrative Conference of the United 
States was established by legislative enactment last year and soon will be activ
ated for the purpose of studying the entire administrative process and making 
recommendations for its improvement. It would be much more desirable to 
utilize the conference machinery to recommend changes, where the need for 
change has been demonstrated, rather than proceeding at this time to attempt 
to make such sweeping, radical. and comprehensive revisions in the administra
tive process as are proposed in S. 1336. 

We would appreciate having this report included in the record of the hearings 
on this bill. Further, our comments on section 3 should be considered as a report 
on S. 1160 and included in the record of any hearings on that bill. 

The Bureau of the Budget has no objection to the submission of this report 
to your committee. 

Sincerely yours, 
WILLIAM FELDESMAN, SoUcitor. 
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NATIONAL MEDIATION BOARD, 
Washington, D.C., April 9, 1965. 

Hon. JAMES O. EASTLAND, 
Chairmarn, Committee on the Jttdioiary, 
U.S. Senate, Wash'innton, D.C. . 

DEAR SENATOR EASTLAND: You have requested the views of the National Medi
ation Board on S. 1336, 89th Congress, which is a bill to amend the Administrative 
Procedure Act. 

Section 3 ( c) of the proposed bill provides that every agency shall '" '" '" make 
all its records promptly available to any person. 

The administration of the Railway Labor Act by this Board requires the media
tion of labor disputes between labor organizations and repres€lI1tatives of manage
ment in the railroad and aiI~line industries. In order to accomplish the purposes 
of the Railway Labor Act the members, officers, and employees of the Board must 
maintain a reputation of impartiality and integrity. Needless disclosure of in
formation, given in confidence to members, officers, and employees during media
tion proceedings, would inhibit a full and frank exchange of ideas which could 
be utilized in the resolution of labor disputes. 

An additional responsibility of the Board is to investigate representation dis
putes and certify the duly authorized representative of the employees. As evi
dence of a dispute to justify a uniOn's claim to represent employees and therefore 
entitled to set the Board's machinery in motion leading up to certifications, indi
vidual employee statement of authorization to represent workers involved in the 
dispute are required to be filed with the Board. These authorizations become a 
vital part of the evidence, and of course, an integral part of the file. 

Employee authorizations are cOll1sidered confidential solely for the protection 
of the employees. To open such a record to public inspection could subject the 
employees to reprisals from their employers or competing unions. Further, em
ployees, knowing their union authorizations would no longer be confidential, may 
be afraid to exercise their right to organize and bargain collectively through the 
peaceful means provided by law, aind look to other less tranquil ways of settling 
such affairs. 

Unrestricted access to all records pertaining to the above-mentioned activities 
of this Board could have an adverse effect upon the administration of the Railway 
Labor Act. 

Records pertaining to other administrative activities of the Board are avaH
able for public inspection in that they do not pose a problem such as indicated 
above. 

We have been advised by the Bt;lreau of the Budget that, from the standpo1nt 'of 
the administration's program, there is no objec1;ion to the submission of this 
report to the committee. 

Very truly yours, 
HowARD G. GAMSER, Chairman. 

U.S. OF AMERICA 
RAILROAD RETIREMENT BOARD, 

Chicago, Ill., April 26, 1965. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the .Judiciary, 
U.S. Senate, WaShington, D.C. 

DEAR SENATOR EASTLAND: The Bureau of the Budget has informed the Rail
road Retirement Board that it has no objection to the presentation of the Board's 
report on S. 1336, dated April 9, 1965, from the standpoint of the administration's 
program. 

Sincerely yours, 
HowARD 'V. HABERMEYER, Chairman. 

UNITED STATES OF AMERICA RAILROAD RETIREMENT BOARD, 
Chicago, Ill., April 9, 1965. 

Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judi.ciary, 
U.S. Senate, Washington, D.O. 

DEAR SENATOR EASTLAND: This is in reply to your letter of March 24, 1965, 
requesting a report on S. 1836. 

The Railroad Retirement Board is now excluded from the operation of the 
Administrative Procedure Act except as to section 8 thereof. This section 
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relates, O'f cO'urse, to' public infQrmation. Section 2(a) O'f S. 1336 WQuid extend 
this exceptiO'n to' cause the BO'ard to' be subject to' sectiQn 4, which relates 
to' rulemaking. We express nO' O'bjectiO'n to' the proPO'sal to' subject the BQard 
to' this sectiQn. 

The bill WQuid include "persQnnel an.d medical files and similar files the dis
clQsnre of which WO'uld constitute a clearly unwarranted invasiQn O'f persO'nal 
privacy," in the exceptiO'ns frQm the requirement O'f sectiQn 3 (c) Qf the act 
that recO'rds Qf agencies be made available to' the public. Our cO'mment with 
respect to' this prQvision is to' express, fQr the recQrd, O'ur understanding that 
the term "medical files" CQvers all records O'f the BQard relating to' the physical 
Qr mental cQnditiQn O'f applicants Qr prO'spective applicants fO'r benefits under 
both the RailrO'ad Retirement and RailrO'ad UnemplO'yment Insuring Acts. 

The BQard has had nO' experience with the applicatiQn O'f the Administrative 
PrO'cedure Act except with sectiO'n 3 O'f the act, to' which alQne it has been sub
ject. In view O'f this fact and the fact that the BO'ard WO'uld, under the bill, 
be subject O'nly to' sections 3 and 4, we have nO' Qther comments to' make. 

As yO'U requested that the repO'rt be submitted within 20 days frO'm March 
24, 1965, we have nQt had time to' O'btain clearance frO'm the Bureau O'f the 
Budget, and consequently nO' determinatiQn has been made as to' the relatiO'n
ship of this repO'rt to the program of the President. The Bureau of the Budget 
is being furnished cO'pies O'f the repQrt and yO'U will be infO'rmed O'f the views 
of that Bureau as SQO'n as they are received. 

Sincerely yO'urs, 
HO'WARD W. HABERMEYER, Oltairrnan. 

CO'MMITTEE O'N LABO'R AND PUBLIC WELFARE, 
Washington, D.O., May 1, 1965. 

HQn. JAMES O. EASTLAND, 
Ohairman, Senate Judiciary Oommittee, 
Washington, D.O. 

DEAR MR. CHAIRMAN: On April 12, Mr. Aubrey Wagner, Chairman O'f the BO'ard 
O'f Directors Qf the Tennessee Valley Authority, wrQte YO'U expressing the views 
O'f TVA regarding S. 1336, a bill to' amend the Administrative PrO'cedure Act. 

The Tennessee Valley AuthQrity has had discussiO'ns with me regarding 
S. 1336 and its views expressed in the letter Qf April 12. Supplementary thereto, 
I am enclQsing a memO'randum sUmmarizing TVA's PQsition regaring S. 1160. 
Apparently, tIle prO'visiQns of S. 1160 are incQrpO'rated in. sectiQn 3 Qf S. 1336. 
The memQrandum recommends certain changes regarding the legislatiQn and I 
WO'uid appreciate your bringing it to' the CQmmittee's attentiQn at such time as 
the legislatiQn is being cO'nsidered. 

Thanking yQU and with kindest regards, I am, 
Very sincerely, 

LISTER HILL. 
CQMMITTEE ON THE JUDICIARY 

S. 1160 (89 Cong.) (Long, MissQuri) 

To amend section 3 of the Administrative Procedure Act, chapter 324 of the act of June 11, 
1946 (60 Stat. 238), to clarify and protect the right of the public to inf(}rmation, and 
for other purposes 

SectiQn 3 (c) Qf S. 1160 requires, with certain enumerated exceptiQns in sec
tiO'n (e) that every agency make its recQrds available to' any persO'n requesting 
them. TVA dO'es nQt believe that this strikes a prQper balance between the 
interest of the public in obtaining infO'rmatiQn and the interest O'f the Federal 
GO'vernment in the efficient O'peratiQn Qf its various agencies. It is true that 
sectiO'n 3(e) of the hill cO'ntains a brQad list O'f exemptiO'ns, althO'ugh sO'me of 
these exemptions appear to' be unreal. FO'r example, exemption number (5) 
O'n page 5 exempts interagency Qr intraagency memorandums Qr letters dealing 
sQlely with matters Qf law O'r policy. MO'st legal O'r pOlicy memO'randums must 
Qf necessity deal to SQme extent with facts. Thus inclusiO'n Qf "sO'lely" largely 
nullifies any practical effect Qf the exemption. "SQlely" as it appears in line 
12 on page 5 shQuld be deleted. 

NO'ne O'f the present exemptions CQvers repO'rts O'f investigatiO'n Qf accidents 
Qr O'ther materials pertinent to' litIgation which if disclQsed might adversely 
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and unfairly affect the Government's position in lawsuits. Where litigation 
is concerned there appears to be no sound reason for treating a Government 
agency differently from a private party in making pertinent information avail
able. The availability of such materials is already covered and should continue 
to be covered by the rules of discovery. TV A suggests, therefore, that the num
ber "( 8)" in line 17 on page 5 be changed to "( 9)" and a new exception be 
ins~rted numbered (8) and reading as follows: "materials pertinent to litigation 
except to the extent they would be available under established rules of discovery 
in the Federal courts." 

Subsection (c) is entitled "Agency Records" and the requirement is that 
agencies make their records available to the public except as otherwise exempted. 
However, the remedy provided in the subsection for persons to whom disclosures 
have not made refers in lines 12 and 13 on page 4 to "records or information 
improperly withheld." Iriclusion of the words "or information" in line 13 on 
page 4 is inconsistent with the rest of the subsection and creates ambiguity. 
TVA believes those words should be deleted in the interest of clarity. 

To summarize: The following three changes in S. 1160 as introduced are 
suggested: 

(1) Strike the word "solely" in line 12 on page 5. 
(2) Change "(8)" to "(9)" in line 17 on page 5 and insert a new exception 

numbered" (8)" to read as follows: "materials pertinent to litigation except to 
the extent they would be available under established rules of discovery in the 
Federal courts." 

(3) Strike "or information" in line 13 on page 4. 

TENNESSEE VALLEY AUTHORITY, 
Kno{J)ville, Tenn., April 12, 1965. 

Hon. JAMES O. EASTLAND, 
Ohairman, Oommittee on the Judiciary, 
Washington, D.O. 

DEAR SENATOR EASTLAND: This is in response to your letter of Mareh 24, 1965, 
requesting a report on S. 1336, 'a bill "to amend the Administrative Procedure 
Act." . 

Because of the similarity of this bill to:So 1663 in the 88th Congress, our pres
ent comments are similar in many respects 00 those made in our letter of June 18, 
1964, to the Administrative Practice and Procedure Subcommittee in reference to 
the earlier ibill. While we think ·the current biLl is in some respects an impro'Ve
ment -over the previous one, we still'believe enactment -of S. 1336 in i,ts pres,ent 
form would seriously impair the efficiency of this agency. 

The Administrative Procedure Act is concerned basically with the quasi-ju
dicial l1nd quasi-legislative 'functions -of Government agencies, whereas TV A is 
an 'Operating agency concerned primarily with the development of nah1ral re
sources ,and the sale 01' certain :types ()If Government property. It exercises only 
very limited quasi-judicial or quasi-legislative functions. As to :these, the Ad
ministrative Procedure Act has imposed no serious problem, and we do not be
lieve 'the changes in the act proposed in S. 1336 would change the situation ma
ten'ally. We are concerned, however, that provisions in the hill would, if bro'adly 
construed, impose a straitjacket on our program operations. 

Our first concern is with the question -of rulemaking. One of 'the major func
tions of TVA is the dis-position of electric energy. TVA sells power at whole
sale to 1'56 municipal and eooperative distributors, was well as to certain Jj~ederal 
agencies and large private power users. The impropriety of subjecting this type 
of program to rigid rulemaking requirements is presently recognized in the Ad
ministrative Procedure Act. Section 4 eJi:'pressly excepts from therulemaking 
requirements any matter involving "pubUc property, 'l-oans, granbs, benefits, or 
contracts." Since the electric .power which TVA sells is public properly, this pro
vision exempts such sales from 'the rulemaking process. ,So 1336 w{}uld eliminate 
this exception. . 

One 'Of the objectives of the 'TVA Act was to create a corporation "possessed of 
the flexibility and inttiative of a private enter-prise" (message of the President to 
Congress, Apr. 10, 1933), and a large measure of TVA's success during the past 
32 years have been due to its :aJbility to maintain flexibility in its operations. 
ApplicaUon of the rulemaking requirements ,to programs such as the TVA power 
program would take away ,this flexfbility. The program is carried ont through 
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contracts negotiated with individual distributors, and on major questions of 
policy, with representatives of all distributors. The contracts refiect the basic 
policies of .the 'TVA Act as implemented by the Board, but these policies are not 
rigid and infiexible. The TVA Act entrusts a wide discretion to the TVA Bo'ard 
and pOlicies are refined from time to time as necessary to meet specific problem~ 
which arise. Contracts and revisions of contracts are negotiated as the occasion 
requires. Hhus been TVA's experience that it is not possible to foresee every 
eventuality that may occur or ·to draw statements of policy that cover aU the 
exceptions and ramifications that will be encountered in the future. Formal 
sta,tements of 'policy worked out in formal procedures may be appropriate fora 
regulatory agency in Drder to furnish guideposts to the individual who is regu
lated, but fora program agency such as TVA they simply produce a rigidity 
which makes is difficult or impossible to ,handle specific problems as they arise. 
Moreover, procedures for the formulation of policies under the rulemaking re
quirements of S. 13.36 would place TV A and its distributors in an adversary posi
tion where the tendency would be for each distributor or group of distributors 
to try to gain an advantage in the ,formulation of the ,poUcy rather than working 
with TV A and other distributors in 'a mutual effort to find the best possible solu
tion to each problem as it arises. 

-It may be suggested that the proposed revision Df the Procedure Act would not 
require TV A to issue rules to govern its operations. !If this is the intent of the 
bill, it should say so specifically. ISection 4 (g), as amended by S. 1336, would 
permit any interested pers'on to petition for tha issuance of a rule, and it is by no 
means clear that denial of such a petition would not be suibject to review in the 
courts. Section 2(g) would define agency action as including "sanction, relief, 
or the equivalent or denial thereof, or failure to act." ISection 2(f) would de
fine sanction as including withholding of relief, and relief as including the "taking 
of any other action upon the application or petition of, and beneficial to, any 
person." ,Section 10(a) would confer the right 'of review upon any person "ad
versely affected in fact ,by any reviewable agencyacti'On" ; ,and agency action is 
made reviewable except so far as statutes preclude judicial review or judiCial 
review of agency discretion is precluded by law. Whether a court would hold 
that the denial of a petition for the issuance ofa rule is agency di~retion pre
cluded by law from judicial review, we are unable to predict. Consequently, 
unless the exemption 'Of pu:blic property from the rulemaking requirements of 
section 4 is restored, we believe S. 1336 should be revised to provide specifically 
that the determination of an agency as to the granting of a petition for the 
issuance, amendment, or repeal of a rule is agency discretion precluded from 
review. 

,We also think se<!tion 3 'Of S. 1336 goes too far. It does not, we feel, strike a 
proper balance between the interest of the public in 'Obtaining information and 
the interest of the Federal Government in the efficient operation 'Of its various 
agencies. While section 3 (e), as amended by the bill, contains a fairly broad 
list of exemptions, some of these exempti'Ons seem unreal or inadequate. nem 
(5), for example, relates to intra-agency or inter-agency memorandums or letters 
dealing solely with matters of law or policy. Since legal or policy memoranduDls 
almost invariably deal to some extent with the facts, this provision would pro
vide no real protection and could lead to serious disruption and harassment. 
Also, while item (7) would exempt investigatory files compiled for law-enforce
ment purposes, investigatory reports and 'Other materia~s relating to pending 
or potential civil litigation would have n'O protection. ,We see no reaSDn why 
Government 'agencies should be placed ata disadvantage in such litigation by 
being required to furnish files of a kind which, under the ordinary rules 'Of dis
covery, private parties are not required to furni'sh. /Finally, the references to 
"information" in section 3 (c). page 7, lines 11-13, where the text otherwise deals 
with the availability of "agency records" results in ambiguity. 

We also feel that the basic judicial review provisi'ons of the Administrative 
Procedure Act should be left unchanged. -The proposed language wDuld provide 
for judicial review of all agency actions except so far as (1) precluded by 
statute, or (2) judicial review of agency discretion is precluded by law. We 
do not know what the legal effect of clause (2) would be, and it would almost 
certainly take years 'of litigation to find out. ,While the present language does 
not s'olve all questions of reviewability, litigants have the benefit of 20 years' 
experience and numerous court decisions interpreting it. In any event, if clanse 
(2) is intended to assure the right of review where there has been an abuse of 
agency discretion, as proponents of the legislation have stated, it would seem 
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prefera:ble to state the provision in those specific terms rather than in language 
that is wide open to varying interpretations. 

It is also proposed that section 10(a) dealing with standing to sue be revised 
but, again, no one would know until after extensive litigation what the effect 
of the revision would be. !Here, too, we have a situation in which the existing 
provision does not supply all the answers but interpretative decisions have tended 
to clarify the law. Proponents of th& change have stated that the purpose is 
to provide a new test for standing to sue which is clearer «nd which avoids some 
of the confusion caused lby the existing APA language. ,In our judgment the 
proposed language is no clearer and would serve only to invite a new round of 
standing to sue questions and decisions. 

In summary, it seems to us that the proposed changes in the scope O'f judicial 
review in section 10 are unnecessary and can only lead to greater uncertainty 
and extensive litigation, and that the proposed changes in sections 3 and 4 which 
we have discussed above are not only unneces,sary but, in total, could destroy 
the ability of an agency such as TVA to 'function effectively. 'Whatever revisions 
may be necessary in the Administrative Procedure Act to make it more effective 
as applied to quasi-legislative and quasi-judicial functions, we believe it is essen
tial to governmental efficiency that the bill be revised so as not to put program 
operations in an administrative straitjacket. 

Because of the limitation on the time for submittal of our report, we are trans
mitting this letter to you without having first obtained the Bureau of the Budget's 
advice as to the relationship of the views we have expressed to the President's 
program. 

Sincerely yours, 
AUBREY J. WAGNER, Chairma.n. 

VETERANS' ADMIC'lISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS' AFFAIRS, 

Wa.8hington, D.C., July 1,1965. 
Hon. JAMES O. EASTLAND, 

Chairman, Committee on the J'udiciary, 

U.S. Senate, lVaslliington, D.C. 

DEAR ME. CHAIRMAN: This is in response to your 'letter of March 24, 1965, 
requesting a report on S. 1336, 89th Congress, abH! to amend the Administrative 
Procedure Act, and for other purposes. 

S. 1336 would be a complete restatement of the Administrative Procedure Act. 
and would make numerous changes in existing law. Since this bill has Gov
ernment-wide application, we assume that most Government agencies will be 
commenting to your committee O'n various aspects thereof. We will, therefore, 
limit our comments to those sections O'f the ,bill which would have a significant 
impact on Veterans' AdministratiO'n activi:ties, 'specificaUy sections 3, 4, 5, and 
6 of the bill. A somewhat detailed analysis of these ,selected sections is enclosed 
with comments as to their effect upon 'Our activities. 

Subsection (c) of section 3 of ,t,he 'bill, public records, isa matter of particular 
interest. While the exemptions contained ·in section 3( e) 'Of the bill remove 
many areas of our major concern, nevertheless, we believe that, if enacted into 
law in Hs present fo'rm, these provisions would have a resultant adverse impact 
on this agency. Purely as a maHer of good 'business management and efficiency, 
it would be undesirable to create a situation under which agency officials WO'uI'd 
be reluctant to reduce anything to writing unless it was 'so innocuous that 'it 
could be made available to any person, including the press, private counsel, 
speculators, Government contractors, 'Or even the idly curious, at any time, 
present or future. It would seriously impede the effectiveness of administrative 
investigations, the successful conduct of which is no less dependent on their 
confidential nature, than an investigation conducted for law enforcement pur
poses. It is difficult to conceive a successful procurement program where con
tractors have access to agency records, such as estima;tes of costs prior to bidding. 

Administratively, it is believed that, if enacted into law, the bill would give 
rise to many complex and costly problems. It is so broad in scope that it could, 
and 'proba'bly would, create excessive demands on an agency for information, 
requiring costly duplication and transfer of records in order to make them 
available. Further, the easy access to the oourts provided in the bill oould give 
rise to extensive litigation, which in many instances, would be unwarranted by 
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the circumstances. The impact of this ,problem is greatly magnified by the 
failure of ,the 'bill to limit in any way 'the persons to whom the records must be 
made available, subjecting the agency to requests which could be frIvolous, with
out purpose, and in some eases, made for the purpose of harassment only. 

The Veterans' Administration is not o.ppooed .to the principle of furnishing 
to the public as complete information concern~ug our operations as is feas.ible. 
To the contrary, we take great pains to see that in:£ormation of interest to the 
pubHc'is made availa,&le. The policy of the Veterans' Administration is set out 
in Veterans' Administra'tion Manual MP-1, chapter 4, section 405.01, pro
viding: 

"Both the veterans 'and the 'Ptliblicare entitled to !full information aoout VA. 
The Administrator's policy is that VA will release all available' information 
about its aetivHies, freely and fJ.'lankly, to all information media. This policy 
must be carl'ied out." 

It is our view that any public information requirement must preserve to the 
,agency's di>s'cretion the right l1Jo determine ,the extent to which it j,s feastble or 
in the public 'interest to make 'its records av,a'ilalble ,for random public inspec
tion. If a bill, such as the one under consideration, is to be enacted into law 
it is urged that consideration be given ,to the following changes: ' 

The phrase "'any person"appearing in Hne 7, page 7, 'Of the proposed sub. 
secIDon (c) of section 3 Ibe defined to 'include only those having a demonstrated 
legitimate interest in the records requested and the phrase "and the burden 
shall lbe upon the agency to sustain its action." appearing in line 15, page 7 
thereof, be deleted. 

The exemption appearing in proposed subsect:ion e(2), lines 6 and 7, page 8, be 
amended t(} read, "'rel~ted solely '00 the internal personnel rules and management 
practices of any agency;" and proposed subsection e (7), lines 14, 15 and 16, 
page 8, be amended to read, "investigaoory files compiled for law enforcement 
or administra:tive purposes except to the extent available by law to a private 
party;" 

Section 4 is likewise a matter Clf concern. The present text of the hill repre
sents a maJor departure from the present Administrative Procedure Act, which 
exempts from the rulemak!ing procedures "matters relating t(} agency mall'age
ment 'Or personnel of an agency, or public ,pl'Operty, l(}ans, gronts, benefit'S, or 
contracts-" which had the effect of exempting service agencies, such as the 
Veterans' Administration, :from compUance therewith. The existing exceptions 
are reasonable and recognize that there is a sharp distinction between the ac
tiv<ities 'of a -service agency, such as the Veterans' Adlll'1nistration, and ,the ac
tivities of the regulatory and enforcement agencies to which the prt(}visions of 
section 4 .are primarily directed. 

:We are aware :of no demand from the public or frQm the veterans' organ
iza,tions ,for subjecting rOur procedures f'Or the issuance 'Of regulations to the 
complica'tions and delays encompassed in section 4 0If the Administrative Pro
cedure Act. We appreciate the ,factiliat section 4 procedures could be set aside 
in 'any case where we determine that "notice and ,public participatlion would 
be unwarranted and contr,ary to the public interest." Nevertheless, if the Con· 
gress eliminated the existing complete exemptlion as to rulemaktng'dealing 
with theaforestated sU!bjects, it W'Ould ,be strong evidence of an intent that 
section 4 procedures should !be routinely 'foUO\ved in cases dealing with such sub
jects, notwithstanding the absence of rany ,positive advarntage to compensate 
for the numerous problems whlch would be engendered. 

,We should P'Oint (}ut th'at 'Our current practice wUh respect to issuing or amend
ing regulations d'OeS inv'Olve certain limited public participation, 'but only at 
agency option. Comment on proposed regulations is frequently invited from 
service organizations, 'banking and loan institutions and 8:ssodations, education 
and medical groups, and others who are interested. It is also our ~liCY to 
consider carefully suggesUons 'by any sources for changes in regulaUons. 

Under these circumstances, we recommend continuing the exemptions for the 
secti(}n 4 pr(}cedures contained in the present act. If, for reasons which d() not 
occur to us, the new language would serve a useful purpose as ro the programs 
of some other agency, we w(}uld recQmmend that veterans' benefit matters be 
specifically excluded. 

While subsection 5(a) 'Of the bill has no application to Veterans' AdminIstra
ti'On procedures, subsection 5 (b) appears, at first examination, to apply to all 
adjudications excluded from subsection5(a). While we are not c'Onvinced that 
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the subsection would be so construed, such a construction would have an adverse 
impact on the initial adjudication of approximately 2 million claims for veter
ans' benefits annually. Accordingly, modification or clarification of this sub
section is recommended to eliminate the possibility of its application to the 
original adjudication of claims for veterans' benefits, At the appeal level in 
the adjudication of such claims the procedure required by section 4()05 of title 
38, United States Code, is in substantial accord with the proposed subsection, 
as are the procedures of our Board of Contract Appeals, which are prescribed 
by published regulations. 

Subsections (b) and (c) of section 6 of the bill, providing for practice by 
attorneYs and service of notice to attorneys, are similar to S. 1758, 89th Con
gress, on which we will furnish a separate report to your committee. 

Section 6( e), dealing with subpenas, and section 6(h), dealing with deposi
tions and discovery, are, we believe, directed to adversary proceedings in a:d
judications under section 5 of the bill. We would suggest that the language 
be clarified to clearly confine the subsection to such adversary proceedings. 

In view of the foregoing, I cannot recommend favorable consideration of S. 
1336,89th Congres.<;., by your committee, in its present form. 

We are advitled by the Bureau of the Budget that there is no objection from 
the standpOint of the administration's program to the presentation of this report 
to your committee. 

Sincerely, 
W. J. DRIVER, Admini8trator. 

ANALYSIS OF SELECTED SEC,TIONS OF S. 1336, 89TH CONGRESS, A BILL To AMEND THE 
ADMINISTRATIVE PROCEDURE ACT AND FOR OTHER PURPOSES, AS IT .UPLIES TO THE 
I!'UNCTIONS OF THE VETERANS' ADMINISTRATION 

SECTION a. PUBLIC INFORMATION 

Section 3 (a). Publication i11, the Federal Regi8ter 
This subsection provides for publication in the Federal Register, for the guid

ance of the public, each agency's description of its central and field organization 
and the established places at which, the officers from whom, and the methods by 
which, the public may secure information or obtain decisions; a statement of the 
general course and method by which its functions are channeled, including the 
nature of all formal and informal procedures; the rules of procedure, including 
descriptions of forms and places where forms may be obtained; substantive rules 
adopted as authorized by law, and statements of general policy or interpretations 
of general applicability; and every amendment, revision or repeal of the fore
going. It further provides that no person shall be required to report to, or be 
adversely affected by, any matter not properly published in the Federal Register. 

This subsection does not materially depart from the present provisions of the 
Administrative Procedure Act and the Veterans' Administration is in substantial 
compliance therewith. 
Seetion 3 ( b ). Agency opinion8 and,order8 

This subsection provides that every agency shall, in accordance with published 
rules, make available for public inspection and copying aU final opinions and all 
orders made in the adjudication cases; statements of policies and interpretations 
which are not published in the Federal Register; and staff manuals and instruc
tions to staff that affect any member of the public unless such materials are 
promptly published and offered for sale. Each agency is required to make avail
able for public inspection a current index providing identifying information as 
to any matter which is issued, adopted or promulgated and which is required by 
this subsection to be made available or published. No final order, opinion, policy, 
interpretation, manual, or instruction that affects any member of the public may 
be used as a precedent by an agency against any private party unless it has been 
so indexed and made available or published or unless the private party shall have 
had actnal and timely notice of the terms thereof. 

The Veterans' Administration makes approximately 2 million decisions each 
year in individual veterans' claims cases. A literal interpretation of this sub
section might be construed to require publication of the opilnion or order in each 
of these cases. However, in view of the exceptions to this subsection contained 
in subsection (e), and the prohibition against .disclosure in veterans' claims 
matters contained in section 3301 of title 38, United States Code, it is believed 
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that a proper iIJl.terpretation would not require any publication beyond that 
already being accomplished by the Veterans' Administration as a matter of 
policy. This view is fortified by the fact that the only sanction imposed for 
failure to publish as required by this section is that the matter may not be 
relied upon or cited as a precedent. The Veterans' Administration does not 
utilize as precedent any decisions other than decisions of the Administrator 
and opinions of the General Counsel, which are approved as precedents by the 
Administrator. Administrator decisions are printed, collected, and, from time 
to time, published in bound volumes which are available for purchase by the 
public at the Government Printing Office. Printed Administrator decisions uot 
yet published in bound volumes, as well as precedent opinions of the General 
Counsel of a general nature, are printed and available for inspection in the 
Office of the General Counsel and the chief attorneys' offices in field stations. 
Decisions of the Veterans' Administration Contract Appeals Board are indexed 
and made available for public inspection and copying. The only material effect 
of this section on present procedures in the Veterans' Administration is that 
it would require public availability of indexes of Administrator decisions and 
precedent opinions of the General Counsel and that copies of manUlvls and 
instructions to staff, insofar as they affect any member of the public, would have 
to be made available to the public or offered for sale. The detailed requireme!l1ts 
of internal procedure and administration published in manuals and instructions 
to staff, insofar as they affect the public, are made available to service and 
welfare organizations representing veteran claimants and to others who regu
larly do business with the ageJncy. This practice, we feel, fulfills any practical 
need for public dissemination of this information. 
Section (3) (c). Agency record.~ 

This subsection requires that every agency shall, in accordance with published 
rules, make all its records promptly availa'ble to any person. It further provides 
that upon failure to do so, the agency may be enjoined from withholding its 
records upon the fililllg of a complaint in the district court of the United States 
in which the complainant resides, or has his principal place of business, or in 
which the agency records are situated, the court to determine the matter de novo, 
the burden of proof being on the agency. 
Section 3 ( d). Agency proceeding8 

This subsection provides that agencies having more thalIl one member shrull 
record the vote of each member in every proceeding and make such record 
a vailable for public inspection. 

The exemptions to section 3 of the bill are contained in subsection (e) and 
include matters that are (1) required by Executive order to be kept secret in the 
interest of national defense or foreign policy; (2) related solely to the internal 
personnel rules and practices of the agency; (3) exempted from disclosure by 
statute; (4) trade secrets and commerical or financial information obtained from 
the public and privileged or confidential; (5) interagency or intraagency 
memorandums or letters dealing solely with matters of law or policy; (6) 
personnel and medical files and similar matters, the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy; (7) investigatory 
files compiled for law enforcement purposes, except to the extent available by 
law to a private party; and (8) contained in or related to examination, operating, 
or condition reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial institutions. 

Under these provisions veterans' claims matters would continue to be exempt 
from disclosure because of section 3301 of title 38, United States Code, which 
provides in part: 

"All files, records, reports, and other papers and documents pertaining to any 
claim under any of the laws administered by the Veterans' Administration shall 
be confidential and privileged, and no disclosure thereof shall be made except as 
follows :". 

Following the quoted language, certain specific exemptions are made under 
which material otherwise confidential may be released. In general, these pertain 
to disclosure to the claimant or his duly authorized agent or representative as 
to matters concerning himself alone,' or when information is required by process 
of a U.S. court or by any department or other agency of the U.S. Government. 
One exemption is the requirement that the amount of pension, compensation or 
dependency and indemnity compensation of any beneficiary should be made 
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l;::nown to any person w110 applies for such information. Likewise, this bill 
would exempt from disclosures internal rules and practices dealing with personnel 
aud internal communications dealing solely with matters of law and policy. 

'l'l1e exemptions provided in the bill remove many areas of major concern. 
They would adversely affect present Veterans' Administration policy in two 
major matters; i.e., the release of interagency or intraagency memorandums 
which are not related to internal persolmel rules or confined to matters of law 
or poliCY, and matters developed in investigations which are made for admin
istrative purposes, as distinguished from law enforcement purposes. 

Further, we question the provision contained in subsection (c) placing the 
hnrden on the agency to sustain its action in withholding records in court 
actions, being of the view that the burden shOUld be on the moving party to 
shOW that the agency's action is improper . 

SECTION 4. RULEMAKING 

Section -1 (a). Into-rmal con8ultation prior to no-twe 
This subsection allows an agency ·the opportunity to consult with interested 

persons fo-r suggestions in rulemaking prior to the notice required by subsec
tion 4(b). 

Section -1 (b) • Notice 
This subsection requires that when notice of rulemaking is to be undertaken 

by any agency, including service agencies, such as the Veterans' Administra
tion, it should be ,published in the Federal Register, give all interested persons 
a reasonable time in which to prepare and submit matter for consideration and 
state the time, place, and manner in which any interested person may submit 
matter for consideration, the authority under which the rule is proposed, and 
the terms and SUbstance of the proposed rule. 
Section -1 (c). Procedure8 

This subsection, which also applies to service agencies, such as the Veterans' 
Administration, provides that after notice required by subsection (h), the 
agency shall afford interested persons an opportunity to participate in rule
making through the submission of written data, the opportunity to present the 
same orally, except when the agency determines that oral argument is inappro
priate, and that the agency shall consider all relevant matter before making a 
decision. Section 4(c) (2) refers only to those rules required to be made on 
the record and has no application to Veterans' Administration functions or 
procedures. 

Section .-1 (d). Emergency rule8 
This subsection provides that where' an agency finds that fulemaking without 

the notice and procedures provided by subsections (b) and (c) is necessary 
in the public interest, the agency may issue an emergency rule to be effective 
for not more than 6 months and may extend such emergency rule for a period 
not to exceed 1 year by commencement of a rulemaking proceeding dealing 
with the same subject matter after giving notice required by subsection (b). 

Section.-1 (e), (1), and (g) 
These subsections require that each agency maintain a docket showing the 

current status of all published rules for rulemaking; that the publication of 
any rule shall be made not less than 30 days prior to the effective date, except 
as otherwise provided by the agency upon good cause found and puhlished with 
the rule; and that any interested person maypetltion the agency for the 
issuance, amendment, exception from or repeal of a rule. 
Section 4(h). EilJemptions 

r.rhis subsection exempts from the proviSions of the section (1) rulemaking 
required by Executive order to be kept secret in the interest of national defense 
or foreign policy, (2) rulemaking that relates solely to internal personnel 
rules and practices, (3) advisory interpretations of rulings of particular ap
plicability, (4) minor exceptions from, revisions of, or refinements of rules 
which do not affect protected substantive rights, and (5) rules of agency 
organization. 

The present Administrative Procedure Act exempts from the rulemaking 
provisions any matter relating to public property, loans, grants, benefits, or 
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contracts. The effect of this exemption was to remove Veterans' Administration 
rulemaking from the provisions of the act. Under this bill it appears that 
Veterans' Administration rulemaking must conform with section 4. During 
the calendar year 1964 the Veterans' Administration promulgated approximately 
498 new regulatory rules and canceled 36 previously published rules. Of these 
it is estimated that between 250 and 300 constituted minor exceptions from, 
revisions of, or refinements of, rules which did not affect protected substantive 
rights, thus coming within the exemption of the proposed bill. Bused on the 
foregoing experience, it is estimated that in approximately 200 to 250 instances, 
the promulgation of Veterans' Administration regulations would require the 
notice and procedures set out in section 4 of the bill. Many of these, however, 
would reflect new statutory requirements or state legal rules which would not 
be subject to discretion, hence compliance with the proposed procedure would 
result in delay without an attendant gain. 

SECTION 5. ADJUDICATION 

Section 5 (a) 


This subsection has application only to those cases of adjudication required 
by the Constitution or by statute to be determined on the record after opportunity 
for agency hearing, and would not apply to Veterans' Administration procedures. 

Seotion 5 (b) 
This subsection provides that in all other cases of adjudication, excepting 

those involving inspecti'Ons and tests, the agency shall provide procedures to 
promptly, adequately, and fairly inform the parties of the issues, facts, and 
arguments involved and that ,the officer who conducts the proceeding shall make 
his decision which will constitute final agency action, subject only to such appeal 
and review as is provided by agency rule. This subsection, 1iteraHy read, could 
be construed to have such broad a'pplieat-ion as to encompass ,the initial ad. 
judication of claims for gratuitous benefits, such as veterans' benefits. We are 
of the view that such app.lication 'is not the intent of the proposed subsection 
nor are we convinced that it would be so construed. However, such a construc~ 
tion would result in an undesirable formalization of some 2 miUion initial ad. 
judications annually in the Veterans' Administration. At the appeal level 
in adjudication of veterans' -benefits ,the procedure required by section 4005 of 
title 38, United States Code, which provides that the claimant be furnished a 
statement of the case, generally meets the requirements of this proposed 
subsection. 

SECTION 6. ANCILLARY MATTERS 

Section 6 of S. 1336 contains procedure for
(1) Appearance before the agency, 
(2) Pra(?tice by attorneys, 
(3) Service of noti(?e, 
(4) Investigations, 
(5)Subpenas, 
(6) Notice of denials, 
(7) Computation of time, 
(8) Depositions and discovery, 
(9) ConsoHdation of proceedings, 
(10) National defense and foreign policy matters, 
(11) Declaratory orders, and 
(12) Summary decisions. 

Much of the procedure prescribed in this section is either similar 'Or comparable 
to present agency practkes. 

Section 6(a). Appearance 
This subsection provides for the right of a person to appear before the agency, 

and his right to be represented by counseL Present Veterans' Administration 
procedures are consistent with this procedure. 

Section 6 ( b ). Practice l)y attorneys 
This subsection provides for the practice 'Of attorneys before the agency with

out the necessity for any special admission requirements provided he is a mem
ber in good standIng of the bar of the highest court of a State, possession, terri
tory, Commonwealth, or District Qf Columbia, and subsection (c) provides for 
the service of notice to such attorney, or other representatives. These provisions 
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are similar to those contained in S. 1466, 88th Congress, passed by the Senate, 
as 'well as S. 1758. 89th Congress. 

Although the Veterans' Administration has, f'or some time, required the formal 
recognition of attorneys, for the purpose of presenting claims for veterans' bene
fits, "i'e are in the process of eliminating such requirements and are developing 
procedures to permit any member in good standing of the bar of a State, posses
sion of the United States, or the Distrkt of Columbia, to practice before the 
Veterans' Administration upon submission of a power of att'orney from the 
claimant. 

Scction 6 (d). Invcstigations 
This subsection provides that all investigations and matters relating thereto 

must be authorizefl by law, and persons submitting evidence shall be entitled to 
a copy thereof. Present Veterans' Administration practices are in accord with 
those prescribed in this subsection. 
Section 6 (e). Subpenas 

This subsecti'on provides that every agency by rule provide for the issuance of 
subpenas upon request to any party to an adjudication and by rule designate 
officers who are authorized to sign subpenas. The authority of the Administrator 
of Veterans' Affairs to issue subpenas is now contained in 38 U.S.C. 3311-3313. 
We believe that the intention of this subsection is to limit its application to pro
ceedings in adjudications under section 5 of the bill and that it does not apply 
to nonadversary proceedings such as are involved in Veterans' Administration 
claim matters. 

Section 6 (I) and «(7) 

These subsections provide for prompt notice of denia~ of any application, peti
tion, etc., to persons interested therein accompanied by a statement of reasons 
therefor; and procedure for -the computation of time in matters when a period 
of time is prescribed or allowed. 
Section 6 (h). Depositions and discovery 

This subsection provides that depositions and discovery shall be available to 
the same extent and in the same manner as in civil proceedings and the district 
court, except to the extent that the agency deems such impractical and makes 
other provision by published rule. As in section 6(e), dealing with subpenas, 
it is believed that this SUbsection has application only to adversary proceedings 
in adjudications under secUon 5 of the bill and does not have application to non
adversary proceedings, such as are (l'onsidered by the Veterans' Administration 
in veterans' claims matters. Public Law 87-666 has estabUshed procedures 
designed to fit the nonadversary-type proceedings which are before the Vet· 
erans' Administration which require that a claimant, upon filing a notice of 
disagreement, be furnished a "statement of the case" summarizing the pertinent 

. evidence and law, as well as the decision and reasons therefor. Additionally, 
service and welfare 'Organizations, as well as attorneys and agents presenting 
claims for benefits on behalf of veterans and designated to do so by power of 
attorney, are permitted access to information contained in the veterans' files. 

Section 6 (i), (j), (k), and (l) 
These subsections do not appear applicable to Veterans' Administration 

functions. 

APPENDIX II: MISCELLANEOUS COMMENTS ON S. 1100, S. 1336, S. 1758, 
AND S. 1879 

AMERICAN GAS ASSOCIATION, INC., 
New York, N.Y., May 10, 1965. 

Hon. EDWARD V. LONG, 
Chairman, Subcommittee on Administrative Practice and Procedure 01 the 

Committee on the Judicia'ry, U.S. Senate, Washington, D.C. 
DEAR SENATOR LONG: We transmit herewith a statement regarding S. 1336, 

89th Congress. 1st session, a bill to amend the Administrative Procedure Act. 
We understand that hearings are scheduled to begin May 12. This statement 
was prepared for AGA by our special committee of executives on regulatory 
affairs, Robert A. Hornby, chairman. 

Last August, this association submitted a statement regarding S. 1663 of the 
88th Congress. Your staff was kind enough to consider our statement at that 
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time in redrafting the Administrative Procedure Act into its present form. We 
appreciate this courtesy. During recent years, regulatory delay has posed major 
problems to the gas industry. Our special committee of executives on regulatory 
affairs has addressed itself assiduously to this problem during these years. .\ 
special report on the problem of regulatory delay was made available to the 
Jj"'ederal Power Commission, and Chairman Swidler was kind enough to say that 
eight of the nine recommendations not requiring legislative action had been 
adopted in whole.or in part. 

Our comments address themselves to what \ve understand to be two broad 
objectives of the bill. First, it is important that fairplay be assured all parties 
before an administrative agency. Second, we believe it equally important to 
assure that every effort is made to expedite agency action and to eliminate 
regulatory delay. 

In 1964 legislation was passed which authorized the formation of an AdminiR. 
trative Conference of the United States (Public Law 88-499, 88th Cong., S. 1664 
Aug. 30, 19(4). Of course, the membership of the Administrative Conferenc~ 
has not yet been appointed. The American Gas Association believes that, when 
organized, the Administrative Conference should have an opportunity to review 
any redraft of the Administrative Procedure Act that may be arrived at during 
the course of your hearings. 

Please let us know if we can be of further help to you. Our SpeCial COlli. 
mittee of Executives on Regulatory Affairs is a continuing one. It is charged 
with the responsibility of working for concepts and procedures of regulation that 
will be truly modern and thus responsive to the public interest. We stand 
ready to assist your subcommittee and its staff in the drafting process. 

Respectfully, 
GUY W. WADSWORTH, Jr. 

STATEMENT ON BEHALF OF THE AMERICAN GAS ASSOCIATION 'WITH RESPECT 
TO S. 1336 

The American Gas Association (A.G.A.) represents approximately 365 natural 
gas transmission and distribution companies and as such is concerned primarily 
with the proposed bill, S. 1336, as it would affect procedures before the Federal 
Power Commission under the Natural Gas Act (hereinafter referred to as the 
FPC and NGA, respectively). 

We agree that, after nearly 20 years, it is appropriate to evaluate and, if pos. 
sible, improve the Administrative Procedure Act of 1946 (APA). Certainly, the 
IJroposed bill makes some such improvements and the subcommittee and its staff 
are to be complimented on their efforts. However, in that .S. 1336 seeks to tailor 
a procedural statute to the requirements of literally dozens O'f different agencies 
with their widely differing procedural requirements, care must be exercised lest 
more problems be created than are solved. With the extensive experience of the 
members of this association in proceedings before the FPC as a background, we 
should like to make what we hope will be constructive suggestions. 

First, we support what we understand to be the bill's two broad objectives: 
(a) That all parties before an administratiVe agency be assured of fair

play, as to both substantive and procedural due process. 
(b) That, since "justice delayed is justice denied," every effort be made 

to expedite agency action and to eliminate regulatory delay. 
Secondly, our comments are confined to what we believe to be the bill's basic 

problem areas plus some limited and specific procedural suggestions. 
Thirdly, in connection with the bill's objective of expediting agency action and 

eliminating regulatory delay, it is not amiss to' emphasize that a most critical 
problem confronting business subject to regulation by Federal agencies has been 
the delay before final decision was reached. In our dynamic society, it is nO't 
practical for important business decisions to be in suspension for years. For 
example, rate proceedings before the Federal Power CO'mmission involve the issue 
of the cost O'f raw material, which, in the case of natural gas, constitutes ap
proximately 50 percent of the total cost of doing business. Yet, in many cases, 
customers do nO't know this cost for a long time. CO'mmonsense and sound busi
ness practice require a reduction in regulatory delay. 

As pointed out in greater detail below, one of A.G.A.'s chief concerns willi 
S. 1386 is that certain procedural provisions WOUld, in its opinion, aggravate and 
not mitigate the delays presently inherent in the regulation of the gas industrY. 

http:whole.or
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The public interest-as represented by the consumer, as represented by industry 
which needs gas far many new and advanced processes, and as represented by 
the millions Qf investors in these large enterprises-requires this committee, as it 
debates this legislation, to keep uppermost in its mind the question: Will this 
hinder or will it expedite agency decisions? 

I. DEFINITIONS-SECTION 2 (d) 

Section 2 ( d) of the APA defines "order" as fQllows : 
"(d) ORDER AND ADJUDICATleN.-'Order' means the whole 0.1' any part Qf the 

final dispesition (whether affirmative, negative. injunctive, 0.1' declaratory in 
form) of any agency in any matter other than rulemaking but including licens
ing. 'AdjudicatiO'Il' means agency process fer the fermulation of an order." 

Sectien 2 (d) of S. 1336 deletes "other than rulemaking" fer the apparent pur
pese ef including rulemaking proceedings and rulemaking orders under the defini
tien of orders and adjudication. We support this because ratemaking proce
dures and orders have been held to be "rulemaking" and were therefore excluded 
from the provisions of the APA relating to adjudication. Since such prQceed
ings are often highly controversial and affect substantive rights, parties to such 
proceedings should have the same protection under the APA as is afforded parties 
to other administrative proceedings. There is a possible ambigUity, however, 
which should be corrected by adding after the word "licensing" on line 9, of 
page 3/ the words "and ratemal{ing." Since licensing is expressly included, and 
since it is the obvious intent of 'the draftsmen of the bill to include ratemalcing, 
we submit that future litigation will be aVQided by inserting such specific refer
ence to ratemaking. 

II. VENUE-SECTIQN S (C) AND SECTION 10 (b) 

A. Section 3(c) requires every agency to make all its recerds promptly avail
able to any person and provides that upon complaint to the diE)trict CQurt Qf the 
United States "in the district in which the complainant resides, or has his prin
cipal place of bnsiness, or in which the agency records are situated shall have 
jurisdiction to enjoin the 'agency from the withholding Qf agency records'" '" "'." 
We submit that in cases where an agency has offices in the District of Columbia 
and in various other places the complainant may not know where the agency 
records in question are kept and considerable confusion as to. proper venue 
might result. This can be aVQided by giving jurisdiction to the District Court 
of the United States fQr the District Qf Columbia. It is recommended that tlie 
words "for the District of (,.;()lumbia or for" be insert,ed after "United States" on 
page 7, line 8, and that the word "in" be deleted. 

B. Section 10 (b) provides that ,a proceeding for judicial review shall be CQm
men('ed by filing a complaint in the district court in the judicial district in which 
the complainant resides or has his principal place of business "Qr in which the 
acts giving rise to the agency actiQn took place'" '" "''' (p. 30, lines 20-21). 
The quoted language is ambiguous. It is usually impQssible to pinpoint a par
ticular act Qccurring in a particular judicial district as being the one which 
gave rise to the agency action. For example, a pipeline may cover many judicial 
districts, and a rate action cannot be limited to anyone district. Consequently. 
it is recommended that ·the quoted language should be deleted and the following 
substituted therefor: "or in which the agency is located or in the District of 
Columbia." 

IlL PROPOSED .SECTION 4(C) PARAGRAPH (4)-JUDICIAL REVIEW OF RULEMAKING 
ORDERS WHERE SUBSTANTIVE RIGHTS ARE INVOLVED 

There is no expressed provisiQn in the bill authorizing judicial review of rille
making orders which may affect substantive rights. 

The necessity of judicial review Qf certain rulemaking orders is emphasized 
by the recent decision of the U.S. Supreme Court in FPC v. Te;uaco, Inc., 377 
U.S. 33,13 L. Ed.2d, 112, 84 S. Ct. 1105 (1964). This case arose out of the fol
lowing fact situation. 

The FPC adopted a rule prQviding that It would reject, withQut a hearing, any 
applicatiQn pursuant to sectiQn 7 of the Natural Gas Act for a certificate of pub
lic convenience and necessity where the application disclosed that it was sup

1 Unless otherwise noted, all page and line references are to S. 1336, print of Mar. 4, 
1965. 
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ported by a gas sales contract containing certain types of indefinite price-escala_ 
tion provisions.~ 

There was no provision by which persons who opposed such rule could seek 
judicial review of it. 

Thereafter, a natural gas producer filed an application for a certificate of pub
lic convenience and necessity pursuant to section 7 of the Natural Gas Act, Which 
section expressly provides that the 1!~PO shall set such application for hearill'" 
The application was rejected without hearing on the ground that it was Sll~: 
ported by contracts containing the type of escalation clause proscribed by the 
FPC's ·rule. The natural gas producer contended that he was entitled to all 
evidentiary hearing to show that the contract provisions in question were ill tlw 
public interest since he had not been given an opportunity for suell a bearing or 
judicial review with respect to the rule itself. 

The court of appeals reversed the FPC, but the U.S. Supreme Court upheld the 
FPC's action, holding that, in filing the application under section 7 (c), the cmu
pany must comply with the E'PC's rules. It further stated that, to require tht~ 
FPC to proceed only on a case-by-case basis, would force it to repeat in heari!w 
after hearing its conclusions that condemn the particular pricing provisions. ,., 

In consequence it is obvious that, unless proper safeguards are provided a 
party may be effectively deprived through rulemaking of a hearing and judicial 
review on matters affecting his substantive rights. S. 1336 should, therefore 
be amended to avoid such a deprivation of rights, as hereinafter suggested. COl1~ 
ceding that the Commission must not be required to adopt a case-by-case approach 
where a rulemaking proceeding would be more appropria'te, it is submitted that 
when the Commission formulates a rate or certificate policy in a general rule
making proceeding, it should comply with the statutory hearing requirements 
contemplated for rate and certificate cases. Agencies should not be allOwed 
to adopt lesser procedural standards in rulemaldng proceedings where rates 
or certificate policies for the whole industry are involved than where only one 
company is involved. , 

We urge the committee to consider adding a paragraph (4) to section 4, sub
section (c), substantially as follows: 

"No agency shall make any rule the effect of which may be to impair or deny 
directly or indirectly the right of any person to an adjudication of a matter Ol' 
issue where a hearing or adjudication of such matter or issue is provided by 
statute, unless a hearing on such proposw rule shall be had on the record in 
accordance with the provisions of subsection (c) (2) of this section. The agency's 
final action shall be subject to judicial review as provided in section 10 of 
this Act." 

It is further recommended that at the end of section 4(g) (p. 11. line 25) . 
the following language be added: "Denial of any such petition shall constitute 
final agency action within the meaning of section 10 hereof." 

lV. SECTION 4 (D)-EMERGENCY RULES 

For the purpose of clarification. it is recommended that on page 11, line 7. 
before the word "period" the word "total" be inserted to make it clear that it 
is the' intent of the bill that emergency rules should be in effect for a totaZ 
period of not more than 1 year rather than 1 year in addition to the basic 6 
months' period. In the absence of this provision. the bill might be constrned 
to authorize emergency rules to be placed into effect for a total period of 18 
months. This would permit an unwarranted use of the emergency power. 

v. SECTION 4(H)-EXEMPTIONS 

Section 4 (h) provides that section 4 shall not apply in c€'rtain situation!'l in
cluding "(4) . minor exceptions from, revisions of or refinements of rnles whirh 
do not affect protected SUbstantive rights; * ... *" (p. 12. lines 7-8). By provid
ing certain SUbstantive rights are "protected." there is an implication that cer
tain SUbstantive rights are not protected. We submit that the provisions of 
section 4 should be adhered to wherever any substantive rights are involved. 
Consequently, it is recommended that the word "protected" be deleted on pngt' 
12, Hne 8. of the bill. 

! We want to emphasize that we would not regard it as appropriate that we ('()mmt'llt 
upon the merit of the particula.r rule involved; we emphasize only the lack of proc('!lurnl 

safeguards. 
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VI. SECTION 5 (a) (2)-RULES OF CIVIL PROCEDURE OR RULES OF CRIMINAL PROCEDURE 

Section 5(a) (2) requires that every agency shall provide adequate rules gov
erning its pleadings, including responsive pleadings, and other papers. It re
quires that, "To the extent llracticalJle, such rules fihall conform to the Rules 
of Civil Procedure or the Rules of Criminal Procedure for the United States 
district courts." (P. 13, lines 1-4.) The Rules of Civil Procedure and the Rules 
of Criminal Procedure for the U.s. dhltrict courts are subRtantiaIly different, be
cause each is designed to cope ·with particular problems in a mUlllwr dictated by 
experience. Still different procedural rules have evolved in the various agencies 
to cope with the entirely cli:'!tinct problems of administrative law. Decades of 
experience and intelligent effort on the part of administrative agencies and their 
staffs may be 10i'lt or impaired if Congrt'ss now sees fit to require that the rules 
of snch agencies conform to either the Rules of Civil Procedure or the Rules of 
Criminal Proeedure to the extent practicable. It is recommended that the fol
lowing be deleted, "To the extent practicable, such rules shall conform to the 
Rules of Civil Procedure or the Rules of Criminal Procedure fo'r the lJ'nited 
States District Courts." 

VII. SECTION 5 (a) (6)-SEPARATlON OF FUNCTIONS 

We are in accord with the bill's' fundamental objective of strengthening the 
present provisions so as to separate the functions of investigating, prosecution, 
and advocacy, from the function of decisioumaldng. While we recognize that 
there may be opposition to such strengthening, on balance we believe it is war
ranted. 

It is a fundamental principle of the Anglo-American system of law that an ad
vocate of a particular position cannot also be a judge in the same case without 
serious risk of depriving the parties of a fair hearing. Clearly, the drafters of 
the bill recognize this principle. The question posed is whether the separation 
of functions prescribed in the bill is appropriate. In this connection, the com
mittee's attention is directed to two specific problems: 

A. In many situations, filings are processed by the agency staff and there 
is no contested bearing. In these cases we see no reason why tbe staff in
vestigating the filing should be precluded from advising the agency in dis
posing of these matters. Therefore, we suggest the last sentence of section 
5 (a) (6) (A) of the bill be amended to provide: 

"No officer, employee, or agent other than a member of an agency engaged 
in the performance of investigating, prosecuting, or advocating functions for 
any agency in any contested: case shall participate or advise in the decision, 
or in agency appeal or review thereof pursuant to section 8, except as witness 
or counsel in public proceedings." 3 

This modification makes the separation of functions apply specifically 
to contested proceedings where agency personnel may very well take an 
adversary position. 

We recommend striking the words "or a factually related" from sub
paragraph (A) of section 5(a) (6) as drafted since this would be too 
restrictiVe upon the agency in the use of its available personnel. 

B. InFPO contested proceedings, staff Witnesses will frequently 
testify in support of a new approach or a new policy which has either 
been formulated or cleared by the chief of the bureau concerned. We 
believe ex parte type advocacy to the Commission during decisionmaking 
by a bureau chief, who. has assisted in the formulation or directed the 
formulation of the staff position, is unfair. Some means should be pro
vided by statute to prevent it. In rewriting the draft bill (both subpars. 
(A) and (B) of sec. 5(a) (6», it is urged that consideration be given 
to this problem, taking into account both the recognized need of the 
FPC to have the advice of informed staff personnel and at the same 
time the need to preserve fair play. 

vm. SECTION 6 ( 1) -SUMMARY DECISIONS 

Section 6(1) (p. 21, lines 11-13) authorizes an agency to dispose of motions 
for summary decisions, motions to dismiss, or motions for decision on the 
pleadings. The bill is devoid of any indication of the type of case to which 

3 Pp. 14-15, line 22 of p. 14 to line 2 of p. 15. 
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it would apply. MO'reO'ver, such summary action does nO't seem appropriate 
to proceedings under the NGA, which specifically prO'vides that parties are 
entitled to a hearing on the sUbstantive issues involved in sections 4 (rate) 
and 7 (certificate ) proceedings thereunder. We believe that this section 
shO'uld either be deleted O'r tile areas to' which it is to be applied should be 
set forth in detail sO' that it does nO't become a device fO'r depriving parties of 
substantive due process. This cO'mment alsO' applies to' sectiO'n 7 (b) (8) , 
which empowers presiding O'fficers to' dispose O'f motiO'ns fO'r summary de
cisiO'ns, motiO'ns fO'r decisiO'n O'n the pleadings, O'r mO'tiO'ns to' dismiss. 

If sectiO'n 6 (1) is nO't deleted, it is recommended that it be amended to' pro
vide as fO'llO'WS : 

"(1) SlI,mmary tiecisions.-An agency is authorized to' dispose O'f mO'tions 
fO'r summary decisions, mO'tions to' dismiss, or motiO'ns fO'r decision on the 
pleadings, provided that this prO'visiO'n shall nO't be applicable where a party 
has a statutory right to' a hearing and provided further that O'rders issued 
hereunder shall cO'nstitute final agency actiO'n within the meaning O'f section 
10." 

IX. SECTION 7 (C)-BURDEN O'F PRO'OF 

Section 7 (c) O'f the bill states that, except as O'therwise prO'vided by statute, 
the proPO'nent O'f a rule O'r O'rder shall have the burden of proof. It is recom
mended that the words "and O'f gO'ing fO'rward initially with the proof" be 
added at the end O'f the first sentence O'f this section. The FPC has taken 
the PO'sitiO'n in rate investigations under sectiO'n 5 of the NGA that, even 
thO'ugh it has the burden of prO'O'f with respect to' the unreasO'nableness O'f 
the rates in questiO'n, it can nevertheless fO'rce the respondent cO'mpany to 
assume the burden O'f gO'ing fO'rward-in effect, proving its defense. We 
believe this interpretatiO'n should be cO'rrected. 

X. SECTION 7(C)-WRITTEN EVIDENCE 

The last sentence of section 7(c) provides that any presiding O'fficer may, 
where the interest of any party will not be prejudiced thereby, require the 
submissiO'n of all or part of the evidence in written form. We sUPPO'rt this 
provision as far as it goes. HO'wever, the agency shO'uld have the same 
authO'rity. CO'nsequently, we recommend insertion O'f the words, "The agency 
or" befO're the word "any" on page 23, line 19. 

XI. SECTION 8 (C) -.APPEAL AND REVIEW 

We strO'ngly urge that sectiO'n 8(c) be deleted ~n its entirety (pp. 25-28). 
This sectiO'n, which is lengthy, cO'mplicated, and abstruse, would, if enacted, 
create cO'nfusion and delay. It would not accO'mplish any useful purpose 
for the fO'llO'wing reasons : 

A. It prO'vides that in appealing frO'm an examiner's decision: 
"Any PO'rtiO'n O'f the record relied upon s'hall be identified by detailed 

page references. Except fO'r good cause shown, nO' exceptions by any 
party shall rely on any question of fact O'r law upon which the presiding 
officer had nO't been afforded an O'Pportunity to pass" (p. 26, lines 8-13). 

The first quoted sentence deals with the kind of minutia which shO'uld 
be left to' professiO'nal practice O'r commissiO'n rules. A statute shO'uld not 
require something which under particular circumstances might nO't be 
necessary or practical. MO'st lawyers annO'tate their briefs and excep
tions very carefully but in many cases general references are quite ade
quate. . The agencies certainly can prO'tect themselves in this area by 
rule. The secO'nd qUO'ted sentence is objectiO'nable because: 

(i) If the agency's expertise is greater than the examiner's a party WO'uid 
not be permitted to' call upon the agency to take O'fficial n'Otice O'f matter of 
which the emminer did not take official notice. Assume, fO'r example, that 
the examiner finds that 'SO'mething is 'blaek when everyone ass(X:ia"ted with 
the case except the examiner knew all the time that it was white. Tihe CO'm
mission knew it was white, everyone assumed the examiner knew it was 
white and submitted no evidence O'n the subject. This language could 'be 
cO'nstrued so as to preclude the Commission from taking official notice O'f this 
fact and reversing the examiner's finding. It might be argued that the 'lan
guageO'n page 26, line 10, "except fO'r good cause shown" takes care of this. 
Weare inclined to' believe, hO'wever, that this sentence is a trap or pitfall 
'which could onlybe avO'ided by devising some type O'f "'bO'iler plate" to be 
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included in each exceptio.n requesting in sulhstance that if the CQmm1ssi'On 
detel'lll1ines that the exeeptiQns vio.l-ate this 'provisiQn, that it find that go.Qd 
cause has been shQwn fQr passing upon this Po.int withQut the examiner hav
ing ruled upon it. If this provisiQn beco.mes law, a great deal of litigatiQn 
may ev'Olve around the questio.n of whether the presiding Qfficer had been 
affo.rded an opportuni.ty to. pass o.n particular issues. This is an unnecessary 
encumbrance of the administrative process. 

(ii) The examiner might reach a conclusion cQntrary to. law without 
knowing o.r considering the legal pOint. It might never have been raised 
because his actio.n was no.t anticipated. The 'parties should be permitted to. 
raise the 'point 'On appeal. The fallacy of this pro.visio.n apparently stems 
from an assumption that the decision will be fo.r A or I3.gainst B. ']The ad
ministrative process is by its nature pragmatic 'and hearing examiners and 
agencies often reach necessary so.lutions which were never advocated by any 
party. Such so.lutio.ns may raise new issues no.t co.nsidered by the emminer. 
There is no. way to. ask an examiner to. reco.nsider. It is necessary t'O appeal 
to. the agency to. get co.nsideratio.n Qf these issues. 

B. Subsectio.n 2 pro.vides that except to. the extent that the establishment 
o.f an agency appeal bQard is clearly unwarranted 'by the number of proceed
ings in which exceptio.nsare filed 'Or that agency appellate procedures have 
been Qtherwise prQvided 'by Co.ngress, each agency shall establish an appeal 
board. 

There may be Qther criteria besides the number Qf proceedings in which 
exceptio.ns are filed which shQuld determine the desirability o.f an appeal 
board. The nature Qf the pro.ceedings sho.uld be taken into. accQunts as well as 
the importance Qf having agency PQlicy established on the basis Qf facts 
presented to. the CommissiQn o.n the reco.rd. 

In additio.n to. this unwarranted limitatio.n o.f criteria, there are other 
o.bjectio.ns to. this pro.visio.n. It requires that all petitio.ns fo.r review o.f an 
examiner's dec;sion Wo.uld be determined by the appeal bo.ard except where 
a party requested the Commissio.n to. review the examiner's decisio.n. In 
the latter situatio.n, the Oo.mmission would not have any discretio.n to. refer 
the matter to. the appeal bo.ard. It Wo.uld either review the matter itself, 
Qr affirm the examiner's decisiQn in tQtal. While there may be certain 
agencies as to. which this general apprQach may be so.und, we Wo.uld regard 
it as cumbersQme, time cQnsuming, and unduly restrictive if applied to. 
the FPC.~ 

As suggested at the outset, delay and resulting uncertainty is the current 
hallmark Qf administrative pro.ceediings in to.o many instances. This proeedure 
will co.mpound this pro.blem. 

We submit that the pro.per means of handling this questiQn would be by 
amendment to. each agency's basic statute.' In this way co.nflicts between the 
APA and the several Qrganic regulatQry statutes eQuId be avo.ided. 

In support o.f Qur Po.sitiQn, we point Qut certain pro.blems which arise when 
the appeal bo.ard procedure pro.VJided fQr in sectiQn 8 is cQmpared with the 
stautQry pro.cedure provided fo.r in judiCial review under the NGA, which makes 
it necessary that an applicatio.n fQt: rehearing of the FPC's final order be filed 
before seeking judicial review. As we understand the pro.visions Qf the pend
ing bill, the vario.us steps in a pro.ceed,ing befo.re the FPC would be as fQllQws: 
First, there WQuid be a hearing and an examiner's decision. Next, there Wo.uld 
be a review by an appeal board unless a private party requested review by the 
CQmmissio.n itself. FQllQwing these several CQnsiderations o.f the case, it WQuid 
be necessary to' file an applicatio.n for rehearing befQre seeking judicial review, 
unless the NGA and/o.r the pending bill are mo.dified to. pro.vide that an appli
cation to the FPC fQr review Qf a decision o.f the appeal board is equivalent to' 
an application fQr rehearing under sectiQn 19 o.f the NGA.8 

The pro.posed prQceeding is made even more cumbersQme by subsectiQn 8(c) (4) 
which prQvides that after the case has finally reached the to.P echelo.n within the 

"We also seriously question the provlS>ion which would enable examiners to sit In review 
of their fellow examiners with whom, al'l It practical matter, they are closely associated, 

5 The A.G.A. has previously recommended that the FPC ~ increased to 7 memberl'l and 
~ authori!r.ed to sit in panels of 3 Commissioners. The orders of such panels would be 
orders of the FPC and only subjPct to application for rehearing, which application is a 
prerpquisite under sec. 19 of the NGA to an apppal to a court. 

t! We are advised that in some situations where appeal boards have been so tailored to 
the particular requirements of an agency and where the basic agency statute has heen 
nmended to accomplish the desired objectives, such as at the Federal Communications 
ComrnisMon, appelll boards have worked successfully and have actually cut down the time 
previously required to obtain review of an examiner's decision. 
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agency, if material questions of fact are raised, the agency shall remand the 
case to the presiding officer with instructions for further proceedings. Under 
existing law, cases are frequently pending before the FPO for more than 5 years. 
Under this bill delays would be even greater. 

In addition to the foregoing comments, 8ubse<!tion 8 (c) (5) uses the terms "re
view" and "appeal" in an ambiguous manner which implies that they are meant 
to have different meanings. Such terms are not defined in the bill to have other 
than their normal meaning. Consequently, this subsection is abstruse and diffi
cult to understand. 

XII. SECTION 10 (a) -JUDICIAL REVIEW 

Under section 10(a) of the APA, any person suffering "legal wrong, or ad
versely affected or aggrieved" by agency action is entitled to judicial review. 
Under se<!tion 10(a) of the bill, only persons "adversely affected in fact" shall 
have standing and be entitled to judicial review (p. 29, lines 23-25). For 
reasons which we do not understand, the bill obviously restricts the right to 
judicial review. Is it intended that persons suffering "legal wrong" shall not 
necessarily be entitled to judicial review? The bill apparently reflects the theSis 
that certain persons who are "aggrieved" may not be "adversely affected in fact." 
We submit the proposed amendment to section 10(a) might substantially impair 
the right of judicial review and, in any event, it would result in subsequent and 
Bubstantial litigation to determine the meaning of the new language. Accord
ingly, we urge that in the absence of some compelling reasons not presently dis
closed, the present provisions of se<!tion 10(a) be kept. 

Respectfully submitted. 
AMERICAN GAS ASSOCIATION, INC., 
GUY W. WADSWORTH, Jr., Pr~8iaent. 
RORERT A. HORNBY, 

Chairman, Special Committee oj Ea>ecutives on Regulatory Affairs. 

AMERICAN NEWPAPER PUBLISHERS ASSOCIATION, 
New York, N.Y., May 11, 1965. 

Hon. EDWABO V. LoNG, 
Committee on the Judiciary, 
U.S. SeniJ,te, Washington, D.C: 

DEAR SENATOR LoNG: The enclosed ANPA statement is submitted for the ree" 
ord of hearings on freedom of information legislation by your Subcommittee on 
Administrative Practice and Procedure May 12, 13, and 14. Our statement was 
prepared by John H. Oolburn, editor and ,publisher of the Wichita (Kans.) Eagle 
and Beacon and member of the ANPA Federal Laws Oommittee. 

Our association wishes also to express its deep appre<!iation of the work 
you and your fellow committee members have carried onto promote not only 
the legal access to public information but the public's understanding of the 
importance ()f this subject in ()ur free society. In this respect your committee 
and the ANPA have been working on parallel lines. This is a source of deep
satisfaction to us. . ' 

With high esteem. 
Sincerely yours, 

STANFORD SMITH, 
General Manager. 

STATEMENT OF JOHN H. OOLBURN, EDITOR AND PUBLISHER OF THE WICHITA: 
(KANS.) EAGLE AND BEACON AND MEMBER OF THE FEDERAL LAWS OOMMIT
TEE OF THE AMERICAN NEWPAPER 'PuBLISHERS ASSOCIATI.oN, IN SUPPORT OF 
BLLL S. 1160 

,The American Newspaper Pwblishers Association (ANPA), an organization 
.of more than 930 daily newspaper members w,ith 00 percent of the t.otal daily 
newspaper circulation in the United States, advocates favorahle action on 
Senate bill S. 1160 and section 3 of bill S. 1336. This proposal t.o require 
Government agencies to make "records promptly available to any person" is 
.of vital public interest. 

Most of my 35 years as a reporter, foreign correspondent and editor have 
been dedicated to keeping the public informed as to how Government affairs 

http:ASSOCIATI.oN


ADMINISTRATIVE PROCEDURE ACT 513 

are conducted. Since World War II, especialy, I have been more and more 
concerned by efforts of Government agencies to deprive the people of legitimate 
information, which they need to properly exercise their role as responsible 
citizens. 

Before I became a member of the ANPA Federal Laws Committee. I had the 
privilege of serving as chairman of the ]~reedom of Information Committees 
of the American 'Society of Newspaper Editors and the Associated Press iVlan
aging Editors Association. 

Senate passage last year of S. 1666, the "right to kno·w" Ibill, refiected a 
growing conviction among Members of the Congress that such legislation is 
necessary. It also refiected a determination to recognize the concern among 
informed people that Government secrecy has exceeded 'Proper bounds. It is 
gratifying to our ANPA membership to note the strong bipartisan suppo·rt al
ready accorded the legislation you are considering today. 

In our view, the amendments needed to implement an effective Federal public 
records law are badly needed. They are long overdue. This is amply demon
strated by the sorry record of experience with the secrecy loopboles in section 
3 of the Administrative Procedure Act since 194.6. 

Let me empbasize and reiterate tbe point made by others in tbe past: Re
porters and editors seek no special privileges. Our concern is tbe concern of 
any responsible citizen. We recognize that certain areas of information must 
be protected and withheld in order not to jeopardize the security of this Nation. 
'Ve recognize legitimate reasons for restricting access to certain other categories 
of information, which have been spelled out clearly in the proposed legislation. 

What disappoints us keenly, what we fail to comprehend is the continued op
position of Government agendes to a Simple concept. That is the concept to 
share the legitimate business of the pnblic with tbe people. It is not a new 
concept. It was the basis for enactment of the Administrative Procedure Act 
in 1946. Senator McCarran, chairman of the Committee on Judiciary, in re
porting the measure to tbe Senate, put the concept in these words: 

"The section (sec. 3) has 'been drawn upon the theory that administrative 
operations and procedures are public property which tbe general pUblic, rather 
tban a few specialists or lobbyists, is entitled to know or have ready means of 
knowing with definiteness and assurance." 

This Simple concept would take mucb of the mystery and the- secrecy out of 
Government operations. It was needed in 194.6 becaUse Federal regulatory 
agencies had abused their power through arbitrary, capricious, and oppressive 
action-action that was protected tben by a policy of secrecy and still is pro
tected today. 

But wbat bappened? The results under section 3 were far different from that 
conceived by its framers. Inste-ad of opening cbannels of information, section 
3, as interpreted in practice, did precisely the opposite. The Senate Committee 
on the Judiciary, in its 1964 report recommending passage of S. 1666, noted that 
section 3, now "is cited as statutory authority for withholding of virtually any 
piece of information that an official or an agency does not wish disclosed." 

Please note tbat this is not a complaint -of some newspaper organization or 
public group. This is the conclusion of a re-sponsible and respected committee 
of Congress. It is concerned with "tbe need for a better informed public. 

It is significant that the committee indictment went on to say : 
"Under tbe present section 3, any Government official can, under cover of law, 

withhold almost anything from any citizen under vague standards-or, more 
precisely, lack of standards-in section 3. It wonld require almost no ingenuity 
for any official to think up a reason wby a piece of information should not be 
withheld (1) as a matter of 'public interest,' (2) 'for good cause found,' or (3) 
that tbe person making the request is not 'properly and directly concerned.' And 
even if his reason bas not a scintilla of validity, there is aJbsolutely nothing that 
a citizen seeking information can do because there is no remedY available." 

Here is ample reason, based on careful evaluation of testimony and research 
why amendments are needed. Our citizens are being deprived of fundamental 
rights. As Government has grown bigger and more complex, information manip
ulation and control has become more sopbisticated. Access to news sources, 
reports, findings, department rulings, and opinions comes under tighter re
strictions. 

A gigantic information screen, that can 'be penetrated only by time-consuming 
diligence or connivance, shields Government departments and agencies. 
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This screen of secrecy is a barrier to reporters, as representatives of the 
public, to citizens in pursuit of information vital to their business enterprises 
and is a formidable barrier to many Congressmen seeking to carry out their 
constitutional functions. Many loyal, conscientious Government employees 
share our concern. They recognize the right of a taxpayer to know how his 
money is 'being spent, to know how public business is conducted, the reasons 
for decisions that affect the lives, businesses, and future of our neonl&> 

As the Senate Committee on the Judiciary found in 1946 and found again in 
1964, there is nQ justification for most of the secrecy. If permitted to C'Ontiul1e 
this policy of secrecy will lay the foundation for a totalitarian bureaucracy 
that will be an even greater threat to public welfare. 

This subcommittee, I hope, will share our concern for the future as well as 
the present. Well educated citizens already tend to regard problems of govern
ment as too technical and too complex to follow closely. Their apathy has 
grown with the more intense manipulatlon and control of information and the 
frustrations of trying to cope with Government redtape. Donald N. Michael 
a social psychologists and a resident fellow of the Institute for Policy Studi,'~ 
here in Washington, makes some pertinent points about the future in a new 
book, "The Next Generation." He notes that our concerned young people and 
adults will continue ;to feel frustrated and inadequate in the face of complexities 
and secrecies. He foresees a mO'llllting trend toward developing policies thron~h 
a technique of rati-onalization, which may be based more on technolOgical fae. 
tors than 'On wisdom. These techniques of rationalization can have good and 
bad C'Onsequences. At their worst, Dr. Michael says, they could lead to a 
garrison state. 

(Parenthetically, we might point out that in the hearings on Senate bill 
S. 1666-the "right to know" bill-Government agencies appeared to utilize 
rationalization rather than wisdom to justify policies denying access to 
information. ) 

Some time ago in a paper presented to a symposium at the Battelle MemOrial 
Institute in Oolumbus, Ohio, Dr. Michael, who is an expert in the study of 
cybernation, raised 'Other questions about how computer techniques may affect 
democraUc processes. The;se eame questions also concern the public interest 
in how Government decisions are reached. 

"Roughly the situation to be faced," said Dr. Michael, "is that social problems 
to be met will require the increasing application of computers by the Govern
ment to clarify the problems and opportunities, and to design and implement 
effectively the needed programs for social betterment." He notes that often 
defense and foreign policies are formulated through analy,sis of data processed 
Iby computers and that ,the basis for these decisions are "only dimly appre
hended by the informed public and totally beyond the comprehension and often 
the interests of the general public." 

Then Dr. Michael asks, "How then, will the interested layman be able to find 
out what 'mooels' were used that provided the 'facts' or interpretations on which 
the policy is based 7" These are vital public questions. They will grow in 
importance as so-called thinking machines are used more and more in decision
making processes. Such questions make it all the more imperative that there 
be greater access to information in our Government agencies. The new tech
nology is not limited to agencies charged with making defense and foreign 
policy. It is being utilized also by the agencies concerned with education, wel
fare, highways, and natural resources-agencies that are not entitled to secrecy 
protection on the grounds of security. 

Who is responsible for the computer programing? Who is responsible for 
the selection of raw material fed into the computer? Who is responsible for 
the analy,sis that goes to our poUcymakers asa study report or policy recom
mendation? These questions concern social and political scientists, other in
formed citizens, the press, and they puzzle many members of Congress. 

But there a're more obvious cases involving denial and manipulation of infor· 
mation that have nothing to do with new technology, with security or any other 
legitimate reasons. The pattern is clear from reams of previous testimony. 
Earlier, I mentioned barriers faced by Congressmen~as representatives of the 
people. Let's take a look at the Congressional Record for April 21, 1964. 

A member of the House Committee on Defense Appropriations, Congress
man William E. Minshall, of Ohio, expressed dismay concerning dhanges made 
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in Defense Department testimony under the guise of security. After rerhecking 
the original transcripts that were locked in the subcommittee safe, Mr. Minshall 
said: 

"More times than not the only security involved was the political security of 
the present administration. It was political censorShip, not national security, 
that was the guideline in determining what should be left for you to read in the 
final printed copies of the hearings * * *. The printed hearings only hint at 
what Secretary McNamara actually said about the interlocking of our de
fense and foreign policies." 

Congressman Minshall contended further that half of General Curtis Lel\Jay's 
testimony was censored, not because of any security data that was discIoserl 
but, because "his remarks did not happen to agree with Secretary McNamara's 
views." 

Out in Wichita we are somewhat prejudiced in favor of the Boeing Co. We 
l1ave felt, on the basis of the McClellan committee findings, that the people 
would have been better served-and tht'ir tax dollars better utilized-if Boeing 
had received the contract to build the TFX, or what is now known as the new 
F-l11 plan. Mr. McNamara and his press ambassador, Arthur Sylvester, gave 
the public and the press a real "snow job" to support the decision to award 
this contract to General Dynamics. 

Congressman Melvin Laird of Wisconsin pinpointed the problem of news man
ipulation in the TFX affair with this stateme!1lt during debate on defense 
appropriations: 

"Regardless of the kind of statement which has been issued, r have a con
fidential memorandum from Arthur Sylvester dated March 5. 1964, in which he 
dictates policy in the Department of Defense regarding the TFX * * *. He dic
tates what the Navy, the Air Force and their contractors must say about the 
TFX and its development." 

Congressman Laird inserted in the Record the memorandum issued by Syl
vester. It is rigid control guideline making clear that the public would be 
given no information on troubles being experienced with the TFX ship. 

The Defense Department is not the only culprit. Other administrative and 
regulatory agencies follow similar policies as the Moss subcommittee has 
reported in the past. 

There is a'n ironic note to this widespread agency policy of restricting the 
right of the citizen to find out how the public business is conducted. The irony 
is that while Mr. Citizen finds it more difficult to surmount the wans of bureau
cracy, the agents of Government pay more and more into the lives of the private 
citizen and his business. 

Many agencies have adopted a system of "snooping espionage." Some use 
bugging devices and other esoteric products of our new technology. The 
operators of these devices have violated the privacy and individual liberties 
of citizens and Government employes suspected of "leaking" legitimate informa
tion to responsible people. 

The Department of Justice in the past 10 years 'has undertaken the xespon
sibility of protecting individual and civil rights in certain areas of our society. 
However, as the legal representative, of Government departments it has ron
sistently ignored the citizen's rights and, in fact, has opposed efforts by, the 
public to learn more about agency operations. 

Congress has consistently sought to broaden acceL<:S to information, but the 
Attorney General's Office has just as consistently advised Government agencies, 
in effect, to impose a policy of secrecy. These policy guidelines come from the 
Attorney General's manual which advised, in part, that "the great mass of 
matl"rial relating to the internal operation of an agency is not a matter of 
official record." For example, acces.~ to budget information on how the tax
payer's money is spent is denied on the grounds of the Attorney General's in
terpretation that this is merely an internal "budget procedure." The manual 
advises that each agency can be the sole judge of whether a person has a 
legitimate interest in inspecting official records. This 'has led to such ridiculous 
rl1lingR as that by the Controller of the Currency denying a private citizen 
the right to examine blank-yes, blank-forms used by his agency. 

Now the Department of .Tustice again contends that the court enforcement 
provision of the proposed Federal records law is unfair. Why? Because this 
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provision would put on the agency the burden of proof to show ,,-hy it restricted 
access to specific items of infornlation. 

Under the present arbitrary policy of secrecy it is absolutely necessary that 
there be some remedy outside the executive branch of Government. Due 
process of law is the obvious remedy, This proposal would arm the distriet 
court with injunctive and contempt power to make available information that 
is not specifically restricted by this legislation, This is reasonable and fair 
for all concerned. Inevitably there will be areas of legitimate doubt and 
misunderstanding as to whether certain information should be released. But 
the question should be settled by due process and not by some bureaucrat 
whim. 

The Department of Justice philosophy that the burden of proof should lie 
with the citizen-and not the agency-is understandable in a totalitarian sys
tem. There the people are servants of the State. It is an absurd contention in 
a democratic system where the people are the masters and the State the 
servant. All citizens must have the right of legal recourse. Once this funda
mental right is denied then we move closer to the garrison state. 

In summary, what we are advocating is the right of the individual citizen 
to have aecess to accurate and freely available information about the Govern
ment of the United States. Eight legitimate categories of information are 
exempted from the diselosure requirements. These cover the vital areas of 
national defense and foreign policy, documents related solely to internal per
sonnel rules and practices of agencies; personnel and medical files, privileged 
trade secrets, commercial and financial information, memorandums dealing 
with matters of law or policy, and investigatory files compiled for law enforce
ment. We do not take issue with these prOVisions. 

We also want to emphasize .that the legislation does not give the mischiev
ously cU!ri'ous individual a "fishing license" to dip into Government files for 
secrets about his neighbor's business or about policies that would aid a potential 
enemy. 

You may be told that reporters 'are looking for scandal to sell newspapers. 
Only a small percentage of our total newspaper circulation in this C'Ountry is 
based on casual sales. Our products are delivered morning and afternoon to 
the ,homes of U.S. citizens, who must be better informed if they are to fulfill 
their responsibilities as citizens. We do not seek sensationalism. We, as 
newspapermen representing the public, seek facts. Ooncealment of legitimate-
facts by Government agencies often can be more detrimental to our welfare than 
their disclosure. We are interested in good government, in better government, 
and the protection of every citizen's rights. 

Good government in these complex periods needs the participation, ~upport, 
and encouragement of mor~ responsible citizens. Knowing that they ca'll de
pend on an unrestricted flow of legitimate information would give these citi 
zens more confidence in om' agencies and policymakers. Too many now feel 
frustrated and perplexed. 

Therefore, it is absolutely essential that Congress take tbis step to further 
protect the rights of the people--also assure more ready access by Congress
by adopting this disclosure law. ANPA strongly favors' enactment of the legis
lation; but we also recognize that it will impose on our repo'rters and editors 
a greatt:'r responsibility to keep the people more fully informed. Five years ago, 
Lyndon Baines Johnson, 0..'3 Vice-President-elect, made this statement in speak
ing to the convention of ilie Associated Press Managing Editors Association: 

"In the years ahead, th{)se of us in the executive branch must see that there 
is no smokescreen of secrecy. The people of a free country have a right to 
know about the conduct of their public affairs." 

There is no reason to believe that, as President, Mr. Johnson has changed his 
view. It is a view that was shared by the late President Kennedy. who 
said: 

"Within the rather narrow limits of national security, the people of the 
United States are entitled to the fullest possible information about their Gov
ernment-and the Pre'Sident must see that they receive it." 

"No smokesereen of secrecy-the fullest possible information"-these are 
l)ledges to the people from our Natiou's leaders. Oongress can support the 
executive branch in l{eeping faith with the people by enacting an effective 
disclosure act to replace a "smokescreen of secrecy." 
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AMERICAN TRIAL LAWYERS ASSOCIATION, 

AVIATION LAW SECTION, 


New York, N.Y., April 23, 1965. 

BERNARD FENSTERWALD, Jr., Esq., 

Chief Counsel, U.S. Senate, SttbcommUtee on Administrative Practioe and Pro

cedure, lVa8hingt,on, D.C. 
DEAR MR. FENSTERWALD: Many thanks for your letter of April 22 concerning 

the public information section of the Administrative Procedure Act.. 
Previous trial commitments preclude my attendance at the hearmgs, but I 

have previously forwarded a letter to Senator Long and Congressmen .Moss and 
Reid in this regard. A copy is enclosed and I would appreciate it if the subcom
mittee would give some consideration to the position stated in the enclosed letter. 

Kindest regards. 
Very truly yours, 

LEE S. KREINDLER, 
Chairman, A viatiorn. Law Section. 

AMERICAN TRIAL LAWYERS ASSOCIATION, 
AVIATION LAW SECTION, 

New York, N.Y., AprU 5,1965. 
Re Federal public records law bill, S. 1160; R.R. 5012. 
Hon. EDWARD V. LONG, 
U.S. Senate, 

Washington, D.C. 

Hon. JOHN Moss, 
House 01 Representatives, 
lVa<8hingt,on, D.C. 
Ron. OGDEN R. REID, 
H Quse of Representatives, 
Washington, D.C. 

DEAB SENATOR LONG AND CONGRESSMEN, Moss AND REID: In behalf of the Amer
ican Trial Lawyers Association, I certainly appreciate your cooperation in for
warding copies of the bills, a press release, and the hearings conducted last year. 

I understand that hearings will be conducted next week with regard to this 
legislation, but trial commitments preclude my personal attendance despite an 
earnest desire to express the Views of the association. 

Perhaps you are aware that our association represents approximately 18,000 
trial lawyers who specialize in civil tort litigation. Our publication Trial,. has 
a circulation of 50,000 trial lawyers. 

We strongly support passage of this legislation, with two reservations. The 
principle of full disclosure by governmental agencies cannot be seriously 
disputed. 

A problem, however, arises in formulating and articulating the exceptions to 
the general principle. 

The proposed legislation would establish a general rule requiring every agency 
to disclose "all its records.", Eight exceptions to the general rule are specified. 
Our association favors and strongly supports exceptions (1), (3), (4), and (6) 
through (8). 

We have, however, £'ierious reservations concerning the scope of two excep
tions, (2) and (5). Exception (2) would preclude the disclosure of matters 
"related solely to the internal personnel rules and practices of any agency." 
Exception (5) would preclude the disclosure of matter relating to "interagency 
of intra-agency memoranda or letters dealing solely with matters of law or 
policy." 

The United States of America has frequently been involved in civil tort litiga
tion where in it is claimed that Government personnel carelessly performed 
their duties in such a way as to cause damage to others. The Federal courts 
are vested with exclusive jurisdiction in such suits against the United States. 
The Federal Rules of Civil Procedure are, therefore, applicable and they adopt 
the principle of broad disclosure. Rules 34 and 26 (b) provide the district 
court in which an action is pending with the discretion to direct any party to 
the litigation to produce documents which are relevant to the issues. Such 
documentation is discoverable if it appears reasonably calculated to lead to the 
discovery of admissible evidence, even though the documents sought are not in 
and of themselves admissible. 
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In the past, the Federal district co.urts have required the United States to 
pro.duce fo.r discovery in such litigation material related to. the operatio.nal prac
tices of the go.vernmental agency involved, interagency and intra-agency memo
randums and letters dealing with the policy affectling such operational practices. 
Fo.r example, the United States o.f America has been a party to litigation basefl 
upon the carelessness o.f Federal Aviatio.n Agency emplo.yees in the manner in 
which they pro.vided air traffic co.ntrol o.ver aircraft. In such litigatio.n the 
Government has been reqlJji.red to pro.duce perso.nnel memorandums and direc
tives, manuals, and related matter which established the standards of o.peratio.n 
go.verning the manner in which Federal Aviation Agency personnel were o.bligated 
to. perfo.rm their duties in co.ntro.lling aircraft. 

The language of exceptions (2) and (5) is such that, if bro.adly conRtrUed. 
a distr;ict court might be required to. prevent disclosure of documents o.btained 
in the past pursuant to. the Federal Rules o.f Civil Procedure. 

Exception (2) excludes from disclo.sure matters related to. internal perso.nnel 
rules and practices. In view o.f the general principle adopted by the bill, we are 
co.nfident that it is no.t intended to embrace Federal Avia tio.n Agency manuals. 
and all perso.nnel memo.randums which set the standards pursuant to. whieh 
Go.vernment perso.nnel perfo.rm thelir duties in relatio.n to. the public. Excep
tion (5) suffers fro.m the same criticism because letters which establish policy 
to. guide o.perational perso.nnel may thereby be excluded fro.m discovery. . 

We are frank to. admit that we are unable to. formulate a change in the lan
guage of exceptio.ns (2) and (5) which Wo.uld enable the disco.very o.f material 
previously available, but at the same time prevent disclo.sure of purely internal 
matter not related to. o.perational activities affecting the public. 

We do, however, suggest that an attempt be made to. mo.dify exceptions (2) 
and (5) with the abo.ve-mentioned co.mments in mind. One so.lutio.n might be 
to. amend the bill to include a statement o.f prtinciple which Wo.uld make clear 
that the exceptio.ns are to. be construed narro.wly and that matter previously 
discoverable should continue to. be disco.verable. Another suggestion is that 
exception (2) be confined to. "internal personnel rules related to. hiring, firing, 
disciplinary actio.n, pro.mo.tion, and demmjio.n" thereby deleting "and practices 
of any agency." The "practices" portio.n o.f exception (2) might be construed 
to. relate to. practices or operatio.n affecting the public. Exceptio.n (5) might, 
perhaps, be amended to add a clause so. that it reads: "interagency o.r intra
agency memoranda or letters dealing so.lely Wlith matters of law or policy, but 
no.t of o.perational practices affecting members o.f the public." 

We truly appreciate the o.PPo.rtunity to. express these views. We are confident 
they will receive yo.ur prudent co.nsideratio.n. 

Respectfully' Yo.urs, 
LEE S. KREINDLER, 

ClwIirman, A.viation Law Section. 

ASSo.CIATIo.N OF INTERSTATE Co.MMERCE Co.MMISSION PRACTITIONEaS, 
W(1lsMngtQ1~, D.C., May 12,1965. 

Hon. EDWARD V. Lo.NG, 
Chairman, Suboommittee on A.iLmVni8'trative. Practice and Procedure of the 

Co11/lm..ittee on the Judiciary, U.S. Senate, Washington, D.C.· 
DEAR MR. CHAIRMAN: On August 3, 1964, thisasso.ciation recorded its objectio.n 

to'S. 1663 in the matter of revisio.n of the kdmini'strative Pl"OCedure Act. This 
subject i~ 'aga'in under consideration in S. 1336, and we respectfully record 
herewith o.ur o.bjectio.n to. this bill. 

The membershipo.f the association inciudesbolth attOTIleys and 'Other practi
tio.ners who. have been admitted to practice befo.re the Interstate Co.mmerce 
Oo.mmission, members of IState rommi'SSions engage in the Il'egulation of trans
portation enterprises and. o.n an ho.norary basis, members o.f the Interstate Com
merce Commf.ssion itseIrf. The co.nstitution of the 'association includes among 
its .objects the promotion 'Of the proper administration of the Intel's'tate Col?
merce Act and related acts. The associatio.n is, therefo.re, intensely interested III 
maintaining and impro.ving the efficiency and effectiveness of the regulatory prn<;
ess and, o.ver the years, has participated ina number of studies o.f the organI
zation ·and procedures o.f the Interstate Commerce Commissio.n, designed to as
sist it, not o.nly in keeping pace with, but in impro.ved handling o.f its ever-increas
ing 'administrative burden. 

http:therefo.re
http:exceptio.ns
http:exceptio.ns
http:perfo.rm
http:perfo.rm
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The association is opposed to enactment of S. 1336. Indeed, with iall deference, 
the association believes that S. 1336 represents an erroneous approach to the 
problem O'f admini'Strative reform. In our view,far gre-ater progress ca,n be 
made by intensive ex'amination of ,the difficulties and deficiencies of individual 
administrative agencies and selective revisions in their procedures (either by 
administmtJive rule or statutory ~hange, if necessary) than iby wholesale revision 
of the Administrative Procedure Act as proposed in S. 1336 and other pending 
bills. 

Rules of procedure 'Perform much the same function as the ru}es of!3. game, 
and 'adoption ()If a ~omprehensive and detailed ~ode of administrative 'Procedure 
is :somewhat analogous to auopUon of standard rules for the games of foatball, 
baseball,ba:sketball, tennis. There are, to 'be, sure, some problems which -are 
common to all and which might Jbe 'regulated by a Single set of rules, but those 
area;sare, we 'suggest, severely limited. 'Similarly, any effort to devise standard 
rules applicable to the details of ,administrative proceedings involvingsubstan
tial individual differences necessitates either exceptions which will allow for 
such differences, or 'resort to a rule of such generality-or ambiguity-that it is 
largely useless. Examination even of the Administrative Procedure Aet in its 
present form will provide numerous illustrations of the necessity for such excep
tions or generalities; S. 1336 provides even more numerous 'and striking illus
trations. An 'admi:nistmtive procedure iact 'applicable to 'all agencies should ibe 
confined to the preservation of essential C'on'stitutional guaran:tees. 

It may well be !Suggested that, in 'adopting the Administrative Procedure Act 
in 1946, the Congress made its election to utilize a general, and generally appli
cable, code of administrative procedure to accomplish its purposes. We do not 
believe that it follows, however, that further improvement in 'the 'admini>stl"ative 
process i'S ibestachieved by expanding >the act into 'a more comprehensive and 
detailed set of rules. Suchan effort necessarily ignores, 'Or tends to QbHterate, 
the differences among the hundred-(}r~so ;agencies subject to the act 'and the 
thousands of different types of proceedings before those agencies. Moreover, it 
largely di:sc-ards the oodyof judidalprecedents developed during the 18 years 
since 'adoption of the ol"iginal act. Even if the many agenCies subject to the 
act eould eventually accommodate their procedures tQ the new code without 
loss of effiCiency and effectiveness, it would seem !apparent that the transition 
period would ,be a lengthy ;a,nd diffi'cult one, in Which many, if n'Ot all, of the 
agencies would be forced to devote substantial time and effort to a reexamination 
and adjustment of their organiza'tions and procedures to the new requirements, 
and during which the effects of many of !the statutory changes would have to be 
determined iby litigation. 

We suspect th'at most of the problems which the dra:fltsmen ()If the ,bill were 
attempting to 'SOlve exist only in connection with pa:rtieular types of proceedings 
in one or a few agencies. We seriously doubt that there are widespread defficien
des among <the agencies !Sulbjoot to the aet Whi~h require 'OOrrectionor 'that ;the 
changes proposed are directed to deficiencies on a widespread scale. We believe 
it is erroneous to deal in this wholesalel'ashion with problems wbich am pecu
liar to individual agencies or types of proceedings. 

With'Outburdening the subcommittee with a section-bY-section discussIon of 
of the proposed 'bill and its effects upon theiunctioning of the Interstate Com
merce Commission, we can, with minor reservations, subscribe to the views 
expressed .by Chairman Goff of the Interstate Commerce Commission in his 
statement 'before the subcommittee 'On July 22, 1964. We think there can be no 
question that S. 1336 would require major revisions in the procedures 'and op
erations of the Interstate Commerce Oommission; that it would raise questions 
of interpretation and implied repeal of provisions of tbe Interstate Commerce 
Act, which would be settled only after years of litigation ; and that it would, at 
least for an extended transition period, seriously disrupt the work of the Com
mission. And, in our view, the gains to be achieved could not possibly justify 
the cost. 

We do not mean to imply, either that the Interstate Commerce Commission is 
operating at optimum efficiency, or that its procedures have achieved 'a degree of 
perfection whiCh admits of no further improvement, and the Commission WOUld, 
we are sure, readily admit this. On the contrary, there are always improvements 
which can be made and we have no doubt will, in due course, be made. For the 
most part, however, the Commission has ample statutory authority to effect 
those improvements, and we anticipate that the Commission will continue, as it 
has in the past, to survey its procedures and make improvements, through 



520 ADMINISTRATIVE PROCEDURE ACT 

changes in its rules of practice and adjustments in its own internal procedures 
and organization. If statutory changes are needed, we are confident that they 
will be proposed to the Congress and, in due course, effected, either by amend
ment of the Interstate Oommerce Act, or, if appropriate, by amendment of the 
Administrative Procedure Act. In our view, however, the latter course should 
be followed only in cases where the change is necessary or desirable for all 
agencies to which the act applies, or is needed to clarify or correct administra
tive or judicial interpretations of the present act. In the vast maJority of cases, 
we suggest that, if additional statutory authority or direction is required, it will 
be better provided through the statute under which the individual agency func
tions. 

We are most appreciative of the interest of your subcommittee in further im
proving the administrative process and the efforts of your subcommittee and 
its staff to effect improvements, and we hope that our comments will not be 

misconstrued or regarded as unduly critical or destructive. 'We feel that the 

studies conducted by your SUbcommittee and its staff will undoubtedly prove 

worthwhile, even if, as we strongly recommend, the effort to rewrite the Adminis

trativeProcedure Act in its entirety is a:bandoned .. In our view, however, that 

approach should 'be regarded asa last resort, to ·be employed only when it is 
clear that wh01esale and drastic measures are necessary. 

The Association of Interstate Commerce Commission Practitioners appreciates 
the opportunity to have this expression of its position on this bill placed in the 
printed record of these proceedings. 

Respectfully, 
WILLIAM L. BUSH, President. 

STATEMENT OF C. T. "TAD" SANDERS, GENERAL MANAGER AND COUNSEL OF THE 

CERTIFIED LIVESTOCK MAltKETS ASSOCIATION 


INTRODUCTORY 

Mr. Chairman and members of the committee, the CBrtified Livestock Markets 
Association is a business trade association of more than 800 livestock auction 
markets and 38 State organizations of those markets. E'ach market is a small 
business which serves its trade area as a public livestock market in rendering 
market services to livestock owners and selling consigned livestock openly 'and 
competitively by auction. 

"Certified livestock market" is a trademark name and identity of each such 
business gained through qualification in the trade association and adherence to 
an industry developed, high level, code of business standards applicable through
out its operations and services. 

My name is C. T. "Tad" Sanders. I am general manager and counsel of 
the association. 

Each Certified Livestock Market owner, the trade association. and myself 
appreciate this opportunity to present this statement in respect to S. 1336 as 
its provisions are intended to update and perfect the Administrative Procedure 
Act. 

SCOPE OF THE STATEMENT 

This statement is intended to illustrate some aspects of one regulatory law, 
and the regulations promulgated under it, as administered by the U.S. Depart
ment of Agriculture and directly applicable to each of the businesses which I 
represent in presenting this statement. 

That law is the Packers and Stockyards Act, first enacted by CongresR in 
1921, amended in 1943, and broadened in scope to all livestock marketing 
businesses in 1958 (7 U.S.C. 181 et seq.). Under its provisions, the Secretary 
of Agriculture is delegated the power and authority to administer and enforce it. 

Related to this delegation of authority is the Schwellenbach Act (5 U.S.C. 
516a, et seq.) under which the Secretary has named a judicial officer before 
whom formal administrative complaints involving the act and regulations are 
determined under adopted rules of practice. Hearing examiners conduct the 
formal hearings which, if favorable to the Department, result in the issuance 
of cease-and-desist orders prohibiting certain trade practices and orders sus
pending registrations under the act for varying periods of time. 

n should be borne in mind that each Certified Livestock Marl{et business is n 
posted stockyard, registered and bonded as a market agency and thus fully 
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~ubje(:t to the authority of the u.S. Department of Agriculture under the 
Packers and Stockyards Act. 

OVERPOWERING APPLICATION OF AUTHORITY 

Under what the U.S. Department of Agriculture refers to as its general policies 
applicable to procedures followed by its Packers and Stockyards Division 
including some 13 field offices, there are several courses pursued ill respect to 
what it concludes through investigation are violations of the act or regulations. 

J!'irst, those which are deemed minor viohltions may be informally discussed 
vlith the registrant involved and a letter of mutual understanding written by 
the representative of the Packers and Stockyards Division conducting such 
discussion. 

Second, in what are considered more serious violations, discussions lead to the 
signing of a formal stipulation in which the offenses are set forth and the 
registrant agrees to refrain from such further conduct. 

Finally, in those instances which the Packers and Stockyards Division feels 
are still of more serious consequence, a formal complaint is filed with the judicial 
officer of the Department, specifying the charges as violations and served by 
mail upon the respondent named. It is in this latter procedure where an over
powering exercise of authority comes into play to an extent which wholly disre
gards the ordinary rights and poSition of the person charged. Proper regard 
and respect for those rights are the foremost duty and responsibility of the branch 
of Government initiating the proceedings by reason of the extent and scope of 
the authority which is exercised. 

A brief outline of the steps leading up to, and which fOllow, the filing of the 
formal complaint illustrates the overpowering position asserted. 

1. Investigations: In the ordinary course of administrative operations, 
facilitated by comprehensive reports required to be filed by registrants, in
vestigations are initiated. This involves full access to, and review of, all 
records of the registrant. Discussions with the registrant by the investigative 
officers generally follow. Some type or form of report of investigation with 
supporting documents of proof is forwarded to the Washington office of the 
Packers and Stockyards Division for review in respect to any violations 
believed to exist. This may, or may not, be deemed sufficient and addi
tional investigative work may be done. 

2. Decision on the facts developed: At some point a decision is arbitrarily 
reached by the U.S. Department of Agriculture's Packers and Stockyards 
Division as to the alternate course it decide.<; to pursue. If this is by way 
of a formal complaint, the services of the Office of General Council are 
enlisted for the formal drafting of the charges to be alleged in it. 

3. Filing of formal complaint: If the decision is to file a formal complaint, 
the timelag from investigation until actual filing is usually extensive and 
from 3 to 6 months. Such filing is made in offices of the judicial officer's 
hearing clerk in the Department in Washington, D.C. At the time such 
complaint is filed, a copy is served upon the respondent by certified mail, 
accompanied by a letter fro~ the hearing clerk, which advises the respondent 
of the rules of practice requiring an answer and request for oral hearing 
within 20 days and in which a copy of the Packers and Stockyards Act and 
regulations are enclosed. Copies likewise go forward to the district office 
Which initiated and conducted the investigation. 

4. Press release: The Office of Information of the USDA prepares a press 
release concerning the complaint which is mailed to the press media timed 
to reach destination in the area of the residence of respondent at about the 
time he is served with the complaint. Distribution is also made to the 
general district offices of USDA where there are press officers who also reprint 
and make distribution of the release. A study of the context of these releases 
by weight of their sheer repetition raises a number of questions as to proper
administrative proced me. 

5. Office of General Counsel: Again, shortly after service of the com
plaint upon the respondent by mail, he receives a letter with the heading 
of the Office of General Counsel and signed by an attorney of that office which 
states that "this matter may be disposed of by consent order procedure, 
without hearing, if you desire." Copies of a form of answer consenting to 
an order are enclosed with instructions for execution and return. The re
spondent is also advised in this letter as to the name of the area supervisor 
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of the Packers and Stockyards Division with whom he may get in touch in 
respect to any questions he may have. This is the same office that initiated 
and handled the investigation, submitting its report to the Washington, D.C., 
office of the Packers and ,Stockyards Division with its recommendations. 
It should be oorne in mind that this letter is mailed and received prior to 
expiration of the 20 days for answer by the respondent. It does not suggest 
nor refer to the advi~ability of consulting an attorney. It does not mention, 
if the answer is signed and an oral hearing thus avoided, upon the entry 
and servi-ce of the order, that again the whole press release routine i~ 
repeated in respect to such order similar to that involving the compiaint. 
The suggested answer likewise contains an indication of the sanction in
tended to be included in the order proposed to be entered. This reflects 
wholly the judgment and policy of the agency and completely overlooks any 
judicial consideration of the severity of such sanction in the light of evidence 
presented bearing upon the circumstances. 

6. Oral hearing: Such hearing results only if formally requested by the 
respondent and an answer is filed. 

7. Order entered: In either instance, an order is eventually entered by 
the judicial officer without his ever having the parties, other than personnel 
of the U.S. Department of Agriculture, before him. 

In the ordinary nature of human affairs, it is readily understandable that the 
respondent subject to this procednre feels that the whole punitive arm of gov
ernment has been brought to bear on him to the disregard of other matters. 
He is conf:r:onted with what appears to he an imposing and overpowering force 
against which he has slight chance for consideration other than that predeter
mined by the arm of the U.S. Deparment oi Agriculture. 

This is a specific example repeated hundreds of times over each year directly 
affecting as many respondents, their businesses, their families, and positions in 
their respective communities. Still it is repeatedly stated by the U.S. Depart
ment of Agriculture that a criminal statute is not involved; probably so because 
the persons charged with a crime have far greater safeguards for the recogni
tion and protection of their ordinary rights in such situations. 

This unjust and unfair procedure is 'further illustrated in contrast to that 
applicable where the U.S. Department of Agriculture has no other recourse than 
to proceed in a court of law in respect to enforcement or administration of the 
provisions of the act. 

A simple example in this resped is where a person subject to the act fails 
to register under it when required to do so. In such instance the matter is 
detailed and referred to the Department of Justice. If the evidence appears 
to justify such action, a complaint would be filed in Federal district court and 
served upon the person charged. The law and rules of Federal court procedure 
apply as to appearance, trial and determination of penalty. Amazingly, this is 
done repeatedly without the suggestive role of the agency so heavily played in 
the administrative procedure. No press releases, no suggested consent answer, 
no indicated source for helpful advice from the persons who initiated and com
pleted the investigation leading to the formal proceedings, are present. 

CONOLUSION 

There are many alternate courses of action in bringing about a correction of 
the inequities so graphically illustrated by the examples of the policies and pro
cedures followed by this one regulatory agency within a department of the 
Federal Government which I have set forth. 

Our association, and the livestock market owners and businessmen that make 
it up, are not unmindful of the most desirable of these. It lies in the potentiali
ties of simplification, mutual understanding, and confidence, which all pave 
the way for the maximum in voluntary compliance with that which is funda
mentally rights, practical, and reasonable in the public interest. We shall con
tin:ue to strive toward this end in our relations with those in Government who 
are involved. 

At the same time, I hope that the example as related from repeated experiences 
in countless instances may assist the committee in its consideration of the whole 
perspective, looking toward improvements in the Administrative Procedure Act. 
These improvements will require and insure a proper basis of relationship. 

We fully support the work the committee has undertaken and have every 
confidence in the merits of the results of its work and efforts. 
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COLUMBIA BROADCASTING SYSTEM, INC., 

New York, N.Y., June 1, 1965. 


Hon. EDWARD V. LONG, 

Chairman, Subcommittee on Administrative Practice and Procedure, Committee 


o'n the Judiciary, U.S. Senate, Washington, D.C. 

DEAR MR. CHAIRMAN: CBS respectfully requests this opportunity to comment 

on some aspects of S. 1336 and S. 1879, now being considered by the subcom
mittee, which would amend the Administrative Procedure Act. 

CBS, as a licensee of the Federal Communications Commission, has a direct 
interest in the structure of administrative procedures, and, as a news medium, 
bas a direct interest in the freedom 'Of information provisions. CBS is in 
general accord with the objectives of both bills and has the following comments 
with respect thereto. 

1. Section 3 of S. 1336 and section 1002 of S. 1879 are the freedom-of-infor
mation provisions. Both secti'Ons go far toward achieving that full access to 
agency activities and information which is lacking under existing law, and 
CBS supports them. Because it is more specific. and, thus, less subject to 
question as to its meaning and intent, CBS favors section 3 of S. 1336. However, 
for clarification, we would suggest one change. Section 3(e) (4) exempts from 
the operation of section 3 "trade secrets and commercial or financial infor
mati'On 'Obtained from the public and privileged or confidential." [Emphasis 
added.] This language was previously described as being designed to: 

"* ... * protect the CQnfidentiality of inf'Ormation which is 'Obtained by the 
Government through questionnaires or other inquiries, but which would cus
tomarily not be released to the public by the person fr'Om wh'Om it was obtained. 
This would included business sales statistics. inventories. customer lists and 
manufacturing processes. It would als'O included infurmation customarily sub
ject to the doct'Or-patient, lawyer-client, and other such privileges. To the extent 
that the information is not covered by this or the other exceptions, it would 
be available to public inspection • • •." Senate Report No. 1219, C'Ommittee 
on the Judiciary (88th Cong., 2d sess., to aCCQmpany S. 1666 (p. 13-1964». 

Considering the intent 'Of this exemption, the words "obtained from the public" 
d'O not adequately define its reach. We recommend, theref'Ore, that the w'Ords "the 
public" be deleted fr'Om 3 ( e) (4) and the words "any person," as defined in 
section 2(b), be substituted therefore. 

2. B'Oth S. 1336 and S. 1879 c'Ontain provisions f'Or the issuance of "emergency 
rules" by agencies. Section 4(d) of S. 1336 authorizes the issuance of such rules 
without prior notice to, or opportunity to be heard by, the persons affected, when . 
the agency finds that such action is "necessary in the public interest." In con
trast, secti'On l003(d) of S. 1879 permits the issuance of such rules when the 
agency finds that "compliance with [administrative procedures] would be 
contrary t'O the public interest." As licensees 'Of the Federal Communications 
Commission are aware, virtually every action taken by that agency pursuant 
t'O rulemaking is c'Onsidered by it to be necessary in the public interest. Indeed, 
it will invariably so :find in every opinion and order adopting a rule. T'O apply 
such a broad standard, then, to the operation 'Of emergency rules would be to 
arm that agency, and other agencies, with the power to suspend the essential 
protecti'On which is the raison d'etre of any Administrative Procedure Act-due 
process. If agencies are t'O be granted such powers, at the very least, we submit, 
they should be required t'O meet the heavier burden 'Of finding that protections 
otherwise acc'Orded by law are not in the public interest-if, indeed, even that 
authority may constitutionally be granted to an agency. 

We note also that section l003(d) of S. 1879 restricts the auth'Ority t'O issue 
such rules to situations where they are "imperatively necessary for the preserva
tion of public health, safety, or welfare"; in contrast, secti'On 4(d) of S. 1336 
1s not so restrictive. In addition, secti'On 1003 (d) of S. 1879 limits the life of 
such rules, as "emergency rules" t'O a period of 6 months whereas secti'On 4(d) 
of S. 1336 permits such rules t'O 'Operate as "emergency rules" for a total 'Of 18 
m'Onths. For these reas'Ons, if agency auth'Ority t'O issue emergency rules is con
sidered necessary and desirable by Congress, we believe that, as between the 
tW'O, section l003(d) 'Of S.1336is preferable. 

3. Section 6(a) of S. 1336 and section l005(a) 'Of S. 1879 both assure the right 
of a person appearing before an agency in the course 'Of an investigation or other 
proceeding to be accompanied, represented, and advised by counsel. CBS sup
ports these provisions. It is desirable to make clear that these rights pertain 
to such proceedings since they have been questioned in some agency proceedings. 
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4. Section 6 (e) of S. 1336 and section 1005 (b) of S. 1879 deal with the issuance 
of subpenas. Section 1005 (b) authorizes subpenas to be issued, on request, to 
any party to an adjudication and provides that suchsubpenas "shall be enforced 
with discrimination between public and private parties." Section 6 (e), in con
trast, provides:

"Agency subpenas authorized by law shall be issued to any party to rulemaking 
proceeding upon request upon a showing of general relevance and reasonable 
scope of the evidence sought." 

Rulemaking is defined in section 2 (c) of S. 1336 as the "agency process for 
the formulation, amendment, repeal of, or exception from a rule * * *." Rule
making differs from an adjudication in that rulemaking is usually directed 
toward the adoption of procedural or substantive results that often directly and 
immediately affect many persons, indeed, entire industries, in a single stroke; 
whereas, adjudication more usually involves a limited number of parties liti
gating a specific factual situation. 

Another significant difference is that unlike adjudication, industry repre
sentatives, as well as members of the public, are often encouraged by the agency 
to participate. For instance, in the presently pending Federal Communications 
Commission's Notice of Proposed Rulemaking, Docket No. 15971, relating to the 
distribution of television broadcast signals by community antenna television 
systems (CATV), the notice states: "All interested persons are invited to file 
comments on the rule amendments • * *" (par. 67) ; and then states: "It is also 
contemplated that oral testimony may be solicited * * ." (par. 68). Moreover, 
many rulemaking proceedings, and, as a consequence, procedural and substantive 
improvements in agency matters are generated by petitions for rulemaking filed 
by private parties. 

CBS believes that the benefits now derived by responses to such invitations 
would be lost to the agency, if, by responding--or petitioning-a person thereby 
subjects himself to the possibility of subpena by others. For this reason, and 
to continue to encourage the free exchange of ideas and arguments now occurring 
in rulemaking proceedings, CBS suggests the deletion of the above quoted section 
appearing in section 6 (e) .. We note, in this connection, that the American Bar 
Association in its comments filed before this committee on May 13, 1965, said: 

"We are inclined to think that the first sentence of section 6 (e) providing for 
the issuance of subpenas upon request of any party to an adjudication, should 
be limited to formal adjudication under section o(a) • * *" (p. 17). 

We support this American Bar Association recommendation, and the deletion 
of the above-quoted sentence. . 

5. Section 6 (h) of S. 1336 provides for the availability of deposition and dis
covery "to the'same extent and in the same manner" as in Federal district court 
civil proceedings. S. 1879 does not contain a similar provision. It is not clear 
whether section 6(h) would be applicable to rulemaking. The availability of 
these procedures to rulemaldng would needlessly prolong the disposition of such 
proceedings, and are totally inappropriate thereto. For the same reasons dis
cussed in paragraph 4 above, relating to subpenas, we feel that participation 
in rulemaking proceedings will be discouraged if deposition and discovery were 
to be applied to those who might otherwise participate. We recommend, there
fore, that section 6 (h) be clarified to assure that deposition and discovery will 
be available only in formal adjudications under section 5 (a) . 

6. Section 1009(g) of S.1879 provides: 
"If the court finds that any proceeding contesting the jurisdiction or authority 

of the agency is frivolous or brought for the purpose of delay, it shall assess 
against the petitioner in such proceeding costs, a reasonable sum for attorney's 
fees (or any equivalent sum in lieu thereof), and damages (which may include 
damages to the public interest) incurred by other parties, including the United 
States." 

CBS opposes this provision. Its inevitable effect will be to restrain genuine 
appeals from agency action. It threatens punitive damages, based on the vaguely 
worded concept "damages to the public interest," as a penalty for seeking review 
of agency actions. 

The difficulties of statutory construction-the basis of all agency jurisdiction 
and authority-are well known. JustJice Franlrrurterhas described them: 

"The difficulties are inherent not only in the nature of words, of composition. 
and of legislation generally. They are often intensified by the subject matter 
of an enactment. The imagination which can draw an income tax 'statute to cover 
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, the myriad transactions ofa society like ours, capable of producing the necessary 
revenue without producing a flood of litigation, has not yet revealed itself. 
Moreover, government sometimes solves problems by shelving them temporarily. 
The legislative process reflects that attitude. Statutes as weHas constitutional 
provisions at Dimes embody purposeful ambiguity or are expressed with a gen
erality for future unfolding :« * *." "Some Reflections on the Reading of Stat
utes," 2 the Record of the Association of the Bar of the City of New York, No.6 
(1941). 

By definition, a frivolous pleading is so manifestly insufficient, on its face, that 
it is unnecessary to delay judgment. If, therefore, a pleading is frivolous, it IDIay 
be stricken and any delay caused thereby will be de minimus. On the other hand, 
if there is room for que~;tioning agency jurisdiction or authority, our system of 
due process requires that the person shall have his day in court :if he seeks it. 
To discourage it, by threat of punitive damages, is in effect to deny it. This 
provision should be deleted. 

We 'appreciate this opportunity to record our views. 
Very truly yours, 

LEON R. BROOKS. 

STATEMENT BY JULIUS Ii"RANDSEN, WASHINGTON MANAGER OF UNITED PRESS 
INTERNATIONAL, IN CONNECTION WITH THE INFORMATION PROVISIONS OF S. 1160 
AND S. 1336 

'United Press International is an American corporation engaged in the collec
tion and dissemination of news 'vhroughout most of the world. 

Since the day of its inception as United Press Associations'in 1907, the United 
Press International has been a leader in combating all manner of barriers tQthe 
free flow of news-whether by exclusive contractual relationships, pea'cetime 
censorship, or, in the area with which these bills come to grips, the withholding 
of U.S. Government information at the source. 

United Press International does not presume to comment on the legal concepts 
of the bills at hand or the scope of the eight specified exceptions, although some 
of the latter would seem to be susceptible to rather broad interpretations. 

'The management 'Of United Press lnternational, hQwever, has directed me to 
state that it fully supports the objectve of the bills, which 'as we understand it 
is to promote the freest possible flow of Federal Government information. constat
ent with natiQnal security and those individual rights that must remain inviolate. 

MAY 12, 1965. 

Mr. WILLARD W. GATCHELL, 

Attorney at Law, 
Washington, D.C. 

DEAR MR. GATCHELL: Th'ank you most sincerely for your letter of May 10, 
1965, with respect to our hearings on S. 1336. 

Am taking the liberty of m'aking your letter and atta~he<I suggestions a part 
of the record of the hearings. 

'Certainly appreciate your interest. 
Kind regard.'l. 

'Sincerely, 
EDWARD V. LoNG, Ohairman. 

MAY 10, 1965. 
Mr. BERNARD F'ENSTERWALD, Jr., 
Chief Coun8el, Corn1nittee on the Judiciary, 
U.S. Senate. 

DEAR MR. FENSTERWALD: You have been most helpful in keeping us informed 
of matteI'S before the Subcommittee on Administrative Practice and Procedure, 
for which lam very grateful. 

Being in practice for myself, I regret exceedingly that I find it impossihle to be 
present during the hearings, but hope you will be able to at least read QUI" 
suggestions for admendments to the bill S. 1336. 

Sincerely yours, 
WILLARD W. GATOHELL. 
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WASHINGTON, D.C., May 10, 1965. 
Hon. EDWARD V. LONG, 
Chairrrwn,. Subcommittee on Administrative Pract·ice and Procedure, U.S. Senate, 

Washtngton, D.C. 
DEAR SENATOR LONG: The hearings to be held by your subcommittee, starting 

l\lay 12, on S. 1336 to amend the Administrative Procedure Act, are of great 
interest to those who practice before administrative agencies. Four of us were 
asked to suggest amendments for your consideration and I am enclosing our 
suggestions. 

Mr. Howard Anderson is general counsel for the C. & P. Telephone Co., Wash
ington, D.C. Mr. Starr Thomas is general counsel for the Santa Fe Railway, 
Chicago, Ill. Mr. Robert H. Young, with Morgan, Lewis & Bockius, 2107 Fidelity
Philadelphia Trust Building, Philadelphia, Pa., has had extensive practice before 
the Interstate Commerce Commission, Federal Communications Commission, and 
the Federal Power Commission. My own practice has been principally before the 
]'ederal Power Commission on whose staff I served for many years, the last 
seven as general counseL Only the absolute necessity for taking care of pressing 
business of my clients precludes attendance at the hearing, for this is a most 
important occasion for practitioners. 

Respectfully yours, 
WILLARD W. GATCHELL. 

SUGGESTED AMENDMENTS TO 	 S. 1336 AND SUGGESTIONS FOR CLARIFICATION OF 
LEGISLATIVE INTENT 

Taking up the bill by sections on which comment in this connection seems ap
propriate, the first suggestion is for clarification of legislative intent. 

Section 2(d) does not, as did S. 1663, expressly include ratemaking as subject 
to adjudication. Nevertheless, under section 2(d) an order subject to adjudica
tion is the final disposition by an agency "in any proceeding, including licensing, 
to determine the rights, obligations, and privileges of named parties." We, 
therefore, interpret section 2 (d) as including ratemaking among the orders 
subject to adjudication. 

An accounting order direcled to a named party would also be adjudicatory, 
for it would determine the rights and obligations of the party, although the 
general prescription of a system of accounts would be rulemaking as applied to 
some general class. By the time an accounting order is issued against any party, 
the agency policy set out by a general rule prescribing a system of accounts 
would seem to be rather inSulated against genuine judicial review. This has 
particular pertinency currently in connection with accelerated depreciation, 
deferred taxes, and similar questions. An agency policy on these questions 
should not be immune to judicial scrutiny through the device of a statement of 
policy adopted in another proceeding without judicial review. Section 2( d) 
purports to afford opportunity for such judicial review of ratemaking and 
accounting orders. If this is not the legislative intent, clarification is necessary. 

Section 4(h) exempts five types of rules from rulemaking procedures, in
cluding "(4) minor exceptions from, revisions of, or refinements of rules which 
do not affect protected substantive rights." What rights are "protected"? The 
bill does not say and the provision opens the way for plenty of controversy, with 
the parties being placed at serious disadvantage by the agencies. Also, pro
cedural rights should not be within the exemption. 

Amendment suggested: Amend the fourth clause of section 4(h), page 12, lines 
7 and 8 to read: "minor excepti'Ous from, revisions of, Qr refinements of the rules 
which do not affect substantive or procedural rights: and (5)". 

Section 6(e) authorizes the i'ssuance of subpenas in adjudicatory cases "upon 
request". In rulemaking, sU!bpenas authorized by law shall be issued to any party 
"upon request upon'R showing of general·relevance and ·reasonable scope -of the 
evidence sought." TheTe does not appear to be any reasonable basis for distin
guishing the two types of actions when sulbpenas 'should be issu:ed. In all cases, 
general relevance and tb,e reasonable scope of t:he evidence sought should be 
demonstrated. To open adjudiCiatory proceedings to the issuance of subpenas 
merely upon request aifol"ds unequalled opportunity fur parties to abuse the 
priVilege and does not give any protection to the party against whom thesUlbpena 
is issued. 

Amendment suggested; In section 6(e), page 19, line 1, after the word "ad
judication", insert a comma and the words: "upon a showing of general relevance 
and reasonable scope of the evidence sought,". 
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Section 7(c), page 23, authorizes a 'presiding officer to require the lSubmission 
of all or 'part of the evidence in written form. This is a reasona,ble provision and 
strengthens the role of the presiding officer. However, ,he should not be author· 
ized to require thesUlbmission of answering or rebuttal evidence prior to the 
completion of cross-e:oomination of testimony which it is answering or rebutting. 
The Federal Power Commission has 'been following this practice and it has worlred 
uniformly to the disadvantage of the parties and of staff counsel. It is not due 
process and does not serve the ends of justice. The right of cross-examination 
should 'be preserved by the a.mendment which we suggest. 

Suggested amendment: In section 7 (c), page 23, at the end of line 21, change 
the period to a semicolon land add: "Pro1Jided, however, That written evidence in 
answer to, or rebuttal of, prior 'evidence shall not be required until cross-examina
tionhas been completed on the evidence or testimony which it is answering or 
rebutting." 

Section 8 ( c) (1) authorizes an appeal from the decision 'Of a presiding officer 
through the medium of exceptions which state specifically and concisely, among 
other things, the manner in which prejudicial error was committed in the con
duct of the proceeding. By requiring 18. showing to be made that the error was 
"prejudicial," the section thus interposes an element which may well deprive a 
party of consideration, notwithstanding the fact that the presiding officer's con
duct was in error. What is proba.bly meant i:s merely that the party filing the 
exceptions has been hurt, but the injury comes from the error. Proof 'Of preju
dice should not be the decisive factor. 

Amendment suggested: In section 8 (c) (1), page 26, in the first line strike the 
word "prejudicial". 

Section 8 ( c) (1) also authorizes exceptions 3!ppealing a decision ofa presiding 
officer upon the ground (B) that the findingS or conclusions of material fact were 
"clearly erroneous." Much has been written about the clearly erroneous doc
trine. As a practical matter, in the day-to·day eonduct of cases it frequently 
happens that erroneous :decisions of presiding officers rest upon shadings Qf mean· 
ing 11.md refinement of interpretation which would make absolute proof extremely 
difficult of clearly erroneous findings and conclusions of material fact. The fol
lowing clause (0) merely calls for allegations that conclusions of law are "erro
neous" and allegations concerning findings of material facts should be equally 
broad. 

Amendment suggested: Clause (B) of section 8(c) (1), page 26, should be 
amended in line 3 by striking the word "clearly". 

Section 10(a) gives to any person "adversely 'affected in fact" standing to seek 
judicial review of reviewwble agency action. Many present s1Jatutes give such a 
right to any per~,on "aggrieved" by 'an agency order; for example, Natural Gas 
Act, 15 U.S.C. 7171'; Federal Power Act. 16 U.S.C. 8251. A considera:ble body of 
law has been developed to outline the meaning of "aggrievement." If the bill 
intends to broaden or restrict the authorization for judicial review hy requiring 
a ,showing of "adverse effect", 01" some other connotaUon of "aggrievement" not 
a.pparent from thenroposed. language, the ,bill should he more precise in defining 
what is meant or the present statutory language should be retained. Moreover,. 
in view of the present statutory 'aUlth(}rizations for judicial review of adminis
trative actions. the hill shonld state whether the new right to judicial review is 
to ,be in addition to or in substitution 'of the present right. 

Amendment suggested: Amend section 10Ca), page 29, lines 23 to 25. to read: 
"ea) RIGHT OF REVIEw.-Any pe-rson aggrieved hy any reviewable agency action 
shall have standing and be entitled to judicial review thereof." 

This report expresses the individual vif'wS 00' the undersigned for the informa
tion of other!'l who maybe interested. We do not purport to speak for any com
mitt~ or section of any bar association. The limitations of time and distance 
have precluded our group discussion of 'a number of other practical problem~ of 
administrativp- and review procedures which seem to be treated inadequately 
in the bill. We ,are in agreement. however. that the ,bill will greatly prolong con
tested administrative proceedings and add to the cog!; to all parties, including the 
agencies and those results are not in the public interest. 

Respectfully SUbmitted. 
WILLARD W. GATCHELL, Ohairman. 
HowARD ANDERSON. 
STARR THOMAS. 
ROBERT H. YOUNG. 
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JUNE 9, 1965. 

Mr. CHARLES D. ABLARD, 

Yice Presirlent, Magazine Publishers Association;, Inc. 

New York, N.Y. 


DEAR MR. ABLARD: Have received yOour recent letter coocerning S. 1336 and S. 
1758 and am taking the Uberty of insel'ting it in the rec()ord ()of onI' hearings. 

On bellalf of the subcommittee, may I than'k yOoU and yOour ·associ·ati()on for your 
support and assistance on this legislation. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Oha.irmuJI. 

MAGAZINE PUBLISHERS ASSOoCIATI()ONS, INC., 

New York, N.Y., May 17, 196!). 


HOon. EDWARD V. LOoNG, 

Ohairman, Subcommittee on Arlministrative PracUce and P~·ocedtl..re, Oommittee 

on the Jurl'iciary, U.S. Senate, lVa8hington, D.O. 
DEAR SENATOR LOoNG: On behalf Oof the Magazine Publishers Association and 

the American Society of Magazine Edit()ors which represent 113 c()ompanies pub. 
lishing over 300 magazines in the United States, I would like to add our voice 
in support Oof sectiOon 3 of S. 1336 and S. 1879 pending bef()ore your subcommittee 
which relates tOo public infOormation. 

Magazine publishers and editors believe that there should be the maximum 
interchange of infOormation between the Government and the people and that 
the magazines of our Nation are effective disseminators of infOormation to the 
peOople. The purpose Oof sectiOon 3 of the above bills is to require Government 
agencies to make "records promptly available to any person" unless that infor
matiOon falls within certain specified exempted categOories. FOol' tOoOo lOong, too 
many Government agencies have unduly restricted the availability of informa
tiOon. Much of this has been tOo prOotect officials from criticism in the press with
out any substantial security reason fOor withholding the information. 

When the Administrative Procedure Act (5 U.S.C. 1001 et seq.) was enacted 
in 1946, the Senate Judiciary Committee described the basic intent of the public 
information section of that act as fOollows: 

H* * ... that administrative OoPerations and procedures are public property 
which the general public'" * * is entitled tOo know or have vhe ready means 
of knowing with definiteness and assurance." (s. Doc. 248, 79th Cong., 2d sess., 
p.l98, 1946.) 

The House Judiciary COommittee explained that: "all administrative opera
tions shOould as a matter Oof POolicy be disclOosed to the public except as secrecy 
may obviously be required." (rd. 251-252.) 

The a"{pectations expressed in those reports have not been fulfilled. The act 
which was to have made information available has been used as authority for 
withholding thuS' necessitating amendments such as are included in the bills 
under consideration. 

Magazine publishers and editors seek no special privileges Oon access to Gov
ernment information. We recognize the need for restriction of certain informa
tion fOor security purposes. However, we believe that all categOories of infor
mation. which are not specifically exempted under the ConstitutiOon or the pro
visions of section 3 of the above bills shOould be available to the public and 
the press. 

The enactment of S. 1336 and S. 1879 would recognize the right of the public 
to infOormation relating to the operation of its Government. We support its 
enactment. 

Sincerely, 
CHARLES D. MURD. 

STATEMENT OF VINCENT T. WASILEWSKI, PRESIDENT OF THE NATIONAL ASSOCIATION 
OF BROADCASTERS, IN CONNECTION 'WITH S. 1160, S. 1336, AND S. 1879 

This statement is presented by Vincent T. Wasilewski as president of the 
NatiOonal Association of Broadcasters. Tbe National Association of BroadC'asters, 
or NAB, is a nonprofit corpOoration whose members include 2,141 AM, 864 Fl\1, 
and 452 television Stations, and aU the national radio and television. networlrs 
in the Undted States. 
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The NAB supports S. 1160, introduced by Senator Long of Missouri for him
self and Senators Bartlett, Bayh, Boggs, Burdick, Case, Dirksen, Ervin, Fong, 
Hart, Metcalf, Morse, Moss, Nelson, Neuberger, Proxmire, Ribicoff, Smathers, 
and Symington. The N.A!B also supports section 3 of S. 1336 introduced by 
Senator Dirksen and Senator Long of Missouri, and it looks with favor upon 
the general objective of S. 1879 introduced by Senator Ervin. S. 1160 and 
S. 1.336 would define clearly the responsibility of Ji'ederul officers and agencies 
to make information available to the public; they would provide a procedure 
to compel the production of information improperly \vithheld; and they would 
provide that agency organization, policies, procedures, rules, opinions, and 
orders be accessible to the public. 

The National Association of Broadcasters and its Freedom of Information 
Committee have long been opposed to any barriers to a free flow of information 
from Government to the American people. Broadcasters, as responsible journal
ists, are dedicated to serving and protecting the interest of the public in gaining 
access to information that is, or of right ought to be, public. 

While it is recognized that one of the basic purposes of the AdmillJistrative 
Procedure Act was to require agencies to keep the public informed about their 
proceedings, there has been legitimate concern over the years that the excep
tions and qualifications in the public information section of the act have served 
in some cases to suppress infonnaltion in which the public has a legitimate 
interest, rather than to make it available as the Congress intended. 

The problem of availability to the public of Government information has 
been before the Congress for several years. In the 85th Congress an amendment 
to the "housekeeping" statute (5 U.S.C. 22) was enacted to prevenl!; agencies 
from using this statute as a basis for withholding information. NAB endorsed 
and actively supported that measure, but efforts to enact legislation defining 
in adequate terms a general public information policy for Governmelllt agencies 
have not been successful. 

An informed people, capab'le of self-government, is the cornerstone of Amer
ican democracy. Not only must voters have information upon which to judge 
the qualifications of their elected representatives; they must also know about 
the affairs of Government in order to render other vital judgments. 

Administrative law in the United States is a growing body of information 
which affects the daily lives of all the people. It has been wisely said that to be 
just, the law must be certain. And if the law is to be certain, it must be known. 
The actions of administrative agencies intended to govern the rights of onr citi
zens must be spread upon the public record. 

We recognize the need for carefully designed exceptions which S. 1160 and 
section 3 of S. 1336 include. The NAB ,does not propose, and no responsible 
journalist proposes, that our Government lay the national security bare to 
potential enemies. Neither do we seek to disrupt the orderly procedures of 
government or expose information which is private in nature. Thus we view 
section 3 (e) (4) as an essential part of both bills. 

In the broadcasting industry, there are increaSing demands from the licensing 
agency for information of a confidential business nature. This information con
cerns financial activities and busin!:,!ss operations. At present under section 
0.417 of the Rules of the Federal Oommunications Commission such information 
is not open to public inspection. This policy has the same logical basis as that 
expressed in section 6103 of the Internal Revenue Code which provides that, for 
reasons of public policy, tax returns are not open to examination and inspection. 
The subcommittee should make clear its intent in apprOving this legislation that 
section 3(e) (4) excepts from operation of the act all information submitted in 
confidence pursuant to statute or administrative rules or regulations, the dis
closure of which would be a violation of personal privacy. 

Over the years there have been numerous instances of unjustifiable withhold
ing of information by government offices. Some cases are very serious-others 
simply ludicrous. The natural enemies of an informed public are secrecy with
out legitimate reason, automatic overclassification, "leaks," anonymous spokes~ 
men, "handouts" that do not tell the whole story. and old-fashioned laziness. 
Some officials find it easier to draw the blinds than to keep the house in order, 
and complacent newsmen find it easier to rely on handouts and leaks than to seek 
the whole truth. 

We believe that the spirit of the proposed law is at least as important as its 
letter. In some way there must be infused into all branches of government a 
dedication to disclosure of the truth to the American people. Every offieer of 
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government should know that it is his duty to conceal only that which the law 
requires be concealed. All else belongs to the people. The doctrine of freedom 
of information ought to be confirmed in law. 

NATIONAL EDITORIAL ASSOCIATION, 

Wa.~hington, D.C., May 18,1965. 


Hon. EDWARD V. LONG, 

Chairman, Subcommittee on Administrat'ive Practice and Procedure of the Com

mittee on the J'udiciary, U.S. Senate, Washington, D.C. 
DEAR SENATOR LoNG: It has been my privilege and that of Mr. Walter Potter, 

publisher, Culpeper, Va., Star Exponent, and chairman of the National Editorial 
Association Legislative Committee, to appear on two occasions before your sub
committee to advise you of the support of our membership. Specifically we 
expressed our favor with S. 1666 sponsored by you and several of your colleagues 
in the 88th Congress and passed unanimously by the Senate last year. ' 

Again we wish to be recorded as supporting S. 1160 and the companion section 
3 of S. 1336 now being considered and which requires that Government agencies 
make records available to the public, subject to certain specific restrictive 
language. 

To review our position: 
On October 30, 1963, Mr. Potter and I appeared before your subcomIDlittee to 

advise you that our more than 6,600 weekly and community daily newspapers 
have been informed of the bill then under discussion (a bill almost identical 
with S. 1160) and that explanatory articles bad been carried in the publications 
of the association. 

Full discussion of this pending legislation was held with representatives of 
several hundred newspapers at the 1963 fall meeting of the association in 
Memphis. At this meeting the NEA passed unanimously a resolution commend
ing you and your fellow committee members for vigorously spronsoring this 
legislation. 

We quote briefly from our statement of that date: 
"As the voice of the hometown press, NEA is particularly concerned about 

denial of access to information at the local level • ...... The Federal Govern
ment has representatives in every county of the Nation, all of whom would be 
affected by this bill • • •. 

"All of these Federal officials are prospective news sources • :I< ... and all of 
these officials are bound by rules established in Washington. This bill does not 
just affect the headq,uarters bureaucrats but those in the field as well :I< * •." 

We also pointed out that NEA's interest in this legislation is' the byproduct 
effect that Federal practices have upon State and local practices. News sup
pression at the national level begets news suppression at the local level. 

In the 32 years since I first came to Washington, D.C. to work for a newspaper 
in March 1933, I have seen agencies and bureaus of Federal Government pro
liferate under the goading pressures of a depression, recovery, world war, over
seas police actions, atomic energy, and space rocketry. 

If we had the knowledge then that we have now of the tremendous changes in 
government that have occurred in these last three decades we may well have 
incorporated the necessary safeguards in the legislation creating all these new 
bodies of government. 

But, the need for haste to get the task underway, and the pressures for action 
prevented many new agencies from having incorporated in their enabling acts 
an example of which we cite--namely, section 303 of Public Law 85-568 creating 
the National Aeronautics and Space Agency. It reads: 

"SEC. 303. Information obtained or develoned by the Administrator in the 
performance of his functions under the Act shall be made available for public 
inspection. except (A) information authorized or required by Federal statute 
to be withheld. and (B) information classified to protect the national security: 
P"QVideit, That nothing in this Act shall authorize the withhOlding of information 
by the Administrator from the duly authorized committees of the CongresR." 

Would that more language of this kind were to be found for other boards, 
8g'(>ncies. and commissions of the FederHI Government. 

On July 21, 1964, we wrote to you that "we (NEA) are somewhat pertnrh(>rl 
that your committee seems to have leaned over backward to write into the bill 
safeguards urged by departments and agencies of the Federal Government." 
At the same time we complimented you on the consideration given at our request 
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to Richard Cardwell, general counsel of the Hoosier State Press Association who 
asked for unmistakably "clear limits upon the definition of 'public interest' 
and the 'right of privacy.' " 

We reiterate what we said then-namely, that we must leave to learned 
counsel the exact phrasing of this worthwhile legislation. And we must conclude 
with the same remarks we made to the House Foreign Operations and Govern
ment Information Subcommittee, last month when we appeared in support of a 
companion bill before that committee. 

These words: 
"This subject has had a full airing. The HlWS of this country are made by 

Congress and it is high time that secrecy-minded Federal officials are given a 
reminder of that fact. 

We respectfully submit that the Congress enact such legislation as is con
tained in S. 1160 (and sec. 3 of S. 1336). By so doing you have the support of 
the grassroots press of America and our continued gratitude. 

Most sincerely, 
THEODORE A. SERRILL, 

E«!ecutive Vice President for Walter Potter. Ohairman, Legislative Oom
mittee, on behalf of the National Editorial AS80ciation. 

NATIONAL MILK PRODUCERS FEDERATION, 
Washington, D.O., June 1,1965. 

Hon. EDWA.RD V. LONG, 
Ohairman, Subcommittee, Administrative Practice and Procedure, Judiciary 

Oommittee, U.S. Senate, Washington, D.O. 
DEAR SENATOR LONG: We .shall greatly appreciate it if you will place in the 

record of the hearing on S. 1336, this statement opposing the bill. 
The National Milk Producers Federation is a national farm organization. It 

represents dairy farmers and the dairy cooperative associations which they own 
and operate and through which the act together to process and market the milk 
and butter fats produced on their farms. ' 

The federation is directly concerned with the administration and operation of 
Federal milk marketing orders issued under the authority of the Agricultural 
Marketing Agrement Act of 1937. 

In general, these orders insure orderly marketing of milk in metropolitan areas 
by providing Federal supervision over prices paid to dairy farmers for milk. The 
price for milk utilized for fluid consumption is higher than that used in the manu
facture of dairy products. The Federal orders set the minimum price for each 
class of milk and the market administrators in the respective markets see that 
each procesor pays the corect price on the portions of milk used in each class. 

The proceeds of all milk delivered by all farmers on the market is pooled, and 
a blend price paid to the farmers. Thus all farmers share equally in the use 
made of milk in the market without regard to the actual use made of any particu
lar milk. In some markets the milk is pooled as to all farmers supplying each 
processor rather than as to all farmeL's supplying all processors. 

The result is a stabilized market at the farmer level because all farmers share 
alike in the pooled milk and are not pi,ted agaiI1:Slt each other. Furthermore, 
processors in the regulated markets compete on equal terms since the basic cost 
of milk to each is the same. One important aspect of the Federal order program 
is that the minimum price to the farmers tends to isolate the farmers against 
price wars between competing processors. OtherwiSe, these conflicts are often 
waged at the farmers' expense. 

The Federal order program is very important to the Nation as a whole because 
it assures adequate supplies to high-qualilty milk at prices which are reasonable 
both to consumers and the farmers. 

The Department of Agriculture administers the program from a national level 
while market administrators under the direction of the Department of Agriculture 
administer the orders at the local levels. 

There are in effect about 75 Federal milk marketing orders. They regulate 
roughly half of the milk marketed in the United States. Milk regulated under 
the orders in 1964 was approximately 54.4 billion pounds having a value of over 
$2 billion. 

The regulation of this milk is extremely delicate and requires expert knowledge 
and administrative discretion. In addition to providing fOT the needs of in
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dividual markets, the yarious marl{ets must be kept closely related to each other 
to avoid undesirable shifts of supplies between markets. 

Marketing orders are issued after a bearing and upon a hearing record as pro
"ided in the statute. They, therefore, would fall under the formal requirements 
for rulemaking set out in section 7 of the proposed bill. 

S. 1336, if enacted in its present form, would present serious' problems in the 
administration of Federal milk marketing orders including those summarized 
below. 

Reenactment with some rewording of the whole Administrative Procedure Act 
by adoption of S. 1336 may raise new questions of interpretation which now are 
settled by precedents. 

A formalized judicial type of procedure has one value wi'th respect to ad
judicatory matters which are more or less adversary in nature and adapted to 
court procedure. Rulemaking, however, is quite another matter, because here 
the hearing is legislative in character rather than judicial. Marketing order 
hearings are, in effect, an extension of the legislative process, Congress having 
adopted general rules and directed the agency to develop the details and fit them 
to the respective markets. 

We are concerned about whether the proposoo administrative procedures would 
extend to the administrators in the individual markets. If so, regulation of 
the markets would be seriously impaired. Decisions made by tlle administrators 
range from billing processors for milk based on audits to apportioning proceeds 
of milk among the farmers. 

The requirement of S. 1336 that initial decisions in rulemaking be made by 
the hearing officer would be irmpractical in the case of Federal milk marketing 
orders. The decisions are made now by the Secretary of Agriculture. This 
is necessary because of the very great importance of keeping markets alined 
and the need to provide a uniform policy. 

There also is need to coordinate the order programs, with the sector of the 
dairy industry which is not subject to such regulation. 

Section 10 (a) of S. 1336 would permit judicial review to any person adversely 
affected in fact by any reviewable agency action. This would create problems 
with respect. to Federal milk marketing orders where review is restricted and 
processors are required first to exhaust an administrative review remedy pro
vided in the statute. 

The statute also provides that the marketing order can be enforced while re
view proceedings are pending. The purpose of the statute is to put an end to 
disorderly marketing. Any provision which permits disorderly marketing to 
continue pending review or other time-consuming procedures would be con
trary to the obj~tive of the statute and not in the public intere~t. 

The bill places great emphasis on formal procedure over substance. Section 
10(e) provides that a reviewing court shall hold unlawful and set aside a~ency 
action found to be without observance of procedures required by law. There 
is no limitation here that the procedural defect shall have been substantial 
or have contributed to the decision which the complaining party wishes to set 
aside_ 

Elevating procedure over substance would be a reversal of the important 
tl-end which has been developing in the last few years to attach less importance 
to form and more to substance. 

The following quotation from the policy resolutions of the federation states 
quite clearly OUT' position. 

"The federation is opposed to changes in the procedures relating to Federal 
milk marl{eting orders which would mal{e them more judicial or place decisions 
flg to the details of milk marketing regulations in the hands of judicial rather 
than milk marketing experts." 

Sincerely, 
E. M. NORTON, Secretary. 

NATIONAL PRESS PHOTOGRAPHI!.'RS ASSOCIATION, INC., 
May 17, 1965. 

Senator EDWARD V. LoNG, 
U.S. Senate, Waskington, D.O. 

DEAR SENATOR LoNG: Thank you for your letter of May 5 regarding the hear
ings involving freedom of the press. 

Going along with your thinking, I feel that this letter will suffice to set forth 
that the National Press Photographers Association endorses the legislation 'being 
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eonsidered, feeling that anything that intends to guarantee the right of the 
public to know is in the best interests of this Nation. 

Sincerely yours, 
OLLIE ATKINS, 

Ohairman, Freedom. of Information Ocm~m.ittee. 

MAY 5, 1965. 

Mr. OLLIE ATKINS, 

President, Freedom of Information Oommittee, 
National Press Photographers, Fairfax. Va. 

DEAR MR.. ATKINS: Thank you most sincerely for your recent letter. 
Do not believe it will be necessary to have a representative at our hearings, 

but a statement on behalf of your association would certainly be helpfuL 
Believe normally that "copying" would be by means of a reproduction ma

chine. However, if facilities are available, I see no reason why documents could 
not be either photostated or photographed. Modern photography 'being what it 
is, I can foresee circumstances where making copies would be safer and easier 
by photographing than any other way. 

We look forward to any statement you might wish to submit. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman. 

NATIONAL' PRESS PHOTOGRAPHERS ASSOCIATION, INC., 
April 5, 1965. 


Senator EDWARD V. LONG, 

Senate 0 !fice Building, 

Washington, D.O. 


DEAR SENATOR LONG: Thank you for your letter of March 30 with regard to the 
freedom of information bills pending in Congress. 

Just last week Joe Costa represented the National Press Photographers Asso
ciation before the Moss -committee on this same general subject. 

We are -certainly in favor of these bills which tend to give the public more 
sight into government operations of all kinds. Looking through S. 1336 I just 
wonder if in the section entitled "Public Information" and specifically on page 5, 
line 5, that information includes the right to malre photographs. On page 6, 
line 3, it mentions "public inspection and copying." I ask, Does copying mean 
the right to photograph? , 

We have found' in past experience that unless the word ''photograph'' is in
cluded in public instructions, it often takes a group of Philadelphia lawyers to 
interpret the instructions so that the right to photograph is allowed. Except for 
this, the bill certainly meets with our approval and we endorse it heartily. 

If you feel you would like a representative of our organization to testify from 
the visual media's point of view, I shall be happy to have a competent representa
tive appear before the committee at your pleasure. . 

Sincerely yours, 
OLLIE ATKINS, 

Ohairman, Freedom of Information Oommittee. 

NEW ENGLAND PRESS ASSOCIATION, 
NORTHEASTERN UNIVERSITY, 

Boston, Mass., June 16, 1965. 
Senator EDWARD V. LONG, 
Ohairman, Subcommittee on Administrative Practice and Procedure, 
U.S. Senate, Washington, D.O. 

DEAR SENATOR LONG: I am writing to have the New England Press Association 
placed on record as enthusiastically supporting your freedom of information 
legislation, bills S. 1160 and S. 1336. 

The New England Press Association numbers nearly 200 weekly and commu
nity daily newspapers in the 6-State area and its members have been following 
with great interest your repeated efforts on behalf of the people's right to know. 
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You are to be commended for your cliligent and effeCtive work in this regard. 
This is truly a public service. 

As you well know, one of the major responsibilities of a free press in an 
enlightened society is to help keep the fiow of infarmatioh moving. This fiow 
from our Government is not possible, however, if the information is stoPPed at 
its source. The Founding Fathers of our country were well aware of this as 
have been the courts over the decades. Now is the time for our legislative branch 
of Government to recognize this problem. You have recognized it and are doing 
something about it. 

On behalf of the more than 2 million New Englanders served by our news
papers, we salute you for wha;t you are doing and wish you Godspeed in YOur 
efforts. 

Sincerely yours, 
GEORGE SPEERS, General Manager. 

STATEMENT BY RALPH SEWELL, NATIONAL PRESIDENT OF SIGMA DELTA CHI; JULIUS 
FRANDSEN, CHAIRMAN OF THE SDX FREEDOM OF INFORMATION COMMITTEE; 
AND CLARK MOLLENHOFF, VICE CHAIRMAN, IN SUPPORT OF S. 1160 AND THE 
INFORMATION PROVISIONS OF S. 1336 

Sigma Delta Chi, the professional journalism society of 17,000 news reporters, 
editors, and others, favors the legislation proposed by Senator Long and others 
to, as stated in S. 1160, "clarify and protect the right of the public to infor
mation." 

The intent of the legislation as spelled out by the Senate Committee on the 
Judiciary in the report of July 22, 1964, on S. 1666 is certainly in the spirit of 
open government and is a step forward in the general area of freedom of 
information. 

We were encouraged by the Senate's passage of S. 1666 last year, and hope 
very much that S. 1160 (or the equivalent language as incorpOrated in S. 1336) 
will be finally enacted by this session of Congress. 

We urge passage of this legislation, even though alt the same time we urge 
the committee to take a closer look at some of the language covering exceptions. 

We are particularly pleased with those sections of the bills that are designed 
to make it possible for citizens or representatives of news media to go into the 
Federal court to force the production of information that is not covered by one 
of the eight e~empted areas. 

Of course, it would be preferable if there were no exempted areas of informa
tion and if this legislation could be drawn to force all government to be handled 
in the open. We are reaJlistic about the need for some exemptions, but believe 
that the list of exemptions should be as small as is possible and as specific as 
possible. 

If the categories of exemptions are spelled out in too vague a maDlner, we know 
from past experience that there will be great danger that some bureaucrats will 
use these new laws to make broad new claims of a legal right for unjustified 
secrecy. 

While we understand the argumen1:fi behind each of the eight exempt areas, 
we wish to point out that it is likely that there wiilI be abuse and distortion af 
these exemptions unless the legislative history is so clear that it cannot be mis
interpreted. We recall that the so-called housekeepilIlg statute, 5 U.S.C. 22, was 
not intended to be a law to authorize the withholcling of information from the 
press or the public. However, a survey by Senate and House committees a few 
years ago demonstrated clearly that officials of the executive branch of govern
ment were taking a few phrases in that law and twisting them into misguided 
legal opinions authorizilng the withholding of Government information and docu
ments. 

Regardless of the intent of the sponsors in introducing this legislation, we 
know that it is possible that this legislation can be warped into something not 
intended by the men who introduced it. There will always be a few political 
figures who wish to stretch or distort the law to hide their crimes or mismanage
ni~ent. There will always be some bureaucrats who will take the view that the 
Government agency that pays their salaries has become their personal property, 
and is not subject to examination and criticism by the public, Congress, or the 
press. 
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With that reality in mind, let us examine each of the categories of exception. 
Certainly we could not quarrel with a provision that permits the withholding 

of information when it is deemed essential for the protection of the national de
fense or foreign policy. However, even as we agree that this secrecy is needed, 
we should understand that the claim of "national security" has been used to hide 
mismanagement in the past. AU of us can remember some incidents when "na
tional security" demanded that there be no discussion of certain information 
when disclosure tended to embarrass an administration. However, we have seen 
the same type of information distributed freely by a President, a Defense Secre
tary, or a Secretary of State when it served the political purposes of an admin
istratiOlIl. 

The second exception relates to the internal personnel rules and practices of 
an agency of Government. There are many personnel cases, and there are some 
rules and practices thllt probably should not be made a matter of public discus
sion. However, this appears to be a broad exception that could be stretched to 
hide all types of arbitrary and unfair activities in the handling of Government 
personnel. 

The third exception deals with protecting those matters which are "specifically 
exempted from disclOlSure by statute." This is less susceptible to any general mis
interpretation since ·the withholding is under specific statutes. 

The fourth exception deals with "trade secrets and commercial or financial in
form.ation obtained from the public and privileged or coinfidential." This provi
sion would seem to follow an agreed area. 

The fifth exception would exempt "intraagency or interagency memorandums 
or letters dealing solely with matters of law or policy." Even if this is closely 
restricted in its application, it can be used ,to hide a great deal of informwtion 
dealing with legal opinions and policy. It is often the erratic policy papers 
or the cleverly worded legal opinion that is the key document in such contro
versies as the tax scandals, the Dixon-Yates scandal, the stockpiling scandals, or 
the Billie Sol Estes scandals. The danger of the broadest secrecy flowing from 
this exception should be aparent to anyone who has examined the details of 
these scandals. The argument that aU agency business cannot be carried on 
"in a goldfish bowl" may have some merit from a standpoint of efficiency. 
However, it is a short step to the philosophy the secrecy promotes efficiency, and 
that therefore secret government is something that should be promoted. It is 
precisely that philosophy that we are trying to end by supporting the pending 
legislation. 

Exception six is for the purpose of protecting "personnel and medical files 
and similar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy." We have no quarrel with the exception if ad
ministered within the spirit of the report issued by the Senate Judiciary Com
mittee last year, but we are aware of how this so-called protection of personnel 
files has been twisted in the past. The secrecy is for the purpose of protecting 
the individual government employee from embarrassment an dfrom "unwarranted 
invaSion of personal privacy." Yet, the secrecy on personnel files has often 
been used to the detriment of the individual Government employee who has' 
been barred from seeing his own file, and has been prevented from letting his 
own lawyer or doctor examine his personnel files. It is well to keep some of 
those more unfortunate experiences in mind as classic examples of what should 
not be done in administering the exceptions. 

There is no quarrel with the exemption for investigatory files. 
Exception eight deals with the insuring of a secrecy on reports submitted by 

financial institutions to the Government agencies responsible for regulat'ing and 
supervising these financial institutions. This would appear to be a reasonable 
exception to assure the banking institutions tha!t the information submitted 
on a confi<iential basis to a regulatory authority will not be distributed publicly 
to the detriment of the firm submitting the material. Of course, there are in
stances when the whole problem of reports must be made public-as in the cur· 
rent McClellan subeommittee investigation of the events surrounding the closing 
of the San Francisco National Bank. However, this information should be 
secret until such unusual circumstances exist that require a full review of aU 
acts by Federal bank examiners and all information submitted by bank officials. 

We realize that it would be impossible to draw legislation that would be a 
certain safeguard against aU of the tendencies toward excessive secrecy that 
prevail. We hope that the warnings we have given on possible mL<:fuse of this 
legislatJion will be helpful, and will alert the Senate and the House to make 
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the strongest possible legislative history in oposition to the philosophy of brOad 
withholding. 

Weare glad to see that this legislation spells out clearly the right of Congress 
to obtain even the information in the eight excepted categories. 

Sigma Delta Chi is in agreement with what you are trying to do by this 
legisla;tion, and we are hopeful that it will achieve the goals it is designed to 
achieve. 

WESTERN OIL AND GAS ASSOCIATION, 
. Los Angeles, OaUf., May 7, 1965. 

Re section 3 of S. 1336; 89th Congress. 
Hon. FJDWABD V. LONG, 
U.S. 	Senate, S'ubcommittee on Administrative Practices and, Proced,ures, New 

Senate Office Build'ing, Washington, D.O. 
DEAR 'SENA'l'OR LONG: The 'Western Oil and Ga:s Association respectfully snb

mits this statement for filing in connection with the public hearings on S. 1336, 
the proposed bill to amend the Administrative Procedure Act. We also wish to 
thank the committee for this opportunity to express our views on this proposed 
legislation. 

The association is deeply appreciative of the great amount of time and energy 
which has 'been spent in the prepratiO'n of this, measure. 

There are many departments and agencies affected by the bill. They exercise 
legislative, executive, and judicial functions which regulate both big and little 
business. 

The heart of the matter to which we speak is that the people whO' operate 
these departments are able and competent and should be givena:dequate discre
tion in their operations. 

This same view was recently expressed ,by an administration spokesman 
whose testimony before the S u'bcommi tee on Foreign Operations and Government 
Information of the Committee on Government Operations, HOlme Qf Representa
tives, on H.R. 5012, another "freedom of information" bill, which contains a 
section identical to the "trade secrets" provision referred ro below, was reported 
in the Los Angeles Times on March 31, 1965. Mr. Norbert A. Schlei, Assistant 
Attorney General of the United 'States, was there quoted as saying that the 
administration is "unalterably Qpposed" to'iegislation which would permit pU'blic 
inspection of moot Federal department records. He said that, while the admin. 
istration appreciates "the public's right to know," it, nevertheless, is committed 
to the view that the public interest can only 'be protected if the execUitive branch 
of the Government retains a degree of discretion as to what should and should 
not be made public. He added that "the situation is too complicated to be re
solved by a set 'Of rules written into law." With this latter statement, we are in 
complete agreement if that law were to be one of stereotyped inflexibility. 

From the foregoing, it is obvious that we are not hereconeerned with S. 1336 

in its entirety, ,but only with section 3 Qf the act, covering pu:blic information. 

More accurately, perhaps, we 'are cO'ncerned with the legislative history of simi

lar legislation which underscores the dangers inherent iIi secti'On 3 ()f 'S.' 1336. 


S. 1666 was introduced on June 4, 1963, for the purpose of ;amending section 3 

of the Administrative Procedure Act. Its provisions are much like those con

tained in the comparable sectiO'n of S. 1336. This is particularly true in the case 

of section 3(c) (4) ofS. 1666 and secti'on 3(e) (4) of S. 1336, relating to the Sl()

called "trade secrets." 


As amended, S. 1666 provides that Ithere shall be exempt from disclosure "trade 
secrets and other information obtained from the public and customarily privileged 
or confidential." 

S. 1336 exempts "trade secrets and cO'mmereral or financial information 0b
tained from the public and privileged or confidential." 

While we found some solace in these words when first read, our pevtubation 
again arose upon reading the Senate Committee on the Judiciary Report No. 
1219, to accompany S. 1666, dated July 22, 1964. That report makes it quite 
clear that it was not the legislative intent to give to the quoted words their full 
significance, 'but rather that their usage should ,be sharply restricted and confined 
to the specific si,tuations described in the report. 

On page 6 of the report we find the following: 
"This exception is necess,ary to protect the confidentiality of infonnation which 

is obtained by 'the Government through qu.estionnaires o'r other inquiries, i)ut 



ADMINISTRATIVE PROCEDURE ACT 537 

which would customarily not be rele,ased to the public by the person from whom 
it was obtained. This would include busines·s sales sta.tii'jtics, inventories, cus
tomer lists, and manufacturing' processes. It 'I,"ouldalso include infonnation 
cutomarily subjec-t to the doctor-patient, }awyer·cliel1t. t1lld other such privileges. 

'1'0 thc (}.lltCHt that thein/ormation is not coverc{l by this or the other excep
tions, it ~D{)~tld be (t'Dailable to ptlblic in8pectton,subject to the payment of la'lyfully 
prescribed fees to cover the expense of making the illfnrmation a vailuble, such as 
bringing it from storage warehouses." [Emphasis added.] 

That the committee quite clearly intended that the "tracle secrets" exemption 
should he given this restricted interpretation is further evidpnced by its st.lternent 
in the repo·rtat page 8 ,,,here it is said that the purpose of the bill (S. loOt).) is "to 
e~rablish a genel'ul philosophy of full agency disclosure unless information is 
exempted under clearly delineated statutory language * '" *." 

On the othel' hand, the present provisions of the Administrative Procedure Act 
(as set forth in 5 United'1::;tates Code Annotated) provide ill suuseetioll l002(b)
that: . 

"Every agency shall publish or, in accordance with pulblished rule, make 'avail
able to public inspection all final opinions .or orders in the adjudication of cmJes 
(except those requ'~red tor good vause to be held confidential and not cited as 
p1'ccedents) and all rules." [Emphasis added.] 

In {!ommenting upon this provision, the report 'states that "Although sub
section (b) requires the agency to make available to public inspection 'all final 
opinions or orders in the adjudication of eases,' it negates this comment by adding 
the following limitation: '* * * except those required for good cause to be held 
confidential ... **.''' 

The report continues by saying that "As to public records generally, sub
section (c) requires their availability 'to persoruJ properly and directly concerned 
exoept information held ooofidentiaZ for good vause t()!und.' This is a double
barreled loophole because not only is there the vague phrase 'for good cause 
found,' but there is also It further excuse for withholding if persons are not 
'properly and directly concerned.''' (Emphasis added.] 

From the foregoing it is obvious that, under the present provisions of the act, 
the agencies have had at least some discretion with respect to what shall and 
shall not be made av'rulable to the public. We respectfully submit that some 
such degree of agency discretion is essential to the equitable administration of the 
act. Our position in this regard may best be illustrated by citing a case in point. 

In 1963, one of the member companies of our association spent approximately 
$1lh million on geophysical and seismic survey work in the northern slope area 
of Alaska's Kenai Peninsula. Other companies had spent added millions. After 
completion of this work, the first-mentioned company filed approximately 78 oil 
and gas entry cards offering to lease designated parcels of land. However, it was 
the successful drawee on only three offers to lease out of the total number filed. 

After the drawing, it was brought to the company's attention that a scouting 
service and certain lease brokers were attempting to secure, from the Bureau 
of Land Management office in Alaska, the legal descriptions contained in the 
offers to lease which had been SIlbmitted by all unsuccessful applicants, and 
especially those submitted by the oil companies. This information was desired, 
of course, so that the scouting service's and brokers could then sell it to interested 
persons or beat the oil companies to the successful lessees so that they could 
then deal with them as middlemen. Obviously, by securing the legal descrip
tions of the land on which the oil companies had sought leases, the service or 
broker would then have a complete geological map showing the structures or 
areas where the expenditure of a vast amount of time and money and the utiliza
tion of technological skills had indicated that further expenditures for explora
tory drilling might be justified. The ready availability of this information 
would obviOUsly greatly increase the cost of acquisition of leases by the oil 
companies and make it almost impossible to block up sufficient acreage to justify 
exploration by anyone company. 

Upon learning of the intent of 'the scouting service and brokers, the company· 
filed 'a protest with the Bureau of Land Management, and pursued the matter 
further by sending two men to Washington, D.C., in connection with the protest. 

As a result of these protests, the State Director of the Bureau in Alaska was 
instructed not to permit inspection of the entry cards of unsuccessful offerors 
pending consideration of the protest. 

However, a decision subsequently was reached holding that entry cards are 
public records and available for inspection under departmental regulations, 43 
CFR, part 2. That regulation reads as follows: 
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"Unless the disclosure of matters of official record would be prejudieial to the 
interests of the Government, they shall be made available for inspeetion or cOllY
ing, and copies may be furnished, during regular business hours at the requei;t 
of persons properly and directly concerned with such matters. Requests for 
permission to insect official records or for copies will be handled with due regard 
for the dispatch of other public busin~ss." 

It should be particularly noted that only ma:tters "prejudicial to the interests 
of the Government" are exempt from disclosure. We believe that this highly 
restrictive regulation, disregarding as it does both public and private interest;:.;, 
is contrary to the letter and spirit of both section 3 of the Administrative Pro
cedure Act, and of section 3 of S. 1336, here under consideration. 

Nevertheless, a subsequent published notice of availability for noncompetitive 
oil and gas leasing of northern Alaska lands (F.R. doc. 65-914; filed January 27, 
1965) specifically provided that the drawing entry cards of unsuccessful appli
cants would be made available for public inspection 60 days after the drawing 
had been completed, thus giving the oil companies a 60-day period in which to 
try to put blocks of leases together without broker interference. Under the 
regulation, the Bureau might well have provided for the immediate release of 
the information without the 60-day delay unless, of course, the applicants were 
determined to be persons not "properly and directly concerned with such 
mmtters." 

Because of the Bureau regulation and the notice that entry cards of unsuccess
ful applicants would be made public as indicated, some m'ajor oil companies 
wholly refrained from filing any applications although additional millions had 
been spent on exploratory work. ' 

For all of these reasons we urge that appropriate amendments to protect 
both private and public interests be incorporated in section 3 of S. 1336, or that 
it be made crystal clear that it is the legisl8!tive intent that th~ "trade secrets" 
exemption shall be given a reasonablY broad interpretation so as to preclude the 
possibility of unconscionable disclosures of confidential information. 

In addition to the cited experience in Alaska, we feel that there must be 
many business activities in other fields involving the submission of applica
tions and documents which contain information which ought to be retained as 
confidential by the agency to which it is submHted. 

Within our own industry, applications for designation and approval of unit 
areas and unitization agreements must be filed with the U.S. Geological Survey. 
Knowledge of these areas, if obtained by oil and gas scouting services and 
brokers, would greatly increase the cost of lease acquisitions, and would delay 
and be highly detrimental to the further exploration for oil and gas"on the public 
domain. These applications, and the geological information contained in them, 
are presently held confidential by the Geological Survey office. We seriously 
question that the confidential status of these documents could be lawfully main
tained either under the provisions of S. 1666 or under the present provisions of 
section 3 of S. 1336. 

Respectfully SUbmitted. 
FELIX CHAPPELLET, 

Vice President and General Manager. 

EXHIBITS 

TREASURY DEPARTMENT, 
U.S. COAST GUARD, 

Portsmouth, Va., .Tune 8. 1965. 
Hon. JAMES O. EASTLAND. 
Chairman, Committee on the Judiciary, 
Wa8hington, D.C. 

DEAR MR. CHAIRMAN: Thank you for your kindness in having forwarded my 
letter of May 12 re S. 1336 to Senator Edward V. Long, chairman of the Sub
comittee on Administrative Practice and Procedure. 

Any efforts you can bring to bear in amending said bill to include the realistiC 
designation of "administrative judge" in lieu of the multiplicious titles, "pre
siding officer," etc., will be greatly appreciated. 

Sincerely yours, 
ALFRED Ii'. CHATTERTON, Hearing Examiner. 
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l\IAY 19, 1965. 
1\11'. ALFRED F. CHATTERTON, 
Hearing Examiner, Treasury Department, 
Portsmouth, Va. 

DEAR :MR. CHATTERTON: Have received your recent letter with respect to 
S.1336. 

Appreciate very much bearing from you and haYing your ('omments on this 
measure. 

Shall pass the information along to the staff of the suueommittee which is 
looking into this proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Chairman. 

TREASURY DEPARTMENT, 
U.S. COAST GUARD, 

Port8nwuth, Va., May 12, 1965. 
Hon. EDWARD V. LONG, 
Chairman, SubcommUtee on Adm'inistrative Practice and Procedure, 
Washington, D.C. 

DEAR SENATOR LoNG: You are to be congratulated for your efforts seeking to 
overhaul the Administrative Procedure Act, particularly with the fruition of 
this zeal as encapsuled within S. 1336 captioned "A Bill To Amend the Admin
istrative Procedure Act, and for Other Purposes." I know this bill results from 
fabulous industry and ingenuity, plugging up this hole and casting out that 
net against all possible evasions. However, I submit this outstanding bill can 
be substantially improved by the deletion of the multiplicious designations of 
"officer," "presiding officer," "examiner," and "hearing examiner" appearing 
therein and substituting in lieu thereof the realistic term "administrative 
judge," a title suggested by the Honorable E. Barrett Prettyman in his re
marks as made to the Federal Trial Examiners Conference on May 9, 1962. 

We who have had to thread the path of the Administrative Procedure Act 
through its fantastic labyrinths these many years have, I submit, earned this 
status; for, as with the judiciary, our duties involve composing inconSistencies, 
unraveUng confUsions, announcing unrecognized implications, and having made, 
in Holmes' now hackneyed phrase, "interstitial" advances in the field. of admin
istrative law-an area dealing preeminently with law in the making; with 
fluid tendencies and tentative traditions, accomplishments totally foreign to 
the connotation of the title "Hearing Ex.aminer." 

Of course, in proposing this amendment of S. 1336, I have tried to observe 
certain canons of criticism that are usually neglected because they are so 
obvious, for as headlines announce the occasional egregious blunder, the day
uy-day achievement is unchronicled. Virtue is proverbially not news, and 
appreciation of achievement in Government, except when attained on the 
colossal scale of a moon shot or in the dramatized conflict of foreign relations, 
is all too dependent on dull technical details. This, apparently, has been the 
case with our accomplishments under the Administrative Procedure Act. 

I am well aware that you have a passion for fairness and, therefore, I trust 
will lend support and assist me in my efforts seeking this recognition. 

Thank you for your consideration in my behalf. 
Sincerely yours, 

ALFRED F. CHATTERTON, Hearing Examinet.. 

JUNE 2, 1965. 
Mr. ALFRED F. CHATTERTON, 
Hearing Examiner, 
Portsmouth, Va. 

DEAR MR. CHATTERTON: Senator Eastland has forwarded your letter of May
12 to me for reply. 

See my letter to you of May 20. We will give your suggestions every con
sideration. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Ohairman. 
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TREASURY DEPARTMENT, 
U.S. COAST GUARD, 

Portsmouth, Va., May 12,1965. 

Hon. JAMES O. EASTLAND, 

Cha'Erman, Committee on the Judiciary, 
U.S. Senate, WaShington, D.C. 

DEAR MR. CHAIRMAN: Currently the Subcommittee on Administrative Prac
tice and Procedure of your Committee on the Judiciary has under considera_ 
tion a bill in which I am vitally interested; Le., S. 1336, captioned, "A bill to 
amend the Administrative Procedure Act, and for other purposes." I know 
this bill results from fabulous industry and ingenuity, plugging up this hole 
and casting out that net against all possible evasions. However, I submit 
this outstanding bill can be substantially improved by the deletion of the multi
plicious designations of "officer," "presiding officer," "examiner," and "hearing 
examiner" appearing therein and substituting in lieu thereof the realistic 
term "administrative judge," a title suggested by the Honorable E. Barrett 
Prettyman in his remarks as made to the Federal Trial Examiners Confer
ence on May 9, 1962. 

We who have had to thread the path of the Administrative Procedure Act 
through its fantastic labyrinths these many years have, I submit, earned this 
status; for, as with the judiciary, our duties involve composing inconsistencies, 
unraveling confusions, announcing unrecognized implications, and having 
made, in Holmes' now hackneyed phrase, "interstitial" advances in the field of 
administrative law-an area dealing preeminently with law in the making; 
with fluid tendencies and tentative traditions, accomplishments totally foreign 
to the connotation of .the title "hearing examiner." 

Of course, in proposing this amendment of S. 1336, I have tried to observe 
certain canons of criticism that are usually neglected because they are so 
obvious, for as headlines announce the occasional egregious blunder, the day
by-day achievement is unchronicled. Virtue is proverbially not news, and 
appreciation of achievement in government, except when attained on the 
colossal scale of a moon shot or in the dramatized conflict of foreign rela
tions, is all too dependent on dull technical details. This, apparently, has 
been the case with our accomplishments under the Administrative Procedure 
Act. 

I am well aware that you have a passion for fairness and, therefore, I trust 
will lend support and assist me in my efforts seeking this recognition. 

Thank you for your consideration in my behalf. 
Sincerel:r yours, 

ALFRED F. CHATTERTON, Hearing Ewaminer. 

TREASURY DEPARTMENT, 
U.S. COA,ST GUARD, 

Portsmouth, Va., May 24, 1965. 
Hon. EDWARD V. LoNG, 
Chairman, Subcommittee on Administrative Practice and Procedure, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR LONG: I sincerely appreciate your speedy reply to my letter 
of May 12, 1965, concerning S. 1336. 

Any efforts you can bring to bear in amending said bill to include the realistic 
designation of "administrative judge" in lieu of the multiplicious titles, "presid
ing officer," etc., will be greatly appreCiated.

Sincerely yours, . 
ALFRED F. CH.;\TTERTON, Hearing Exam'ine1', 

MAY 20, 1965. 
Mr. ALFBED F. CHATTERTON, 
Hearing Ewaminer, Treasury Department, 
Portsmouth, Va. 

DEAB Ma. CHATTERTON: Your letter of May 12, 1965, addressed to Senator 
Robertson has been forwarded to me for reply. 

Believe that your letter to me of the same date is substantially identical and, 
therefore, I refer you to my reply of yesterday. 

Kind regards. 
Sincerely, 

ErfWARn V. LO;.TG, Cha.frman, 
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TREA.S1JRY DEPARTMENT, 
U.S. CO'A.ST GUARD, 

Portsmouth, Va., May 12, 1965. 
HQn. A. WILLIS RQBERTSO'N, 
'U.S. Senate, 
lVasMngton, D.C. 

DEAR SENATOR RQBERTSQN: Currently the Subcommitee O'n Administrative 
Practice anel PrQced'ure Qf the CQmmittee O'n the Judiciary is condncting hear
ings O'n S. 1336 captiQned, "A bill to' amend the Administrative PrQcedure Act, 
and fQr other purpO'ses." I knQw this bill results frQm fabulQus industry and 
ingenuity plugging up this hO'le and casting Qut that net against all possible 
evasiQns. HQwever, I submit this O'utstanding bill can be substantially improved 
by the deletiQn Qf the multipliciQus designations Qf "Qfficer," "presiding officer," 
"examiner," and "hearing examiner" appearing therein and Substituting in lieu 
thereof the realistic term "Administrative Judge," a title suggested by the Hon
orable E. Barrett Prettymau in his remarks as made to the Federal Trial Ex
aminers CO'nference on May 9, 1962. 

We who have had to' tread the path of the Administrative Procedure Act 
through its fantastic labyrinths these many years have, I submit, earned this 
status; for, as with the judiciary, our duties involve composing inconsistencies, 
unraveling cQnfusions, announcing unrecO'gnized implicatiO'ns, and having made 
in HO'lmes' nO'w hackneyed phrase, "interstitial" advances in the field O'f ad
ministrative law-an area dealing preeminently with law in the making; with 
fluid tendencies and tentative traditiO'ns, accO'mplishments tQtally fO'reign to' 
the cQnnQtatiO'n O'f the title "Hearing Examiner." 

Of cO'urse, in proPO'sing this amendment O'f S. 1336, I have tried to' O'bserve 
certain canO'ns O'f criticism that are usually neglected because they are sO' O'bviO'us, 
fO'r as headlines annO'unce the O'ccasiO'nal egregiO'us blunder, the day-by-day 
achievement is unchrO'nie-led. Virtue is prO'verbially nO't news, and appreciatiO'n 
O'f achievement in gO'vernment, except when attained O'n the cQIQssal scale O'f a 
mO'O'n shO't O'r in the dramatized cO'nflict O'f fO'reign relatiO'ns, is all tO'O' dependent 
O'n dull technical details. This, apparently, has been the case with O'ur accO'm
plishments under the Administrative PrO'cedure Act. 

I am well aware that yO'U have a passiQn fO'r fairness and, therefO're, I trust 
will lend support and assist me in my effO'rts seeking this recO'gnitiO'n. 

Thank yQU fQr yO'ur cO'nsideratiO'n in my behalf. 
Sincerely yO'urs, 

ALFRED F. CHATTERTON, 
Hearing RiCaminer. 

JUNE 17, 1965. 

Mr. CHARLES J. CARRO'LL, Jr., 

Hearing Exaffltiner, U.S. Coast Guard, Ninth Coast Guard District, 
Cleveland, Ohio 

DEAR MR. CARRO'LL: YO'ur letter cQncerning S. 1336 has been received and read 
with interest. 

Appreciate having yO'ur cO'mments' with respect to' a change in the title: 
"Hearing Examiner." Have passed the infO'rmatiO'n alO'ng to' the staff of the 
subcommittee which is looking intO' this prO'posal. 

Kind regards. 
Sincerely, 

EDWARD V. LoNG, Chairman. 

TREASURY DEPARTMENT, 
U.S. COAST GUARD, 

Cleveland, Ohio, June 11, 1965. 
Hon. EDWABD V. LoNG, 
U.s. Senator, 
Washington, D.C. 

DEAR SENATOR LO'NG: Senate bill S. 1336 amending the Administrative Proce
dUre Act, nO'w befO're yO'ur subcommittee on the Judiciary, coutinues the title 
"Examiner" for the .quasi-judicial poSition O'f the presiding O'fficer. whose duty it 
is to' initially decide litigated questiO'ns according to' applicable law, and, in SQme 
instances, impose sanctions. 

The title "Examiner" or "Hearing Examiner" is not descriptive O'f the position. 
It implies an audition. "Administrative Law Judge" or "Administrnth'e ,Judge" 
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is more descriptive, adds to the dignity of those operating within the Federal 
system of administrative justice, ancl gives to the general public, including those 
holding Federal licenses, a description of the hearing officer's adjudicatory 
function. It enhances the feeling of the interested party that the presiding and 
deciding officer is performing a real function, not merely sening as a recorder 
or notary. . 

Would you invite the members of your subcommittee to consider a further 
amendment to the act so as to change the title to "Administrative Law JUdge." 

I am forwarding a similar letter to Senator James O. Eastland, cbairman of 
the Judiciary Committee. Thanking you for yonrgood office, I am, 

Respectfully yours, . 
CHARLES J. CARROLL, Jr., 

. Hearing Ea:uminm·. 

JUNE 17, lOG!). 

1\11'. FRANCIS X. J. COUGHLIN, 

Hearing Examine1", U.S. Ooast Guard, Neu: York, N.r. 

DEAR MR. COUGHLIN: Your letter concerning S. 1336 has been received llnd 
read with interest. Have also received from Senator Eastland your letter ad
dressed to him on the same subject. which he forwarded to me for reply. 

Appreciate having your comments with respect to a change in the title: 
"Hearing Examiner." Have passed the information along to the ~taff of the sub
committee which is looking into this proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Chairman. 

TREASURY DEPARTMENT, 
U.S. COAS.T GUARD, 

Keto York, N.Y., June 9, 1965. 

Hon. EDWARD V. LONG, 

U.s. Senatm', Washington, D.O. 

My DEAR SENATOR LONG: I note with great pleasure that you and the honor
able gentleman from Illinois. Senator Everett M. Dirksen. are the cosponsors of 
Senate bill, S. 1336. I have read the bill with great care. I believe it makes 
more evident than the current Administrative Procedure Act the real importance 
and inherent judicial responsibility of the office of the examiner. U.S. Civil 
Service Commission current annonncement No. 318 likewise makes evident that 
the examiner must be a member of the bar of suitable experience to discharge the 
duties and judicial obligations of that office. I know this to be so, since I have 
been an examiner in the U.S. Coast Guard since 1948. 

I therefore respectfully urge you to move the committee to amend the text 
of S. 1336 by deleting the term "examiner" therefrom and inserting in lieu 
thereof the term "administrative judge". You and the committee will appreciate 
that such a designation as "administrative judge" will properly recognize the 
dignity of the examiner position, yet such title will clearly differentiate ex
aminers from Federal judges. The Senate has before it a bill, S. 2018,which seeks 
to correct a comparable situation which presently exists under the Uniform 
Code of Military .Iustice wherein the "judge" of general courts-martial is re
ferred to as the "law 'Officer". Under the pending bill S. 2018, the title of "law 
officer" would be changed to "military judge". 

I am pleased to take this opportunity to request your assistance in this matter. 
Sincerely, 

FRANCIS X. J. COUGHUN. 

TREASURY DEPARTMENT, U.S. COAST GUARD, 
New York, N.Y., June 9,1965. 

Hon. JAMES O. EASTT.AND, 
U.s. Senator, 
Washington, D.C. 

My DEAR SENATOR EASTLAND: I have the honor to communicate with you with 
reference to Senate bill S. 1336, which is presently under active consideration 
by your distinguished Committee on the Judiciary. Section 11 of S. 1336 con
tinues the use of the term "examiner" to designate the presiding officer appointed 
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pursuant to that section, who conducts hearings in the various Federal regula
tory agencies. Being a member of the bar for many years and being an examiner 
in the U.S. Coast Guard since 1948, I know from experience that it is not un
common for attorneys who appear at Federal agency hearings to address the 
examiner as ",Judge" or "Your Honor". It is, however, my considered opinion 
that the term "examiner" does not convey the real importance and inherent 
judicial responsibilities of that office. A reading of the U.S. Civil Service Com
mission current Announcement No. 318 with respect to hearing examiners and 
the provisions of the present Administrative Procedure Act (5 U.S.C. 1001 fr.), 
as well as the provisions of the said bill, S. 1336, will demonstrate that the 
"examiner" is, save only in name, a judge. 

I, therefore, respectfully request that the Judiciary Committee cause the 
text of S. 1336 be amended so as to delete the term "examiner" and to insert 
in lieu thereof "administrative judge." As chairman of the Judiciary Commit
tee and you (and your committee, two members of which are the sponsors of 
S. 1336) will appreciate that such a designation as "administrative judge," 
while properly recognizing the dignity of the examiner's position, will clearly 
differentiate the examiner from Federal judges. A companion situation presently 
exists under the Uniform Code of Military Justice wherein the "judge" in a 
general courts-martial is referred to as "law officer." However, Senate bill 
S. 2018 now seeks to correct this by changing the title of "law officer" to that 
of "military judge." 

I appreciate this opportunity of being able tolay before you my thoughts 
with respect to Senate bill S. 1336. 

Thanking you for your attention, I am 
Sincerely. 

FRANCIS X. J. COUGHLIN. 

JUNE 15, 1965. 
Mr. JAMES M. DONAHUE, 
Hearing Eauuminer, U.S. Ooast Guard, Seattle, Wash. 

DEAR MR. DONAHUE: Senator Eastland has forwarded to me for reply, your 
letter of June 7,1965, concerning S.1336. 

Appreciate having your comments. I can assure you we shall give careful 
consideration to your suggestion. 

Kind regards. 
Sincerely, 

BERNARD FENSTERWALD, Jr., Ohief Oounsel. _ 

TREASURY DEPARTMENT, 
U.S.COAST GUARD, 

- SeaWe, Wash., June 7,1965. 
Bon. JAMES O. EASTLAND, 
U.S. Senator, Washington, D.O. 

My DEAR SENATOR EASTLAND: This letter is directed to you as chairman of the 
Judiciary Committee of the U.S. Senat~. It is understood that your committee 
has before it S. 1336 concerning certain proposed amendments to the Administra
tive Procedure Act. < 

The writer has been serving as civilian hearing examiner attached to the U.S. 
Coast Guard since 1948. During this period of time it has been my experience 
that the term "hearing examiner" as a deSignation for these appointments is 
confnsing, not only to the general public, but also to the members of the bar. It 
is in no way descriptive of the quaSi-judicial position held by the individuals 
who preside over administrative proceedings in various agencies of the Govern~ 
ment. This nomenclature is not in keeping with the dignity and decorum which 
must be upheld in these administrative hearings. 

It is, therefore, hereby respectfully requested that very sincere consideration 
be given by your committee to further amend the Administrative Procedures Act 
by changing the designation of "hearing examiner" to one more appropriate; 
namely, "administrative law judge." 

Respectfully yours, 
JAMES M. DONAHUE, 

Hearing Ewaminer, A.P.A. 
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JUNE 17, 1965. 
Mr. TILDEN H. EDWARDS, 
Hearing Examiner, U.S. Coa8t Guard, 
San Franoi8oo, Calif. 

DEAR MR. EDWARDS: Your letter addressed to Senator Eastland has been 
referred to me for reply. 

Appreciate having your comments with respect to S. 1336 and shall pass 
the information along to the staff of the subcommittee which is looking into 
this proposal. Your humorous example of the confusion arising from the term 
"hearing examiner" is quite apropos. 

I<ind regards. 
Sincerely, 

EDWARD V. LONG, Chairman. 

TREASURY DEPARTMENT, 
U.S. COAST GUARD, 

San Francisoo, Calif., June 11, 1965. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

DEAR SENATOR EASTLAND AND COMMITTEE MEMBERS: It has just come to my 
attention that several hearing examiners under the Administrative Procedure 
Act have requested that this committee give consideration to changing the title 
of "hearing examiner" to a more apt title. [wish to jOin in urging this need. 
There are literally thousands of widely varied jobs in both Federal and State 
Government bearing the title "examiner" so that the term has become meaning· 
less and confusion. Secondly, our hearings are condUcted as trials in hearing 
rooms which duplicate standard courtroom arrangements, and adhere to the 
rules of procedure and the principles of evidence followed in law cases in the 
courts. I find that attorneys frequently feel uncomfortable in addressing the 
examiner and it is commonplace for an attorney to inquire how he should address 
the bench and then ask permission to use the terminology of the courts with 
which he is familiar. 

A humorous example of use of this confusing term "hearing examiner" 
occurred when I. had my civil service physical examination. My doctor said: 
"I have to report that your colon condition is chronic, but that shouldn't affect 
your job of testing peoples hearing." For a time our group tried using the 
term "trial examiner." Since we are in maritime we found that people in this 
industry thou~ht the designation meant test trials of ships and boats. It seems 
appropriate to simply establish the designation "judge ("APA)" meaining the 
Administrative Procedure Act. The vast majority of lawyers could readily 
recognize this designation. 

Thanking you for your time and consideration, I am, 
Very truly yours, 

TILDEN H. EDWARDS, Hearing Examiner. 

JUNE 17, 1965. 
Mr. HARRY J. GARDNER, 
Hearing EX.aminer, U.S. CQast Guard, 
Long Beaoh, Calif. 

DEAR MR. GARDNER: Your letter addressed to Senator Eastland has been 
referred to me for reply. 

Appreciate having your comments with respect to S. 1336 'I,l.nd shall pass the 
information along to the staff of the subcommittee which is looking into this 
proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Chairm.o;n. 

U.S. COAST GUARD, 
Long Beach, Calif., Ju.ne 8, 1965. 

Hon. JAMES O. EASTLAND, 
Senate Office Building, 
Washington, D.C. 

My DEAR SENATOR EASTLAND: It is respectfully requested that you give favor
able consideration to a further amendment to S. 1336 (which would amend the 
Administrative Procedures Act of 1946, 5 U.S.C. 1001 et seq.) which is before the 
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Judiciary Committee of the Senate, of which you are chairman. The proposed 
amendment for which I seek your support would change the designation of 
"hearing examiner" to "administrative law judge." 

The undersigned has been closely associated with the maritime field for over 
20 years as an officer in the American merchant marine, ,a lawyer, a Coast Guard 
officer, and a civilian hearing examiner with the Coast Guard and is firmly COD
vinced that the term "hearing examiner" not only fails to accurately describe 
the duties of the officer presiding ,over the quasi-judicial adversary proceedings o<f 
the regulatory Government agencies but rather tends to mislead and detract 
from the decorum which IS required in carrying out our functions effectively. 

An analogous situation is exemplified in S. 2018 where one of the propo<sed 
amendments to the Uniform Code of Military Justice, 50 U.S.C. 551-736, pro
vides that a civilian "military judge" replace the "law officer." The under
signed was certified as a law officer while on active duty in 1957 and believes 
that the term "military judge" more accurately describes the functions of the 
present law officer just as "administrative law judge" more accurately describes 
the functions of the hearing examiner. 

It is my firm and sincere belief that the aforesaid amendment would be in 
furtherance of the public interest in that hearing examiners' functions would 
be more readily understood and such a change would enhance the prestige of the 
administrative law within our Federal Government. Your consideration and 
support is respectfully requested. 

Very truly yours, 
HARRY J. GARDNER, Hearing E:caminer. 

JUNE 15, 1965. 
Mr. HOWARD T. LONG, 
Hearing E:caminer, U.S. Ooast Guard, 
Philadelphia, Pa. 

DEAR MR. LONG: Senator Eastland has forwarded to me for reply your letter 
of June 8, 1965, concerning S. 1336. 

AppreCiate having your comments. I can assure you we shall give careful 
consideration to your suggestions. 

Kind regards. 
Sincerely, 

BERNARD FENSTERWALD, Jr., Ohief Counsel. 

TREASURY DEPARTMENT, 
U.S. CoAST GUARD, 

June 8, 1965. 
Hon. JAMES O. EASTLAND, 
Washington, D.O. 

My DEAR SENATOR: I understand that S. 1336, having to do with the proposed 
amendments to the Administrative Procedure Act, 5 U.S.C. 1001 et seq., is now. 
before your committee. May I respectfully suggest that the act be amended in 
that the designation o<f "hearing examiner" be changed to the more descriptive 
title, "administrative judge." 

Respectfully yours, 
HOWARD T. LoNG, 

Hearing E(Caminer. 

JUNE 15, 1965. 
Mr. THOMAS L. MACKIN, 
Hearing Er.caminer, U·S. Ooast Guard, 
BORtoo, Mass. 

DEAR Mn. MACKIN: Senator Eastland has forwarded to me for reply your letter 
of June 7,1965, concerning S.l336. 

Appreciate having yo<ur comments. I can assure you we shall give careful 
consideration to your suggestions. 

Kind regards. 
Sincerely, 

BERNARD FENSTERWALD, Jr., 
Ohief Oounsel. 
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L.S. COAST GUARD, 
Boston. Mass., June i. 1965. 

Hon. JAMES O. EASTLAND. 
U.S. Senate, 
Wa8hington, D.C. 

DEAR SENATOR EASTLAND: I am informed that it has been suggested to You 
as chairman of the Judiciary Committee of the U.S. Senate, that the 4\d~ 
ministrative Procedure Act (5 U.S.C. 1001 et seq.) be further amended in 

of 
S 

1336 by substituting the designation "administrative law judge" for that 
"hearing examiner" wherever those words appear in the Administrative Pro
cedure Act. 

A.s the person who has held the position of hearing examiner for the U.S. 
Ooast Guard for the 1st Ooast Guard District since 1948 I would like to jOin 
in that suggestion. It has been my observation that although those who have 
had occasion to appear before hearing examiners are aware of the stature and 
significance of that title. -all others (In first hearing the words "hearing exam
iner" have no understanding of the nature of such a position, and particularly 
of its quasi-judieial functions.. To the uninitiated, the words "hearing exam
iner" are completely without meaning or import, and they are, therefore, in
appropriate. The title "administrative law judge." standing alone, would have 
an accurate and meaningful connotation to those with-out previous experience 
in that field of law as well as to the general pu'blic. 

Very truly yours. 

THOMAS L. MACKIN, 


H ear·ing Emaminer. 

JUNE 17, 1965. 
Mr. MARTIN J. NORRIS, 
Hearing Emaminer, U.S. Coast Guard, 
New York, N.Y. 

DEAR MR. NORRIS: Senator Eastland has forwarded your letter, addressed to 
him, to me for reply. 

Appreciate having your comments with respect to S. 1336 and shall pass the 
information along to the staff of the subcommittee which is looking into this 
proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LoNG, 
Chfl1i;rman. 

TREAsURY DEPARTMENT, 
U.S. COAST GUARD, 

New York, N.Y., June 11, 1965. 
Hon. JAMES O. EASTLAND, 
Senate Office Building. 
Washington, D.C. 

My DEAR SENATOR EASTLAND: Senate bill S. 1336 is presently under considera
tion ,before your distinguished Coo:nmibtee on me Judiciary. Secti(ln 11 of S.1336 
speaks of the presiding officer of the administrative proceedings of the various 
Federal regulatory agencies as the "examiner." It is respectfully submitted that 
the term "examiner" or "hearing examiner" is ·an inexact: and somewhat mislead
ing term for one who uuder the Administrative Procedure Act must preside in a 
judicial capacity. That the title of "hearing examiner" is one which is mislead
ing and misunderstanding by the public is exemplified by an incident of my per
sonal knowledge. When a friend O'f my wife was :told that I was a hearing ex
aminer with the U.S. CoastGuard,she politely inquired. after stating that her 
husband's hearing was impaired, whether it would be possible to 11ave his hear
ing examined. 

Since 1932 I have been a member of the bar of the iState of New York and a 
maritime law specialist. I am 'presently serving as a hearing examiner with 
the "L.S. Coast Guard. In that capacity I am called upon to preside at adversa'ry 
proceedings involving collisions at sea, strandings, negligent navigatio-n. personal 
misconduct. etc. The position requi:resa thorough and consummate knowle~ge 
of admiralty law the rules 'Of evidence, administrative law, Federal practice 
and nroeedure, et~. It is not uncommon for 'attorneys appearing at administra
tive hearings to address the hearing examiner as "your honor," "judge," .a~d 
"the court." In all respects, but in name, the examiner :functions as an adminiS
trative judge. 
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It is respectfully requested thrut the Judiciary Committee give ser10us con
sidera,tion to amend section 11 of S. 1336 so as to delete the word "examiner" and 
in place thereof substitute "administrative judge." :May I ,say that there is 
corollary thinking in connection with Senate bill 2018 wherein the author of the 
bill has designated the ·term "mili:tary judge" in hearings under the Uniform 
Code of Military Justice in place of the title "law officer." 

I sincerely appreciate the opportunity of placing these thoughts before your
honorable committee. 

I a,m, 
Sincerely, 

MARTIN J . NORRIS, 
Hearing EilJaminer. 

MAY 19, 1965. 
Mr. RICE A. HERSHEY, 
President, Akron Bar Association, 
Akron, Ohio. 

DEAR MR. HERSHEY: Have received your letter concerning S. 1758. 
Certainly appreciate hearing from you -and having the support of your associa

Uon. Am taking the liberty of having your letter inserted in the record of our 
hearings on this 'bill. 

Kind rregards. 
Sincerely, 

EDWARD V. LONG, Ohairmoo. 

AKRON BAR ASSOCIATION, 
Akron, Ohio, May li, 1965. 

Hon. EDWARD V. LoNG, 
Ohairman, Subcommittee on Administrative Practice and Procedure, 
Oommittee on the Judiciary, 
Senate 01ftce Building, Washington, D.O. 

DEAR SENATOR LONG: Enclosed you will find copy of our letter of June 19,1963, 
covering the resolution of our association relating to Senate bill 1466. 

We wish to reiterate the position of our association in regard to the purpose 
of this bill, to eliminate many of the bewildering and confusing regulations 
now promulgated. 

Copy of this letter is going to our Senators and Congressman. 
, Very truly yours, 

RICE A. HERSHEY, President. 

MAY 19, 1965. 
Mr. ROBERT S. MUCKLESTONE, 
Ohairman, Junior Bar Conference, 

American Bar ASSOciation, 

Seattle Wash. 


DEAR MR. MUCKLESTONE: Have received your recent letter with respect to 
S. 1758. 

Am most pleased to have the support of the Junior Bar Conference. 
Am taking the liberty of having your letter inserted in the record of our 

hearings on this proposal. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman. 

AMERICAN BAR ASSOCIATION. 
Ohicago, Ill., May 12, 1965. 

Hon. EDWARD LONG, 
U.S. Senate, Washington D.O. 

DEAR SENATOR LONG: It is my understanding that you and nine other members 
of the Senate Judiciary Committee have introduced S. 1758, to provide that mem~ 
bel'S of the bar in good standing may practice before all Federal departments 
and agencies without submitting to special enrollment, examinations, or other 
requirements. 

As I am sure you know, this legislation has been supported actively by the 
American Bar Association and by the Junior Bar Conference. In 1963 the then 
chairman of the conference, James R. Stoner of Washington, D.C., testified for 
the legislation. 
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As chairman of the JuniO'r Bar CO'nference I WO'uid like to' reaffirm O'ur SUPPO'rt 
for this legislation and urge its passage. If O'ur sectiO'n can be O'f any assistance 
in this connectiO'n please let me knO'w. 

As a la"wyer whO', frO'm time to' time practices before variO'us Federal depart
ments, I am personally very interested in the passage O'f this legislatiO'n. I am 
eO'llvinced that special agency admissiO'n requirements are unduly burdensO'me 
and that they viO'late the fundamental principle O'f permitting a persO'n to' be 
represented by cO'urse O'f his chO'ice. 

YO'urs very truly, 
RO'BERT S. MUCKLESTO'NE, Chairman. 

JUNE 4, 1965. 
Mr. RO'BERT L. KEHO'E, 
Secretary, the Cleveland Bar A.8sociatian, 
Cleveland, Ohio 

DEAR MR. KEHO'E: Have received yO'ur recent letter cO'ncerning S. 1758. 
Certainly appreciate hearing frO'm yO'U and having the sUPPO'rt 'O'f yO'ur aSSO'

ciatiO'n. Am taking the liberty O'f having yO'ur letter inserted in the recO'rd O'f 
our hearings O'n this prO'PO'saL 

Kind regards. 
Sincerely, 

EDWARD V. LoNG, Chairman. 

THE CLEVELAND BAR ASSO'CIATION, 
Cleveland, Ohio, May 27, 1965. 

HO'n. EDWABD V. LO'NG, 
U.s. Senate, 
Washiington, D.C. 

DEAR SENATO'R LO'NG: The O'fficers and membership O'f the Cleveland Bar 
AssO'ciatiO'n strO'ngly SUPPO'rt S. 1758 which WO'uid permit members O'f the bar 
to' represent clients befO're Federal agencies withO'ut being subjected to' special 
admissiO'n reqUirements. 

We believe this legislation is IO'ng O'verdue and cO'mmend yO'U fO'r its introduc
tiO'n in the present sessiO'n. 

We will alsO' cO'mmunicate O'ur thO'ughts O'n this matter to' OhiO"s SenatO'rs 
Frank J. Lausche and Stephen M. YO'ung, bO'th O'f whO'm are members O'f O'ur 
assO'ciatiO'n. 

With best wishes fer success in this undertaking, I am, 
Very truly yO'urs, 

RO'BERT L. KEHO'E, Secretary. 

JUNE 4, 1965. 
Mr. LLO'YD G. PO'O'LE, 
President, Cole County Bar A.ssociation, 
Jefferson City, Mo. 

DEAR MR. PO'O'LE: Thank YO'U most sincerely for yO'ur recent letter cO'ncerning 
S.1758. 

Am delighted to' have the SUPPO'rt O'f the CO'le CO'unty Bar AssO'ciatiO'n O'n this 
measure and am taking the liberty O'f having yO'ur letter inserted in the recO'rd O'f 
O'ur hearings. 

Kind regards. 
Sincerely, 

EDWARD V. LO'NG, Chairman. 

CoLE CO'UNTY BAR ASSOCIATION, 
Jefferson City, Mo., May 28,1965. 

HO'n. EDWARD V. LO'NG, 
U.S. Senator, 
Washingtan, D.C. 

DEAR SENATO'R LoNG: I am pleased to' infO'rm yO'U that O'n May 27, 1965, the 
CO'le CO'unty Bar AssociatiO'n adO'pted a resO'lutiO'n urging the passage O'f Senate 
bill 1758, intrO'duced April 9, 1965. 

The members O'f the associatiO'n wish to express to' yO'U their appreciatiO'n of 
yO'ur effO'rts in behalf O'f the interest O'f all attorneys in sponsO'ring this legislatiO'n. 

Respectfully, 
LLO'YD G. PO'O'LE, President. 
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MAY 18, 1965. 
Mr. LEONARD J. STERN, 
President, the OoZumbus Bar As.gociation, 
Oolttmbus. Oh'io. 

DEAR MR. STERN: HaVtl received your recent letter with respect to S. 1758 . 
Certainly appreciate having the continued endorsement of your association. 

Am taking the Uberty of inserting your letter in the record of our hearings. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman. 

THE COLUMBUS BAB ASSOCIATION, 
May 13,1965. 

Re S.1758. 
Hon. EDWARD V. LoNG, 
Ohairman of the Subcommittee on Administrative Practice and P,'oceau.re of the 

Senate Judiciary Oommittee, Senate Otrtce Building, Washington, D.O. 
DEAR SENATOR LoNG: In 1963, this association expressed its support of S. 1466 

of the 88th Congress. Our attention has been directed to the fact that S. 1758 is a 
similar bill. 

Our association is in favor of the enactment of S. 1758. 
We want to express our thanks to you for having sponsored this much needed 

legislation. 
Very truly yours, 

LEONARD J. STERN, President. 

MAY 12, 1965. 
Mr. BERNARD H. TRAGER, 
PreSident, Oonnecticut Bar Association, 
Hartford, Oonn. 

DEAR MR. TRAGER: Thank you most sincerely for your letter of May 10, 1965, 
with respect to S. 1758. 

Your continued support is greatly appreciated and I am taking the liberty 
of having your letter inserted in the record of the hearings on this proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Ohairman. 

CONNECTICUT BAR ASSOCIATION, 
Bridgeport, Oonn., May 1.0, 1965. 

Senator EDWARD V. LONG, 
Ohairman, Subcommittee on Administrative Practice and Procedure, Senate 

Judiciary Oommittee, Washington, D.O. 
DEAR SENATOR LONG: It has been brought to our attention that hearings on 

Senate bill 1758 will be held during the period of May 12, 13, and 14. This 
bill, as you know, would permit lawyers to practice before Federal agencies 
without being subjected to special admis~ons requirements. 

On behalf of the Connecticut Bar ASSOCiation, I want to reiterate the posi
tion that we took in favor of S. 1466 in the 88th Congress. I am told that 
S. 1758 is substantially the same legislation as S. 1466, and we want to go on 
record strongly in favor of S. 1758. 

We hope that you will support this important legislation. 
Cordially, 

BERNARD H. TRAGER, President. 

MAY 18, 1965. 
Mr. ROBERT C. ALEXANDER, 
President, Dayton Bar Association, 
Dayton, Ohio. . 

DEAR MR. ALEXANDER: Have received your recent letter with respect to S.1758. 
Certainly appreciate having the endorsement of your association. Am taking 

the liberty of inserting your letter in the record of our hearings. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman 

http:P,'oceau.re
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HARSHMAN, YOUNG, COLVIN & ALEXANDER 
Dayton, Ohio, lJIay 11,1[165. 

Re S. 1758. 
Senator EDWARD V. LONG, 
Senate Judiciary Oommittee, 
Washington, D.O. 

DEAR SIR: It has come to my attention that S. '1758 has been introduced in 
the Senate and that it is very similar to S. 1466 which was passed by the 
Senate in 1963, but failed to pruss the Judi'Ciary Committee and the House. 

Once again the Dayton Bar Association would like to go on record as being 
in favor ar this legislation and to urge its support by your committee. 

Very truly yours, 
ROBERT C. ALEXANDER, 

President, Dayton Bar A8sociation. 

MAT 19,1965. 
Mr. WILLIAM: R. MoLLER, 
Secretary, the HartfO'rd OO'unty Bar Association, 
Hartford, Oonn. 

DEAR MR. MOLLER: Have received your recent letter with respect to S. 1758 
and attachments. 

CertainlY appreciate having the continued support of your association. Am 
taking the Uberty ar having your correspondence inserted in the record of the 
hearings on this bill. 

Kind regards. 
SincerelY, 

EDWARD V. LoNG, Ohairman. 

THE HARTFORD COUNTY BAR ASSOCIATION, 
HartfO'rd, OO'nn., May 12, 1965. 

Hon. EDWARD V. LoNG, 
Ohairman, Subcommi-ttee on Administrative Practice and PrO'cedure O'f the Senate 

Judiciary Oommittee, Washington, D.O. 
DEAR SENATOR LoNG: The Hartford County Bar Association, at its executive 

meeting held on May 10, 1965, again adopted its prior stand in complete favor 
of Senate bill 1758, which would deem it inherent in the admission of an attorney 
to the bar ar the State in which he practices that he is qualified to appear before 
Federal agencies. We, therefore, heartily recommend the adoption of this bill. 

We enclose herewith copies of the resolution which have been sent to the Hon
orable Thomas J. Dodd and Hon. Abraham Ribicoff. 

Very truly yours, 
WILLIAM: R. MOLLER, Sem·etary. 

THE HARTFORD COUNTY BAR ASSOCIATION, 
HartfO'rd, Oonn., May 12,1965. 

Hon. THOMAS J. DODD, 
Senate Offloe BuUitinu, 
WashingtO'n, D.O. 

DEAR SENATOR DODD: We are writing you on ,behalf of the Hartford Coun
ty Bar Association in support of Senator Long's Senate hill 1758 which permits 
representation by attorneys before Federal agencies without requiring individ
ual admission by the Federal agency. At the executive meeting of May 10, 1965, 
the following resolution was unanimously adopted: 

"ResO'lved, That the Hartford County Bar Association 'be, and hereby is, 
strongly in favor of Senate bill 1758, since it seems inherent in an attorney's 
admission to the bar of his own 'State that he has the requisite abilities to 
appear before any Federal agency without having to be admitted by said agency; 
and be it further 

"Re8O'lved, That a copy of this resolution be sent to Hon. Thomas J. Dodd 
and Hon. Abraham A. Ribicoff." 

We know that as a result of your long association with the Hartford County 
Bar Association, you will give this matter proper and adequate consideration. 

Very truly yours, 
WILLIAM R. 'MOLLER, Secretary. 
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THE HARTFORD COUNTY BAR. ASSOCIATION 

Hartford, Oonn., May 12, i963. 


Hon. ABRAHAM A. RIBICOFF, 

Senate Office Bttilding, 
Wasll'ington, D.O. 

DEAR SENATOR RIBICOFF: We are writing you on behalf of the Hartford Coun
ty Bar Association in support of Senator Long's Senate bill 1758 'Which permits 
representation by attorneys before Federal agencies without requiring indiv-id
ual admission by the Federal agency. ,At the executive meeting of May 10, 1965, 
the following resolution was unanimously adopted : 

"Resolved, That the Hartford County Bar Association 'be, and hereby is, 
strongly in fuvor of Senate bill 1758, ',since it seems inherent in an attorney's 
admission to the bar of his own ·State that he has the requisite abilities to 
appear before any Federal agency without having to be admitted ,by said ageucy ; 
and be it further 

"Resolved, That a copy of this resolution be sent to Hon. Thomas J. Dodd 
and Hon. Abraham A. Ribicoff." 

We know that as a result of your long association with the Hartford County 
Bar Association, you will give this matter proper and adequate consideration. 

Very truly yours, 
WILLIAM R. !MoLLER, Se()/'etary. 

JUNE 4, 1965. 

Mr. EDWARD H. JONES, 

Se()/'etary, the IfYWa State Bar Association, 
De8 M oine8, Iowa. 

DEAR MR. JONES: Have received your recent letter concerning -s. 1758. Am 
taking the Uberty of inserting your letter in the record of our hearings. 

On behalf of the subcommittee, may I thank you and your association for 
your support and assistance on this important piece of legislation. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Ohairman. 

THE IowA STATE BAR ASSOCIATION, 
De8 Moine8, Iowa, May 24, 1965. 

Re S. 1758. 
Hon. EDwA&D LONG, 
Sen~te O{fiae Building, 
Washington, D.O. 

DEAR SENATOR LoNG: This is to advise that the board of governors of the 
Iowa State Bar Association has unanimously endorsed the above legislative 
proposal. 

This bill is strongly favored by the vast majority 'Of Iowa lawyers who would 
prefer not to have to go through the redtape n~essary to practice before some 
agencies. 

Respectfully, 
EDWARD H. JONES. 

MAY 18, 1965. 
Mr. LOYD E. ROBERTS, 
President, the Misso1tri Bar, 
Joplin, Mo. 

DEAR MR. ROBERTS: Have received your recent letter with respect to S. 1758. 
Certainly appreciate having the endorsement of your association. Am taking 

the Uberty of inserting your letter in the record of our hearings. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman. 

THE MISSOURI BAR, 
JopHn, Mo., May 13, 1965. 

Hon. EDWARD V. LoNG, 
U.S. Senate, 
Wash'ington, D.O. 

DEAR SENATOR LoNG: The Executive Committee of the }1issouri Bar Associa
tion has endorsed your Senate bill 1758 in principle. 
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This action means that our committee speaks for the entire Missouri Bar, and 
the committee's approval is the endorsement of the Missouri Bar Association·for 
your bill. 

We hope your bill will receive favorable consideration and ultimately pass. 
Sincerely yours, 

LOYD E. ROBERTS. 

ROSE & ROSE, 
Oasper, Wyo., May 14, 196.5. 

Re S. 1758. A bill to provide for the right of persons to be represented by attor
neys in matters before Federal agencies. 

Hon. MILWARD SIMPSON, 
Senate Office Building, 
Washington, D.O. 

DEAR MILWARD: Today at the regular meeting of the Natrona County Bar 
Association, that body resolved that you be informed that they are unanimously 
in favor of the above numbered Senate file and urge and hope that you ,:v'ill lend 
your support to the bill. 

I send you my warm personal regards. 
,Sincerely, 

ROBERT R. ROSE, Jr., 
President Of the Natrona Ootmty Bar A880ciation. 

.JUNE 4, 1965. 
Mr. MICHAEL M. IRWIN, 
President, New Orleans Bar AS80ciation, 
New Orleans, La. 

DEAR MR. IRWIN: Have received your recent letter concerning S. 1758. 
Am taking the liberty of inserting your letter in the record. of our hearings. 
On behalf of the subcommittee, may I thank you and your association for your 

continued support and assistance on this important piece of legislation. 
Kind regards. 

Sincerely, 
EDWARD V. LoNG, OhaIrman. 

NEW ORLEANS BAR ASSOCIATION, 
New Orlean.s, La,.. May 20, 1965. 

Hon. EDWARD V. LoNG, 
Ohairman, Subcommittee on Administrative Practice and Procedure, Senate 

Judiciary Oommittee, Washington, D.O. 
DEAR SENATOR LONG: Mr. F. Joseph Donohue, chairman of the Standing Com

mittee on Federal Legislation of the American Bar Association, has recently 
brought to the attention of our association your bill, S. 1758, re "to provide 
for the right of persons to be represented by attorneys inmatters before ·Federal 
agencies." 

Since in all respects this bill is substantially the same as S. 1466, which the 
House Judiciary Committee failed to act on during the 88th Congress, and which 
our association endorsed, we wish to again notify you that your bill has our 
approval and end'Orsement, and we do hope that without any great difficulty it 
will receive the support of both the Senate and the House of Representatives. 

It is a fine bill and one that would benefit the legal profession. 
Attached are copies of letters addressed to our two Senators showing our en

dorsement and approval of your bill. 
Respectfully yours, 

MICHAEl. M, IRWI~, President. 

NEW ORLEANS BAR ASSOCIATION, 
New Orleans, La., May 20,1965. 

Hon. ALLEN J. ELLENDER, 
Senate Office BuiZiting, Washington, D.O. 

DEAR SENATOB ELLENDER: Enclosed you will find copy of letter addressed 
to Hon. Edward V. Long, U.S. Senator from Missouri, whereby the New 
Orleans Bar Association has given its sanction and approval to Senate bill 
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1758, and we hope that you will do all possible to assist Senator Long in 
the passage of this bill, since it benefits all attorneys. 

Respectfully yours, 
MICHAEL M. IRWIN, P1·eMdent. 

NEW ORLEANS BAR ASSOCIATION, 
New Orleans, La., May 20,1965. 

Hon. RUSSELL B. LONG, 
senate Office Buil(/;ing, Washington, D.C. 

DEAR SENATOR LONG: Enclosed you will find copy of letter addressed to 
Hon. Edward V. Long, U.S. Senator from Missouri, whereby the New Orleans 
Bar Association has given its sanction and approval to Senate bill 1758, and 
we hope that you will do all possible to assist Senator Long in the passage 
of this bill, since it benefits all attorneys; 

Respectfully yours, 
MICHAEL M. IRWIN, Pre~ident. 

MAy 13, 1965. 
Mr. WM. J. BAIRD, 
Pre:naent, Omaha Bar A88oclation, 
Omaha, Nebr. 

DEAR MR. BAlRD: Have received your recent letter with respect to S. 1758. 
Certainly appreciate having the endorsement of your association. Am 

taking the liberty of inserting your letter in the record of our bearings. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Chairman. 

OMAHA BAR ASSOCIATION, 
Omaha, Nebr., May 11, 1965. 

Re S.1758. 
Hon. EDWARD V. LONG, 
Senate Judiciary Committee, 
Wa8hitngton, D.C. 

DEAR SENATOR LoNG: On behalf of the Omaha Bar ASSOCiation, I am writing 
to convey the endorsement of the association of S. 1758 which would eliminate 
the admission requirements of various Federal agencies before attorneys can 
appear before them on behalf of clients. 

We feel strongly that any lawyer who is admitted to practice and is in 
good standing in his own State should automatically have the right to repre
sent a client before any kind of Federal agency, and that the enactment into 
law of S. 1758 will be of considerable benefit, not the enactment into law 
of S. 1758 will be of considerable benefit, nCJt only to the legal profession but 
to the general public which it serves. 

Yours very truly, 
WM. J. BAlRD, President. 

MAY 12, 1965. 
Mr. PATRICK M. FIANDACA, 
Secretary, St. Charle8 CCJUnty Bar A88ociation, 
St. Charle8, Mo. 

DEAR MR. FIANDACA: Thank you most sincerely for your letter of May 6, 
1965, with respect to S. 1758. 

The support of your bar is greatly appreciated and am taking the liberty 
of having your letter inserted in the record of the hearings. 

Kind regards. 
Sincerely, 

EDWARD V. LONG, Chairman. 

NIEDNER, NIED~ER & MOERSCHEL, 
St. Charle8, Mo., May 6,1965. 

Re bill S. 1758. 

Hon. EDWARD V. LONG, 

U.S. Senate, 
Wa81vington, D.C. 

DEAR SENATOR LONG: The president of the St. Charles County Bar Asso
ciation has directed me to inform you that on May 8, 1965, the association 
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unanimously approved to support your efforts in passing the above captioned 
Senate bill. With best personal regards, I remain. 

Yours very truly, 
PATRICK M. FI.A.NDACA, 

Secretary, St. OharZe8 Oounty Bar A88ociation. 

JUNE 4, 1965. 

Mr. CHARLES VANCE, 

President, SouthwfNJt Ka1£8a8 Bar AS80ciation, 
Liberal, Kam. 

DEAR MR. VANCE: Have received your recent letter concerning S. 1758. A.m 
taking the liberty of inserting your letter in the record of our hearings. 

On behalf of the subcommittee, may I thank you and your association for your 
continued support and assistance on this impo,rtant piece of legislation. . 

Kind regards. 
Sincerely, 

EDWARD V. LONG, ChaiN1'l4n. 

VANCE, HOBBLE, NORDLING & SHARP, 

Liberal, Kam., May 19,1965. 


Hon. EDwARD V. LoNG, 

U.S. Senate, 

Washington, D.O. 


DEAR Sm: As president of the Southwest Kansas Bar Association, I wish to 
reiterate the support of the association for the principle of S. 1466 of the 88th 
Congress as now embodied in S. 1758. 

I personally appreciate your interest in protecting the lawyer in general prac
tice from the annoyance of qualifying to appear before first one agency and then 
another. 

Very truly yours, 
CHARLES VANCE, 

Pre8ident, Southwest Kama8 Bar A88ociatioo • 

.JUNE 9, 1965. 
Mr. .JAMES AMADEI, 
Ohairman, Oommittee on Un1;(J,wfuZ Practice of Law, Brooklyn Bar A88OCiatioo, 

Brooklyn, N.Y. 
DEAR MR. AMADEI: Thank you for your further letter' concerning S. 1758, 

which will also be made a part of the record of the hearings on this proposal. 
Your name has been placed on the mailing list of the subcommittee to receive 

all publications witb respect to this bill. 
Kind regaDd~ 

Sincerel'Y~ 
BERNARD FENSTERWALD, .Jr., Ohief Oounsel. 

BROOKLYN BAR ASSOCI.A.TION, 
Brooklyn, N.Y., June 3, 1965. 

Re Senate bill S. 1758. 
Hon. EDWARD V. LoNG, 
Oommittee on Judiciary, 

Senate Office Building, Wa8hington, D.O. 


DEAR SENATOR: Supplementing my letter to you of May 13, 1965, relative to the 
above bill which you have introduced on behalf of yourself and other Senators, 
I am enclosing a copy of a memorandum of this association settIng forth its views 
in respect thereto. Copies thereof are being forwarded to the other members of 
the Senate Judiciary Committee, of which you are a member. 

I trust that this memorandum will be of assistance to you and your committee 
in its deliberations. 

Sincerely yours, 
JAMES AM.A.DEI, 

Ohairman, Oommittee on Unlawful Practice of Law. 
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BROOKLYN BAR ASSOCIATION, 

Brooklyn, N.Y., May 24, 1965. 


Re Senate bill 1758. 

BERNARD FENSTERWALD, Jr., Esq., 

Ohief Oounsel, Oommittee on the Judiciary, 
U.S. Senate, Washington, D.O. 

DEAR MR. FENSTERWALD: Many thanks for the information contained in your 
letter of May 19 relative to the above bill. 

In order to set the record straight with reference to the position taken by this 
association, I note that on June 7,1963, Robert A. Morse, chairman of the commit
tee on Federal legislation of this association, wrote Senator Edward V. Long of 
your committee, indicating our association's support of similar bills then known as 
S. 318 and S. 1466. I only learned of this action today upon receipt of a letter, 
under date of May 20, from Donald E. Channell, director of the Washington 
Office of the American Bar Association. Upon receipt thereof, I spoke to Mr. 
Morse and read to him the letter which I had written to Mr. F. Joseph Donohue, 
chairman of the American Bar Association C.ommittee on Federal Legislation, 
and he stated that he concurred in the views set forth in my letter to Mr. Donohue 
under date of May 12; and in partieular he stated that if section 101, subdivision 
b, is to be retained in the bill, it should be amended as indicated in my letter by 
adding the following: "The foregoing is not to be construed that such person may 
engage in the practice of law before any agency." rfhis association appreciates 
the fact that there are many matters in which laymen may appear and represent 
parties or persons before administrative agencies which do not in themselves 
constitute the practice of law; and on the other hand, there are many proceed
ings, especially adversary proceedings, where formal hearings are held before 
hearing officers, which in and of themselves, and by their very nature, do con
stitute the practice of law. It is for this reason that we feel that S'Uch an 
amendment should be added to this subdivision if it is not otherwise omitted from 
the bill. Even though this bill states: "Nothing herein shall be construed either 
to grant or to deny to any pers.on who is n.ot a lawyer the right to appear for 
or represent others before any agency or :in any agency proceeding," etc., we can
not cl.ose .our eyes to the fact that numerous Federal agencies do grant authority 
for laymen to appear and represent persoIlB and parties in matters pending 
before it. 

It will be of help to me and my c.ommittee if you would be good enough to 
arrange to have at least a dozen copies of this bill forwarded to me at your 
convenience. 

Y.our cooperation in this respect is greatly appreciated. 

Sincerely yours, 


JAMES AMADEI, 

Ohairman, Oommittee on Unlawful Practice of Law. 

MAY 27, 1965. 
Hon. JOHN J. R.oONEY, 
House Of Representatives, 
Washington, D.O. 

IDEAR CoNGRESSMAN ROONEY: Y.our letter 'addressed -to Senator James O. East
land concerning S. 1708 bas been referred t.o me. 

Mr. Amadei's letter and other material has been forwarded to the sta:ff of the 
Sulbcommittee .on Admini,strative Practice and Procedure and will be printed in 
the record of hearings on this :bill. 

lThank you for forwarding the material. 
IWith kind regards. 

Sincerely. 
EDWARD V. LONG, Ohairman. 

HOUSE OF REPRESENTATIVES, 
Wa8hington, D.O., May 14,1965.

Hon. JAMES O. EASTLAND, 
Ohairman, Senate Oommittee on the Judiciary, 
Wa8hington, D.O. 

DEAR MR. CHAIRMAN: I am enclosing herewith a copy of a letter addressed to 
me by my good friend, the Honorable James Amadei, chairman .of the Committee 
on Unlawful Practice of Law, Brooklyn Bar Association, in which he expresses 
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the views of the association relative to 'the Senate bill, S. 1758, which would 
provide for the right of persons to be represented by attorneys in matters before 
Federal agencies. 

I am enclosing herewith, too, a copy of a memorandum which Mr. Amadei 
submitted to the New York State Judiciary Committee which has to do with 
a similar subject matter. 

Inasmuch as Mr. Amadei has requested me t'O bring the views 'Of the Bro'Oklyn 
Bar Association to your attention, 'I shall be grateful for any consideration you 
might give to the enclosures. 

With kindest regards, 
Sincerely, 

JOHN J. R'O'ONEY. 

BRO'OKLYN BAR ASS'OCIATION, 

Brooklyn, N.Y., May 13,1965. 


Re Senate bill S. 1758. 

Hon. JOHN J. ROONEY, 

House 0 Dice B uiZding, 

Wash.ington, D.C. 


DEAR JOHN: May I call upon y'OU f'Or your assistance in bringing t'O the atten
ti'On 'Of the members 'Of the Senate Judiciary Committee, with whom I am sure 
you are well acquainted, the views 'Of this association with respect to a certain 
Senate bill S. 1758, introduced ,by Senator EdWard V. Long 'Of Missouri, and also 
on behalf 'Of Senat'Ors Bayh, BurdIck, Dirksen, Ervin, F'Ong, Hart, McClellan, 
SC'Ott. and Tydings. I understand hearings are being scheduled 'On this bill 
c'Ommencing May 12, and that at that time a representative 'Of the American Bar 
Associati'On will appear in SUPP'Ort 'Of the legislation. 

Alth'Ough this association is in support 'Of the legislation, the primary purpose 
'Ot which is to permit the practice 'Of att'Orneys bef'Ore Federal administrative 
agencies with'Out f'Ormally applying t'O be admitted t'O practice bef'Ore such agen
cies as the Patent Offioce, Interstate Commerce Commissi'On, etc., nevertheless it is 
opposed to section 101, subdivision b thereof, which provides: "Nothing herein 
shall be construed to either grant or to deny t'O any pers'On who is not a 
lawyer, the right t'O appear f'Or or represent 'Others bef'Ore any agency 'Or in any 
agency proceeding." The reasons f'Or such 'Opposition t'O this pr'Ovisi'On are set 
forth in detail in the encl'Osed copy 'Of a mem'Orandum which I submitted t'O the 
State judiciary c'Ommittee, having to d'O with a similar subject matter at the 
public hearing on May 11, 1965. It seems to me that this subdivision has no 
relationship whatsoever to the primary purpose of the bi}.l, and I have been given 
to understand that it was inserted as a compr'Omise to assure its passage. I 
fail to understand why such a compr'Omise pr'Ovisi'On is necessary. H'Owever, if 
it is to remain in the bill, 'Our committee suggests that the f'Oll'Owing words be 
added thereto: "The f'Oregoing is not to be C'Onstrued that such pers'On mayen
gage in the practice of law before any agency." 

The views which I have expressed above were presented for the consideration 
'Of the b~rd 'Of trustees 'Of 'Our associati'On at its. meeting 'On May 12, and they 
were unanim'Ously appr'Oved. 

Your cooperation and assistance in this matter will, I am sure, be greatly ap
preciated by the members of the bar of Br'O'Oklyn. I trust that y'OU are enjoying 
go'Od health, and with warm personal regards, I am, 

Sincerely y'Ours, 
JAMES AMADEl, 

Chairman. Committee on UnlawfuZ Practice Of Law. 

MEMORANDUM IN OPPOSITION TO ARTICLE 4, SECTI'ON 401, AND ARTICLE 6, SECTION 
601, RELATIVE TO AUTHORIZING "OTHER QUALIFIED REPRESENTATIVE" To APPEAR 
BEFORE ADMINISTRATIVE AGENCIES 

The above bills were introduced as a result of the report and rec'Ommendati'Ons 
of the Law Revisi'On Commissi'On relative to establishing a Unif'Orm Administra
tive Procedure Act and Administrative Rule Making Procedure Act. 

Committees on unauthorized practice of the law of the American Bar Associa
tion, the New Y'Ork State Bar Associati'On and vari'Ous local bar associations are 
particularly c'Oncerned with so much 'Of these bills which pr'Ovide that any person 
compelled to appear 'Or voluntarily appearing bef'Ore an agency, and all parties, 
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"shall be accorded the right to appear in person or by or with counselor other 
qualijie(l representative." These bills do not define who a qualified representa
tive may be, nor do they limit or indicate the extent of such representation, nor 
the particnlar agency or agenCies to which such provision may apply. However, 
the Commission's report does state the conclusion that "Lay representation is 
widespread and not necessarily inappropriate before a number of agencies," with
out setting forth the details upon which such conclusion is reached. Communi
cations received by this committee indicate that lay representation is limited 
to a certain few agencies in nonadversary matters. In lieu of specifying at 
least uniform minimum educational requirements for such representatives, the 
report states, "By specifying 'other qualified representatives' the proposed bill 
enables agencies to set forth their own standards and requirements for permit
ting qualified lay representation under appropriate circumstances." It is quite 
apparent that to leave this to each and every agency would encourage the cre
ating of a hodgepodge of so-called qualified representatives with no uniform re
quirements as to educational background, supervision and control, or the extent 
to which such representative may participate in a proceeding before the agency. 

The bar associations, through its committees, function at their own expense 
in the investigation and prosecution of individuals and corporations violating 
the provisions of the penal law having to do with the unlawful practice of 
law. Public interest demands constant vigilance in uncovering .such violations 
by unqualified and unlicensed individuals and corporations. To now permit 
laymen untrained in the law to represent clients before administrative agencies 
is to revert to the corrupt conditions found to exist at that time which brought 
about the need for 'licensing of an individual to 'practice law after he has met 
the rigid educational requirements established :by the court <'if appeals, sub
mitting to a bar examination as to his legal 'knowledge conducted by the Board 
of Law Examiners, and thereafter satisfying the committee on character and 
fitness that he is a fit person and of good moral character which he is required 
to maintain so long as he continues to practice law. All of this in order to 
protect the public from incompetent and unqualified persons representing the 
interest of a client in a most confidential relationship. No less requirement 
should be exacted from a lay representative, as every matter of a client should 
be treated with the same degree of importance and 'confidence. Why then open 
the door by cutting away the protection to which the public is entitled? The 
bills under consideration encourage this without any basic reason except to create 
a group of lay specialists of limited scholastic attainments, if any, depending 
upon the rules of the particular agency involved. 

Attentipn is called to the fact that the Moreland Act Commission's report of 
its investigatiO'n of 1942,1943, and 1944 with respect to the Workmen's Compen-. 
sation Board, then the Industrial Board (the only State board authorized to 
license lay representatives), sets forth in detail the abuses engaged in by licensed 
representatives, such as rebates, splitting fees, solicitations, and exacting fees 
in excess of thO'se allowed by the referees, etc. As a result, the board promul
gated rules of conduct for licensees. To be qualified for such a license, an appli
cant must he a citizen, 21 years of age, a resident of the State for at least 
a year, of good moral character, 'have an adequate education and have a com
petent knowledge of the compensation law and regulations. No written examina
tiO'n is conducted,adequate education is not -defined, and an applicant need only 
shO'w competent knowledge of the law and regulatiO'ns by self-study. Compensa
tion cases are adversary proceedings and there is no limitation on the type of 
claims a licensee may prosecute whether it be controverted 0'1' not. 

It is 'common knowledge that laws which administrative agencies are called 
upon to interpret and administer have become more technical and complex frO'm 
a legal standpOint, so much so that la,wyers who specialize in a particular field 
of law have found it necessary to lreepabreast of the law to take special courses 
at the Practicing Law InstHute,andalso attend symposiums and conferences. 
The undersigned, as a ,former member O'f the Workmen's CompensatiO'n Board for 
10 years, can attest to the fact that the compensation laws of this State are 
becoming more complex and technical in many respects than when originally 
enacted in 1913. Further, in many cases such licenses have utilized the privilege 
only on a part-time basis, separate and apart from their usual occupatiO'n rather 
than as a career in the particular law speciality. As a result they seldom, if 
ever, keep abreast of the changes in the law or the rules and regulations of the 
board. Anyone whose knowledge is only limited to the laws affecting a partic
ular agency is wholly unqualified to properly represent and protect his client's 
interests 'before such an agency, because in many cases issues of law may arise 
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for wbich he would be utterly unprepared to give proper advice and counsel, all 
which he would be utterly unprepared to give proper advice and connsel, all 
detrimental to the best interest of his client. The danger is clearly apparent and 
it is not worth the risk when there are about 50,000 lawyers in the State who 
are readily available to give competent advice without limitation because of their 
broad legal knowledge. In addition, there are the legal aid societies and bar 
association referral services available. 

Bar associations are unalterably opposed to such legislation for the following 
reasons: 

(1) Since there is no protection of a client's confidential and privileged com
munication with a lay representative, he may be disinclined or hesitate in 
making a full disclosure of ,the facts, without whIch his <best interests cannot 
properly be presented or protected. 

(2) A client htl'S no means of ascertaining the degree 'Of confidence he may 
repose ina 'so.called qualified representative who has no professional staJtus, such 
as the badge of competency and character whieh a license implies to a lawyer or 
any other licensed professi.onal whose professional con~uct; is cl'Osely snpervised 
and controlled either by the courts or the iboard of regents of this State. 

(3) The public interest, which 'should fbe the primary concern of the legisla
ture, is not served or protected by licensing lay persons who only have a limited 
lmowledge of l'aw in 'a particular field. Expediency or the 'accommodation of a 
limited few clients, who do not care to have adequate and competent repre
sentation, should not be the mativating cause for urging the passage of this type 
of legislation. 

(4) The creation of a so.caUed lay speeialist group not only tends to demolish 
but clearly conltravenes the purpose 'and intent of the legislature and the caurt 
of appeals in providing for strict rule'S for admission to the bar as an attorney 
insofar 'as character, fitness, and schola'Stic aUainments are concerned. 

(5) The establi:shmentat a group of "qualified representatives" opens the door 
and encourages the resumption of 'the abuses and conditions which prevailed at 
the time of the MoOreland Act Commission investigation of ,the workmen"s com
pensation iboo:rd referred to 'abave. 

(6) Anyone connected with ,admini:strative agencies can attest to' the fact that 
lay representatives who have been appearing before them have impeded rather 
than helped the administration of justice and the proceedings before admin
istrative agencies. 

(7) CO'urts 'Of this State, 'as well 'as a majority of other States, have recognized 
that it is primarily within 'the province of the courts to control the practice O'f 
law. Section 90, subdivision 2(a) O'f the judici'ary law specifically provides 
that a disbarred attorney may not practice before "any court, judge, justice, 
board, commission, 'Or' other pU'blic authority." J1t wauld 'appear' that these 
bills are inconsistent with 'such 'aU'tb:oriity of the ,courts to prohibit a disbarred 
or suspended attO'rney from 'pra()ticing befoOre an admini:strative agency under 
pain of a contempt proceeding if perchance an agency should find him to be 
otherwise qualified to be a :representative. 

(8) Many administraJtive agencies in determining questions of law and fact 
are functioning in a quasi-judicial character which is no less judicial in character 
than when exercised in a judicial proceeding. Adversary proceedings, in par
ticular, -before administrative 'agencies for all intents and purposes constitu.te 
the pJ."lamice 'Of law. Of course, every type of activity before such an agency is 
not necessarily the practice of law. However, when trial work is involved there 
can be no question albout it. Even where there is no tmil work involved, the prep
aration of legal documents, their legal interpretation, the giving of legal advice, 
or the application of 'legal principles toprOiblems of any complexity is involved, 
these activitiesarestUl the practice of law. On the other hand, where pure 
engineering,.accounting or clerical work is involved, 't!he practice of law is nat 
present, and in these latter areas the laymen can adequately perform. 

See: 
West Virginia State Bar v. Airley, 109 S.E. 2d 420. 
State v. Sperry, 140 So. 2d 587. 
State v. Keller, 114 N.W. 2d 796. 
Denver Bar Association v. Public Utilities Oomm'ission, 391 P. 2d 467. 
New York Oounty Lawyers Asssociation v. Ola O. Oool, etc., Labor Relations 

Institute, 294 N.Y. 853. 
New York Oounty Lawyers Association v. Roel, 3 N.Y. 2d 224, 231. 

(9) In the case at In re Dawkins (262 Apt>. Div. 56, affirmed 289 N.Y. 553), 
the court held that proceedings before the Board of Assessors of the City of 
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~ew York are judicial in nature and the appellant was properly enjoined in the 
p'ubUc ,interest from continuing his acts. It further held that the hearings in 
such proceedings, wherein testimony is reported stenographically, are judicial in 
essence. Further, that recognition may not be given to ,the distinction which the 
appellant souglht to make betweens,imple and complex matters, citing People v. 
Lawyers Title Oorp., (282 N.Y. 513, 521). 

(10) FinaUy, the legislature should bear in m'ind the 'proliferation of admin
isrtra't!ive tribunals in recent years and extended 'scope of their jurisdic1;ions in 
determining the propriety of revresentation before such bodies by persons other 
than lawyers. The distinction between appearances before administrative and 
judicial bodies is no longer a varied or controlled consideration. See: Realty 
Appraisal8 00. v. Astor-Broadway Holding Oorp., 5 Apt). Div. 2d Series. p. 36; 
also Matter of New York 001tnty Lawyers A,ssn. v. Bercu, 273 App. Div. 524, 
affirmed 299 N.Y. 728. 

Accordfngly, it is respectfully submitted that these bills insofar as they pro
vide for "or other qualified representatives" should be deleted therefrom. 

Respectfully submitted. 
COMMITTEE ON UNLAWFUL PRACTICE OF LAW, 

BROOKLYN BAR, ASSOCIATION, 
JAMES AMADEI, Ohairma:n. 

MAY 20, 1965. 
Mr. JAMES AMADEI, 
Ohairman, Oommittee on Unlawful Praotice of Law, Brooklyn Bar Association, 

.Brooklyn, N.Y. 
DEAR MR. AMADE:I: Have received your recent correspondence in regard to S. 

1758. 
Your letter and attachments will be printed in the record of the hearings. 
Appreciate your interest and thoughtfulness in writing. 
Am sending you 12 copies of this bill, as you requested. 
Kind regards. 

Sincerely, 
EDWARD V. LONG, Ohairman. 

BROOKLYN BAR ASSOCIATION. 
Brooklyn, N.Y., May 13,1965. 

Re : Senate bill S. 1758. 
Hon. EDWARD V. LONG, 
Senate Office Building, 
Washington, D.O. 

DEAR SENATOR: This association has been informed by Mr. F. Joseph Donohue, 
chairman of the Committee on Federal Legislation of the American Bar Asso
ciation, that you have introduced a bill on behalf of yourself and Senators Bayh, 
Burdick, Dirksen, Ervin, Fong, Hart, McClellan, Scott, and Tydings, providing 
for the right of persons to be represented by attorneys in matters before Federal 
agencies, known as S. 1758. I am enclosing a copy of my letter to him with 
reference to this bill and also copies of my report and memorandum referred 
to therein. 

I would appreciate it if you would be good enough to consider the views 
expressed and so inform the members of the Committee on Judiciary of the 
Senate. 

I would also appreciate it if you would forward to me about a down copies 
of the bill. 

Respectfully yours, 
JAMES AMADEI, Ohairman, 

Oommittee on UnlQtWful Praotice of Law. 

MAY 12, 1965. 
Re Senate bill S.1758. 
F. JOSEPH DONOHUE, ESQ., 
Washington, D.O. 

DEAR 'MR. DONOHUE: Your letter 'Of May 6 directed to the presi-dent of this 
Association, together with enclosures, were referred to me as chairman of the 
Committee on Unlawful Practice of Law 'Of tMs associati'On. I note that among 
the list of bara'ssociations 'On the list submitted by you to the Senate Judici1ary 
Committee this association is included. I have been endeavoring t'O ascertain 
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who on behalf of the association so informed you of its support of this bill, as 
I have no recollection of having written such a letter. It was not until the receipt 
of your communication that I read the provisions of the bill itself, which was 
enclosed. 

I have discussed this bill with Mr. Raymond Reisler, formerly a member of the 
Committee on Unauthorized Practice of the Law of the American Bar Association 
and chairman of both the New York State Bar Association and Brooklyn Bar 
Association Committees, and he informs me that section 101, subdivision b, was 
inserted in the bill as a compromise in order to assure its passage. It is my 
opinion that such a compromise provision impliedly recognizes the fact that lay 
persons do in fact appear and represent parties or 'Witnesses -bef'Ore Federal ad
ministrative agencies even though it states that '"Nothing herein shall be Con
strued to either grant or to deny to any person who is nat a lawyer the right to 
appear for or represent others before any agency 'Or in any agency proceeding." 
It is my opinion, and I believe that Qf my committee, that this is a heavy price 
to pay to permit attorneys to practice before Fedeml agencies without formally 
applying and being admitted by the particular agency to praotice bef<>re it. It 
seems to me that it lil highly improper for any agency to compel an attorney who 
has been duly licensed to practice in any State or the District of Columbia to 
submit to I8.ny requirement that unless they make formal application they are 
not permitted to praotice before it. It is my view that this subdivision should be 
omttted from the bill; if not, :that it should specifically contain a provision along 
the following lines: "The foregoing is not to be construed that such person may 
engage in the practice of law before any agency." 

I am enclosing herewith copies of the report of the Committee on Unlawful 
Pra0tice of Law of this association Which W'a's ulla'nimously adopted on Novem
ber 12, 1964, havingto do with the proposed recommendation to permit persons 
and parties to appear and be represented 'before administrative agencies in New 
York State by "other representa.tive," and also my memorandum to the Sena.te 
Judiciary Committee of this State which is considering the Law Revision Com
mission's ,bill in 'Which it refers to "other qualified 'representative" appearing or 
representing a person or 'pal'lty as indicated above. The New York State Bar 
Association through its Oommittee on Unlawful Practice of Law appeared at the 
public hearing in opposition to this 'bill, as wen 'a'S other 'bar associations in the 
State of New York. 

I would therefore appreciate it if when you are 'presenting the views of the 
vari'ous bar a'ssociations to the 'Senate Judiciary iQommittee that you express to 
them the conditions under which this bar association supported the bill. 

Your cooperation in this respect will be greately appreciated. 
Sincerely y;ours, 

JAMES A:MADEI, 
Ohairman, Oommittee O>n Unlawful Practice of Law. 

P.S. Since dictating this letter, the board of trustees of this association at its 
meeting today, unanimously approved the views e:x:pressed herein. 

MEMORANDUM IN OPPOSITION TO ARTICLE 4, SECTION 401, AND ARTICLE 6, SECTION 
601, RELATlV'E To AUTHORIZING "OTHER QUALIFIED REPRESENTATIVE" To APPEAR 
BEFORE ADMINISTRATIVE AGENCIES 

The above bills were introduced as a result of the report and recommendations 
of the Law Revision Commission relative to establishing a Uniform Administra
tive Procedure Act and Administrative Rule Making Procedure Act. 

Committees on Unauthorized PJ."iactice of the Lalw of the American Bar Associa
tion, the New York IState Bar Association and various local bar associations are 
particularly concerned with so much of these bills which provide that any person 
compelled to appear or voluntarily appearing before an agency, and all parties, 
"shall be a,ccorded the right to a'ppear in person or by or with counselor other 
qualified repre8entative." These bills do not define who a qualified representative 
may 'be, nor do they limit or indicate the extent of such representation, nor the 
particular \a.gency or agencies to which such provision may '8.'pply. However, the 
Commission's report does state the conclusion that "Lay representation is wide
spread and not necessarily inappropriate before a number of agencies," without 
setting forth the details upon which such conc1usioms reached. Communications 
received by thi'S committee indicate that lay reresentation is limited to a certain 
few agencies in nonadversary matters. In lieu of specifying at least uniform 
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minimum educational requirements for such representatives, the report states, 
"By specifying 'other quali1i'ed representatives' the proposed bill enables agencies 
to set forth their own standards and requirements for permitting qualified lay 
representation under appropriate circumstances." It is quite apparent that to 
leave this to each and every agency would encourage the creating of a hodgepodge 
of so-called qualified representatives with no uniform requirements as to educa
tional background, supervision and control, or the extent to Which such repre
sentative may participate in a proceeding before the agency. 

The bar associations, through its committees, function at their own expense 
in the investigation and prosecution of individuals and corporations violating 
the provisions of the penal law having to do with the unlawful practice of law. 
Public interest demands constant vigilance in uncovering such violations by un
qualified and unlicensed individuals and corporations. To now permit laymen 
untrained in the law to represent clients before administrative agencies is to 
revert to the corrupt conditions found to exist at that time which brought about 
the need for licensing of an individual to practice law after he has met the rigid 
educational requirements established by the court of appeals, submitting to a 
bar examination as to his legal knowledge conducted by the board of law exam
iners, and thereafter satisfying the committee on character and fitness that he is 
a fit person and of good moral character which he is required to maintain so long 
as he continues to practice law. All of this in order to protect the public from 
incompetent and unqualified persons representing the interest of a client in a 
most confidential relationship. No less requirement should be exacted from a lay 
representative, as every matter of a client should be treated with the same degree 
of importance and confidence. Why then open the door by cutting away the pro
tection to which the public is entitled? The bills under consideration encourage 
this without any basic reason except to create a group of lay specialists of limited 
scholastic attainments, if any, depending upon the rules of the particular agency 
involved. 

Attention is called to the fact that the Moreland Act Commission's report of 
its investigation of 1942, 1943, and 1944 with respect to the workmen's compensa
tion board, then the industrial board (the only State board authorized to license 
lay representatives) sets forth in detail the abuses engaged in by licensed repre
sentatives, such as rebates, splitting fees, solicitations, and exacting fees in 
excess of those allowed by the referees, etc. As a result, the board promulgated 
rules of conduct for licensees. To be qualified for such a license, an applicant 
must be a citizen, 21 years of age, a resident of the State for at least a year, of 
good moral character, have an adequate education and have a competent knowl
edge of the compensation law and regulations. No written examination is con
ducted, adequate education is not defined, and an applicant need only show com
petent knowledge of the law and regulations by self-study. Compensation cases 
are adversary proceedings and there is no limitations on the type of claims a 
licensee may prosecute whether it be controverted or not. 

It is common knowledge that laws which administrative agencies are called 
upon to interpret and administer have become more technical and complex from a 
legal standpoint, so much so that lawyers who specialize in a particular field 
of law have found it necessary to keep abreast of the law to take special courses 
at the Practicing Law Institute, and also attend symposiums and conferences. 
The undersigned, as a former member of the workmen's compensation board for 
10 years, can attest to the fact that the compensation laws of this State are 
becoming more complex and technical in many respects than when originally 
enacted in 1913. Further, in many cases such licensees have utilized the privi
lege only on a part-time basis, separate and apart from their usual occupation 
rather than as a career in the particular law specialty. As a result they seldom, 
if ever, keep abreast of the changes in the law or the rules and regulations of the 
board. Anyone whose knowledge is only limited to the laws affecting a par
ticular agency is wholly unqualified to properly represent and protect his client's 
interests before such an agency, because in many cases issues of law may arise 
for which he would be utterly unprepared to give proper advice and counsel, all 
detrimental to the best interests of his client. The danger is clearly apparent 
and it is not worth the risk when there are about 50,000 lawyers in the State 
who are readily available to give competent advice without limitation because 
of their broad legal knowledge. In addition, there are the legal aid societies and 
bar associations referral services available. 

Bar associations are unalterably opposed to such legislation for the following 
reasons: 
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(1) Since there is no protection of a client's confidential and privileged com
mumcation with a lay representative, he may be disinclined or hesitate in making 
a full disclosure of the facts, without which his best interests cannot properly be 
presented or protected. 

(2) ~ client has no me~ns of ascertainif1g the degree of confidence he may 
repose in a so-c8!lled qualified representative who has no professional status 
such as the badge of competency and character which a license implies to ~ 
lawyer or any other licensed professional whose professional conduct is closely 
supervised and controlled either by the courts or the board orr regents of this 
state. 

(3) The public interest, which should be the primary concern of the legislature. 
is not served or protected by licensing lay persons who only have a limited 
knowledge of law in a particular field. Expediency or the accommodation of a 
limited few clients, who do not care to have adequate and competent representa
tion, should not be the motivating cause for urging the passage of this type of 
legislation. 

(4) The creation of a so-called lay specialist group not only tends to demolish 
but clearly contravenes the purpose and intent of the legislature and the court 
of appeals in providing for strict rules for admission to the bar as an attorney 
insofar as character, fitness, and scholastic attainments are concerned. 

(5) The establishment of a group of "qualified representatives" o,pens the door 
and encourages the re'SUIDption of the abuses and conditions which prevailed 
at the time of the Moreland Act Commission investigation of the workmen's 
compensation board referred to above. 

(6) Anyone connected with administrative agenCies can attest to the fact that 
lay representatives who have been appearing before them have impeded rather 
than helped the administration of justice and the proceedings before administra
tive agencies. 

(7) Courts of this State, as well as a majority of other States, have recognized 
that it is primarily within the province of the courts to control the practice of 
law. Section 90, subdivision 2(a) of the judiciary law specifiCtlUy provides that 
a disbarred attorney may not practice before "any court, judge, justice, board, 
commission, or other public authority." It would appear that these bills are in
consistent with such authority of the courts to prohibit a di'Slbarred or suspended 
attorney from practicing before an administrative agency under pain of a con· 
tempt proceeding if per chance an agency should find him to be otherwise quali· 
fied to be a representative. 

(8) Many administrative agenCies in determining questions of law and fact 
are functioning in a quasi-judici'al character which is no less judicial in charac
ter than when exercised in a judicial proceeding. Adversary ptoceedings, in par
ticular, before administrative agencies for all intents and purposes constitute 
the practice of law. Of course, every type of activity ,before such an agency is 
not necessarily the practice of law. However, when tri'al work is involved there 
can 'be no question about it. Even when there is no trial work involved, the 
preparation of legal documents, th.eir legal interpretation, the giving of legal 
advice, or the appli<!.ntion of legal principles to proble:rns of any complexity is 
involved, these,activities are stin .the practice of law. On the ocher band, where 
pure engineering, accounting, or clerical work is involved, the practice of law 
is not present, and in these latter areas the laymen can adequately perform. 

See: 
West Virgima State Bar v. Airley, 109 S.E. 2d420. 
State v. Sperry, 140 So. 2d 587. 

State v. Kell,er, 114 N.W. 2d 796. 

Denver Bar Association v. Public Utilities Commission, 391 P. 2d 467. 

New York County Lawyer8 AS8ociation v. Ola C. Cool, etc., Labor Relations Insti· 


tute, 294 N.Y. 853. 
Ne'w York C(}unty Lawyers A8sociation v. Roel, 3 N.Y. 2d 224, 231. 

(9) In the case of In re Dawkim (262 App. Div. 56, affirmed 289 N.Y. 553), the 
court held that proceedings before the Board of Assessors of the City of New York 
are judicial in nature and the appellant was properly enjoined in the publio in
terestfrom continuing his acts. It further held that the 'hearin",o-s in such pro
<!eedings, wherein testimony is reportedstenogra'Phically, are judicial in essence. 
Further, that recognition may not be given to the distinction which theappeUant 
sought to make between simple 'and complex matters, citing People v. LawYer8 
Title Corp., (282 N.Y. 513, 521). 
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(10) Finally, the legislature should bear in mind the proliferation of adminis
trati~'(". tribunals in ~ecent years and ex;tenc1ed scope of their jUrisdictions in de
termmmg the proprlety of representatlOnbefore such bodies by persons other 
than lawyers. The distinction 'betw~nappearances before administrative and 
judicial bodies is no longer a varied or controlled consideration. See: Realty 
Appraisals 00. v. Astor-Broadway Holding Oorp., 5 App. Div. 2d Series, p. 36; 
also Matter of New York Oounty Lawyers Assn. v. Berou, 273 App. Div. 524, af
firmed 299 N.Y. 728. 

Accordingly, it is respectfully submiDted that these bills insofar as they pro
vide for "01' other qualified representatives" should 'be deleted therefrom. 

Respectfully 	submitted. 
COMMITTEE ON UNLAWFUL PRACTICE OF LAW, 
BROOKLYN BAR ASSOCIATION, 
JAMES AMADEI, Ohairman. 

THE FOLLOWING REPORT RELATIVE TO THE APPEARANCE OF LAYM:EN BEFORE ADMIN
niTRATION AGENCIES WAS APPROVED AT A MEETING OF THE BROOKLYN BAR 
ASSOCl'ATION HELD ON NOVEMBER 12,1964 

To the Members of the Brooklyn Bar Association: 
;At a meeting of the board of trustees m this association held on October 14, 

1964, the undersigned committ~, together with the committees on administrative 
boards and State legislation, were directed to submit a report of its recommenda
tioIllS at the November meeting of the association relative to the dJra<f)t Adminis
trative Procedure Aotpresently ibeing considered by the Law Revision Oommis
sion of the 'Statem New York. By a concurrent resolution {If the 1964 legisla
ture, the commission was directed to contine its activities for the present to a 
specific study and evalllJation, at the State level, of the desirability and type of 
legis~ation needed in conn~tion with the promulgation of rules I3.D.d Tegulations 
of administrative agencies and of existing laws relating to the scope of judicial 
review of adminilstra'tive acts and determinations. 'lfue 'commission is request
ing suggestions whieb will be helpful in its final 'determination before submItting 
its recommendation to 'the 1965 legislature. 

The committee on unlawful practice is concerned with so much of the act, 'fu<; 
drafted, 'having to do with sections 2 and 11 thereof. Section 2 contains the 
definitions as used in the 'act, and SeC'ltion 11 reads as follows : 

"Any person compelled to appear in person, or who voluntarily appears 'before 
any agency or represent:rtive thereof, shall 'be ~accorded the right to be .accom
panied, represented and adw.sed 'by COUD!Se1 or other repre8entative. In;a pro
ceeding 'before ,an agency, every party or person shall be accorded the right to 
appear in person or by or with counselor other representative." 

As to section 2, -nowhere Is ,the·wm-d "representative" defined so as to indicate: 
(a) wh'3.t qualifications or educational requirements are needed; (b) Whether 
such representative was to be licen'Sed by the agency; and (c) if licensed, whe
ther >it should be ona yearly or permanent !basis. 

Als Ito section 11, no proviSion is made therein iRuthorizing the particular agency 
to -set up TUles and regulations with !l"espect toj::he supervision and contrQlof 
suchrep:resentative or a -code of ethiC's whereby such '3. representative could 'be 
disciplined when guil~ of miscondu-ot. 

The foregoing are some observations of the committee without considering the 
merits as to whether or not it would be in the public interest to authorize laymen 
to appear and practice before governmental agencies. 

The committ~ at its m~ting held on November 6 considered the foregoing 
provisions not only from the viewpoint of the draft act but also generally as 
it affects the practice of law. The committee feels that rules and regulations, 
directives and decisions of administrative agencies have a great effect not only 
upon the economic welfare and activities of the individual parties involved but 
also the community or industry over which they have jurisdiction. It is well 
known that they have a far-reaching effect, more so than individual litigation. 
About 30 years or more ago, there were very few such governmental agencies, 
and since then, however, many such boards and agencies have been created 
not only to determine the individual rights of parties but also matters involving 
large community and industrial interests. The laws which they are called 
upon to interpret and administer have over the years become more complex 
and technical from a legal standpoint, so much so that many lawyers have 
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found it necessary to take courses in order to specialize in a particular field 
of administrative law, mainly because of the technicalities and intricacies in
volved. UncleI' the circumstances, your committee believes that to permit laymen 
who have no legal background to appear and represent parties before admin
istrative agencies is not onl~' doing a disservice to the clients whom they repre
sent, but also would be most detrimental to the public interests. In addition, 
unqualified individuals who may appear before such agencies, because of their 
lack of knowledge and understanding of the law and procedures, impede the 
prompt and proper administration of the act under which such agency is operat
ing. It is common knowledge among hearing officers of administrative agencies 
that it is most difficult to have the law and the facts presented, and by reason 
thereof, prevents the expeditious handling of the matter when the parties appear 
by unqualified lay representatives rather than by lawyers. 

Of equal importance is the fact that the client would be denied the very 
important right and protection of privileged communications such as exists 
in the relationship between an attorney and client. This privilege should not 
be negated by permitting representation by laymen. There is no doubt that the 
client relies upon this protection in disclosing confidential matters to their 
representative. The laws, throughout this country, recognize the importance 
of this right for the purpose of encouraging a full disclosure of all the facts 
in order that the client can be properly represented in presenting or protecting 
his interests in the particular matter involved. 

It is not uncommon for such lay representatives to represent themselves to be 
attorneys in a ,particular field of law, such as "patent attorney," "labor relations 
consultant," "tax consultant," "tax counsel," etc. Such deSignations do not 
represent any degree or designation awarded by any court, college, or statute, nor 
do they attempt to indicate any standards of competency, of good character or 
fitness which might entitle them to be represented to the public as such specialists. 
To permit the public to be deceived into employing them in a particular field in 
which they claim to be a specialist thwarts the public protections that exist with 
respect to giving legal advice. If misrepresentations as to alleged expertness in 
any professional field by unqualified or unauthorized persons were permitted, all 
of the existing public protections as to such service can be evaded. Such persons 
are not subject to the penalties provided by the laws, as lawyers are subjected to, 
which seek to protect the public from the danger inherent in the representation 
by unauthorized persons that they are qualified to ,practice law or give legal 
advice or service in a particular field or specialty. 

It has come to the attention of the committee that in instances where agencies 
are authorized to either register or license a lay representative to appear before 
them, it has been u;;;ed as a subterfuge solely for the purpose .of noticing his 
appearance of record in the proceeding and then farming out or forwarding the 
matter to an attorney in order to justify the splitting of the fee between them. 
Although this would be unethical for the attorney to split any fee he receives, it 
might not be considered unethical for a licensed representative to split the fee 
that he receives in the particular matter with the attorney whom he has engaged 
to handle the matter in his behalf. This encourages a vicious practice which 
should not be countenanced. 

With Dver 50,000 lawyers admitted to practice in New York State, there is an 
adequate supply of lawyers available to meet the needs of the community. In 
addition, a deserving individual has available the lawyers referral service of 
the various bar associations and the legal aid society where representation can be 
secured either at no fee or at a nominal fee. 

Aside from the foregoing reasons, there is a serious question as to whether or 
not the jurisdiction over the practice or the unlawful practice of the law comes 
within the province of the legislature or the judiciary. In some of the other 
jUl"isdictions it has been held to be within the province of the court to regulate 
the practice of law. Some jurisdictions have held that the legislature may pass 
statutes in aid of judiciary, but cannot exclude the judiciary from its constitu
tional power to regulate and define the practice of law. The Unlawful Practice 
Committee of the New York State Bar Association is presently undertaking a 
study of this phase of the matter, and Assistant Dean John J. Murphy of St. 
John's University School of Law, a member of the committee, has been assigned 
the task of making a study and research as to the constitutionality of any statute 
that regulates the practice of law by legislation rather than by rules and regula
tions of the courts. He is expected to submit his findings and conclusions at a 
symposium being sponsored by that association on Saturday, November 21, 1964, 
at the Hotel Biltmore. 
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For the reasons above stated, your committee believes that it is not in the best 
interests of the public to permit anyone, other than lawyers, to appear or repre
sent parties before any administrative agency, and, accordingly, disapproves so 
much of section 11 of the Draft Act which authorizes a person to be "accompanied, 
represented, and advised by * '" * other representative," and also so much thereof 
as accords "the right to appear" >/I * by :I< :I< * other representative." 

Your committee recommends that a copy of this report be forwarded to th(~ 
Law Revision Commission, the New York State Bar Association, the American 
Bar Association, the Governor, the legislative leaders and the chairman of the 
respective legislative committees of the senate and assembly having to do with 
administrative agencies. 

Respectfully submitted. 
James Amadei, Chairman; Michael M. Kirsch, Vice Chairman; 

Alfred E. Buck; Michael Caputo; Milton L. Fleiss; Samuel L. 
Greenberg; Julien W. Newman; Max Schwartz; Daniel M. Cohen; 
John C. Corbett; Harold L. Cowin; Philip G. Fitz; John J. Hal
leron, Jr. ; Paula L. Levitt; Marie L. McCann; Robert A. Morse; 
William A. Anzalone; Noah Goldstein; William B. Jacobs; Guy J. 
Mangano; Sadie A. O'Brien; Alfred F. Ritter; Harold Rosenbaum; 
Morris H. Schneider. 

MAY 19. 1965. 

Mr. JAMES AMADEI, 

Ohairman, Oommittee on Unlawful Practice Of Law, Brooklyn Bar AS80ciation, 

Brooklyn, N.Y. 
DEAR MR. AMADEI: Senator Eastland has forwarded to me your letter of 

May 13, 1965, with respect to S. 1758. 
We are very pleased, indeed, to have your letter and the attachments thereto, 

all of which will be made a part of the record of the hearings on this measure. 
Your suggestions will be given every possible consideration. 
Best wishes. 

Sincerely. 
BERNARD FENSTERWALD, Jr., Ohief OQUn8el. 

BROOKLYN BAR ASSOCIATION, 
Brooklyn, N.Y., May 13,1965. 

Re Senate bill S.1758. 
Hon. JAMES EASTLAND, 
Ohairman of Oommittee on the J~uJ,iciary, Senate Ofji.ce Building, Washington, 

D.O. 
DEAR SENATOR: This association has been informed by Mr. F. Joseph Donohue, 

chairman of the Committee on Federal Legislation of the American Bar Asso
ciation, that a bill introduced by Senator Edward V. Long of Missouri on behalf 
of himself and Senator Bayh, Burdick, Dirksen, Ervin, Fong, Hart, McClellan, 
Scott, and Tydings. providing tor the right of persons to be represented by 
attorneys in matters before Federal agencies, known as S. 1758, is scheduled for 
a public hearing commencing May 12 before the Committee on the Judiciary, of 
which you are chairman. I .have written to Mr. Donohue under date of May 12 
expressing the views of this association, a copy of which is enclosed and is self
explanatory, and therefore requires no reiteration of the views expressed therein 
in this letter. 

I trust that if your committee does not see it fit to eliminate section 101, subdi
vision b, thereof, that it will give favorable consideration to the amendment 
thereof to the extent indicated in my letter to Mr. Donohue, that is to add the 
following: "The foregoing is not to be construed that such person may engage in 
the practice of law before any agency." 

For the information of you and your committee, I am enclosing a copy of the 
memorandum which was submitted to the State judiciary committee of the 
senate at a public hearing on May 11 on the subject of laymen appearing before 
administrative agencies in this State. 

Your favorable consideration of the above will be greatly appreciated. 
Respectfully yours, 

JAMES AMADEI, 
Ohairman, Oommittee on Unlawful PrMtice of Law. 
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MAY 12, 1965. 

Re Senate bill, S. 1758. 

F. JOSEPH DONOHUE, Esq., 
Washington, D.C. 

DEAR MR. DONOHUE: Your letter of May 6 directed to the president of this 
association, together with enclosures, were referred to me as chairman of the 
committee on unlawful practice of law of this association. I note that among 
the list of bar associations on the list submitted by you to the Senate Judiciary 
Committee this association is included. I have been endeavoring to ascertain 
who on behalf of the association so informed you of its support of this bill, as I 
have no recollection of having written such a letter. It was not until the receipt 
of your communication that I read the provisions of the bill itself, which was 
enclosed. 

I have discussed this bill with Mr. Raymond Reisler, formerly a member of 
the Committee on Unauthorized Practice of the Law of the American Bar Asso
ciation and chairman of both the New York State Bar Association and Brooklyn 
Bar Association committees, and he informs me that section 101, subdivision b, 
was inserted in the bill as a compromise in order to assure its passage. It is ,my 
opinion that such a compromise provision impliedly recognizes the fact that lay 
persons do in fact appear and represent parties or witnesses before Federal ad
ministrative agencies even though it states that, "Nothing herein shall be con
strued to either grant >or to deny to any person who is not a lawyer the right to 
appear for or represent others before any agency or in any agency proceeding." 
It is my opinion, and I believe that of my committee, that this iaa heavy price 
to pay to permit attorneys to practice before Federal agencies without formally 
applying and being admitted by the particular agency to practice before it. It 
seems to me that it is highly improper for any agency to compel an attorney who' 
has been duly licensed to practice in any State or the District of Columbia to 
submit to any requirement that unless they make formal application they are 
not permitted to practice before it. It is my view that this subdivision should be 
omitted from the bill; if not, that it 'should specifically contain a provision along 
the following lines: "The foregoing is not to be construed that such person may 
f>ngage in the practice of law before any agency." 

I am enclosing herewith copies of the report of the committee on unlawful 
practice of law of this association which was unanimously adopted on Novembel~ 
12, 1964, having to do with the proposed recommendation to permit persons and· 
parties to appear and be represented before administrative agencies in New York 
State by "other representative," and also my memorandum to the Senate Judi· 
ciary Committee 'Of this State which is considering the Law Revision Commis
sion's bill in which it refers to "other qualified representative" appearing or rep
resenting aper80n or party as indicated a!bove. The New York State Bar Associ
ation through its C'Ommittee on Unlawful Practice of Law appeared at the public 
hearing in opposition to this bill, as well as other bar associations in the State 
of New Y O'l"k. 

I would therefore appreciate it if when you are presenting the views of the 
various bar associations to the Senate Judiciary Committee that you express to 
them the conditions under which this bar association supported the bill. 

Your cooperation in this report will begreately appreciated. 
Sincerely yours, 

JAMES A MADEl, 
Chairman, Committee on Unlawful Practice of Law. 

P.S.-Since dictating this letter, the board of trustees of this association. at its 
meeting today, unanimously approved the views expressed herein. 

MEMORANDUM IN OPPOSITION TO ARTICLE 4, SECTION 401 AND ARTICLE 6, SECTION 
601. RELATIVE TO AUTHORIZING "OTHER QUALIFIED REPRESENTATIVES" To 
ApPEAR BEFORE ADMINISTRATIVE AGENCIES 

The above bills were introduced as a result of the report and recommendations 
of the Law Revision Commission relaltive to establiShing a Uniform Adminis
trative Procedure Act and Administrative Rule Making Procedure Act. 

Committees on unauthorized practice of the law of the American Bar Asso
Ciation, the New York State Bar Associ'ation, and various local bar associations 
are particularly concerned with so much of these bHIs which provide ttbat any 
person compelled to appear or voluntarily appearing before an agency, and 
all parties, "shall be accorded the right to appear in person or by or with 
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counselor other qualified representative." These bills do not define who a 
qualified representative may be, nor do they limit or indicate the extent of 
such representation, nor the particular agency or agencies to which such pro
vision may apply. However, the Commission's report does state the conclusion 
that, "lay representation is widespread and not necessarily inappropriate before 
a number of agencies," without setting forth the details upon which such con
clUsion is reached. Communications received by this committee indicate that 
lay representation is limited to a certain few agencies in nonadversary matters. 
In lieu of specifying at least uniform minimum educational requirements for 
such representatives, the report states: "By specifying 'other qualified repre
sentatives' the proposed bill enables agencies to set forth their own standards 
and requirements for permitting qualified lay representation under appropriate 
circumstances." It is quite apparent that to leave this to each and every 
agency would encourage the creating of a hodgepodge of so-called qualilfied 
representatives with no uniform requirements as to educational background, 
supervision, and control, or the extent to which such representative may partici
pate in a proceeding before the agency. 

The bar associations, through its committees, function at their own expense 
in the investigation and prosecution of individuals and corporations violating 
the provisions of the penal law having to do with the unlawful practice of law. 
Public interest demands constant vigilanee in uneoverfng such violations 'by 
unqualified and unlicensed individuals and corporations. To now permit lay
men untrained in the law to represent clients before administrative agencies 
is to revert to the corrupt conditions found to exist at that time which brought 
about the need for licensing of an individual to practice law after he has met 
the rigid educational requirements estaplished by the court at appeals, submitting 
to a bar examination as to hi-s legal knowledge conducted by the board of law 
examiners, and thereafter satisfying the committee on eharacter and fitness 
that he is a fit person and of good moral character, which he is required. to 
maintain so long as he continues to practice law. All of this in order to protect 
the public from incompetent and unqualified persons representing the interest of 
a client in a most confidential relationship. No less requirement should be 
exacted. from a lay representative, as every matter of a client should be treated 
with the same degree of importance and confidence. Why then open the door 
by cutting Hlway the protection to which the publk is entitled.? The bills under 
consideration encourage this without any basic reason except to create a group 
of lay specialists of limited scholastic attainments, if any, depending upon the 
rules of the particular agency involved. 

Attenti{)n is called to the fact that the Moreland Act Commission's report of 
its investigation of 1942,1948, and 1944 with respect to the workmen's cOlDJpensa
tion board, then the industrial board (the only State board authorized to license 
lay representatives) sets forth in detail the abuses engaged in by licensed 
representatives, such as rebates, splitting fees, SOlicitations, and exacting fees in 
excess of those allowed by the referees, etc. As a result, the board promulgated 
rules of conduct for licensees. To be qualified for such a license, an applicant 
must be a citizen, 21 years of age,a resident of the State for at least a year, of 
good moral character, have an adequate education and have a competent knowl
edge of the compensation law and regulations. No written examination is con
ducted,adequate education is not defined, and an applicant need only show 
competent knowledge at the law and regulations by self-study. Compensation 
cases are ,adversary proceedings and there is no limitation 'On the type of claims 
a licensee may prosecute, whether it be controverted or not. 

It is common knowledge that laws which administrative agencies are called 
upon to interpret and administer havebecome more technical and complex from 
a legal standpoint, so much so that lawyers who specialize in a particular field 
of law have found it necessary to keep abreast of the law to take special courses 
at the Practicing Law Institute, and also attend symposiums and conferences. 
The undersigned, as a former member of the workmen's compensation board 
for 10 years, can attest to the fact that the compensation laws of this State are 
becoming more complex and technical in many respects than when 'Originally 
enacted in 1913. Further, in many cases such licensees have utilized the priv
ilege only on a part-time 'basis, separate and apart from their usual occupation 
rather than as a career in the particular law specialty. As a result they seldom, 
if ever, keep abreast of the changes in the law or in the rules and regulations of 
the board. Anyone whose knowledge is only limited to the 1:aws affecting a 
particular agency Is wholly unqualified to properly represent and protect his 
client's interests before such an agency, because in many cases issues of law may 
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arise for which he would be utterly unprepared to give proper advice and counsel, 
all debrimental to the best interests of his client. The danger is clearly apparent 
and it is not worth the risk when there are about 50,000 lawyers in the 'State 
who are readily available to give competent advice without limitation because of 
their broad legal background. In addition, there are the legal aid societies and 
bar association referral services available. • 

Bar associations are unalterably opposed to such legislation for the following 
reasons: 

(1) Since there is no protection of a client's confidential and privileged com
munication with a lay representative, he may be disinclined or hesitate in mak
ing a full disclosure of the facts, without which his best interests cannot properly 
be presented or protected. . 

(2) A client has no means of ascertaining the degree of confidence he may re
pose in a so-called qualified representative who has no professional status, such 
as the badge of competency and character which a license implies to a lawyer 
or any other licensed professional whose professional conduct is closely super
vised and controlled either by the courts or the 'board of regents of this 
State. 

(3) The public interest, which should be the primary concern of the legis
lature, is not served or protected by licensing lay persons who only have a 
limited knowledge of law in a particular field. Expediency or the accommodation 
of a limited few clients, who do not care to have adequate and competent 
representation, should not be the motivating cause for urging the passage of 
this type of legislation. 

(4) The creation of a so-called lay specialist group not only tends to de
molish but clea~ly contravenes the purpose and intent of the legislature and 
the court of appeals in providing for strict rules for admission to the bar 
as an attorney insofar as character, fitness, and scholastic attainments are 
concerned. 

(5) The establishment of a group of "qualified representatives" opens the 
door and encourages the resumption of the :abuses and conditions which pre
vailed at the time of the Moreland Act Commission investigation of the work
men's compensation board referred to above. 

(6) Anyone connected with administrative agencies can attest to the fact 
that lay representatives Who have been appearing befOre them have impeded 
rather than helped the administration of justice and the proceedings before 
ministrative agencies. 

(7) Courts of this State, as well as a majority of other States, have recognized 
that it is primarily within the province of the courts to control the practice 
of law. Section 90, subdivision 2(a) of the judiciary law specifically provides 
that a disbarred attorney may not practice before "any court, judge. justice, 
board, commission, or other public authority." It would appear that these 
bills are inconsistent with such authority of the courts to prohibit a disbarred 
or suspended attorney from practicing before an administrative agency under 
pain of a contempt proceeding if per chance an agency should find him to be 
otherwise qualified to be a representative. 

(8) Many administrative agencies in determining questions of law and fact 
are functioning in a quasi-judicial character which is no less judicial in character 
than whw exercised in a judicial proceeding. Adversary proceedings, in particu
lar, before administrative agencies for rull intents and purposes constitute the 
practice of law. Of course, every type of activity before such an agency is not 
necessarily the practice of law. However, when trial work is involved there can 
be no qU'eStion about it. Even where there is no trial work involved, the prepara
tion of legal documwts, their legal interpretation, the giving of legal advice, 
or the application of legal princ1ples to problems of any complexity is involved, 
these activities are still the practice of law. On the other hand, where pure 
engineering, accounting or clerical work is involved, the practice of law is not 
present, and in these latter areas the laymen can adequately perform. 

See: 
West Virginia State Bar v . .tUrley, 109 S.E. 2d 420. 

State v. Sperry,l40 So. 2d 587. 

State v. Keller, 114 N.W. 2d 796. 

Denver Bar Association v. Public UtiZiUes CO'mmission, 391 P. 2d 467. 

New york C01tnty Lawyers Association v. OZa C. Cool, etc., Labor Relations Insti


tute, 294 N.Y. 853. 
New Ym'k County Lawyers A8sociation v. Roel, 3 N.Y. 2d 224, 231. 

(9) In the case of In re Dawkim (262 App. Div. 56 affirmed 289 N.Y. 553)' the 
court held that proceedings before the Board of Assessors of the Oity of New York 
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are judicial in nature and the appellant was properly enjoined in the pubUo 
interest from continuing his acts. It further held that the hearings in such pro
ceedings, whel'ein testimony is reported stenographically, are judicial in essence. 
Further, that recognition may not be given to the distinction which the appel
lant sought to make between simple and complex matters, citing People v. Law
yers Title Oorp., (282 N.Y. 513,521). 

(10) Finally, the legislature should bear iln mind the proliferation of admin
istrative tribunals in recent years and extended scope of their jurisdictions in 
determining the propriety of representation before such bodies by persons other 
than lawyers. The distinction between appearances before administrative and 
judicial bodies is no longer a varied or controlled consideration. See: Realty 
Appraisals 00. v. Astor-Broadway HoZding Oorp., 5 App. Div. 2d Series. p. 36; 
also Matter of New York Oounty Lawyers Assn. v. Berou, 273 App. Div. 524:, af
firmed 299 N.Y. 728. 

Accordingly. it is respectfully submitted that these bills insofar as they pro
vide for "or other qualified representatives" should be deleted therefrom. 

Respectfully submitted. 
JAMES AMADEI, 

Ohairman, 001Tl/mittee on UnlawfulPraotioo Of Law, 
Brooklyn, Bar Assooiation. 

JUNE 9, 1965. 
Mr. HERBERT DuBNO, 
Registered Patent Agent, 
BrookZyn, N.Y. 

DEAR MR. DUBNO: Thank you most sincerely for your letter of May 26, 1965, 
concerning S. 1758. 

As you have requested, am having it made a part of the record of the hearings 
on this proposal. 

Kind regards. 
Sincerely, 

EDWARD V. LoNG, Ohairman. 

BROOKLYN, N.Y., May 26,1965. 
CHAIRMAN, SENATE SUBCOMMITTEE ON 
ADMINISTRATIVE PRACTICE AND PROCEDURE, 
Washington, D.O. 

MR. CHAIRMAN: It has come to my attention that your subcommittee is cur
rently holding hearings in connection with a modification of the Administrative 
Procedure Act to admit to practice before an agency of the Federal Government, 
including the U.S. Patent Office, all attorneys who are members in good standing 
of any State bar. 

I should like to place on record my opposition to this modification inasmuch 
as it concerns the qualifications of practitioners who must represent inventors 
before the U.S. Patent Office. I feel-as does the American Ohemical Society, 
the Patent Office, and other professional and scientists' organizations-that ad
mission of persons with limited or no technical qualification to practice before 
the Patent Office would have tragic consequences with respect to the level of pat
ent practice and will open the door to a flood of patent applications by persons 
who would have the right to hold themselves out as practitioners without the 
qualifications to do so. 

lt is not to be doubted that a member of a State bar is compelled, by the rigid 
ethical standards of the bar, to refrain from holding himself out as competent 
practitioner when he is in reality not fully qualified:; so, too, it is logical that 
most of the unqualified attorneys at law, who would represent clients in patent 
prosecution, will obtain qualified assistance and even turn such prosecution over 
to individuals now qualified for such practice· 

I must, however, underscore that this reflects the present state of affairs since 
most attorneys who do not themselves practice before the Patent Office direct 
inventors to qualified attorneys. To accomplish this end, there is no need for a 
modification for the standards of law practice before the Patent Office. 

I should like to direct this communication, however, to a contention widely 
voiced hy a few members of the legal profession; namely, that technical qualifi
cation is not a requisite for practicing patent matters before the courts having 
jurisdiction therein and, therefore, such technical qualification should not be 
required of practitioners before the Patent Office. To the extent that this al
legation is a call for greater legal competency of la\'\' practicing before the Patent 
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Office, it cannot be applauded toO' greatly. To the extent, hQwever, that this 
cQntentiQn is cQnsidered to' supPQrt an argument that technical qu~lification is 
unnecessary. it is tO'tally unacceptable. 

A member of the bar Qf the highest court Qf a particular State is assumed to 
have attained a minimum level Qf qualificatiQn in the. law O'f his State and iR 
constrained to' cO'nfQrm to' a standard Qf ethics closely supervised by the regional 
organizatiQns. Patent law is nO't, hO'wever, State law and, althQugh recognized 
as an exceptiQn amO'ng the variO'us legal disciplines fO'r many years, has Qnly been 
defined as a Federal bO'dy Qf law, under exclusive Federal jurisdictiO'n and cO'n
fO'rming to' Federal standards, by the decisiO'n rendered several years agO' in 
AZemander Sperry v. The FZorida State Bar (S. Ct. October 1962 term). 

It must nO'w be stated conclusively that practice befQre the U.S. Patent Office 
and practice in patent matters befO're the Federal cQurts is the practice O'f a 
Federal bO'dy Qf law under a Federal jurisdictiO'n. 

ShQuld the American Bar Association cS:ll fQr a national patent bar under the 
supervisiQn and cQntrol Qf, for example, a the U.S. CO'urt Qf Customs and Patent 
Appeals, with standards enfQrced by Federal patent bar examinatiO'n nQt unlike 
the State bar examinatiQns and designed to' fulfill the Patent Office requirements 
fO'r practice, the bar assO'ciation's stand would be unimpeachable. In fact, such a 
national patent bar was proPO'sed SQme years agO' by Mr. Karl F. Ross, then presi
dent O'f the American AssociatiO'n O'f Registered Patent Agents & AttO'rneys, New 
YQrk, to' the CQmmerce Secretary's AdvisQry CQmmittee Qn Patent Matters. 

I take this QPportunity to' urge that yQur subcQmmittee cQnsider writing a na
tiQnal patent bar intO' law and exempting the Patent Office frQm the prQPQsed bill 
admitting all attO'rneys to' practice befQre all Federal agencies. This recogni
tiQn of a Federal body of law under Federal administratiQn and cO'nfQrming to' 
Federal standards WQuld be a IO'gical O'utgrowth of the decisiQn in the Sperry case 
and confQrm to' the bar associatiQn's demands Qf elevated standards in a legal 
sense fO'r thO'se qualified to' practice in patent matters. At the same time, it WQuid 
apply standards O'f competency akin to' those required for membership in a 
State bar on the Federal level. 

I WQuid appreciate YQur cQnsideration Qf the fQregQing matter and its presenta
tiQn to' the subcO'mmittee at the present O'r forthcQming hearings; it is alsO' re· 
spectfully requested that this cO'mmunicatiO'n be made part Qf the official recO'rds 
0.1' the hearings upon the prO'posed bill. 

Very truly yO'urs, 
HERBERT DUBNO, 

Registered Patent Agent. 

NATIO'NAL ASSOCIATIO'N QF 
ENRQLLED FEDERAL TAX ACCQUNTANTS, 

Chicago, nl., May 14, 1965. 
Re S. 1836 and S. 1758. 
SUBCQMMITTEE QN ADMINISTRATIVE PRACTICE AND PROCEDURE, 

CQMMITTEE O'N THE JUDICIABY, 
U.S. Senate, 
Washington, D.C. 

GENTLEMEN: The NatiQnal AssociatiQn O'f EnrQlled Federal Tax Accountants 
is the Qnly naJtiO'nal organizatiQn in the United States whO'se membership is 
limited to' thQse persons who have passed the 2-day written special enrollment 
examinatiO'n O'f the Internal Revenue Service. Qr the written examinatiO'n for 
nQnlawyers whO' wish to' practice befo·re the Tax CO'urt of the United States. 
All O'f our members are enrO'lled to practice befQre the Internal Revenue Service. 

The basic aim of the NatiQnal Association O'f Enrolled Federal Tax Account· 
ants is to' maintain prQfessiO'nal and ethical standards, to' develop educatiO'nal 
and ltechnical services which will assist our members in their day-to-day wQrk, 
and to protect the interests of the public. 

Our cQde of ethics includes the 80 examples of disreputable cO'nduct spelled 
out in the Treasury Department Circular No. 230 (revised). 

Our accrediting bQdy grants the use of Qur privllJ'te, professional membership 
service mark designatiQn, "EnrO'lled Federal Tax Accountant," Qnly to those 
persons who meet our high standards Qf admission and agree to' comply with 
the Qpinions of O'ur Committee O'n PrQfessiQnal CO'nduct. 

It is in the beSt public interest to' cQntinne to have the Office of the Director 
of Practice of the U.S. Treasury Department, check O'n the integrity, character, 
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and reputation of all persons who desire to obtain the privilege of holding the 
coveted Treasury card. 

These bills would permit preferential treatment to one of the four categories 
of enrolled tax practitioners, which is not accorded to the other three classes. 
These bills would not be fair to the more than 4,000 practitioners who, since 
1959, were required to pass the 2-day written, comprehensive special enrollment 
examination which is prepared, given, and graded by the Internal Revenue 
Service. Approximately 77,000 attorneys and agents were enrolled to practice 
before the Internal Revenue Service at the end of the fiscal year ended June 30, 
1964. Almost 50 percenit of the enrollees are lawyers. 

The enactment of these bills which would authorize automatic enrollment of 
lawyers would be ill advised and detrimental to the public interest. This is 
"special purpose" legislation which is based upon a misunderstanding that law
yers may freely initerchange their right to practice from one State jurisdiction 
to another. 

These bills would impose a financial hardship on the other three categories of 
tax practitioners who would be expected to pay increased fees to cover the cost 
of maintaining the Office of the Director of Practice of the U.S. Treasury De
partment If fees to these other persons were not substantially raised it woU:ld 
lower the budget of the Office of the Director of Practice to the point where they 

. would not be able to perform their duties to the extent necessary to protect the 
public intereSt in maintaining the high caliber of the Treasury bar. 

This written statement is being submitted, as requested in your letter of 
May 7, 1965, so that it may be inserted in the hearings record. We want to 
emphasize that the automatic admission af lawyers to practice before the Internal 
Revenue Service is neither necessary nor appropriate. 

Cordially. 
S. A. RISH, EFTA, EilJecutive Secretary. 

MAY 19, 1965. 
Senator QUENTIN N. BURDICK, 
U.S. Senate. 

DEAR QUENTIN: Have received your recent letter enclosing letter and attach
ment from Mr. R. B. Ludvigson, president of the North Dakota SOCiety of CPA's. 

Have asked the staff of the subcommittee to insert Mr. Ludvigson's correspond
ence in the record of our hearings on S. 1758. 

Warm regards. 
Sincerely, 

EDWARD V. LONG, Ohairman. 

R. B. LUDVIGSON, 
VaUet/ Oity, N. Dak., April 30, 1965. 

Re S.1758, and sections 6 (b) and (c) of S.1336. 

Hon. QUENTIN BURDICK, 

U.S. Senate, Washitngton, D.O. 

DEAR SENATOR BURDICK: It is my duty as president of the North Dakota Society 
of Certified Public Accountants to relay to you the original resolution concerning 
the above legislation, which was adopted by the advisory council of our society 
at a special meeting on April 22, 1965. 

It was my intention to deliver this to you in person recently when you were 
in the Fargo area. As this was not pOSSible, I hope that our vice president, 
Adam Thiel, was able to make contact with you. There are certain personal 
comments I would like to make concerning the resolution and the legislation. 
Thus, the following: 

1. The resolution does not cover the present requirement of power of 
attorney authorization when representing a client before the Treasury 
Department. I personally feel that this should be retained for all practi 
tioners before the Treasury as it is a simple instrument to execute and 
protects the client by giving him an opportunity to limit the power to certain 
subjects, areas, or periods, and at the very least, informs him of such 
representation. 

2. The present practice of Treasury card screening for lawyers and certi
fied public accountants at first glance seems unnecessary as we both are sub
ject to rigid standards of conduct and performance. However, on a national 
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level, there is always the danger of abuse by the few, and there should be 
some type of screening. Perhaps this screening could be done by our pro
fessional groups better than by the Treasury officials. 

3. Relative to those that represent clients before the Treasury that are 
not lawyers and certified public accountants, I favor the present practice of 
Treasury card examinations and screening. 

Would you please introduce the enclosed resolution into the proceedings of the 
May 12-14 subcommittee hearings? Your cooperation will be most appreciated. 

Respectfully, 
R. B. LUDVIGSON, 

President, North Dakota Society of OPA's. 

EXCERPT OF THE PRocEEDINGS OF THE ADVISORY COUNCIL OF THE NORTH DAKOTA 
SOOIETY OF CERTIFIED PuBLIC ACCOUNTANTS SPEOIAL MEETING AT CARRINGTON, 
N. DAK., APRIL 22, 1965 

A discussion was held concerning pending legislation before the Senate 
of the United States. The following resolution was adopted and unanimously
approved: . 

RESOLUTION 

We, the officers and advisory council of the North Dakota Society of Certified 
Public Accountants, resolve that S. 1758 and section 6 (b) and (c) of S. 1336, 
are improper and unduly restrictive in that they would permit lawyers to 
practice before the Treasury Department (as well as other Federal adminis
trative agencies) without obtaining prior departmental approval. It is in the 
public interest that this legislation should provide similar treatment for certified 
public accountants since both professions serve an identical function when 
practicing before the Treasury Department, and lacking such 'a qualification, 
the bill is unacceptable to this council and not in the public interest. 

Members in attendance: 
Lloyd E. Orser, Bismarck, N. Dak. 
Herman Dooling, Carrington, N. Dak. 
Warren Anderson, 210 Walker BUilding, Fargo, N. Dak. 

*Adam Thiel, 210 Walker Building, Fargo, N. Dak. 
Donald H. Ford, University Station, Grand Forks, N. Dak. 
~R. D. Koppenhaver, University Station, Grand Forks, N. Dak. 

Harold B. Ikelman, Grand Forks, N. Dak. 

Richard Korsmo, University Station, Grand Forks, N. Dak. 

Garry A. Pearson, Gr;lUd Forks, N. Dak. 

Russell Anderson, Minot, N. Dak. 

Baldwin Martz, Minot, N. Dak. 


*Rudolph B. LudVigson, Valley City, N. Dak. 
*Indicates officers of the North Dakota SOciety of Certified Publie Accountants (Mr.

LudvIgson is president, Mr. Koppenhaver is secretary-treasurer, and Mr, Thiel is vice 
president). 

Attest: 

APRIL 22, 1965. 


RUDOLPH B. LUDVIGSON, 

Pre8ident of NO'I"th Dakota Society and Ohairman of the Oouncil. 

U.S. SENATE, 
COMMITTEE ON POST OFFICE AND CIvIL SERVICE, 

May 13,1965.
Hon. EDw A.RD V. LoNG, 
Ohairma-n, Subcommittee on. Admim8'trative Practices and Precedurea, U.S. 

Senate, Wtll81W11igton., D.O. 
DEAR MIt. CHAffiMAN: Enclosed herewith is a letter I have received from Mr. 

R. B. Ludvigson, president of the North Dakota Society of CPA's, along with a 
resolution which I am forwarding to be made a part of the official records on 
S. 1758 and sections 6 (b) and (c) of S.1336. 

With kind regards, I am, 
Sincerely, 

QUENTIN N. BURDICK. 
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