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MEMORANDUM FOR ALL FEDERAL PROSECUTORS

FROM: Gary G. Grindler 6:55-/&[4 '
Asting Deputy Attorngy General

SUBJECT: The Fair Senténcing Act of 2010

On August 3, 2010, the Pregidest signed: {rito 1aw the Feur Smtenemg At of 2010 (tifne
“Act”). The new law amends the Controlied Substatices Act and the Controlled Substances
Import and Export Act by establishing new quantity theeshalds that frigger statutary mandatﬁry
minimum and maximpm penalties for cocaine base (“erack covaine”) effefsss. Under thensw
law, quantities of crack cocaine triggering mandato? mininu pm&ms are ifcregsed such that
trafficking in 28 grams (approximately one ounce) of grack cévaine will tr}ggq the five-yéar
mandatory minirum penalty, and trafficking in 280 grams of crack cacaine wilt tnggel the fen-
year mandatory minimum.penalty. Powder cocaine quanfitiey tngghrmg five- and ten-year
mandatory minimusn penalnes remain at their currerxt levels under e naw law

Clmn{,@s to Mmdaﬁnry Minimum Qua;mﬁlty Trj,ggefs Pisuynsed by S L789

Statutory Penalty Crack Cfoea’iua 1 EQWﬂ_QT ﬂ;&c’g;;;c New ];{aﬁ@
S-year mandatory 5 grams | : ' 106:1
minimum - ~ . 7 *
28 grams 500 grams | 18"1
10-year mandatory 50 grams lﬁB 1
minimum b ) *
280 grams 7 _5;3990 grams | - isl




In addition to increasirig the quantities of crack cocaine that tiigger mandatory minfrium
penalties, the Fair Sentencing Act o 2010:

repeals the nrandatory minimum sentence for simple possession of crack cocaine;

®

. increases fines associated with all drug irafficking affcnses prohiliited by
21 US.C. §§ 841{) and 960(‘bj,

. directs the U.S. Sentencing Commission to increase guldaline penalties for vioknt
druyg traffickers;

L ]
brlbery of a pnh oe ofﬂeer or: dﬁsﬁ*:buﬂ@n t0 & persﬁﬂ .uﬁd%rtb‘ie agc of 18=-_ yqam or
over the age of 64 years); and

[ directs the U8, Sentgncing Commtamon to d@etcase guideline penalties, By two.

lavels, for drug offenses where the mmrmal rolis adfustient applits.and cortan
other mitigating fagtors are present.

The Act is silent regarding whether the new threshold guarttities for statutory miandatory
minimum sentences apply to conduct that oocurred prior te its enactment. As a result of the
Savings Statute, the new law will apply prospsctively only to gffense conduct pecurting os or
after the date of its enactient. Wearden v. Marrerg, 417 U.S. 633 (1974). The so-called Savings
Statute of Title 1, United States Code, section 189, provides:

The repeal of any statute shall not have the effect to releasc or
extinguish-any penalty, forfeiture, or liability incusred uiider
such statute, uniess the regealing At shall so expressly provide,
and such statute-shall be treated as still rgraininig in féree for
the pwppse of sustaining any proper action ar: pmstcauﬁwn for
the enforcement of such: penalty, farfettnre or liabilily...-

Accordingly, the previeus statut@ry mandaiery mrmmuma threshold quaiitities (.e:, five _
grams for the five-year mandatory minimum and 50 gramy for-the ten-year mandatcry ity
will centinue to apply for all offense condyct that Gcctjrra@ prior te thie-date of enactifient of the
new law (f e., August 3, 2010}, regardlcss of whether the oase was cliarged subsequent to
enactment of the new law. The new law dogsnot provide a basis for chiatlenging 4 eomvm’eiqn

and sentence on direct appedl or by collatérsl attack.

In accordance with directives in the Adt, we expect that the U8 Sﬁntenemg Conmirhigsion
will promulgate any corresponding guidelings, poticy staterrents; or ampndinients within: 0l days.
Any such amendments would apply to determinatios of'e sentenve withiiv the floor and cetling -
provided by the statute. 1t is pogsible that the Commission may plomelgate gmﬁal‘ims '
amendments that apply retroagtively to previotisly 1mpcmed samen‘cefs ‘Eisifng the ngw 181 satioar
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some other ratio. 1t is also possible that the Commission njay promulgate amendmenits rélating
to mitigating factors that apply retroactively. We will keep you informed of these developments.

In the meantime, prosecutors shauld-continue to 4sk gourts 4o calewlate the applicable
puidelines sentence in crack cocaine cases. Until the U.S. Sentenicing Commission profiulpates
giidelines implementing the new Jaw, progecufors may infortt courts that fhey have the [egal
authority to disagree with policy judgments reﬂaw:et in the eurrent gﬁrdé@lmés i.e., the curreit
ratio of approximately 80:1. In devaloping senténcing. reconsmenddtions in m&lwdsual CaBES,
prosecutors should constder what the guidelines senfence wopld be corsistent with the 18:1 ratio
reflected n the new law as well as the enliancements apd mlﬁgﬁﬁll.% Tactors degeribed in fhe
directives to the Sentencing Commiission contjtited in the new law, Vmwmcs th gmdzhnes
sentences may be based on the factors:set fortliin 1§ (1.8.C. § 3‘553(%) ay dmeussaei i ihe
guidance provided by Attoraey Genéral Eri¢ Holdsr in.lifs njemarandun regarding Dapaftmmt

policy on charging and senteneing, dated May 19, 2019,

As afways, consistent with the U.8. Atfoineys’ 'Manual in cases Where a couft
improperly imposes a sentenca tielow the applicable statutory mandafery migimum genalty,
prosecutors should report such a sgnienee to the Depariment as an -adverge décision.

! Wo have attached a table that estifiiates the amended Dmg Qﬂaﬁtity Tab}e [n §2?£)L 1 nf the ‘Sent«ancemg -
Guidelines under the new |aw.
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DRUG QUANTITY TABLE for Cocaine Base

(Estimated Amended Levels under Fair Sentencing Act of 2010)

Controlled Substance and Quantity

(1)
(2)
(3)

(5)
®
(7)
(8)
(9)
(10)
(11)

(12)

(13) .

(14)

8400 G or more of Coeaine Basge

At least 2800 G but less than 8400 G ¢f Cocaine Base

At least 840 G but less-than 28@0 G of Cocame Base

| ;;At least 280 G but less than 84@ G of C@Garm Base

At least 196 G but less than 286 G of Cocaine Base

At least 112 G but less than 196 G of Cocaine Base

‘At least 28 G but less than 112 G of Cogaine Base

At Ieast 22 G but Iess than 28 G of Coctaine B‘ase

., At least 17 G but less than 22 G of Cocaine Bass

At least 11 G but less than 17'G of Coe:aiﬂeiiase
At least 6 G but less than 11 G of Cocaine Base
Atleast3 G but 1e,ss than 6 G of Cocaing Base
At least 1 G but less than 3 G of Cocaine Base _

Less than 1 G of Cocaine Base.

Base-Offense Level

Level 3§
Lewl?,é

Level 34 -

Level 30 -

Level 30
Lewe.l 28
'L-.e?el 26
Lievel 24
Level 22
Level 20
Leval 18
Leveilﬁ
Levél 14

Level 12




