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United States Senate 
Washington, D.C. 20510 

Dear Chairman Feinstein: 

The Department of Justice has the following comments on S. 1494, the "Intelligence 
Authorization Act for Fiscal Year 2010," as reported: 

I. Constitutional Concerns 

A, Inspector General Provisions 

Section 407 of the bill (pp. 143-70) would create a new section 103H in the National 
Security Act of 1947, establishing in the Office of the Director of National Intelligence an 
Inspector General of the Intelligence Community. Sections 425 and 426 (pp. 196-202) would 
make certain amendments to the existing statute governing the Inspector General for the CIA, 50 
U.S.C. § 403q, We have four comments and concerns with respect to these provisions. 

1. As with a similar provision in the House bill, the constitutional concern presented by 
new section 103H(k)(5)(A)-(D) of the National Security Act, as added by section 407 of the bill 
needs to be addressed, 

Section 103H(k)(5)(A)-(D) would allow any "employee of an element of the intelligence 
community" to report an "urgent concern" directly to the congressional intelligence committees 
"only i f he provides notice to the Director of National Intelligence, through the Inspector 
General, of the proposed disclosure, and "obtains and follows from the Director, through the 
Inspector General, direction on how to contact the intelligence committees in accordance with 
appropriate security practices." "[Intelligence community" is defined under existing law to 
include, inter alia, ODNI, the CIA, the National Security Agency, Defense Intelligence Agency, 
National Geospatial-Intelligence Agency, National Reconnaissance Office, several enumerated 
elements of other agencies, and other components designated by the President. See 50 U.S.C. § 
401a(4). The language in new section 103H(k) addressing employee communications to 
Congress tracks very closely—and in pertinent part is identical to—language from the 



Intelligence Community Whistleblower Protection Act of 1998 (ICWPA). See 50 U.S.C. 
§ 403q(d)(5) (addressing communications to Congress by employees of the CIA); 5 U.S.C. app. 
§ 8H(a) (communications by employees of the Defense Intelligence Agency, National 
Geospatial-Intelligence Agency, National Reconnaissance Office, National Security Agency, 
FBI, and any other agency or element determined by the President to have as its principal 
function the conduct of foreign intelligence or counterintelligence activities). In signing the 
ICWPA, President Clinton issued the following statement: 

Finally, I am satisfied that this Act contains an acceptable whistleblower protection 
provision, free of the constitutional infirmities evident in the Senate-passed version of 
this legislation. The Act does not constrain my constitutional authority to review and. if 
appropriate, control disclosure of certain classified information to the Congress. I note 
that the Act's legislative history makes clear that the Congress, although disagreeing with 
the executive branch regarding the operative constitutional principles, does not intend to 
foreclose the exercise of my constitutional authority in this area. 

The Constitution vests the President with authority to control disclosure of information 
when necessary for the discharge of his constitutional responsibilities. Nothing in this Act 
purports to change this principle. I anticipate that this authority will be exercised only in 
exceptional circumstances and that when agency heads decide that they must defer, limit, 
or preclude the disclosure of sensitive information, they will contact the appropriate 
congressional committees promptly to begin the accommodation process that has 
traditionally been followed with respect to disclosure of sensitive information, 

Statement on Signing the Intelligence Authorization Act for Fiscal Year 1999, 2 Pub. Papers of 
William J. Clinton 1825 (1998). 

New section 103H(k)(5)(H) would further provide that "[i]n support of this paragraph, 
Congress makes the findings set forth in paragraphs (1) through (6) of section 701(b) [of 
ICWPA]." The cross-referenced findings provide, inter alia, that "Congress, as a co-equal 
branch of Government, is empowered by the Constitution to serve as a check on the executive 
branch; in that capacity, it has a 'need to know' of allegations of wrongdoing within the 
executive branch, including allegations of wrongdoing in the Intelligence Community," and "no 
basis in law exists for requiring prior authorization of disclosures to the intelligence committees 
of Congress by employees of the executive branch of classified information about wrongdoing 
within the Intelligence Community." 

Because the current bill contains language concerning employee disclosures to Congress 
that is essentially identical to that in the ICWPA, and because the bill would expressly 
incorporate the congressional findings that accompanied that Act, it raises the constitutional 
concerns addressed in President Clinton's ICWPA signing statement. In particular, if this bill 
were read to give intelligence community employees unilateral discretion to disclose classified 



information to Congress, the executive branch would consider it unconstitutional. See 
Whistleblower Protections for Classified Disclosures, 22 Op. O.L.C. 92 (1998). However, we do 
not think it necessary to delete section 103H(k)(5) in its entirety or add an explicit hold-back 
provision to the bill. Instead, we can expand whistleblower protection and preserve the existing 
constitutional understanding by redrafting 103H(k)(5) to amend the ICWPA, rather than enacting 
virtually identical language in this bill. This approach would involve simply extending existing 
law, as informed by President Clinton's signing statement, to provide that intelligence 
community employees may also report their concerns to the Inspector General of the Intelligence 
Community instead of the Inspector General of their agency, should they so choose. Revising 
103H(k)(5) to amend the ICWPA, rather than enact a separate section, also avoids the potential 
confusion two parallel sections might have created for whistleblowers. 

If the current bill language is enacted, the Administration will interpret it consistently 
with President Clinton's ICWPA signing statement, but we think the better course is to simply 
extend the ICWPA, as discussed above. 

2. As with the House version of the bill, we recommend language that would avoid a 
constitutional concern presented by new section }Q3H(c)(4) and make clear the manner in which 
we would construe the provision. We set forth that construction below, 

New section 103H(c)(4) would provide that the Inspector General for the Intelligence 
Community "may be removed from office only by the President" and would require the 
President to "communicate in writing to the congressional intelligence committees the reasons 
for the removal prior to the effective date of such removal." Section 425(b) of the bill (p. 197) 
would amend the provision governing the removal of the Inspector General for the CIA in 50 
U.S.C, § 403q(b)(6) to similarly provide that the "President shall communicate in writing to the 
intelligence committees the reasons for any such removal not later than 30 days prior to the 
effective date of such removal." 

The 30-day prior notice requirement that would be imposed by these provisions closely 
parallels a similar requirement that appears in the Inspector General Reform Act of 2008, Pub. L. 
110-409, § 3(a) (2008), However, the IG Reform Act also includes the following language not 
found in the current bill: "Nothing in this subsection shall prohibit a personnel action otherwise 
authorized by law, other than transfer or removal." Id. We recommend that this language from 
the IG Reform Act be included here to avoid any suggestion of a congressional intent to preclude 
the President from taking such actions short of removal without prior notification to Congress. 
Even in the absence of similar clarifying language, however, there is nothing in section 
103H(c)(4) or in the provisions that would be codified at 50 U.S.C. § 403q(b)(6) indicating a 
limitation on the President's ability to suspend an Inspector General if necessary without 
advance notice to Congress, even though he would be precluded from removing the Inspector 
General until 30 days after providing notice to Congress. We would therefore construe the 
provision not to restrict such a suspension—which is not only the better interpretation of the 



language of the provision, but would also avoid a serious separation of powers question. Cf 
Memorandum for Roger Pauley, Criminal Division, from Richard L. Shiffrin, Deputy Assistant 
Attorney General, Office of Legal Counsel, Re: Inspector General Reform Act of 1994 (Sept. 6, 
1994). 

3. To avoid concerns raised by mandatory disclosure to Congress of information covered 
by the law enforcement component of executive privilege, new section 103H(k)(3) as added by 
section 407(a) of the bill should be revised to remove the reporting requirements in 
subparagraphs (B), (C), and (D), 

New section 103H(k)(3) (pp. 161-62) purports to require the disclosure of information to 
Congress that may be covered by the law enforcement component of executive privilege. It 
would require the Inspector General for the Intelligence Community to "immediately notify, and 
submit a report to, the congressional intelligence committees" when "(B) an investigation, 
inspection, audit, or review carried out by the Inspector General focuses on [certain] current or 
former intelligence community officials]," when "(C) a matter requires a report by the Inspector 
General to the Department of Justice on possible criminal conduct by [certain] current or former 
officials]," or when "(D) the Inspector General receives notice from the Department of Justice 
declining or approving prosecution of possible criminal conduct of [certain] current or former 
officials]." Insofar as these subparagraphs purport to require the disclosure of information 
relating to ongoing investigations by Inspectors General or the Department of Justice, they would 
implicate the longstanding policy of the Executive Branch to protect open law enforcement files 
from any breach of confidentiality, except in extraordinary circumstances. See, e.g., 
Congressional Requests for Information from Inspectors General Concerning Open Criminal 
Investigations, 13 Op. O.L.C. 77, 77 (19S9) ("[W]hen . . . Congress seeks to obtain from an IG 
confidential information about an open criminal investigation, established executive branch 
policy and practice, based on consideration of both Congress' oversight authority and principles 
of executive privilege, require that the IG decline to provide the information, absent 
extraordinary circumstances."). See also Prosecution for Contempt of Congress of an Executive 
Branch Official Who Has Asserted a Claim of Executive Privilege, 8 Op. O.L.C. 101,117 (1984) 
("Since the early part of the 19th century, Presidents have steadfastly protected the 
confidentiality and integrity of investigative files from untimely, inappropriate, or uncontrollable 
access by the other branches, particularly the legislature.") 

4. With respect to new section I03H(n) of the National Security Act, added by section 
407 of the bill, Jwe note that the constitutional concern could be avoided by making the 
requirements of section I03H(n) precatory . 

New section 103H(n) of the National Security Act (p. 167-69) would provide that: 



(1) For each fiscal year, the Inspector General of the Intelligence Community shall 
transmit a budget estimate and request to the Director of National Intelligence that specifies 
[certain amounts] for such fiscal year. . . . 

(2) In transmitting a proposed budget to the President for a fiscal year, the Director of 
National Intelligence shall include for each fiscal year [certain amounts requested by, and 
comments of, the Inspector General],. , . 

(3) The Director of National Intelligence shall submit to the congressional intelligence 
[and appropriations] committees . . . for each fiscal year— 

(A) a separate statement of the budget estimate transmitted pursuant to paragraph (1); 
(B) the amount requested by the Director for the Inspector General pursuant to paragraph 

(2); 
(C) the amount requested by the Director for training for personnel of the Office of the 

Inspector General; 
(D) the amount requested by the Director for support for the Council of the Inspectors 

General on Integrity and Efficiency; and 
(E) the comments of the Inspector General, if any, on the amount requested pursuant to 

paragraph (2), including whether such amount would substantially inhibit the Inspector General 
of the Intelligence Community from performing the duties of the office. 

Section 426 of the bill would apply nearly identical provisions to the Inspector General 
and for the CIA and budget requests communicated by the Director of National Intelligence for 
that Inspector General (pp. 200-202). 

The language of these provisions loosely tracks that found in § 8 of the Inspector General 
Reform Act, Pub. L. No. 110-409. 122 Stat. 4302, 4314 (2008) (amending Inspector General Act 
§ 6, codified at 5 U.S.C. App.), In contrast with the IG Reform Act, however, the provisions in 
this bill are not directed at the President's budget submission, but rather require the DNI to 
transmit to the intelligence and appropriations committees "amounts requested" for certain 
activities of the Inspectors General, the budget estimate prepared by each Inspector General, and 
any comments that he or she has made about the amounts requested by the DNI. Insofar as the 
DNI's submission to the congressional committees under paragraph (3) would be considered the 
Administration's budget request, the provisions are substantially similar to § 8 of the IG Reform 
Act. We would simply note that the language that this bill would add in new subsections 
103H(n)(3)(A) and (E) of the National Security Act and in 50 U.S.C. § 403q(f)(4)(A) and (E) 
raises Recommendations Clause concerns, which could be avoided by making the requirements 
of subsection 103H(n)(3) precatory (changing "The President shall include" to "The President 
should include"). 



B. Executive Privilege 

Several provisions of the bill purport to require disclosure of information that could be 
subject to a valid claim of executive privilege, including information relating to intelligence 
sources and methods. 

/. To avoid concerns raised by mandatory disclosure to Congress of information covered 
by the law enforcement component of executive privilege, section 305(a) should be revised to 
remove the reporting requirement in new section 506A(c)(12). 

Section 305(a) of the bill (pp. 20-24) would create a new section 506A of the National 
Security Act of 1947, subsection (c)(12) of which would require the Director of National 
Intelligence to provide, among other information, "[a] list of all contract personnel" who uare or 
have been the subject of an investigation by .. . [the] inspector general [of any element of the 
intelligence community] during the current fiscal year." (Emphasis added.) Insofar as this 
provision purports to require the disclosure of information relating to ongoing investigations by 
Inspectors General within the Intelligence Community, it would implicate the longstanding 
policy of the Executive branch, as discussed above, to protect open law enforcement files from 
any breach of confidentiality, except in extraordinary circumstances. 

2. To avoid concerns relating to the mandatory disclosure of material covered by the 
deliberative process, attorney-client, and presidential communications components of executive 
privilege, the requirement in section 336(c)(2) to disclose to Congress "any recommendations " 
of the interrogation and detention policy task forces, and the requirement in section 336(c)(6)(B) 
to provide to Congress the various "legal justifications of the Department of Justice " 
enumerated in that subsection, should be deleted. 

Section 336 (p. 94-99) would require the disclosure of Executive branch deliberative 
material, including confidential legal advice. Section 336 would require the Director of National 
Intelligence to provide the intelligence committees with a "comprehensive report on all measures 
taken by the Office of the Director of National Intelligence and by each element, if any, of the 
intelligence community with relevant responsibilities to comply with the provisions of applicable 
law, international obligations, and executive orders relating to the detention or interrogation 
activities, if any, of any element of the intelligence community, including the Detainee 
Treatment Act of 2005 . . . related provisions of the Military Commissions Act of 2006 . . . 
common article 3 [of the Geneva Conventions], the Convention Against Torture," and Executive 
Orders 13491 and 13493. In particular, subsection (c)(1) would require the Director to submit to 
Congress "[a] description of any recommendations of a task force submitted pursuant to 
[Executive Orders 13491 or 13493]," and subsection (c)(6) would require the Director to submit 
to the committees an annex that "contain[s] . . . the legal justifications of the Department of 
Justice about the meaning or application of applicable law, international obligations, or 



Executive orders, with respect to the detention or interrogation activities, if any, of any element 
of the intelligence community." 

Although this Office has recognized that Executive Branch agencies should honor 
reasonable requests for information by Congress and its agents, Congress cannot require that 
legislative agents be given access to information properly protected by executive privilege. The 
requirement to disclose recommendations made to the President by task forces set up by him 
pursuant to Executive Orders 13491 orl3493 implicates the deliberative process and presidential 
communications components of executive privilege. With respect to the requirement to disclose 
to Congress "the legal justifications of the Department of Justice," Congress can require the 
executive branch to provide to the intelligence committees the legal basis for its actions. To the 
extent this provision purports to require disclosure of confidential DOJ legal opinions, it would 
implicate the deliberative process, attorney-client, and, to the extent the legal advice is generated 
or used to assist in presidential decisionmaking, presidential communications components of 
executive privilege. See, e.g., Assertion of Executive Privilege With Respect to Clemency 
Decision, 23 Op. O.L.C. 1,1-2 (1999) (opinion of Attorney General Janet Reno) (addressing 
presidential communications component of executive privilege); Assertion of Executive Privilege 
Regarding White House Counsel's Office Documents, 20 Op. O.L.C. 2, 3 (1996) {opinion of 
Attorney General Reno) (discussing the deliberative process and attorney-client components); 
Confidentiality of the Attorney General's Communications in Counseling the President, 6 Op. 
O.L.C. 481, 494 n.24 (1982) (explaining that the attorney-client privilege is "subsumed under a 
claim of executive privilege when a dispute arises over documents between the Executive and 
Legislative Branches"). 

3. To avoid concerns raised by mandatory disclosure to Congress of material potentially 
subject to the deliberative process and presidential communications components of executive 
privilege, the reporting requirements in section 337(1) and (3) should be deleted or made 
precatory. 

Section 337 of the bill (p. 99) would require the Director of National Intelligence to 
submit to the congressional intelligence committees a report containing his "assessment of the 
suitability for release or transfer for detainees previously released or transferred, or to be released 
or transferred" from Guantanamo Bay. The report is to include "a description of any objection to 
the release or recommendation against the release of such an individual made by any element of 
the intelligence community that determined the potential threat posed by a particular individual 
warranted the individual's continued detention," and, in the case of an initial recommendation 
against release that was subsequently retracted, "a detailed explanation of the reasoning for the 
retraction." The provisions purporting to require disclosure of internal Executive branch 
deliberative material, such as recommendations from agency officials to the President, raise 
serious concerns they would infringe the deliberative process or presidential communications 
components of the executive privilege. 



4. To avoid any concern that section 427 would interfere with the President's authority 
to protect and control the dissemination of national security information, the provision should be 
amended to include a qualification (similar to those found in various provisions of existing law) 
that the Director of the CIA would be required to make publicly available the memoranda or 
intelligence products "to the extent consistent with the protection of intelligence sources and 
methods or other sensitive national security information. " 

Section 427 of the bill (p. 202) provides that the "Director of the Central Intelligence 
Agency shall make publicly available an unclassified version of any memoranda or finished 
intelligence products assessing information gained from high-value detainee reporting dated 
April 3,2003, July 15, 2004, March 2, 2005, and June 1,2005 " If this provision is enacted into 
law, the Executive Branch would prepare and make publicly available the unclassified summary 
if possible, construing the provision in a manner consistent with presidential authority to protect 
and control the dissemination to the public of sensitive national security information, including 
information that could compromise intelligence sources and methods. To make this construction 
clearer, we recommend that the provision be amended as described above. 

5, With respect to the provision in section 333 requiring disclosure of "the legal 
authority "for intelligence activities and covert actions, we set forth below our view as to the 
best reading of this provision. 

Section 333 of the bill (pp. 87-88) would amend sections 501 through 503 of the National 
Security Act to require disclosure to Congress of "the legal authority" under which an 
intelligence activity or covert action is or was conducted. In his additional views appended to 
the SSCI Report on the bill, S. Rep. No. 111-55 (2009), Senator Feingold states his belief that 
this provision (which he sponsored) "requiring that the congressional intelligence committees be 
provided with the legal authorities under which all covert action and other intelligence activities 
are or were conducted . . . will allow the committees to review the opinions of the Department of 
Justice's Office of Legal Counsel (OLC), those of the General Counsels of entities of the 
Intelligence Community, and other legal bases for intelligence activities." We disagree with 
Senator Feingold's reading of the requirement to disclose "the legal authority" under which 
intelligence activities and covert actions are conducted. The best reading of the phrase "the legal 
authority" is to require the Executive branch to explain the legal basis for activities that are 
conducted, an explanation that often will be based on the materials Senator Feingold identifies. 
We note that this reading is not only the best reading of the text, but is also constitutionally 
unproblematic. We do not read this language to require production of confidential and 
deliberative Executive branch legal advice that is subject to a valid claim of executive privilege. 
A provision that did purport to require disclosure of such legal materials would raise serious 
constitutional concerns. 



C. Presentment 

1. To avoid concerns under the presentment requirements of article I, section 7, the 
classified Schedule of Authorizations must be made available to the President at or before the 
time the bill is presented to him for signature. 

Sections 102, 103, and 104 of the bill (pp. 7-9) refer to a "classified Schedule of 
Authorizations" that contains amounts authorized to be appropriated and authorized personnel 
ceilings for intelligence activities. Section 102(b) provides that the "classified Schedule" "shall 
be made available . . . to the President" and that "the President shall provide for suitable 
distribution of the Schedule . . . within the executive branch." Notwithstanding subsection (b), 
the classified schedule has not been made available for our review, and accordingly we cannot 
comment on the constitutionality of these provisions. Statutory incorporation-by-reference of 
provisions or particulars contained in an extraneous document raise concerns with respect to the 
President's ability to review legislation under the Presentment Clause, see U.S. Const, art. I, sec. 
7, cl. 2, unless the extraneous document exists and is readily ascertainable by the President at the 
time the passed bill is presented to him. See generally Hershey Foods Corp. v. USDA, 158 F. 
Supp. 2d 37, 39-41 (D.D.C. 2001) (upholding statute's cross-reference to ascertainable material 
in public documents, available to the President, that exist at time of presentment), aff'd on other 
grounds, 293 F.3d 520 (D.C. Cir. 2002). Consequently, the validity of the provisions in issue 
depends on the existence and availability of the incorporated materials at the time the legislation 
is presented to the President for signature, and preferably before such time so that the President's 
advisers have adequate time and opportunity to review the materials in advance of advising the 
President on the enrolled bill. 

2. To avoid a violation of the separation of powers and the bicameralism and 
presentment requirements of Article I, section 7, the provision in section 354(b) authorizing a 
single congressional committee to delay intelligence activities should be deleted. 

Section 354(b) of the bill (p. 123) would purport to authorize one of the intelligence 
committees to delay for up to 90 days the funding of certain intelligence activities by submitting 
to "the element of the intelligence community that will carry out such activity a request for 
additional information on such activity." Although a statutory "report and wait" requirement 
permitting the Executive branch to take certain actions only after a specified period following 
notification to Congress would be unproblematic, see The Constitutional Separation of Powers 
Between the President and Congress, 20 Op. O.L.C. 124, 173 (1996), this provision would give 
the committee unilateral discretion to delay expenditures that could otherwise be made. This 
provision violates separation of powers principles and the bicameralism and presentment 
requirements of Article I because it would give a single congressional committee the power to 
delay intelligence activities. As the Supreme Court has noted, "Once Congress makes its choice 
in enacting legislation, its participation ends. Congress can thereafter control the execution of its 
enactment only indirectly-—bypassing new legislation" that complies with bicameralism and 



D. Attempts to regulate future legislation 

We address below a potential constitutional infirmity in section 411(a). , 

Section 411(a) includes a provision (proposed section 706(e) of the National Security 
Act) that purports to regulate the efficacy of future legislation enacted by a subsequent Congress. 
It provides that: "[t]he provisions of this section may not be superseded except by a provision of 
law that is enacted after the date of the enactment of this section and that specifically cites and 
repeals or modifies such provisions." (p. 185). While this provision is not constitutionally 
objectionable per se, it would be ineffective insofar as it purports to restrict or regulate the future 
legislative actions of Congress as a matter of statutory requirement. With certain exceptions not 
applicable here, one Congress cannot limit the actions of a subsequent Congress. See United 
States v, Winstar Corp., 518 U.S. 839, 875 (1996) (recognizing that "a general law . . . maybe 
repealed, amended or disregarded by the legislature which enacted it and is not binding upon any 
subsequent legislature" (internal quotations omitted)); Community-Service Broadcasting of Mid-
America. Inc. v. Fed. Communications Comm'n, 593 F.2d 1102, 1113 (D.C. Cir. 1978) ("[i]n 
amending legislation Congress is not bound by the intent of an earlier body."). Thus, the 
purported requirements of this provision are not binding with respect to subsequent legislation 
enacted in accordance with the requirements of article I, § 7 of the Constitution. 

E. Recommendations Clause 

With respect to section 355(b) of the bill, we discuss below a construction that would 
avoid a Recommendations Clause concern. 

Section 355(b) of the bill (p. 125) would amend the existing reporting requirement in 50 
U.S.C. § 423(a), which requires the President to submit to an annual report on measures to 
protect the identities of covert agents, to include "an assessment of the need for any modification 
of this title." If this provision were construed to require the President to submit legislative 
recommendations for congressional action even where he did not think any legislation is 
advisable, it would violate the Recommendations Clause, which commits to the President the 
discretion to recommend only such Measures as he shall judge necessary and expedient. U.S. 
Const, art. II, 3. We think the better reading of this provision — one that avoids a constitutional 
concern — is only to require recommendations of statutory measures deemed appropriate, if any. 

F. Equal Protection 

We discuss below a construction of section 313 that would avoid Equal Protection 
concerns and potential strict scrutiny under Adarand Constructors. 

Section 313 of the bill (pp. 35-36) would authorize the Director of National Intelligence 
to carry out a grant program whose purpose shall be "to enhance recruitment and retention of an 



ethnically and culturally diverse workforce for the intelligence community with capabilities 
critical to the national security interests of the United States." The text of this provision would 
permit implementation in a manner that would be constitutional, but to the extent the provision 
contemplates making Federal employment decisions or awarding Federal benefits on the basis of 
race or ethnicity, such decisions would be subject to strict scrutiny under Adarand Constructors, 
Inc., v. Pena, 515 U.S. 200 (1995). If strict scrutiny applied, it would require the Government to 
demonstrate that the racial classifications in question are narrowly tailored to serve a compelling 
governmental purpose. Id. at 235. 

II. Policy Concern 

Congressional Reporting Requirements of the intelligence community 

Section 332 of the bill would significantly change the congressional reporting 
requirements concerning intelligence activities and covert actions under sections 501 and 502 of 
the National Security Act, 50 U.S.C. §§ 413, 413a & 413b. 

Under current law, the President is required to "ensure that the congressional intelligence 
committees are kept fully and currently informed of [U.S.] intelligence activities." 50 U.S.C. 
§ 413(a)(1). More particularly, the Director of National Intelligence and heads of other 
departments and agencies must keep the intelligence committees "fully and currently informed" 
of intelligence activities and covert actions "[t]o the extent consistent with due regard for the 
protection from unauthorized disclosure of classified information relating to sensitive 
intelligence sources and methods or other exceptionally sensitive matters." 50 U.S.C. 
§§ 413a(a), 413b(b). Paragraph 503(c)(2) of the Act expressly authorizes the President to 
transmit a covert action finding only to the chairman and ranking members of the congressional 
intelligence committees, the Speaker and minority leader of the House, and the majority and 
minority leaders of the Senate (the so-called "Gang of Eight") "[i]f the President determines that 
it is essential to limit access to the finding to meet extraordinary circumstances affecting vital 
interests of the United States." 50 U.S.C. § 413b(c)(2). 

In addition to this explicit provision endorsing Gang of Eight notification for covert 
actions in section 503, it has long been the practice of both Democratic and Republican 
administrations to limit sections 501-503 disclosures of other intelligence activities to the Gang 
of Eight, or to only the Chair and Ranking Members of the intelligence committees, in cases 
involving exceptionally sensitive matters. 

Section 332 of the bill, however, would alter this practice by requiring that the Executive 
branch provide notice to all committee members when information is not disclosed under 
§§ 413a and 413b. Pursuant to section 332, all members of the intelligence committees must be 
notified whenever any intelligence activities information is not disclosed to all members of those 
committees. Section 332 would further mandate that any non-disclosure notification include "(i) 



a statement of the reasons for such determination [to not notify all members of the intelligence 
committees]; and (ii) a description that provides the main features of the intelligence activities 
covered by such determination." 

We believe that providing a non-disclosure notification with this level of detail would 
substantially undermine the Gang of Eight process, which would itself constitute a significant change 
in historical practices of accommodation between Congress and the Executive branch concerning 
congressional notification about exceptionally sensitive activities involving foreign intelligence 
and covert action. 

Thank you for the opportunity to present our views. The Office of Management and 
Budget advises that, from the standpoint of the Administration's program, there is no objection 
to the submission of this letter. 

Sincerely, 

Ronald Weich 
Assistant Attorney General 

cc: The Honorable Christopher S. Bond 
Vice Chairman 
Senate Select Committee on Intelligence 
United States Senate 
Washington, D.C. 20510 


