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Comments of the Department of Justice on 
H.R. 2701, the Intelligence Authorization Act for Fiscal Year 2010," as Passed by the House 

H.R. 2701. the FY 10 IntelIigence Authorization Act, as passed by the House, raises the 
following constitutjonal and related concerns: 

Insvector General provisions. Section 406 of the bill would create a new section 1031 in 
the National Secul-ity Act of 1947, establishing in the Office of the Director of National 
Intelligence an Inspector General of the Intelligence Community. We have two comments on 
this section. 

I .  FVe recomm~tldcln?-ifi!ingthu~proposedsection 1031(i)(4)(A)-(D) of the Nurionak 
St.crtt.i(v .4ct, us rrd(/edby section 406 of the bill, would not purport to give intelligence 
coa~n~un to disclo.re classified injormution to Congress.ip emplqr:ec?sunilntrrrrl (iiscrefio~z 

New section 1031(i)(41(A)-(D) would allow any "employee of an element of the 
intelligence communjty" to report an "urgent concern" directly to the congressional intelligence 
colni~littees "only if' 11eprovides notice to the Director of National Intelligence, through the 
Inspector General, of the proposed djsclosure, and "obtains and follows from the Director, 
through the Inspector General, direction on how to contact the intelligence committees in 
accordance with appropriate security practices." "[ljntelligence community" is defined under 
existing law to include. intt31. aiiu, ODNI, the CIA, the National Security Agency, Defense 
Intelligence Agency, National Geospat ial-Intelligence Agency, National Reconnaissance Office, 
several enumerated elements of other agencies, and other components designated by the 
President. See 50 U.S.C. 3 40 1a(4). The language in new section 103I(i) addressing en~ployee 
communications to Conpess tracks very closely-and in pertinent part is identical to--language 
from the Intel Iigence Co~m~~uni tyWhistleblower Protection Act of 1998 (ICWPA). See 50 
U.S.C. 5 403q(d)(5) (addressing communications to Congress by employees of the CIA); 5 
U.S.C.app, § SH(a) (coinmunicatjons by employees of the Defense Intelligence Agency, 
National Geospatial-lntelligence Agency, National Reconnaissance Office, National Security 
Agency, FBI, and any other agency or element determined by the President to have as its 
principal function the conduct of foreign intelligence or counterintelligence activities). In 
signing the ICWPA, President Clinton issued the following statement: 

Finally, I am satisfied that this Act contains an acceptable whistleblower protection 
provision, free of the constitutiona1 infirmities evident in the Senate-passed version of 
this legislation. The Act does not constrain my constitutional authority to review and, if 
appropriate, control disclosure of certain classified information to the Congress. I note 
that the Act's legislative history makes clear that the Congress, although disagreeing with 
the executive branch regarding the operative constitutional principles, does not intend to 
foreclose the exercise of my constitutional authority in this area. 
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The Constitution vests the President with authority to control disclosure of information 
when necessary for the discharge of his constitutional responsibilities. Nothing in this Act 
purports to change this principle. 1anticipate that this authority will be exercised only in 
exceptional circumstances and that when agency heads decide that they must defer, limit, 
or preclude the disclosure of sensitive information, they will contact the appropriate 
congressional committees promptly to begin the accommodation process that has 
traditionally been followed with respect to disclosure of sensitive information. 

Statement on Signing the Intelligence Autdzorizution Act for Fiscal Year 1999,2 Pub. Papers of 
William J. Clinton 1825 (1998). 

With respect to the signing statement's reference to legislative history, we note that the 
HPSCI Report circulated by OMB with the reported version of B.R. 2701 explains that the 
provisions in section 406 concerning the disclosure of "urgent concerns" to Congress by 
intelligence community employees "do[] not disturb, and the Committee intends to retain, the 
authoritative guidance for analogous provisions of the Intelligence Community Whistkeblower 
Act of 1998,Pub. L. No. 105-272 (October 20, 1998), the Senate Committee report for that 
legislation, S. Rept. 105-185, and the conference report, H. Rept. 105-780." See H.R. Rep. No. 
111--' at 34 (draft June 24,2009). The referenced conference report concerning the ICWPA 
in turn "incorporate[s] by reference the House report on H.R. 3829 (H.R. Rep. No. 105-747, part 
I )  and adopt[s] that report as the legislative history for title VII of the conference report [i.e., 
ICWPA]," subject to certain "corrections" contained in a footnote. See H.R. Rep. No. 105-780, 
at 33-34 & n.l (1998). House Report 105-747, a HPSCT report on the bill later adopted in 
conference, discusses at length the Administration's constitutional objections to unilateral 
employee disclosures, and recognizes "the need for continued comity in the handling of .  . . 
disclosures to Congress by whistIeblowers from the IC." H.R. Rep. No. 105-747, at 16 (1998). 

Whatever the precise significance of the (still-developing) legislative history 
incorporating the ICWPA reports, because the current bill contains language concerning 
employee disclosures to Congress that is essentially identical to that in the ICWPA, it raises the 
constitutional concerns addressed in President Clinton's signing statement. In particular, if this 
bill were read to give intelligence community empIoyees unilateral discretion to disclose 
classified information to Congress, it would be unconstitutional. See WhistleblowerProtections 
for Classzj?edDisclosures, 22 Op. O.L.C. 92 (1998). Other than adding an expIicit hold-back 
provision to the bill, the problem could be addressed by amending the relevant portions of 
ICWPA itself (in particular, 5 U.S.C. app. $ SH), rather than enacting virtually identical language 
in this bill. This approach would involve simply extending existing law, as informed by 
President Clinton's signing statement, to apply to any desired categories of employees who are 
not already covered, or to provide that intelligence community employees may also report their 
concerns to the Inspector General of the Intelligence Community instead of the Inspector 
General of their agency, should they so choose. Second, if amendment of the ICWPA is not 
practicable, we would interpret new section 103I(i)(4)(A)-(D)in a manner consistent with 
President Clinton's signing statement on the ICWPA, as articulated in the DOJ letter to Senator 
Feinstein of December 9,2009 providing DOJ's comments on the Senate version of this bill. 



2. To avoid concerns raised by rnandatot~,disclosure to Congress of information covered 
b ~ ,thr la113enforcement component of executil'eptdivilege, new section 1031(0(3)as added by 
sectiolr 406(n) of the bill should be revised to rertlotv the reportiag requirements in 
sicbpnrag~.nplrs(B), (C), and (D). 

New section 103I(i)(3) purports to require the disclosure of information to Congress that 
may be covered by the law enforcetnent cornpotlent of executive privilege. It would require the 
Inspector General for the Intelligence Commurlity to "immediately notify, and submit a report to, 
the congressional jntelIigence comtni[tees" when "(B) an investigation, inspection, audit, or 
review carried out by the lnspector General focuses on [certain] current or former inteIIigence 
community official[s]," when "(C) a matter requires a report by the Inspector General to the 
Department of Justice on possible criminal conduct by [certain] current or former official[s]," or 
when "(D) the Inspector General receives tioticc from the Department of Justice declining or 
approving prosecution of possible criminal conduct of [certain] current or former official[s]." 
Insofar as these subparagraphs purport to require the disclosure of information relating to 
ongoing investigations by Inspectors General or the Department of Justice, they would implicate 
the Iongstanding policy of the Executive Branch to protect open law enforcement files from any 
breach of confidentiality, except in extraordinary cir.cumstances. See, e.g., Congressional 
Requestsfor Informationfrom Inspectors General Concerning Open Criminal Investigations, 13 
Op. O.L.C. 77,77 (1989) ("[Wlken . . . Congress seeks to obtain from an IG confidential 
information about an open criminal investigation, established executive branch policy and 
practice, based on consideration of both Congress' oversight authority and principles of 
executive privilege, require that the IG decline to provide the information, absent extraordinary 
circumstances."). See also Prosecutionfor Contempt of Congress of an Executive Brunch 
Oflcial WhoHas Asserted a Claim ofExecutive Privilege, 8 Op. O.L.C. 101, 117 (1984) ("Since 
the early part of the 19th century, Presidents have steadfast1y protected the confidentiality and 
integrity of investigative files from untimely, inappropriate. or u~controiIableaccess by the other 
branches, particularly the legislature."). 

Executive Privilege. With respect to u new provisiotr elltirlcd "CvbersecurityOversigItr," 
we set forth a reading of theprovision that avoids a concert1 rt?luiingto [he mmrdatory 
disclosure of information that isprotected by execufiveprivik~ge. 

The section of the bill entitled "Cybersecurity Oversight" would require the President to 
notify Congress of each cybersecurity program in operation and each new program that 
subsequently comes into operation. Under this section, the notitication to Congress "shall 
include," among other things, "the legal justification for the cybersecurity program." Although 
Congress cannot require that legislative agents be given access to information properly protected 
by executive privilege, it may require the executive branch to provide to the intelligence 
committees the legal basis for its actions. We read the requirement to provide the "legal 
justification for [a] cyber security program" to require the disclosure to Congress of the legal 
basis of a cybersecurity program, but not any confidential legal opinions that are protected by 
executive privilege. 



Presentment. 

To avoid colicems under the presentment requirerrlrrrfs of article I, scciion 7, the 
cluss(fiedScl~c~diilt. at or before thecfAuthorizations must be made availablt~to flre P~.c.sidc~~t 
rimr tlre bill is presented to himfor signature. 

Section 356 of the bill would incorporate into the Act any reporting requirements 
included in the "classified annex" to the Act. That classified annex has not been made available 
for our review, and accordingly we cannot comment on the constitutionality of these provisions. 
Statutory incorporation-by-reference of provisions or particulars contained in an extraneous 
document raise concerns with respect to the President's ability to review legislation under the 
Presentment Clause, see U.S. Const. art. I, sec. 7, cl. 2, unless the extraneous document cxjsf s 
and is readily ascertainable by the President at the time the passed bill is presented to him. See 
generally Hershey Foods Co1.y.11. USDA, 1% F. Supp. 2d 37,39-41 (D.D.C. 200 1) (upholding 
statute's cross-reference to ascertninnblt material ill public documents, avaiIable to the President, 
that exist at time of presentment), q r d  on olhtlt.gt*oltnds,293 F.3d 520 (D.C. Cir. 2002). 
ConsequentIy, the validity of the provisions in issue depends on the existence and availability of 
the incorporated materials at the time the legislatio~~ is presented to the President for signature, 
and preferably before such time so that the President's advisers have adequate time arid 
opportunity to review the materials in advance of advising the President on the enrolled bill. 

Recornmendatiotls Clause. We discuss below a co~rsrructionof section 36-7(8) that would 
crvoid a Recommellddtions Clause concern, and we recornnjerrd tlrcrt section 505 be modiJied to 
be prectztoty in ordiv.to avoid a Recommendations Clause pt-ohlcnr. 

Section 362(b) of the bill would amend 50 U.S.C. $423(a)  to provide that the President 
"shall submit to [Congress] an annuaI report on measures to protect the identities of covert 
azents . . . including at1 assessment of the need for any modification of this title." If this 
provision were construed to require the President to submit his assessment of the need for 
legislative recommendations, even where he did not think it advisable, it would violate the 
Recommendations Clause, which commits to the President the discretion to recommend only 
suck Measures as he shall judge necessary and expedient. U.S. Const. art. IX,3. We think the 
better reading of this provision-one that avoids a constitutional concern-is only to require 
recommendations of assessments or statutory measures deemed appropriate, if any. 

Section 505 of the bill would establish a cybzr.securitytask force composed of members 
appointed by the Attorney General, the National Security Agency, the Director of National 
Intelligence, the White House Cybersecurjty Coordinator, and a member appointed by the head 
of another agency designated by the A ttomey General. It would require that this task force 
submit to Congress a report containing "guidelines or legislative recommendations on . . . the 
adequacy of existing criminal statutes to successfully deter cyber attacks, including statutes 
criminalizing the facilitation of criminal acts, the scope of laws for which cyber crin~cconstitutes 
R predicate offense," among other statutes. By its terms, the provision appears to permit the task 
force to submit "guidzlines" rather than "legislative recommendations" on the "adequacy of 



existing criminal statutes to deter cyber attacks," but it is difficult to conceive of how such 
"guidelines" could amount to anything other than legislative recommendations. Insofar as this 
provision purports to require the task force, which is composed of Executive Branch officers, to 
submit recommendations for legislative action even when these officers do not think any 
legislation or amendment to existing legislation is advisable or to submit recommendations 
regarding legislative action even when they do not wish to take a position with respect to such 
action, it would violate the Recommendations Clause, which commits to the President the 
discretion to recommend only "such Measures as he shall judge necessary and expedient." U.S. 
Const. art. 11, 5 3. Therefore, we recommend that the provision be made precatory (e.g.,"Such 
report shall include guidelines or legislative recommendations, if any, on . . . the adequacy of 
existing criminal statutes . . . ."). 

Equal Protection. We discuss below a construction of section 313 that would avoid Equal 
Protection concerns and potential strict scrutiny under Adarand Constructors. 

Section 312 of the bill would authorize the Director of National Intelligence to carry out a 
"grant program . . . to enhance the recruitment and retention of an ethnically and culturally 
diverse intelligence community workforce." The text of this provision would permit 
implementation in a manner that would be constitutional, but to the extent the provision 
contemplates making federal employment decisions or awarding federal benefits on the basis of 
race or ethnicity, suck decisions would be subject to strict scrutiny under Adamnd Constructors, 
IPIC.,V.Pena, 5 15 U.S. 200 (1995). If strict scrutiny applied, it would require the government to 
demonstrate that any racial ~Iassifications in question are narrowly tailored to serve a compelling 
governmental purpose. Id. at 235. 

Reporting Requirements. We discuss below our interpretation of section 304(c) and the 
provision entitled "Cybersecurity Oversight" us not precluding the ability of the President to 
review the report of the relevant Executive Branch oficiulprior to its submission to Congress. 

Section 304(c)(2) of the bill would require the Secretary of Defense to "submit to the 
President and both Houses of Congress" a report on whether the Defense Civilian Intelligence 
Personnel System should be terminated. Similarly, in the provision of the bill entitled 
"Cybersecurity Oversight," subsection (b)( 1) would require the head of a department or agency 
to "submit to Congress and the President, in accordance with the schedule" specified in tho 
provision, a report on the audit of a cybersecurity program. And subsection (c) of that section 
would require the Inspectors General of the Department of Homeland Security and the 
Intelligence to "jointly submit to Congress and the President" a report on the status of sharing 
cyber threat information. Consistent with the President's constitutional authorities, we would not 
interpret these provisions as interfering with the President's ability to review the agency head's 
or Inspector General's preparation of the report prior to its submission to Congress. See 
ConstitutionalSeparation of Powers Between the President and Congress, 20 Op. O.L.C. 124, 
174-75 (1996). 



Spending Restriction on Miranda Warnings. We identify a concert1 that z#'section504 
were to have the eflecl ofprecluding the enforcement offederal criminalpi-ohibitiolis, it wouM 
inlevere with the President's abiliw to carry out his constitutionally assigt~rdfunctions. 

Section 504 would bar the use of any funds appropriated by the Act to provide Mirundu 
warnings to a non-cit izen located outside the United States if that person is "suspected of 
terrorism, associated with terrorists, or believed to have knowledge of terrorists" or is "a detainee 
in tl-lecustody of the Armed Forces o f  the United States." To the extent that this provision would 
have the practical effect of foreclosing federal criminal prosecutions for i~ldividuals described in 
section 504, and to the extent that the jurisdiction of military commissions would not extend to 
these individuals, this provision might preclude, at Ieast in some instances, the enforcement of 
federal criminal prohibitions. If this were the case, the provision could raise concerns that it 
would interfere with the President's ability to carry out his constitutionatly assigned 
functions. See U.S. Const. art, 11, 9 1 ("The executive Power shall be vested in a President."); id 
8 3 (the President shall "take Care that the Laws be faithfully executed"). 

Guantanamo Spending restriction. IFe note thepossibili~lt l t ~ l rscction 367, although 
facialEy consdibutiona~,could be the suhjcrt uj'as-nppiied cotlstittitiotlnl clrullenges. 

Section 367 would prohibit the Djl-ector of National Intelligence from using any amounts 
that the Act authorizes to be appropriated to release or transfer into the Unitsd States any non-
U.S. citizen who is in Department of Defense custody, or otherwise detained, at the Guantanamo 
Bay Naval Station until 120 days after the President submits a plan to Congress that includes, 
among other things: (1) an assessment o f  the risk posed by the individual; (2) a proposal for the 
disposition of the individual; (3) and a plan to mitigate any risks to national security posed by the 
individual. Although this 120-day report-and-wait requirement is facially constitutional. we note 
that in the event of a court order directing the transfer or release of a detainee into tho United 
States, the length of the statutory waiting period is sufficiently substantial that it may be 
susceptible to as-appIied constitutional challenges. 

GAO Oversight Provisions. kY2 ciiscuss below a separation ofpowers policy concerjl 
raised by section 335 of the bill. 

Section 335 of the bill would give the Comptroller General unprecedented authority to 
conduct intelligence oversight, including. inter alia, authority to "conduct an audit or evaluation 
involving intelligence sources and methods or covert actions." Section 335 would constitute a 
significant modification to the longstandi~gr*elationship between the intelligence community and 
Congress by which oversight of the intzlliget~cecommunity has been conducted exclusively by 
the intelligence committees, a practice that reflects a carefully crafted balance between the 
legitimate prel-ogatives of each branch. As such, this provision would raise policy concerns 
implicating the distribution of powers between the political branches. 



Comments of the Department of Justice on 
S. 1494, the Intelligence Authorizatior~Act for FiscaI Year 2010," as Passed by the Senate 

S. 1494, the FY 10 Intelliger~ceAutholization Act, as passed by the Senate, raises the 
following constitutjonal and related concerns: 

Inspector General provisions. 

Section 407 of the bill would create a new section 103H in the National Security Act of 
1947, establishing in the Office of the Director of National Intelligence an Inspector General of 
the Intelligence Community. Sections 425 and 426 would make certain amendments to the 
existing statute governing the Inspector General for the CIA, 50 U.S.C. 5 403q. We have three 
co~nmentson this section. 

I .  As with a similar provision in the House bill,we recommend clartfiing thatproposed 
section 103H@)(5)(A)-(D) of the National Security Act, as added by section 407 of the bill, 
would not purport to give intelligence community employees unilaferal discretion to disclose 
class@ed information to Congress. 

Section 103H(k)(5)(A)-(D) would allow any "employee of an element of the intelligence 
community" to report an "urgent concern" directly to the congressional intelligence committees 
"only if' he provides notice to the Director of National Intelligence, through the Inspector 
General, of the proposed disclosure, and "obtains and follows fro111the Director, through the 
Inspector General, direction on how to contact the intelligence cornillittees in accordance with 
appropriate security practices." "[IlnteIligence community" is defined under existing law to 
include, inter aliu, ODNI, the CIA, the National Security Agency, Defense Intelligence Agency, 
National Geospatial-Intelligence Agency, National Reconnaissance Offic.e, several enumerated 
elements of other agencies, and other components designated by the President. Sre 50 U.S.C. 6 
401a(4). The language in new sectioi~103H(k) addressing employee communications to 
Congress tracks very closely-and in pertinent part is identical to-language from the 
Intelligence Community Whistleblower Protection Act of 1998 (ICIVPA). See 50 U.S.C. 
$ 403q(d)(5) (addressing communications to Congress by emy lvyees of the CIA); 5 U.S.C. app. 
9 8H(a) (communications by employees of the Defense Intelligence Agency, National 
Geospatial-Intelligence Agency, National Reconnaissance Office, National Security Agency, 
FBI, and any other agency or element determined by the President to have as its principal 
function the conduct of foreign intelligence or counterintelligence activities). In signing the 
ICWPA, President Clinton issued the following statement: 

Finally, I am satisfied that this Act contains an acceptable whistleblower protection 
provision, free of the constitutional in firtnities evident in the Senate-passed version of 
this legislation. The Act does not constrain tny constitutional authority to review and, if 
appropriate, control disclosure of certain classified information to the Congress. I note 
that the Act's legislative history ntakes clear that the Congress, although disagreeing with 



the executive branch regarding the operative constitutional principles, does not intend to 
foreclose the exercise of my constitutional authority in this area. 

The Constitution vests the President with authority to control disclosure of information 
when necessary for the discharge of his constitutional responsibilities. Nothing in this Act 
purports to change this principle. I anticipate that this authority will be exercised only in 
exceptional circumstances and that when agency heads decide that they must defer, limit, 
or preclude the disclosure of sensitive information, they wiIl contact the appropriate 
congressional committees promptly to begin the accommodation process that has 
traditionally been followed with respect to disclosure of sensitive information. 

Statement on Signing the Intelligence Authorization Act for Fiscal Year 1999,2 Pub. Papers of 
William J. Clinton 1825 (1998). 

New section 103H(k)(5)(H) would further provide that "[iln support of this paragraph, 
Congress makes the findings set forth in paragraphs (1) through (6)of section 701(b) [of 
ICWPA]." The cross-referenced findings provide, inter alia, that "Congress, as a co-equal 
branch of Government, is empowered by the Constitution to serve as a check on the executive 
branch; in that capacity, it has a 'need to know' of allegations of wrongdoing within the 
executive branch, including allegations of wrongdoing in the Intelligence Community," and "no 
basis in law exists for requiring prior authorization of disclosures to the intelligence committees 
of Congress by employees of the executive branch of classified information about wrongdoing 
within the Intelligence Community." 

Because the current bill contains language concerning employee disclosures to Congress 
that is essentially identical to that in the XCWPA, and because the bill would expressly 
incorporate the congressional findings that accompanied that Act, it raises the constitutional 
concerns addressed in President Clinton's ICWPA signing statement. In particular, if this bill 
were read to give intelligence community employees unilateral discretion to disclose classified 
information to Congress, it would be unconstitutional. See Whistleblower Protectionsfor 
ClussiJiedDisclosures, 22 Op. O.L.C. 92 (1998). Other than adding an explicit hold-back 
provision to the bill, that problem could be addressed by amending the relevant portions of 
ICWPA itself (in particular, 5 U.S.C. app. $ 8H), rather than enacting virtualIy identical language 
in this bill. This approach would involve simply extending existing law, as informed by 
President Clinton's signing statement, to apply to any desired categories of employees who are 
not already covered, or to provide that intelligence community employees may also report their 
concerns to the Inspector General of the Intelligence Community instead of the Inspector 
General of their agency, should they so choose. Second, if amendment of the ICWPA is not 
practicable, we would interpret new section 103H(k)(5)(A)-(D) in a manner consistent with 
President Clinton's signing statement on the ICWPA, as articulated in the DOJ letter to Senator 
Feinstein of December 9,2009 providing DOJ's comments on this bill. 



2. As with the House version of [he bill. \re ~.ecoinmendlanguage that would avoid a 
constitutional co?rce~-/rpresented by new section 103H(cj(4)and make clear the manner in which 
we would constrrir theprovision. We seiforth lhat comstrtiction below. 

New sec.tion 103H(c)(4)would provide that the Inspector General for the Intelligence 
Community "may be removed from office only by the President" and would require the 
President to "communicate in writing to the congressional intelligence committees the reasons 
for the removal prior to the effective date of such removal." Section 425(b) of the bill would 
amend the provision governing the removal of the Inspector General for the CIA in 50 U.S.C. 9 
403q(b)(6) to similarly provide that the "President shall communicate in wiling to the 
intelligence committees the reasons for any such removal not later than 30 days prior to the 
effective date of such removal." 

The 30-day prior notice requirement that would be imposed by these provjsions closely 
parallels a similar requirement that appears in the Inspector General Refom] Act of 2008, Pub. L. 
110-409, 8 3(a) (2008). However, the IG Reform Act also includes the following language not 
found in the current bill: "Nothing in this subsection shall prohibit a personnel action otherwise 
authorized by law, other than transfer or removal." id. We recommend that this language from 
the IG Reform Act be included here to avoid any suggestion of a congressional intent to preclude 
the President from taking such actions short of removal without prior notification to Congress. 
Even in the absence of similar clarifying language, however, there is nothing in section 
103H(c)(J) or in the provisions that would be codified at 50 U.S.C. § 403q(b)(6) indicating a 
limitation on the President's ability to suspend an Inspector General if necessary without 
advance notice to Congress, even though he would be precluded from removing the Inspector 
General until 30 days after providing notice to Congress. We would therefore construe the 
provision not to restrict such a suspension-which is not only the better interpretation of the 
language of the provision, but would also avoid a serious separatiot~of powers question. CJ 
Memorandum for Roger Pauley, Criminal Division, from Richard L. Shiffiin, Deputy Assistant 
Attorney General, Office of Legal Counsel, Re: Inbpector Ger~t.t.nlReform Act of 1994 (Sept. 6 ,  
1994). 

3. To avoid concerns rnised by mandatory disclostlt.c~to Cw~gressof information covered 
by the law enforcemen t conlporrerl r qf'exrcutive privilege, tleitl seciiotl 103H(k)(3) us added by 
secfion 407(u) ofthe bill slrould be rc.~?iscldto remo the tdeporting requirements in 
subparag~.updzs(B), (C), a11d(D). 

New section 103H(k)(3)purports to require the disclosure of information to Congress 
that may be covered by the law enforcement component of esecutive privilege. It would require 
the Inspector Genera1 for the l~~telligenceCommunity to "immediately notify, and submit a 
report to, the congressional intelligence committees" when "(ii) an investigation, inspection, 
audit, or review carried out by the Inspector General focuses on [certain] current or former 
intelligence community official [s]," when "( j j j  j a matter requires a report by the Inspector 
General to the Department of Justice on possible criminal conduct by [certalnl current or former 
offrcial[s]," or when "(iv) the Inspector General receives notice from the Department of Justice 
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declinjng or approving prosecution of possible crirainal conduct of [certain] current or former 
official[s]." It would also require the Inspector General to provide any portion of such reports 
focused on current or former officials of other govzr.tlment departments to the congressional 
commjttees with jurisdiction over the relevant departments. Insofar as these subparagraphs 
purport to require the djsclosure of infortnation relating to ongoing investigations by Inspectors 
General or the Department of Justice, they would implicate the longstanding policy of the 
Executive Branch to lwotect open law enforcement tiles from any breach of confidentiaIity, 
except in extraordinary circumstances. See, c .g. ,Cor~gressionalRequestsfor Informutionfrom 
Inspeciors General Concerning Open Griminal Itll~c~stigutions,13 Op. O.L.C. 77,77 (1989) 
("[Wlhen . . . Congress seeks to obtain from an IG confidential information about an open 
criminal investigation, established executive brai~chpolicy and practice, based on consideration 
of both Congress' oversight authority and principles of executive privilege, require that the IG 
decline to provide the information, absent extraordinary circumstances."). See also Prosecution 
for Contempt of Congress of an Executive Branch Oflcial Who Has Asserted a Cluiwl of 
Executive Privilege, 8 Op. O.L.C. 101, Z 17 (1984) ("Since the early part of the 19th century, 
Presidents have steadfastIy protected the confidentiality and integrity of investigative files from 
untimely, inappropriate, or uncontrollable access by the other branches, particularly the 
legislature."). 

Executive Privilege. Several provisions of the bill purport to require disclosure of 
information that could be subject to a valid claim of executive privilege, including information 
relating to intelligence sources and methods. 

I .  To avoid concerns raised by pnandatov disclosure to Congress uf irlfornralion covered 
by the law enforcement component of executive privilege, section 3OS(cr) shoirld be r~ l l sedto 
remove the reporting requirement in new section 506B(c)(12). 

Section 305(a) of the bill would create a new section 506B of the National Security Act 
of 1947, subsection (c)(12) of which would require the Director of National Intelligence to 
provide, among other information, "[a] list of all contract personnel" who " w e  or have been the 
subject of an investigation or review by . . . [the] inspector general [of any element of the 
intelligence community] during the current fiscal year." (Emphasis added.) Insofar as this 
provision purports to require the disclosure of information relating to ongoing investigations by 
Inspectors General within the Intelligence Community, it would impIicate the longstanding 
poIicy of the Executive branch, as discussed above, to protect open law enforcement files from 
any breach of confidentiality, except in extraordinary circumstances. 

2. To avoid cancern.7 relating to the mandatory disclosureof material covered by the 
deliberative process, af forney-client,and presidential co~nmunicationscomponents of executive 
privilege, the requirement in section 336(c)(2) to disclose to Congress "any recommendalions " 
ofthe irrten-ogationand detentiun policy ra.rkfot~c~t~s,nftd fhe requirement in section 336(c)(6)(E) 
to prollide to Congress the various "legaljustificaliom of the Department uf Justice " 
enumt71.ntrdirr flrnt sllbsection, should be ~ i~> lc t sdor mcirie precatory. 



Section 336 would require the disclosure of Executive branch deliberative material, 
including confidential legal advice. Section 336 would require the Director of National 
Intelligence to provide the intelligence committees with a "comprehensive report on all measures 
taken by the Office of the Director of NationaI Intelligence and by each element, if any, of the 
intelligence comnlunjty with relevant responsibilities to comply with the provisions of applicable 
law, internatio~~al obligations, and executive orders relating to the detention or interrogation 
activities, if any, of any element of the intelligence community, including the Detainee 
Treatment Act of 2005, . .. related provisions of the Military Comnlissions Act of 2006, . . . 
common article 3 [of the Geneva Conventions], the Convention Against Torture," and Executive 
Orders 13491 and 13493. In particular, subsection (c)(2)would require the Director to submit to 
Congress "[:a] description of any recommendations of a task force subnlitted pursuant to 
[Executive Orders 13491 or 134931," and subsection (c)(6) would require the Director to submit 
to the conlmittees an appendix that "contain[s] . . . the legal justifications of the Department of 
Justice about the meaning or application of applicable law, international obl jgations. or 
Executive orders, with respect to the detention or interrogation activities, if any, of any eIeinent 
of the intelligence community," 

Although this Office has recognized that Executive Branch agencies should honor 
reasonable requests for information by Congress and its agents, Congress cannot require that 
legislative agents be given access to information properly protected by executive privilege. The 
requir*etnent to disclose recommendations made to the President by task forces set up by him 
pursuant to Executive Orders 13491 or 13493 implicates the deliberative process and presidential 
communications components of executive privilege. With respect to the requirement to disclose 
to Congress "the legal justifications of the Department of Justice," Congress can require the 
executive branch to provide to the intelligence committees the legal basis for its actions. To the 
extent this provision purports to require disclosure of confidential DOJ legal advice, it would 
implicate the deliberative process, attorney-client, and, to the extent the legal advice is generated 
or used to assist in presidential decisionmaking, presidential comtnunications components of 
executive privilege. Stv. c.g.,Assertion of Executtve Privilege With Respect to Clemency 
Decision, 23 Op. O.L.C. 1, 1-2 ( 1999)(opinion of Attorney General Janet Reno) (addressing 
presidential communications component of executive privilege): Assertion of Executive Privilege 
Regarding White House Corrrlsei'sOflice document.^, 20 Op. O.L.C. 2 , 3  (1996) (opinion of 
Attorney General Reno) (discussing the deliberative process and attorney-client components); 
ConJidentialityof the Attor-ue):Genet-nl's Cor?~rnunicutiotlsin Cotc~~sclingthe President, 6 Op. 
O.L.C. 48 1,494 11.24 (1982) (explaining that the attorney-client privilege is "subsumed under a 
claim of executive privilege when a dispute arises over d o c ~ u t ~ e ~ t sbetween the Executive and 
Legislative Branches"). We therefore recommend that the requiremetlts in section 336(c)(2) to 
disclose to Congress "any recon~~nendations"of the interrogation and detention policy task 
forces, and the requirement in section 336(c)(6)(B)to provide to Co11gt.e~~the various "legal 
justifications of the Department of Justice," be deleted or made precatory. In the alternative, we 
would not read these provisio~ls to require production of confidential and deliberative Executive 
branch legal advice that is subject to a valid claim of executive privilege. 



3. To avoid concerns raised by mandatoty disclosure to Cougt-esso f  material potentially 
subject to the deliberative process and presidential communications conryorzents of executive 
privilege, the reporting requirements in section 33 7(1) and (3) should be d~1ert.dor.made 
precatory. 

Section 337 of the bill would require the Director of National Intelligence to submjt to 
the congressional intelligence committees a report containing his "assessment of the suitability 
for release or transfer for detainees previously released or transferred, or to be released or 
transfemed" from Guantanamo Bay. The report is to include "a description of any objection to 
the release or recommendation against the release of such an individual made by any element of 
the intelligence colntnunity that determined the potential threat posed by a particular individual 
warranted the individual's continued detention," and, in the case of an initial recommendation 
against release that was subsequently retracted, "a detailed explanation of the reasoning for the 
retraction." The provisions purporting to require disclosure of internal Executive branch 
deliberative material, such as recommendations from agency officials to the President, raise 
serious concerns they would infringe the deliberative process or presidential communications 
components of the executive privilege. 

4. With respect to the pro~isionin section 333 requiring dii~closlireof "thelegal 
author i~"for intelligence activities nlrd covert actions, we setfonlz below our v i m  as to the 
best reading of this provision. 

Section 333 of the bill would amend sections 50 1 through 503 of the National Security 
Act to require discIosure to Congress of "the legal authority" under which an intelligence activity 
or covert action is or was conducted. With respect to the requiretnent to disclose to Congress 
"the legal justifications of the Department of Justice," Congress can require the executive branch 
to provide to the intelligence committees the legal basis for its actions. To the extent this 
provision purports to require disclosure of confidential legal advice, it would ituplicate the 
deliberative process, attorney-client, and, to the extent the legal advice is generated or used to 
assist in presidential decisionmaking, presjdentjal communications components of executive 
privilege. See, e.g.,Assertion of Executive Privilege With Respect to Clemency Decision, 23 
Op. O.L.C. 1, 1-2 (1999) (opinion of Attorney General Janet Reno) (addressing presidential 
communications component of executive privilege); Assertion of Executive Privilege Regarding 
White House Counsel's Office Documents, 20 Op.O.L.C. 2 ,3  (1996) (opinion of Attorney 
General Reno) (discussing the deliberative process and attorney-cIient components); 
Confidentialityof the Attorney Getzeral 's Communications in Counseling the President, 6 Op, 
O.L.C.48 1,494 11.24(1982)(explaining that the attorney-client privilege is "subsumed under a 
claim of executive privilege when a dispute arises over documents between the Executive and 
Legislative Branches"). Accordingly, we do not read this language to require production of 
confidential and deliberative Executive branch legal advice that is subject to a valid claim of 
executive privilege. 



Presentment. 

I .  To avoid u violarion of the separation ofpowers and the bicawleralism and 
presentment requirements of Article I, section 7, theprovision in section 353(b) authorizing a 
single congressionalcommittee to delay intelligence activities should be deleted. 

Section 353(b) of the bill would purport to authorize one of the intelligence committees 
to delay for up to 90 days the funding of certain inteIIigence activities by submitting to "the 
element of the intelligence community that will carry out such activity a request for addltjonal 
information on such activity." Although a statutory "report and wait" requirement pennjtting the 
Executive branch to take certain actions only after a specified period following notification to 
Congress would be unproblematic, see The Constitutional Sepumtion of Po~s~ersBenvt?enthe 
Pres.i~-ltlntarid Congress, 20 Op. O.L.C. 124, 173 (1996), this provision would give the 
comtnittze unilateral discretion to delay expenditures that could otherwise be made. This 
provisio11 violates separation of powers principles and the bicameralism and presentment 
rzquiren~etltsof Article I because it would give a single congressional committee the power to 
delay it~tzlligence activities. As the Supreme Court has noted, "Once Congress makes its choice 
jn enacting legislation, its participation ends. Congress can thereafter control the execution of its 
enactment ot~ly indirectly-by passing new legislation" that complies with bicameralism and 
presentment. Botvsl~er v. Synar, 478 U,S.7 14,733-34 (1986); see also INS v. Chadha, 462 U.S.  
919, 951-52 1 1 983) (explaining bicameralism and presentment restrictions on legislative power). 

2. To avoid concerns under the presentment requiremenrs qf'nrticle I, section 7, the 
class$ed Schedule of Autl~or-izrrtionsmust be made uvuilable 10 the President at or before the 
time the bill ispresented to Iliv~,forsignature. 

Sections 102, 103, and 104of the bill refer to a "classitied Schedule of Authorizations" 
that contains amounts authorized to be appropriated and authorized personnel ceilings for 
intelligence activities. Section 102(b) provides that the "classitied Schedule" "shall be made 
available . . . to the President" and that "the President shall provide for suitable distribution of the 
Schedule . . . within the executive bl-anch." Notwithstanding subsection (b), the classified 
schedule has not been made available for our review, and accordingly we cannot comment on the 
constitutionality of these provisio~~s. Stahlforyincorporation-by-referet~ceof provisions or 
particulars contained in an extraneous document raise concerns with respect to the President's 
ability to review legislation under the Presentment Clause, sce U.S.  Const. art. I, sec. 7, cl. 2, 
unless the extraneous document exists and is readily ascertainable by the President at the time 
the passed bill is presented to him. See generally Hershey Foods Corp. v. USDA, 158 F. Supp. 
2d 37, 39-41 (D.D.C. 2001) (upholding statute's cross-reference to ascertainable material in 
public documents, available to the President, that exist at time of presentment), a r d  vo other 
grounds, 293 F.3d 520 (D.C. Cir. 2002). Consequently, the validity of the provisions in issue 
depends on the existence and availability of the incorporated materials at the time the legislation 
is presented to the President for signature, and preferably before such time so that the President's 
advisers have adequate time and opportunity to review the materials in advance of advising the 
President on the enrolled bill. 



Recommendations Clause. With respect to section 354(b) of the bill, we discuss below a 
construction that would avoid a Recommendutions CEause concern. 

Section 354(b) of the bill would amend the existing reporting requirement in 50 U.S.C. § 
423(a), which requires the President to submit to an annual report on measures to protect the 
identities of covert agents, to include "an assessment of the need for any modification of this 
title." If this provision were construed to require the President to submit legislative 
recommendations for congressional action even where he did not think any legislation is 
advisable, it would violate the Recommendations Clause, which commits to the President the 
discretion to recommend only such Measures as he shall judge necessary and expedient. U.S. 
Const. art. 11,3. We think the better reading of this provision--one that avoids a constitutional 
concern-is only to require recommendations of statutory measures deemed appropriate, if any. 

Equal Protection. We discuss below a construction of sectiopl313 that would avoid Equal 
Proteckion concerns andpotential strict scrutiny under Adarand Constructors. 

Section 313 of the bill would authorize the Director of National Intelligence to carry out a 
grant program whose purpose shall be "to enhance recruitment and retention of an ethnically and 
culturally diverse workforce for the intelligence community with capabilities critical to the 
national security interests of the United States." The text of this provision would permit 
implementation in a manner that would be constitutional, but to the extent the provision 
contemplates making federal employment decisions or awarding federal benefits on the basis of 
race or ethnicity, such decisions would be subject to strict scrutiny under Adarand Constructors, 
IPIC.,V .  Pena, 5 15 U.S. 200 (1995). If strict scrutiny applied, it would require the government to 
demonstrate that any racial classifications in question are narrowly tailored to serve a compelling 
governmental purpose. Id. at 235. 

GAO Oversight Provisions. We discuss below a separation of powers policy concern 
raised by section 335 of the bill. 

Section 335 of the bill would give the Comptroller General unprecedented authority to 
conduct intelligence oversight, including, inter alia, authority to "conduct an audit or evaluation 
involving intelligence sources and methods or covert actions." Section 335 would constitute a 
significant modification to the longstanding relationship between the intelligence community and 
Congress by which oversight of the intelligence community has been conducted exclusively by 
the intelligence committees, a practice that reflects a carefuIly crafted balance between the 
legitimate prerogatives of each branch. As such, this provision would raise policy concerns 
implicating the distribution of powers between the political branches. 


