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You have asked for our Office’s views on the laws applicable to the transfer of members
of the Taliban militia, al Qaeda, or other terrorist organizations, who have come under the
control of the United States armed forces, to other countries. We conclude that the President has
plenary constitutional authority, as the Commander in Chief, to transfer such individuals who are
captured and held outside the United States to the control of another country. Individuals who
are detained within the United States, however, may be subject to a more complicated set of rules
established by both treaty and statute.

Part I of this memorandum discusses the President’s constitutional authority, supported
by two centuries of historical practice, to detain and transfer enemy prisoners captured in
wartime. It reviews the two relevant freaties that regulate transfer — the 1949 Geneva
Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316
(“GPW™), and the Torture Convention and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, Apr. 18, 1987, 23 LL.M. 1027 (entered into force June 26, 1987) (the “Torture
Convention” or the “Convention™), — and it explains that these conventions do not apply to the
factual situation posed by the transfer of al Qaeda or Taliban prisoners to third countries. As you
have requested, we also survey in Part II the domestic legal rules governing extradition, and in
Part III the domestic standards that govern removal under the immigration laws.

We conclude that the President has full discreticn to transfer al Qaeda and Taliban
prisoners captured overseas and detained outside the territorial jurisdiction of the United States
to third countries. GPW does not restrict the President’s discretion because the President has
determined that the al Qaeda or Taliban detainees are not legally entitled to prisoner of war
(*POWSs") status within the meaning of the Conventions. The Torture Convention poses no
obstacle to transfer because the treaty does not apply extraterritorially. As removal applies only
to the transfer of individuals already within the territorial jurisdiction of the United States, and as
extradition is rarely if ever applied to individuals held abroad, those methods of transfer do not

apply to the detainees held either in Afghanistan or at the U.S. Naval Base at Guantanamo Bay,
Cuba.



L THE COMMANDER-IN-CHIEF POWER

Throughout history, army commanders —in chief have exercised the power to “dispose of
the liberty” of prisoners captured during military engagements. This power has traditionally
included the right to transfer such prisoners to the custody of third parties, including neutral
countries and allied belligerents. As a matter of constitutional text and structure, the location of
the Commander-in-Chief power in Article II of the Constitution makes clear that this function,
historically held by military commanders —in chief, lies within the discretion of the executive
branch. OQur constitutional history and practice confirms this: the President has since the
Founding era exercised exclusive and virtually unfettered control over the disposition of enemy
soldiers and agents captured in time of war. Indeed, on several occasions throughout American
history, the President, either in furtherance of particular diplomatic or military objectives or
merely for the sake of convenience, has transferred POWs from the custody and control of the
United States to the custody and control of other foreign nations.

Those treaties that purport to govern the transfer of detained individuals generally do not
apply in the context of the current war against al Qaeda and other terrorist groups. Even if those
treaties were applicable to the present conflict, however, they do not impose significant
restrictions on the operation of the President’s Commander-in-Chief authority. The GPW
imposes some limitations on the transfer of United States-held POWSs to other nations. These
limitations, however, apply only to individuals who are legally entitled to POW status, and leave
the President considerable discretion as to when such transfers are permissible. Further, as this
Office has explained elsewhere, the members of non-state terrorist organizations such as al
Qaeda are not entitled to POW status as a matter of law because the GPW’s protections for
POWs apply only to international armed conflicts between state parties. See Memorandum for
Alberto R. Gonzales, Counsel to the President and William J. Haynes, II, General Counsel,
Department of Defense, from Jay S. Bybee, Assistant Attoney General, Office of Legal
Counsel, Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees at 9-10 (Jan.
22, 2002) (“GPW Memo™). Therefore, there are no GPW constraints on the President’s ability to
transfer al Qaeda prisoners to third countries. The Torture Convention also imposes limitations
on transfer, but those restrictions have no extraterritorial effect and thus are not applicable to
prisoners who are captured and detained abroad.'

A. Presidential Authority Under The Constitution

This Part discusses the sources of the President’s constitutional authority to transfer
military detainees to third countries. Throughout United States history, the Constitution’s
vesting of the Commander-in-Chief and Chief Executive powers in the President has been
understood to provide this affirmative legal authority. These grants have long been understood
to include the authority to “dispose of the liberty™ of enemy soldiers and agents captured in time

' To the extent that these treaties would cabin presidential freedom to trensfer detainees, they could not constrain his
constitutional authority. A transfer that was inconsistent with a treaty would amount to 2 suspension of the treaty.
See generally Memorandum for John Bellinger, ITI, Senior Associate Counsel] to the President and Legal Adviser to
the National Security Council, from John C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty,
Special Counsel, Office of Legal Counsel, Re: uthority of the Presidert to Suspend Certain Provisions of the ABM
Treaty (Hov. 15, 2001} (the “ ABM Swspension Memo™)



of war. This view of the President’s war powers is supported by the Constitution’s text and a
comprehensive understanding of its structural allocation of powers, but also by an unbroken
chain of historical practice dating back to the Founding era. In tandem, these factors
conclusively demonstrate that the Commander-in-Chief Clause constitutes an independent grant
of substantive authority to engage in the detention and transfer of prisoners captured in armed
conflicts.

1. Constitutional text and structure

The text, structure, and history of the Constitution establish that the Founders entrusted
the President with the primary responsibility, and therefors the power, to control and conduct
military operations engaged in by the United States. Article II, Section 2 states that the
“President shall be Commander in Chief of the Army and Navy of the United States, and of the
Militia of the several States, when called into the actual Service of the United States.™ U.S.
Const. art. II, § 2. He is vested broadly with all of “[t]he executive Power™ and the duty to
execute the laws. Id. art. II, § 1.

By their terms, these provisions vest full control of the military operations of the United
States in the President. It has long been the view of this Office that the Commander-in-Chief
Clause is a substantive grant of authority to the President, see, e.g., Memorandum for Honorable
Charles W. Colson, Special Counsel to the President, from William H. Rehnquist, Assistant
Attorney General, Office of Legal Counsel, Re: The President and the War Power: South
Vietnam and the Cambodian Sanctuaries (May 22, 1970), and that the authority conferred
includes all those powers not expressly delegated by the Constitution to Congress that have
traditionally been exercised by commanders —in chief of armed forces.

Moreover, as the courts have consistently recognized, the President’s discretion in
exercising the Commander-in-Chief power is complete, and his military decisions are not subject
to challenge in the courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example,
the Court faced the question whether the President “in fulfilling his duties as Commander in
Chief” could treat the rebellious States as belligerents by instituting a blockade. The Court
concluded that this was a question “to be decided by him” and which the Court could not
question, but must leave to “the political department of the Government to which this power was
entrusted.™

The Constitution’s textual commitment to the President of control over the minutiae and
the grand strategy of military operations alike is reinforced by analysis of the Constitution’s
structure. First, it is clear that the Constitution secures all federal executive power in the
President to ensure a unity in purpose and energy in action. “Decision, activity, secrecy, and
dispatch will generally characterize the proceedings of one man, in a much more eminent degree,

? Id. (eruphasis added). See also Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (“Certainly it is not the function
of the Judiciary to entertain private litigation — even by a citizen — which challenges the legality, the wisdom, or the
propriety of the Commander-in-Chief in sending our armed forces abroad or to any particular region.”); United
States v. Chemical Foundation, Ine., 272 US. 1, 12 (1926) (“It was peculiarly within the province of the
Commander-in-Chief to know the facts and to determine what disposition should be made of ensmy properties in
order effectivefy to carmy on the war.™).



than the proceedings of any greater number....” The Federalist No. 70, at 472 (Alexander
Hamilton) (Jacob E. Cooke ed., 1982 reprint) (1961). The centralization of authority in the
President alone is particularly crucial in matters of national defense, war, and foreign policy,
where a unitary executive can evaluate threats, consider policy choices, and make command
decisions affecting operations in the field with a speed and energy that is far superior to any
other branch. As Hamilton noted, “Of all the cares or concerns of government, the direction of
war most peculiarly demands those qualities which distinguish the exercise of power by a single
hand.” Id. No. 74, at 500 (Alexander Hamilton).

The handling and disposition of individuals captured during military operations requires
command-type decisions and the swift exercise of judgment that can only be made by “a single
hand.” The strength of enemy forces, the morale of our troops, the gathering of intelligence
about the dispositions of the enemy, the construction of infrastructure that is crucial to military
operations, and the freatment of captured United States servicemen may all be affected by the
policies pursued in this arena. Quick, decisive determinations must often be made in the face of
the shifting contingencies of military fortunes.® This is the essence of executive action.

Second, the constitutional structure requires that any ambiguity in the allocation of a
power that is executive in nature must be resolved in favor of the executive branch. As this
Office has recently explained, see Memorandum for Timothy E. Flanigan, Deputy Counsel to the
President, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re:
The President's Constitutional Authority to Conduct Military Operations Against Terrorists and
Nations Supporting Them (Sept. 25, 2001) (“September 25 War Powers Memorandum”), Article
I1, Section 1 provides that “[t]he executive Power shall be vested in a President of the United
States.” U.S. Const. art. I, § 1. By contrast, Article I's Vesting Clause gives Congress only the
powers “herein granted.” Jd. art. I, § 1. This difference in language indicates that Congress's
legislative powers are limited to the list enumerated in Article 1, Section 8, while the President’s
powers include inherent executive powers that are unenumerated in the Constitution. The
unification of executive power in Article II requires that un=numerated powers that can fairly be
described as “executive” in nature belong to the President, except where the Constitution
expressly vests the power in Congress. For example, as Commander in Chief, the President
would ordinarily have plenary power to provide rules for the armed forces, but Article I, Section
8, Clause 14 excepts this power from the executive by expressly committing it to Congress. U.S.
Const. Art. I, sec. 8, cl. 14 (“The Congress shall have Power... [tJo make Rules for the
Government and Regulation of the land and naval Forces™). Even if the Constitution’s
entrustment of the Commander-in-Chief power to the President did not bestow upon him the
authority to make unilateral determinations regarding the disposition of captured enemies, the
President would nevertheless enjoy such a power by virtue of the broad sweep of the Vesting
Clause. Thus, the power to dispose of the liberty of individuals captured and brought under the
control of United States armed forces during military operations remains in the hands of the
President alone unless the Constitution specifically commits the power to Congress.

* For historical examples of the impact that United States prisoner of war policy has had in all of these areas, see Lt.
Col. George G. Lewis & Capt. John Mewha, History of Prisoner of War Utilization by the Usited States Army 1776-
1945, Dep'i. of the Army Pamphiet Ho. 20-213 {1955), as well as Section 1.A2. of fhis memurandom



The debates over the Constitution confirm that the Framers understood the Commander-
in-Chief power to include all powers related to the conduct of war, with the exception only of
those few powers that were expressly carved out and delegated to Congress. During the debates
in the Federal Convention, for example, a clause that would have given Congress the power to
“make” war was amended to give Congress the power only to “declare” it, in part because it was
understood that as the Commander in Chief the President should enjoy the sole authority to
conduct warfare.* The treatment of captured enemy soldiers is but one of the many facets of the
conduct of war, entrusted by the Constitution in plenary fashion to the President by virtue of the
Commander-in-Chief Clause. Moreover, it is an area in which the President appears to enjoy
exclusive authority, as the power to handle captured enemy soldiers is not reserved by the
Constitution in whele or in part to any other branch of the government.

It might be argued that Article I, Section 8, Clause 11, which grants Congress the power
to “make Rules concemning Captures on Land and Water,” addresses captured enemy soldiers.
That provision has never been applied by the courts or by Congress to captured persons,
however, and appears always to have been understood as pertaining to captured property only.
Article IX of the Articles of Confederation, from which the provision is derived, more clearly
indicated that the power extended only to property, stating that Congress would have the power
“of establishing rules for deciding, in all cases, what captures on land or water shall be legal, and
in what manner prizes taken by land or naval forces in the service of the United States shall be
divided or appropriated.” Articles of Confederation, art. IX, reprinted in Encyclopedia of the
American Constitution app. 2, at 2094 (Leonard W. Levy ed., 1986). The Articles of
Confederation provision clearly did not apply to captured enemy soldiers, as persons can neither
be “divided” nor “appropriated.” Moreover, the term capture, which is used both in the Articles
of Confederation and in the Constitution, is defined by international law as “[t]he taking of
property by one belligerent from another or from an offending neutral.” 1 Bouvier's Law
Dictionary 422 (Rawle’s 3d rev. 1914) (emphasis added). Thus, in his exhaustive commentaries
on the Constitution, Justice Story noted that Article I, Section 8, Clause 11 confers on Congress
the power to “authorize the seizure of and condemnation of the property of the enemy within, or
without the territory of the United States,” yet he made no mantion of any authority being vested
in Congress over captured persons. 3 Joseph Story, Commentaries on the Constitution of the
United States § 1172, at 64 (reprinted 1991) (1833). This contextual understanding of the text of
Adrticle I, Section 8, Clause 11, buttressed by the absence in the historical record of any
invocations of the clause by Congress or the courts in support of legislation applying to captured
persons, leaves no doubt that Congress's power “to make Rules conceming Captures on Land or
Water” applies only to captured property.

Article I, Section 8, Clause 12, which vests Congr=ss with the authority to “raise and
support Armies,” and Clause 14, which vests it with power to “make Rules for the Government
and Regulation of the land and naval Forces,” might also be thought to confer on Congress the
power to promulgate prisoner of war policy. Using its funding power, Congress might attempt to
place legislative riders on military appropriations that would seek to require certain treatment of
prisoners of war. While this Office has concluded elsewhere that Congress cannot use the
appropriations power to interfere with areas of plenary presidential power, see Memorandum for
Abner J. Mikva, Counsel to the President, from Walter Dellinger, Assistant Attorney General,

2 The Records of the Federal Convention of [787, at 318-19 (Max Farrand ed., rev. ed. 1966) (1911).

5



Office of Legal Counsel, Re: Bill to Relocate United States Embassy From Tel Aviv to Jerusalem
(May 16, 1995), Congress has not done so here, and so we need not reach that question.
Congress also could attempt to use its authority to make rules for regulation of the military to
establish standards for prisoner detention and transfer. While we believe that Congress’s power
on this point is limited to the discipline of U.S. troops, and not to issues such as the rules of
engagement and treatment concerning enemy combatants, we have no need to directly address
the question because Congress has not enacted any such statute. In fact, Congress’s historical
silence, as we will explain below, demonstrates that Congress itself has not understood its
powers to reach so far into areas of presidential competence.

The historical context in which the Constitution was ratified supplies additional support
for our view that the constitutional structure allocates to the President the plenary power to
dispose of the liberty of military detainees. In particular, our understanding of the Constitution’s
allocation of powers between Congress and the President is informed by the British
Constitution’s allocation of powers between Parliament and the Crown. The Framers had lived
under the British Constitution as English colonists, and in drafting their own Constitution they
borrowed heavily from the legal and political concepts that formed the foundation principles of
British constitutional government. Significant departures from the framework of the British
government were explicitly spelled out in the Constitution’s tzxt, with the gaps left to be filled in
by the Framers’ shared understanding of the functional workings of the government under which
they had lived. Reference to the British Constitution may shed particular light on those broad
questions of power allocation that are not clearly answered by the text of the Constitution alone,
for the British Constitution supplied the Framers with their contextual expectations about the
manner in which sovereign powers should be allocated in a constitutional system of government.

By the late 18th century, it was well established under the British Constitution that the
Crown had absolute authority to dispose as it saw fit of prisoners of war and other detainees. At
the Battle of f\ginmurt in 1415, for Example King Henry V ordered the execution of a large
number of French prisoners of war in retaliation for a French attack on part of the English
baggage train.’ Similarly, during the War of the Roses in 1471 it was understood to be the
prerogative of K.mg Edward IV to decide which Lancastrian prisoners of war should live and
which would die.® Although the treatment of prisoners of war generally improved as time went
on, the Crown’s unilateral control of their handling remained undiminished. When the Spanish
Armada was destroyed by a storm off the coast of Scotland in 1588, Queen Elizabeth and her
Privy Council dictated every detail of the confinement of captured sa:lurs, including the amount
of the allowance to which they were entitled as prisoners of war.' ' The Privy Council also
assumed responsibility for determining which captured soldiers were entitled to prisoner of war
status, denying the legal classification to those sailors it determined had simply besn
shipwrecked on their way home to Spain® During this and future periods, Parliament never

. * Encyclopedia of Prisoners of War and Internment 4 (Jonathan F. Vance ed., 2000).

J’d at 315,

7 Paula Martin, Spanish Armada Prisoners: The Story of the Nuesta Senour del Rosurio and Her Crew at 44-46, 48
{1988) (quoting a Privy Council order stafing that it was “her Majesty's pleasure that the Spanish prisoners for their
Ebilcf should be allowed to every each of them 4d per diem™).

Id. at 52.



sought to interfere with the executive's prerogatives regarding the disposition of prisoners of
War.

The Crown's control of prisoners of war as a matter incident to military operations was
also left untouched by the restructuring of the British Constitution during the civil wars of the
mid-17th century. Queen Anne rejected a prisoner of war exchange cartel proposed by King
Leuis XIV of France in 1703, largely because she was p-srsuna]l}' insulted that Louis refused to
recognize her as the legitimate heir to the English throne.” And during the Revolutionary War in
America, the British field commanders, who ultimately were controlled by the King, took charge
of handling POWs. General Howe, for example, established a Commissary General of Prisoners
in 1776 to handle the many soldiers he had captured during his campaigns in New Je:rse:.r and
New Yurk, and he later determined that many of the soldizrs should be h:ld at sea in prison
ships.'® There was no doubt, under the British constitutional system in the 18 Century, that the
executive’s commander-in-chief power included the sole authority to control POWs. When
drafting the Constitution in 1787, the Framers similarly would have understood the President’s
Commander-in-Chief and Chief Executive powers as encompassing the power to dispose of the
liberty of prisoners of war. The Framers made no express allocation in the Constitution of the
power to dispose of persons captured during military engagements; their silence on the point
signals their intent to leave the power allocated to the Executive, as it was under the British
Constitution.

2. Historical practice

Both the Supreme Court and the political brarches have often recogmized that
governmental practice plays a highly significant role in establishing the contours of the
constitutional separation of powers: “a systematic, unbroken, executive practice, long pursued to
the knowledge of the Congress and never before questioned . . . may be treated as a gloss on
‘executive Power’ vested in the President by § 1 of Art. IL.” Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring). Indeed, as the Court has
observed, the role of practice in fixing the meaning of the separation of powers is implicit in the
Constitution itself: “‘the Constitution . . . contemplates that practice will integrate the dispersed
powers into a workable government.”” Mistretta v. United States, 488 U.S. 361, 381 (1989)
(citation omitted). The role of practice is heightened in dealing with issues affecting foreign
affairs and national security, where “the Court has been particularly willing to rely on the
practical statesmanship of the political branches when considering constitutional questions.”
W?ieffle;‘] Uruguay Round Agreements Required Ratification as a Treaty, 18 Op. O.L.C. 232, 234
(1954).

® Mark A. Thompson, William IIl and Louis XIV — Essays 1680-1720, at 192 (R. Hatton & J.S. Bromley eds., 1968).
'® Encyclopedia of Prisoners of War, supra note 8, at 6-7.

' As the Supreme Court has noted, “the decisions of the Court in th[e] area [of foreign affairs] have been rare,
episodic, and afford litle precedential value for subsequent cases.” Dames & Moore v. Regan, 453 U.5. 654, 661
(1981). In particular, the difficulty the courts experience in addressing “the broad range of vitally important day-to-
day questions regularly decided by Congress or the Exscutive” with respsct to foreign affairs and national security
makes the judiciary “acutely aware of the necessity to rest [judicial] decision[s] on the narrowest possible ground
capable of deciding the case.” Id. at 661, 660. Historical practice and th= ongoing tradition of executive branch
constitutional interpretation therefore play an especially important role in this area. “The framers of the constitution
employed words in their natural sense; and, where they are plain and clear, resort to collateral aids to interpretation



Accordingly, we must give great weight to the practice of the President and Congress in
determining the scope of the President’s authority to detain and transfer prisoners captured in
war, In this case, the historical record unequivocally demonstrates that the President has
exercised unchallenged and exclusive control over individuals captured during military
operations since the time of the Founding. Presidents have established confinement conditions
for prisoners of war, nﬂgutmtbd terms and conditions for the exchange of captured soldiers,
promulgated rules requiring captured enemy personnel to perform productive labor, and,
significantly, transferred prisoners of war to the custody and control of other foreign nations.
With respect to each of these functions, Congress has never seriously questioned the President’s
authority. The history of prisoner of war policy strongly supports reading the Constitution as
vesting in the President all of the traditional authority enjoyed by army commanders-in-chief to
dispose of the liberty of captured individuals. Because of the novelty of this question and the
lack of any direct guidance from the opinions of this Department or decisions by the federal
judiciary, we review the relevant history here to demonstrate the depth of support for the
conclusion that the President enjoys the unrestricted constitutional power to dispose of prisoners
of war.

The Revolutionary War. The absence of a constitutionally recognized chief executive
during the revolutionary period and the dominance of the Continental Congress in directing
certain aspects of the Continental Army's military operations casts a cloud upon the utility of
United States practices during the revolutionary era in disceming constitutional meaning.
Nevertheless, the prisoner of war policies practiced by early American military forces indicate
that the Founders recognized the power of the sovereign, consistent with contemporary European
practices, to transfer prisoners of war to the custody and control of foreign nations. American
naval forces that captured British prisoners at sea typically tumed the prisoners over to French
control.”? On the home front, General George Washington established the living conditions of
captured British soldiers who had fallen under his control.” Although not yet in the position of
President as created by Article 11 of the Constitution, General Washington held the title of
Commander in Chisf of the Continental Army, and neither the Continental Congress (which
itself was more of an executive branch than a legislature that could tax or legislate) nor the state
assemblies questioned his authority to handle and control prisoners of war. In this respect,
General Washington exercised his authority in line with the traditional Anglo-American
understanding of the scope of the Commander-in-Chief power.

The Quasi-War with France. As tensions between the United States and France
intensified during the late 1790s, Congress passed a series of statutes pertaining to the
dmposmon of French vessels captured during military engagements defending American
shipping.'* The first such statute merely authorized the President “to seize, take and bring into

is unnecessary, and cannot be indulged in to narrow or enlarge the text; but where there is ambiguity or doubt, or
where two views may well be entertained, contemporaneous and subsequent practical construction are entitled to the
F;r:mst weight.” McPherson v. Blacker, 146 U.S, 1, 27 (1892),

Lewis & Mewha, supra note 3, at 5,
** See Letter for British General Gage from General George Washington (Aug. 11, 1775), reprinted in Cong. Globe,
BSth Cong., 2d Sess. (1865).

" Congress is expressly granted the power to make rules for the disposition of captured enemy property by Article I,
Section 8, Clause 11 of the Constitution. U.5. Const. art. 1, sec. 8, ¢l. 11 (*The Congress shall have Power
[to]...make Rules concemning Captures on Land and Water™),



any port of the United States™ French ships found to be “committing depredations” on vessels
belonging to citizens of the United States. Act of May 28, 1798, ch. 48, 1 Stat. 561. Three
subsequent statutes, however, also mciuded provisions relating to the disposition of the crews
and officers of captured enemy ships.' See Act of June 28, 1798, ch. 62, §4, 1 Stat. 574, 575;
Act of July 9, 1798, ch. 68, § 8, 1 Stat. 578. 580; Act of Feb. 28, 1799, ch. 18, 1 Stat. 624.

The first statute relating to captured sailors provided that “it shall be lawful for the
President of the United States, to cause the officers and crews of the vessels so captured... to be
confined in any place of safety within the United States... and all marshals and other officers of
the United States are hereby required to execute such orders as the President may issue for the
said purpose.” Act of June 28, 1798, 1 Stat. at 575. It appears that this statute was designed to
serve two purposes. First, it was intended to send a clear message to France that her predations
would no longer be tolerated, and that her cuunh'ymen would suffer the penalty of imprisonment
if attacks on American shipping did not cease.'® Second, the statute’s language indicates that it
was designed to instruct non-military law-enforcement persormel that it was lawful and indeed
required for them to imprison captured Frenchmen on the President’s instruction, without any
allegation that the Frenchmen had committed domestic crimes. These dual purposes provide
ample explanation for the structure of the statute’s text, and we do not read the statute as
expressing an opinion or intending to imply that the President would not have had the power to
imprison the captured sailors in the statute’s absence.

The second statute, enacted just two weeks later, provided that “all French persons...
who shall be found acting on board any French armed vessel... shall be reported to the collector
of the port in which they shall first arrive, and shall be delivered to the custody of the marshal, or
of some civil or military officer of the United States... who shall take charge for their safe
keeping and support, at the expense of the United States.” Act of July 9, 1798, § 8, 1 Stat. at

¥ It is unclear which of its enumerated powers Congress was invoking to pass these statutes. One arguable source
of authority would have been Congress's power to “regulate Commerce with foreign Nations,” U.S. Const. art. [, §
g, cL 3, which might be construed to allow Congress to take measures 1o protect foreign commerce. The foreign
commerce power was never mentioned during the debates in Congress, however, and at any rate it could not by
itself supply the whole answer, as the authorization of prisoner exchanges. for example, had anything to do with the
protection of foreign commerce. Another arguable source of authority would have been Congress’ power to “define
and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.™ Jd. at cl.
10. Indeed, at lzast one Congressman noted in a floor speech that the statwies were “intended to defend our
commerce, according to the law of nations.™ 8 Annals of Cong. 1826 (Mzy 26, 1798) (remarks of Mr. Macon).
Apain, however, that clause cannot supply the whole answer, as the authosization of prisoner exchanges, for
example, does not have the effect of punishing offenses against the law of nations. Congress instead seems to have
assumed that it had inherent authority to legislat= on the subject becanse foreign affairs issues are commitied io the
federal government by the Constitution, and Congress is the federal government's sole legislative organ. As one
Congressman opined, “[h]e had no doubt, that when one nation infringes the rights of another, it had a right to take
measures against it; but this right was lodged in the sovereignty of the nation, and as that, in this country, does not
li= wholly in the President, but in Congress, the President has no power to act in the case.” Jd. at 1828 (remarks of
Mr. Bayard). This argument is inconsistent with our understanding of Article I, Section 1, however, which vests
Congress only with those powers “herein granted.” See U.S. const. art. I, § 1. See also September 25 War Powers
Memorandum. It is the President, and not Congress, who is accorded responsibility by the Constitution for the
conduct of foreign affairs, Id. Thus, we believe that Congress may have acted outside the scope of its
constitutionally granted powers in passing at least some of these statutes,

' See 8 Annals of Cong. at 1819 (remarks of Mr. Shepard) (“It is time, said he, to tell the French nation, *we will
not submit any longer.™).



580. That provision clearly was meant to apply only to Frenchmen captured by private parties,
and not to Frenchmen who were captured by armed forces of the United States. Although the
first provision of the statuterelated solely to actions taken by the President, seeid 8§ 1,1 Stat, at
578, the six intervening statutory sections authorized "private armed ships and vessels of the
United States’ to capture French marauders, id §2,1 Stat at 579, and further prescribed rules
regulating such captures and the ensuing distribution of captured property, id. 88 3-7,1 Stat at
579-80. The requirement that captured Frenchmen be turned over to a marshal or to "some civil
or military officer of the United States" makes sense only as applied to private captures, as
Frenchmen captured by United States forces would already have been inthe custody of "military
officers] of the United States" I1d §8,1 Stat at 580. This statute, then, merely directed private
citizens to turn captured Frenchmen over to the control of the President, but did not purport in
any way to control the actions of the President once the prisoners were in his custody.

The third statute, which was passed half ayear later, similarly imposed no requirements
onthe President. That statute provided that "the President... isauthorized to exchange or send
away from the United States to the dominion of France, ashe may deem proper and expedient,
all French citizens that have been or may be captured and brought into the United States...." Act
of Feb. 28,1799,ch. 18,1 Stat. 624. Any debates that this provision may have occasioned were
not recorded in the Annals of Congress, and it istherefore difficult to place this statute within the
context of the eventsthat led to its passage. On itsface, however, the statute appearsto be
designed to encourage the President to use captured Frenchmen as bargaining chips to secure the
release of Americansbeing held prisoner in France. The statute provides no substantive
standards, and expressly leaves dl prisoner exchanges to the complete discretion of the
President. Thus, we do not read the statuteto imply that the President would have been without
power to effect such exchanges absent congressional authorization.

The one statute from this time period that does appear to require the President to take
certain actions was passed only afew dayslater. That statute provided that if the President
received information that a United States citizen who was impressed into serving on a foreign
vessel of war wasput to death or subjected to corporal punishment after being captured by
France, "it shall belawful for the President of the United States, and he is hereby empowered
and required to cause the most rigorous retaliation to be executed on any such citizen of the
French Republic, as have been or hereafter may be captured in pursuance of any of the laws of
the United States." See Act of March 3,1799, ch. 45,1 Stat. 743 (emphasis added). On its face,
the statute seems to require the President to take retaliatory measures against captured
Frenchmen in his custody, and thus might be read to imply that Congress was asserting that it
had the authority to dictate prisoner of war policy. A careful examination of the legislative
history of the statute, however, belies such areading.

The statute was passed in responseto aFrench arret ordering the execution of United
States citizens found on captured war ships belonging to nations that were at war with France.
As originally passed by the Senate and introduced into the House, the measure authorized and
required retaliation against any Frenchmen that the President could get his hands on, including
Frenchmen who were legally in the United States. The President would indeed have needed
congressional authorization to effect such sweeping retaliatory measures. AstheUnited States
was not a war with France, and the United States citizens who were threatened by the arret were
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