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Foreword

The Attorney General has directed the Office of Legal Counsel to publish 
selected opinions on an annual basis for the convenience of the executive, 
legislative, and judicial branches of the government, and of the professional bar 
and the general public. The first seventeen volumes of opinions published covered 
the years 1977 through 1993; the present volume covers 1994. The opinions 
included in Volume 18 include some that have previously been released to the 
public, additional opinions as to which the addressee has agreed to publication, and 
opinions to Department of Justice officials that the Office of Legal Counsel has 
determined may be released. A substantial number of Office of Legal Counsel 
opinions issued during 1994 are not included.

The authority of the Office of Legal Counsel to render legal opinions is derived 
from the authority of the Attorney General. Under the Judiciary Act of 1789 the 
Attorney General was authorized to render opinions on questions of law when 
requested by the President and the heads of executive departments. This authority 
is now codified at 28 U.S.C. §§ 511-513. Pursuant to 28 U.S.C. §5 1 0  the 
Attorney General has delegated to the Office of Legal Counsel responsibility for 
preparing the formal opinions of the Attorney General, rendering opinions to the 
various federal agencies, assisting the Attorney General in the performance of his 
function as legal adviser to the President, and rendering opinions to the Attorney 
General and the heads of the various organizational units o f the Department of 
Justice. 28 U.S.C. 5 0.25.
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Authority for Issuing Hatch Act Regulations

T he O ffice o f  P ersonnel M anagem en t, ra th e r than the O ffice  o f  S pecial C o u n se l, has the  au th o rity  to 
p rom ulgate  reg u la tio n s  d e lim iting  the scope and  na tu re  o f  p e rm issib le  activ ities  u n d e r the H atch 
A ct R eform  A m endm en ts o f  1993.

February 2, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  D e p u t y  S p e c ia l  C o u n s e l  

O f f ic e  o f  S p e c ia l  C o u n s e l

You have asked whether the Office of Personnel Management (“OPM ”) or the 
Office of Special Counsel (“OSC”) has the authority to promulgate regulations 
delimiting the scope and nature of impermissible political activities under the 
Hatch Act Reform Amendments of 1993 (“Hatch Act Amendments”), Pub. L. No. 
103-94, sec. 2(a), §§ 7321-7326, 107 Stat. 1001, 1001-1004.' OPM contends that 
OSC has plenary authority to issue Hatch Act regulations, whereas OPM is em
powered to promulgate Hatch Act regulations only on two narrowly-defined sub
jects.2 OSC, on the other hand, asserts that it lacks authority to promulgate Hatch 
Act regulations. It contends that OPM historically has been responsible for issuing 
general Hatch Act regulations and that no provision in the Hatch Act Amendments 
has reassigned or diminished OPM ’s responsibility in this regard. After examining 
existing precedent, the statutes outlining the responsibilities of OPM and OSC for 
implementing the Hatch Act, and the text and legislative history of the Hatch Act 
Amendments, we conclude that OPM possesses the authority to promulgate regu
lations explicating the Hatch Act as amended.

I. The Need fo r  Revised Hatch Act Regulations

For more than fifty years, the Hatch Act prohibited federal workers from par
ticipating in a broad range of political activities. See United Pub. Workers v. 
M itchell, 330 U.S. 75, 78-79 (1947); see also United States Civil Serv. C om m ’n v. 
National A s s ’n o f  Letter Carriers, AFL-CIO, 413 U.S. 548 (1973) (upholding 
Hatch Act provision forbidding federal employees to take an active part in political 
management or political campaigns). In 1993, however, Congress eliminated 
many of the restrictions that had previously cabined the political activities of fed
eral employees. See Hatch Act Amendments, Pub. L. No. 103-94, 107 Stat. 1001

1 Letter for W alter Dellinger, Assistant Attorney G eneral, Office o f  Legal Counsel, from Jam es A Kahl, 
Deputy Special Counsel, U S Office of Special Counsel (Dec. 28, 1993)

" The position o f OPM  is set forth in a letter for W alter D ellinger, A ssistant A ttorney G eneral, Office of 
Legal Counsel, from Lorraine Lewis, General Counsel, O ffice o f Personnel M anagem ent (Jan 28, 1994).
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(1993). Despite the steps taken by Congress to liberalize the rules governing the 
political conduct of federal workers, some political activities remain generally im
permissible for all federal employees, see, e.g., id. sec. 2(a), § 7323(a)(2), 107 
Stat. at 1002 (prohibiting federal employees from soliciting, accepting, or receiving 
political contributions), and some federal employees must continue to observe 
stringent limitations upon involvement in the political process. See, e.g., id  sec. 
2(a), § 7323(b)(3), 107 Stat. at 1003 (“No employee of the Criminal Division of 
the Department of Justice . . . may take an active part in political management or 
political campaigns.”). If a federal employee violates any of these provisions, 
which will take effect on February 3, 1994, the employee “shall be removed from 
his position.” I d  sec. 2(a), § 7326, 107 Stat. at 1004. Accordingly, federal em
ployees who wish to participate in political activities need immediate guidance in 
the form of regulations distinguishing permissible political conduct from impermis
sible activities.3

II. The Division of Hatch Act Regulatory Responsibility

Until 1978, the Civil Service Commission bore the entire burden of administer
ing the Hatch Act. S. Rep. No. 103-57, at 4 (1993), reprinted in 1993 
U.S.C.C.A.N. 1802, 1805. But in passing the Civil Service Reform Act of 1978, 
Pub. L. No. 95-454, 92 Stat. 1111 (codified as amended in scattered sections of 5 
U.S.C.) (“Civil Service Reform Act”), Congress divided the responsibility for im
plementing the Hatch Act into three discrete tasks: the Merit Systems Protection 
Board (“M SPB”) was “charged with adjudicating Hatch Act cases,” OPM became 
“responsible for promulgating Hatch Act regulations,” and OSC received the 
authority “to investigate allegations o f  Hatch Act violations and present them to the 
M SPB.” Am erican Fed'n o f  G ov’t Em ployees, AFL-CIO v. O ’Connor, 747 F.2d 
748, 753 (D.C. Cir. 1984) (footnotes omitted), cert, denied, 474 U.S. 909 (1985); 
see a lso  S. Rep. No. 95-969, at 24 (1978), reprin ted in 1978 U.S.C.C.A.N. 2723, 
2746. In 1989, Congress refined this division of authority by formally separating 
OSC from the MSPB and independently enumerating the powers and functions of 
OSC.4 See W histleblower Protection Act of 1989, Pub. L. No. 101-12, §§ 
3(a)(l 1 ) - ( l3), 103 Stat. 16, 19-21 (adding 5 U.S.C. §§ 1211-1212, which 
“established the Office o f Special Counsel” as an independent body and set forth 
the powers and functions of the Office of Special Counsel).

3 In a January  13, 1994, letter concerning Lhe dispute at hand. Representative W illiam  L C lay  and Senator 
John G lenn m ade precisely this p o in t1 “Given the  dire consequences that can result to em ployees who vio
late the H atch Act, in our view  it is imperative that Federal em ployees be provided timely guidance as to 
w hat constitu tes perm issible and impermissible political activity .” Letter for W alter Dellinger, Assistant 
A ttorney G eneral, O ffice o f Legal Counsel, from W illiam L Clay, Chairm an, C om m ittee on Post Office and 
Civil Service, and John G lenn, C hairm an, C om m ittee on G overnm ental Affairs (Jan. 13, 1994)

4 The C ivil Service R eform  A ct o f 1978 provided for a “Special Counsel o f the M em  System s Protection 
B oard" w hose pow ers w ere defined in conjunction with those o f the M SPB See Civil Service Reform Act, 
sec. 202(a), §§ 1204-1208, 92 Stat. at 1122-30
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Authority fo r  Issuing Hatch Act Regulations

The three-way division of Hatch Act authority now flows from clear statutory 
pronouncements. See 5 U.S.C. § 1204 (defining powers and functions of the 
MSPB); 5 U.S.C. § 1212 (setting forth powers and functions of OSC); 5 U.S.C. § 
1103 (prescribing functions of director of OPM). Specifically, the MSPB has 
authority to hear and adjudicate “all matters within the jurisdiction of the Board,” 5 
U.S.C. § 1204(a)(1), take action to enforce its own orders, id. § 1204(a)(2), 
“prescribe such regulations as may be necessary for the performance of its func
tions,” id. § 1204(h), and review “rules and regulations of the Office of Personnel 
Management.” Id. § 1204(a)(4). This last responsibility, of course, presupposes 
that OPM will issue general regulations. See American F ed’n o f  G o v’t Em ployees, 
747 F.2d at 755 (M SPB’s role includes “the review of Hatch Act regulations 
promulgated by the OPM”).

OSC possesses the authority to investigate and prosecute alleged Hatch Act 
violations, 5 U.S.C. §§ 1212(a), 1215(a), 1504, and “prescribe such regulations as 
may be necessary to perform the functions of the Special Counsel.”5 Id. § 1212(e). 
The regulations issued by OSC are not subject to oversight by the MSPB. See 5 
U.S.C. § 1204. OSC also has the power to issue advisory opinions on Hatch Act 
questions, id. § 1212(f), but these advisory opinions have no binding effect on the 
MSPB. See American F ed’n o f  G o v ’t Employees, 747 F.2d at 752-55 (explaining 
the nature and effect of “the advice the Special Counsel is permitted to give”).

OPM derives its authority over personnel management from two sources. First, 
specific responsibilities are vested in the Director of OPM by 5 U.S.C. § 1103, 
including the obligation to “publish in the Federal Register general notice of any 
rule or regulation which is proposed by [OPM] and the application of which does 
not apply solely to [OPM] or its employees.” Id. § 1103(b)(1). Second, the D i
rector of OPM is empowered to assume “authority for personnel management 
functions” delegated by the President.6 Id. § 1104(a)(1). The Director of OPM

5 OPM assens  that this provision em pow ers O SC to issue Hatch Act regulations Both the MSPB and 
OSC have been granted the basic authority to prescribe all regulations necessary to perform their functions 
Indeed, the language o f the statutes vesting this fundam ental operational authority in the M SPB and O SC is 
virtually identical Compare 5 U S C  § 1204(h) (“The [M erit System s Protection] Board shall have the 
authority to prescribe such regulations as may be necessary for the performance o f its functions ") with 5 
U S C § 1212(e) ("The Special Counsel may prescribe such regulations as may be necessary to perform  the 
functions o f the Special C o u n se l. ') The sim ilarity in the language o f these two statutes underm ines O P M 's 
claim  that 5 U S C  1212(e) confers upon OSC the pow er to issue Hatch A ct regulations and bolsters 
O S C 's  interpretation of 5 U S.C § 1212(e) as a simple assignm ent o f the authority to prom ulgate the regula
tions necessary to run OSC itself. Indeed, if OPM is correct in interpreting 5 U S C  § 1212(e) as sufficiently 
capacious to accom m odate the function o f issuing Hatch Act regulations, then the MSPB sim ilarly  possesses 
plenary authority to prom ulgate Hatch Act regulations under the virtually identical language o f 5 U S C b 
1204(h) The m ore logical interpretation dictates that the MSPB and O SC have been granted nothing more 
than the authority to issue all regulations that they deem necessary for their own internal operations

6 The D irector o f OPM  also derives residual authority from section 102 o f the P resident's Reorganization 
Plan o f 1978, which transferred to the Director of OPM  “all functions vested by statute in the United States 
Civil Service Com m ission' that were not expressly assigned to any other entity Reorg Plan No. 2 o f 1978,
3 C .F  R 323 (1979), reprinted in 5 U S.C. $ 1101 note, and in 92 Stat 3783, see  also Am erican Fed'ti oj 
G ov't Em ployees , 747 F 2d at 753 n 13 (identifying President’s Reorganization Plan as source o f OPM  
authority)

3
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may, in turn, delegate to the heads o f  executive branch agencies “any function 
vested in or delegated to the Director [of OPM ],” id. § 1104(a)(2), but this broad 
authority to delegate cannot “be construed as affecting the responsibility of the 
Director [of OPM] to prescribe regulations and to ensure compliance with the civil 
service laws, rules, and regulations.” Id. § 1104(b)(3).

The statutory provisions apportioning the power once held exclusively by the 
Civil Service Commission clearly authorize OPM to issue general regulations un
der the Hatch Act. Consistent with these statutes, OPM revised the existing Hatch 
Act regulations on April 24, 1984. See  Political Activity of Federal Employees, 49 
Fed. Reg. 17,431, 17,432-33 (1984) (amendments codified at 5 C.F.R. §§ 
733.101(g)-(j), 733 .122(b)(12)-(16)( 1993)). OPM rejected an attack upon its 
authority to issue Hatch Act regulations by emphatically stating that “OPM be
lieves that it does have the authority to regulate the partisan political activity of 
Federal employees.”7 Id. at 17,431. Although OPM now argues that it lacks 
authority to undertake such a task, the tripartite system of Hatch Act implementa
tion —  including the statutory language setting up the division of labor —  cuts 
against O PM ’s position. The MSPB has been assigned the task of reviewing “rules 
and regulations of the Office of Personnel Management,” 5 U.S.C. § 1204(a)(4), 
yet the statute outlining the powers and functions o f the MSPB contains no corre
sponding assignment of responsibility for screening regulations promulgated by 
OSC. See 5 U.S.C. § 1204. Instead, OSC gives advice in the form of opinions that 
have no binding effect on the MSPB. Id. § 1212(0- As the D.C. Circuit has ex
plained, these interrelated statutes provide the MSPB with oversight authority “in 
the review o f Hatch Act regulations promulgated by the OPM,” Am erican F ed ’n o f  
G o v ’t E m ployees, 747 F.2d at 755, while insulating the MSPB from any concern 
about the myriad non-binding OSC advisory opinions that “offer essentially a fore
cast, albeit an educated one, of the way the MSPB would rule if an actual case 
materialized.” Id. at 753-54.

III. Congressional Ratification o f  OPM’s Role

The regime dividing the responsibility for Hatch Act implementation into three 
discrete tasks remained in place while Congress formulated the Hatch Act 
Amendments, and apparently informed congressional debate concerning the allo
cation o f regulatory responsibility. See, e.g., 139 Cong. Rec. S8610 (daily ed. July 
13, 1993) (statement of Senator Roth indicating that, in lieu of congressional 
amendment of the Hatch Act, “the Office of Personnel Management, in consulta
tion with the Office of Special Counsel as well as the Department of Justice, should 
promulgate new regulations to clarify the restrictions on political activity”). In

7 OPM  cued  the follow ing authorities to support its revision o f 5 C .F  R. pt. 733: “5 U .S.C  3301, 3302, 
7301, 7321, 7322, 7323, 7324, 7325, and 7327; R eorganization Plan No. 2 o f  1978, 3 CFR 1978 Com p 
p.323, and E.O. 12107, 3 C FR  1978 Comp, p.264 ” See 49  Fed Reg. at 17,432.

4
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fact, while the Hatch Act Amendments wended their way through Congress, OPM 
expressly acknowledged its obligation to issue Hatch Act regulations: on April 26, 
1993, OPM reported in its semiannual regulatory agenda that it intended to review 
the existing regulations regarding political activity of federal employees. See Of
fice of Personnel Management Semiannual Regulatory Agenda, 58 Fed. Reg. 
25,163, 25,169 (1993). In adopting the Hatch Act Amendments, which include no 
provision reassigning any regulatory functions among the MSPB, OSC, and OPM, 
Congress ratified the roles historically adopted by the three agencies/

The legislative history of the Hatch Act Amendments fortifies the conclusion 
that Congress approved of OPM ’s traditional obligation to issue Hatch Act regula
tions. At the inception of the process to amend the Hatch Act during the 103d 
Congress, the House of Representatives broke with settled practice by assigning to 
the Special Counsel the obligation to “prescribe any rules and regulations neces
sary to carry out” the Hatch Act amendments. H.R. 20, 103d Cong., § 2(a) (1993) 
(proposed version of 5 U.S.C. § 7327 published at 139 Cong. Rec. 3983 (1993)). 
The Senate, in contrast, passed a bill striking out the entire House bill —  including 
the assignment of rule-making authority to the Special Counsel —  and adding pro
visions that authorized OPM to prescribe regulations for certain conduct. 139 
Cong. Rec. S9169, S 9 170-71 (daily ed. July 21, 1993). The House ultimately ac
ceded to the Senate version of the Hatch Act reform bill, including the provisions 
assigning the responsibility for issuing various regulations to OPM. Id. at H6814, 
H6815-16 (daily ed. Sept. 21, 1993).

The tripartite system of Hatch Act implementation created in 1978 has not been 
altered by the Hatch Act Amendments, which assign to OPM the authority to pre
scribe regulations on two specific subjects in language that treats OPM as the 
agency with plenary authority to issue Hatch Act regulations. See Hatch Act 
Amendments, sec. 2(a), § 7325, 107 Stat. at 1004 (“The Office of Personnel Man
agement may prescribe regulations permitting employees” in certain geographic 
areas “to take an active part in political management and political campaigns in
volving the municipality or other political subdivision in which they reside.”); id. 
sec. 8(a), § 3303(e), 107 Stat. at 1007 (“Under regulations prescribed by the Office 
of Personnel Management, the head of each agency shall ensure that employees 
and applicants are given notice of the provisions of this section” pertaining to po
litical recommendations.). In contrast, the Hatch Act Amendments mention OSC 
only in the context of broadening the investigative authority of the Special Coun
sel. See id. sec. 3, § 1216(c), 107 Stat. at 1004. These provisions prompted the 
Congressional Budget Office to observe that “[t]he bill would require the Office of 
Personnel Management (OPM) to issue the necessary regulations and the Office of 
Special Counsel to enforce these regulations.” S. Rep. No. 103-57 at 22, reprinted  
in 1993 U.S.C.C.A.N. at 1823. We agree with this assessment.

5
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IV. Conclusion

Since 1978, OPM has assumed the responsibility for promulgating Hatch Act 
regulations. The Hatch Act Amendments ratified and supplemented OPM ’s 
authority to issue general Hatch Act regulations, while concomitantly reaffirming 
and augmenting O SC’s traditional role in investigating and prosecuting Hatch Act 
violations. Accordingly, we conclude that OPM has the authority to promulgate 
revised Hatch Act regulations.

WALTER DELLINGER 
A ssistant Attorney General 

Office o f  Legal Counsel
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Denial of Public Access to Trial Exhibits in 
Child Pornography Prosecutions

C ourts  m ay deny  pub lic  access to exh ib its  en tered  in to  ev id en ce  in ch ild  p o rnog raphy  p ro secu tio n s

February 10, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A s s is t a n t  A t t o r n e y  G e n e r a l  

C r im in a l  D iv is io n

Y ou have asked  w hether courts m ay deny  public  access  to ex h ib its  en te red  into 
ev idence  in ch ild  po rnography  p ro secu tio n s .1 B ecause  the p rivacy  in te re sts  o f  the 
ch ild ren  d ep ic ted  in such trial exh ib its  o vercom e the genera l p resu m p tio n  in  favor 
o f  pub lic  access  to jud ic ia l reco rds, w e co n c lu d e  tha t p ro secu to rs  m ay  ask  co u rts  to 
p roh ib it access  to  child  po rnog raphy  ex h ib its , and th a t courts  m ay  en te r  o rders 
p rov id ing  th is type  o f relief.

I. The Theory Supporting Public Access to Trial Exhibits

“[T]he courts of this country recognize a general right to inspect and copy pub
lic records and documents, including judicial records and documents.” Nixon v. 
Warner Communications, Inc., 435 U.S. 589, 597 (1978) (footnotes omitted). 
Moreover, this common law right of access to judicial records does not depend “on 
a proprietary interest in the document or upon a need for it as evidence in a law
suit.” Id. But “the right to inspect and copy judicial records is not absolute. Every 
court has supervisory power over its own records and files, and access has been 
denied where court files might have become a vehicle for improper purposes.” Id. 
at 598. In this respect, “the decision as to access is one best left to the sound dis
cretion of the trial court, a discretion to be exercised in light of the relevant facts 
and circumstances of the particular case.” Id. at 599 (footnote omitted).

While the Supreme Court has acknowledged the common law right of access to 
court records, the Court has eschewed constitutional theories proffered in support of 
a more expansive right to inspect court documents.2 Nixon, 435 U.S. at 608-10

1 The ngh l o f  access afforded to the general public is coterm inous with the nght o f access granted to the 
press Pell v. Procunier, 417 U S 817, 833-34 (1974); c f  a lso  Nixon  v W arner Com munications, Inc  , 435 
U S. 589, 609 (1978) (“The Firsi A m endm ent generally grants the press no right to inform ation about a trial 
superior to that o f the general public "). Hence, the term “public access’’ should be regarded as synonym ous 
with press access.

2 In discussing access to actual court proceedings, the Supreme C ourt has consistently  distinguished 
between the Sixth A m endm ent, which em pow ers defendants to demand open proceedings in crim inal cases, 
see, e.g , W aller v. G eorgia, 461 V  S  39, 44-47 (1984), and the First A m endm ent, w hich grants the press 
and public the qualified right to attend crim inal proceedings even when the defendant wishes to have the 
proceedings closed See, e g ,  Press-E nterprise Co v Superior Court o f  California, 478 U.S 1, 7-13 
(1986); G lobe N ew spaper Co v Superior C ourt o f  Norfolk County, 457 U.S 596, 603-07 (1982) These

7
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(rejecting arguments based on First and Sixth Amendments). With regard to the 
First Amendment guarantee of freedom o f the press, the Court has held that, within 
the courthouse, “ ‘a reporter’s constitutional rights are no greater than those of any 
other m ember of the public.’” Id. at 609 (quoting E ster v. Texas, 381 U.S. 532, 
589 (1965) (Harlan, J., concurring)). W ith respect to the Sixth Amendment right 
to a public trial, the Court has concluded that this requirement “is satisfied by the 
opportunity o f members of the public and the press to attend the trial and to report 
what they have observed.” Id. at 610. Thus, the single rationale supporting public 
access to trial exhibits flows from the common law right to inspect and copy jud i
cial records. Id. at 597; Valley Broad. Co. v. U nited States Dist. Court, 798 F.2d 
1289, 1292-93 (9th Cir. 1986).

II. Presumptions, Privacy Concerns, and the Balancing Test

Application of the common law right of access to judicial records and docu
ments requires a balancing of the factors militating for and against public viewing 
o f  the records and documents at issue. Nixon, 435 U.S. at 602; United States v. 
Criden, 648 F.2d 814, 819 (3d Cir. 1981). The starting point for the balancing test 
“ is the presumption —  however gauged —  in favor of public access to judicial 
records.” Nixon, 435 U.S. at 602; see  a lso Valley Broad., 798 F.2d at 1293 (col
lecting cases). Because of this presumption, the press and public ordinarily must be 
allowed to inspect and copy trial exhibits. Id:, Criden, 648 F.2d at 823. But even 
when public disclosure has occurred through the admission of evidence at trial, 
“there are instances where the right to  [inspect and] copy evidence already made 
public has been denied pursuant to the court’s power to prevent use of evidence for 
improper purposes.” Id. at 825. For example, courts retain the authority to deny 
public access to court records that m ight be “ ‘used to gratify private spite or pro
mote public scandal.’” Nixon, 435 U .S. at 598. Courts likewise may prohibit pub
lic access to trial exhibits that “would result in the great public embarrassment of a 
third party.” Valley Broad., 798 F.2d at 1294 n.7. For this reason, a district court 
could properly foreclose public access to videotapes made by a defendant prior to 
raping a kidnap victim, even though the “evidence had been shown in the court
room,” “because further broadcast would support sensationalism, would not serve 
the public interest, and ‘would impinge upon the precious privacy rights of . . . the 
unfortunate victim of the crime.’” Criden, 648 F.2d at 825 (quoting In re A pplica
tion o f  KSTP Television, 504 F. Supp. 360, 362 (D. Minn. 1980)).

The privacy concerns that can justify denial of public access to trial exhibits are 
most compelling in the context of child pornography prosecutions. See Valley 
Broad., 798 F.2d at 1294 (factors weighing against public access to court records 
include “the likelihood of an improper use, ‘including publication of . . . porno-

decisions, o f  course, do noi speak to the question o f  public access to court records and exhibits introduced at 
tnal. See U nited  S la tes v Beckham , 789 F 2d 4 0 1 , 411, 413 (6th Cir. 1986) (contrasting First A m endm ent 
right to attend tn a l and Sixth Amendment right to  open proceedings with com m on law  right to inspect and 
copy public records).
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graphic . . . materials’”) (quoting United States v. Criden, 648 F.2d 814, 830 (3d 
Cir. 1981) (Weis, J., concurring in part and dissenting in part)). As the Supreme 
Court has explained, pornographic materials involving children “are a permanent 
record of the children’s participation and the harm to the child is exacerbated by 
their circulation.” New York v. Ferber, 458 U.S. 747, 759 (1982). Moreover, dis
tribution of child pornography “violates ‘the individual interest in avoiding disclo
sure of personal matters.’” Id. at 759 n.10 (quoting Whalen v. Roe, 429 U.S. 589, 
599 (1977)). Consequently, children who appear in pornographic pictures and 
films suffer a personal invasion with each viewing of the material.3 Indeed, one 
district court employed precisely this reasoning in denying press access to video
tapes depicting relations and conversations between a kidnap victim and the kid
napper who subsequently raped her. In re Application o f  KSTP Television, 504 F. 
Supp. at 362 (“Release of the tapes for public dissemination would impinge upon 
the precious privacy rights of Mary Stauffer, the unfortunate victim of the crime.”). 
Because the tapes had previously been shown during the trial of the kidnapper, the 
district court concluded that “any additional information inherent in the video tape 
form can serve only to accent the morbid and lurid details of the crime and pander 
to lascivious curiosity.” Id. at 363.

The decision in KSTP Television  has given rise to the settled principle that con
cern for the privacy of third parties can override the presumption of access to jud i
cial records. Valley Broad., 798 F.2d at 1294 & n.7 (citing KSTP Television  with 
approval); In re Application o f  National Broad. Co., 653 F.2d 609, 619-20 (D.C. 
Cir. 1981) (same); Criden, 648 F.2d at 825 (same). In child pornography prosecu
tions, this principle rebuts the presumption of public access to trial exhibits. See 
id. (discussing KSTP Television)-, cf. a lso Nixon, 435 U.S. at 598 (noting that “the 
common-law right of inspection has bowed before the power of a court to insure 
that its records are not ‘used to gratify private spite or promote public scandal’ 
through the publication of ‘the painful, and sometimes disgusting, details of a di
vorce case’”) (quoting In re Caswell, 29 A. 259, 259 (R.I. 1893)). By interposing 
concern for the privacy of the children who appear in the pornographic exhibits 
admitted at trial, the government can defeat common law claims asserted in support 
of public access to such exhibits, and courts can take action to prevent the public 
availability of the exhibits.

WALTER DELLINGER 
Assistant A ttorney General

Office o f  Legal Counsel

1 This problem  is com pounded when the press and public receive perm ission to copy exhibits in child 
pornography prosecutions.

[A] press representative in reporting a trial may adequately inform  the general public about a 
challenged m otion picture film by describing it as pornographic. It is not necessary that the film 
or excerpts be released for use in the evening TV news Indeed, to perm it such a showing under 
the guise o f news would only thwart the laws prohibiting exhibition.

Criden, 648 F.2d at 831 (W eis, J , concurring in part and dissenting in part)
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Whether the Office of the Vice President is an “Agency” for 
Purposes of the Freedom of Information Act

T h e  O ffice  o f  the  V ice P res id e n t is no t an  “agency” fo r purposes o f  th e  F reedom  o f  In form ation  Act

February 14, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  

C o u n s e l  a n d  D i r e c t o r  o f  A d m in i s t r a t i o n  

O f f ic e  o f  t h e  V ic e  P r e s id e n t

This memorandum responds to your request for the opinion of the Office of Le
gal Counsel as to whether the Office o f  the Vice President (“OVP”) is an “agency” 
for purposes o f the Freedom of Information Act, 5 U.S.C. § 552 (“FOIA”). For the 
reasons set forth below, we conclude that it is not.

The FOIA definition of “agency” includes an “establishment in the executive 
branch of the Government (including the Executive Office of the President).” Id. § 
552(f)(1)- Relying on the conference committee report explaining the 1974 
amendment to the definition, the Supreme Court has held that the term “agency” 
does not cover ‘“ the President’s immediate personal staff or units in the Executive 
Office whose sole function is to advise and assist the President.’” Kissinger v. 
R eporters Comm, f o r  Freedom of the Press, 445 U.S. 136, 156 (1980) (quoting 
H.R. Conf. Rep. No. 93-1380, at 15 (1974)).

As a threshold matter, we note that a court might decide that the OVP, which is 
only a small personal staff for the Vice President, does not even qualify as an 
“establishment.” We believe that is a reasonable position, although the law is un
settled as to the definition of “establishment.” There is no need to rely on that po
sition, however, because in our opinion the following analysis, based on case law, 
definitively establishes that the OVP is not an “agency.”

The OVP clearly satisfies the Supreme Court’s “sole function” test, because the 
Vice President and his staff do not have “substantial independent authority in the 
exercise of specific functions,” Soucie v. D avid, 448 F.2d 1067, 1073 (D.C. Cir. 
1971), but rather have the sole function of advising and assisting the President. 
See gen era lly  M eyer v. Bush, 981 F.2d 1288, 1295 (D.C. Cir. 1993). The Vice 
President has no constitutional or statutory responsibilities as an executive branch 
officer,1 and the common understanding that his executive role is limited to advis
ing and assisting the President (as determined by each President) is confirmed by 
the statute authorizing appropriations and other assistance and services for the Vice

1 T here  is no need, o f course, to consider the Vice P residen t's  responsibilities as the President o f the 
Senate, see  U S C onst art I. § 3, cl. 4, because the FOIA does not apply to C ongress.
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President: “In order to enable the Vice President to provide assistance to the 
President in connection with the performance of functions specially assigned to the 
Vice President by the President in the discharge of executive duties and responsi
bilities.” 3 U.S.C. § 106(a).2

Indeed, because of the constitutional status of the Vice President, a court might 
decide that it is not even necessary to consider whether the OVP satisfies the “sole 
function” test. In holding that the President is not an agency for purposes of the 
Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“APA”), the Supreme Court 
adopted an “express statement” rule:

The President is not explicitly excluded from the APA’s purview, 
but he is not explicitly included, either. Out of respect for the sepa
ration of powers and the unique constitutional position of the Presi
dent, we find that textual silence is not enough to subject the 
President to the provisions o f the APA. We would require an ex
press statement by Congress before assuming it intended the Presi
dent’s performance of his statutory duties to be reviewed for abuse 
of discretion.

Franklin v. M assachusetts, 505 U.S. 788, 800-01 (1992). Because the Vice Presi
dent is also a constitutional officer, see  U.S. Const, art. II, § 1, cl. 1, the same 
“express statement” rule should apply in the present context, which would neces
sitate an express reference to the Vice President rather than the general 
“establishment in . . . the Executive Office of the President” formulation. Thus, the 
absence of such an express statement in the FOIA definition of “agency” requires 
the conclusion that Congress did not intend to subject the Vice President and his 
Office to the FOIA.

The understanding that the Vice President and his staff, like the President and 
his staff, are outside the coverage of the FOIA is confirmed by the treatment of the 
OVP under the Presidential Records Act, 44 U.S.C. §§ 2201-2207 (“PRA”). 
These two statutes are “in pari materia” and should be construed together. The 
PRA covers all EOP records that are not covered by the FOIA. See H.R. Rep. 95-

* The O V P thus appears to present alm ost as straightforw ard and sim ple a case as the O ffice o f  the Presi
dent (i e , the White House Office) with respect to satisfying the ' ‘sole function” test “The legislative history 
[of FO IA ’s ‘agency* definition] is unam biguous in explaining that the ‘Executive O ffice’ does not in 
clude the O ffice of the President ” Kissinger, 445 U.S. at 156 (holding that Henry K issinger’s notes in ca
pacity of Assistant to the President were not “agency records”) M ore difficult questions are presented by the 
larger Executive Office o f the President (“ EOP’’) units with m ore diverse responsibilities, such as the C oun
cil on Environmental Quality, which has been held to be a FOIA agency, see Pacific Legal Found  v. Council 
on Envtl Quality, 636 F.2d 1259 (D C  C ir 1980), or the National Security Council (“N SC’’), the FOIA 
status o f  which is being litigated, see Arm strong v Executive O ffice o j President, I F 3d (274, 1296 (D .C  
C ir 1993), and which this Office has recently opined is not a FOIA agency, see M em orandum  for Alan J 
Kreczko, Special Assistant to the President and Legal Adviser, NSC, from W alter Dellinger, Acting Assistant 
Attorney General, Office o f Legal Counsel, Re Status oj N SC  as an  "A g e n cv” under FOIA (Sept. 20, 1993).

1 1



O pinions o f the O ffice o f  Legal Counsel

1487, at 3 (1978) (“The definition of Presidential records was designed to encom
pass those records which currently fall outside the scope of the [FOIA].”) reprinted  
in 1978 U.S.C.C.A.N. 5732, 5734; 44 U.S.C. § 2 2 0 l(2)(B)(i) (“Presidential rec
ords” do not include “official records o f  an agency (as defined in [the FOIA]).”). 
The PRA contains an express statement that OVP records are presidential records 
rather than agency records. 44 U.S.C. § 2207 (“Vice-Presidential records shall be 
subject to the provisions of this chapter in the same manner as Presidential rec
o rd s ”). See gen erally Armstrong  v. Bush, 924 F.2d 282, 286 n.2 (D.C. Cir. 1991) 
(explaining that components of the EOP fall into two categories — those that cre
ate presidential records subject to the PRA and those that create federal (i.e., 
agency) records subject to the Federal Records Act and the FOIA; OVP is in for
mer category).

For the foregoing reasons, we conclude that the Office of the Vice President is 
not an “agency” for purposes of the Freedom of Information Act.

WALTER DELLINGER 
A ssistant Attorney General 

Office o f  Legal Counsel
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Applicability of Emoluments Clause to Employment of 
Government Employees by Foreign Public Universities

T he E m olum en ts  C lause o f  the C onstitu tion  does not app ly  in the cases o f  g o v e rn m en t em p loyees  
o ffered  faculty  em p loym en t by  a  foreign  pub lic  university  w here  it can  be show n  that the un iversity  
acts in dependen tly  o f  the foreign sta te  w hen  m aking faculty  em p lo y m en t decisions.

March 1, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  C h ie f  C o u n s e l  

G o d d a r d  S p a c e  F l ig h t  C e n t e r  

N a t io n a l  A e r o n a u t ic s  a n d  S p a c e  A d m in is t r a t io n

This memorandum responds to your request of September 9, 1993, for our 
opinion concerning the applicability of the Emoluments Clause, U.S. Const, art. I, 
§ 9, cl. 8 (“Emoluments Clause”), to the employment by the University of Victoria 
in British Columbia, Canada, of two scientists on leave without pay from the God
dard Space Flight Center (“Goddard”), a component of the National Aeronautics 
and Space Administration (“NASA”).1 We conclude that the Emoluments Clause 
does not apply in these cases.

I.

As Goddard has explained, Drs. Inez Fung and James K. B. Bishop have sought 
your administrative approval for employment as Professors in the School of Earth 
and Ocean Sciences at the University of Victoria until August 31, 1994. During 
that period, the two scientists would be in Leave Without Pay status from their 
positions at the Goddard Institute for Space Studies, a component of Goddard. 
(Goddard is itself a NASA field installation.) Both scientists hold the position of 
Aerospace Technology (AST)/Global Ecology Studies at the GS-15 level. For 
their services in teaching and research while on leave, Drs. Fung and Bishop would 
be paid $85,000 and $70,000 respectively by the University of Victoria.

The University of Victoria operates under the University Act, a statute enacted 
by the legislature of British Columbia. See University Act, R.S.B.C., ch. 419 
(1979) (Can.) (“University Act”). The Act provides that the university is to consist 
of a chancellor, convocation, board, senate, and faculties. University Act, § 3(2). 
The chancellor is to be elected by the members of the convocation, id. § 11(1), and 
is to serve on the board of governors, id. § 19(a). The convocation is composed of

1 See  Letter for W alter Dellinger, Acting Assistant Attorney General, O ffice o f Legal Counsel, from Law- 
rence F. W atson, C hief Counsel, G oddard Space R ig h t Center, National A eronautics and Space A dm inistra
tion (Sept. 9, 1993) (the “Goddard M em  ”)
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the chancellor, the president, the members o f the senate, all faculty members, all 
graduates, all persons added to the roll of the convocation by the senate, and all 
other persons carried on the roll before July 4, 1974. Id. § 5(1).

The Supreme Court o f Canada has outlined the powers of the boards of gover
nors and senates subject to the University Act:

Under the U niversity Act, R.S.B.C. 1979, c. 419, the management, 
administration and control of the property, revenue, business and af
fairs of the university are vested in a board of governors consisting 
o f 15 members. Eight of the members are appointed by the Lieu
tenant Governor in Council, but two of these must be nominated by 
the alumni association. The provincial government, therefore, has 
the power to appoint a majority of the members of the board of 
governors, but it does not have the power to select a majority. The 
academic government of the university is vested in the senate, only 
a minority of the members of which are appointed by the Lieutenant 
Governor.

Harrison v. U niversity o f  British Colum bia, [1990] 3 S.C.R. 451, 459 (Can.) 
(plurality op.). Further, “under s. 22(1) of the Act, the Lieutenant Governor ‘may, 
at any time, remove from office an appointed member of the board.’” Id. at 467 
(Wilson, J., dissenting).

In general, the “management, administration and control of the property, reve
nue, business and affairs of the university are vested in the board.” University Act, 
§ 27. In addition, the university “enjoys special government-like powers in a num
ber o f respects and the exercise of these would presumably fall under the jurisdic
tion of the board. It has the power to expropriate property under s. 48 and its pro
perty is protected against expropriation under s. 50. It is exempt from taxation un
der s. 51. The board may also borrow money to meet University expenditures (s. 
30) and appoint advisory boards for purposes it considers advisable (s. 33). The 
University may not dispose of its property without the approval of the Lieutenant 
Governor (s. 47(2)).” Harrison, [1990] 3 S.C.R. at 467 (Wilson, J., dissenting).

As pointed out above, the academic governance of the university is vested in the 
senate. University Act, § 36. The senate is composed of a number of persons, 
including the chancellor, the president, deans, administrators, faculty, students, 
four members of convocation, representatives of affiliated colleges, and four per
sons appointed by the Lieutenant Governor. Id. § 34(2). Thus, only a relatively 
small minority of the senate will consist of governmental appointees.2

2 ‘‘W ith respect to som e im portant matters, how ever, the decisions of the senate are effectively controlled 
by the board o f  g o v e r n o r s H arrison, [1990] 3 S C R at 469 (W ilson, J , dissenting) For exam ple, “every 
resolution passed  by the senate respecting the establishm ent or discontinuance o f  any faculty, departm ent, 
course o f  instruction, chair fellow ship, scholarship, exhibition, bursary or prize (s 36(0) as well as internal
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Finally, the faculty is “constituted by the board, on the recommendation of the 
senate.” University Act, § 38. The faculty has various powers, including the 
power to determine, subject to the approval of the senate, courses of instruction. 
Id. § 39(d).

II.

The Emoluments Clause, U.S. Const, art. I, § 9, cl. 8, provides:

No Title of Nobility shall be granted by the United States: And no 
Person holding any Office of Profit or Trust under them, shall, 
without the Consent of the Congress, accept of any present, 
Emolument, Office, or Title, of any kind whatever, from any King,
Prince, or foreign State.

Goddard advances two basic arguments for concluding that the Emoluments 
Clause is inapplicable in these cases. First, it maintains that the University of 
Victoria is not a “foreign State” within the meaning of the Clause. Second, it sug
gests that when a Federal employee is on Leave of Absence Without Pay status, he 
or she does not occupy an “Office of Profit or Trust” under the United States.

For reasons somewhat different from Goddard’s, we agree that the Clause is in
applicable here. Although we believe that foreign public universities, such as the 
University of Victoria, are presumptively foreign states under the Emoluments 
Clause, we also find that, in this case, the university can be shown to be acting in
dependently of the foreign state with respect to its faculty employment decisions. 
Because such a showing can be made, we conclude that in that context the Univer
sity of Victoria should not be considered a foreign state.

A.

The Emoluments Clause was adopted unanimously at the Constitutional Con
vention, and was intended to protect foreign ministers and other officers of the 
United States from undue influence and corruption by foreign governments —  a 
danger of which the Framers were acutely aware.3 James M adison’s notes on the 
Convention for August 23, 1787, report:

Mr[.] Pinkney urged the necessity of preserving foreign Ministers & 
other officers of the U.S. independent of external influence and

Applicability o f  Emoluments Clause to Employment o f  Government Em ployees by
Foreign Public Universities

faculty matters and terms o f affiliation with other universities is o f no force or effect unless approved by the 
board (s 37) " h i

3 See, e g , The Federalist No 22, at 149 (A lexander Ham ilton) (C linton Rossiter ed , 1961) (“One o f the_ 
weak sides o f republics, among their numerous advantages, is that they afford too easy an inlet to foreign 
corruption ’’)
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moved to insert —  after Art[.] VII sect[.] 7. the clause following —
“No person holding any office o f  profit or trust under the U.S. shall 
without the consent of the Legislature, accept of any present, 
emolument, office or title of any kind whatever, from any King,
Prince or foreign State[”] which passed nem: contrad.

2 The R ecords o f  the F ederal Convention o f  1787, at 389 (M. Farrand ed., 1966) 
(“Records”); see also  3 id. at 327 (remarks of Governor Randolph).4 “Consistent 
with its expansive language and underlying purpose, the provision has been inter
preted as being ‘particularly directed against every kind of influence by foreign 
governm ents  upon officers o f the United States, based upon our historic policies as 
a nation.’” A pplicability o f  Emoluments Clause to  P roposed Service o f  G overn
ment E m ployee on Com mission of International H istorians, 11 Op. O.L.C. 89, 90
(1987) (quoting 24 Op. A tt’y Gen. 116, 117 (1902)).

Our Office has been asked from tim e to time whether foreign entities that are 
public institutions but not diplomatic, military, or political arms of their govern
ment should be considered to be “foreign Statefs]” for purposes of the Emoluments 
Clause. In particular, we have been asked whether foreign public universities con
stitute “foreign State[s]” under the Clause. Our prior opinions on this subject have 
not been a seamless web. Thus, in an opinion that Goddard cites and relies upon, 
we concluded that while the University of New South Wales was clearly a public 
institution, it was not so clear that it was a “foreign State” under the Emoluments 
Clause, given its functional and operational independence from the federal and 
state governments in Australia.5 Accordingly, we opined that the question posed 
there —  whether a NASA employee could accept a fee of $150 for reviewing a 
Ph.D. thesis —  had to be answered by considering the particular circumstances of 
the case, in order to determine whether the proposed arrangement had the potential

4 T he Em olum ents C lause builds upon practices that had developed during the period o f the C onfedera
tion:

It was the practice o f Louis XVI of F rance to give presents to departing ministers who signed 
treaties w ith  France Before he left France in mid-1780, A rthur Lee received a portrait o f Louis
set in d iam onds atop a gold sn u ff box In O c tober 1780 Lee turned the gift over to Congress, and
on I D ecem ber C ongress resolved that he cou ld  keep the g ift In Septem ber 1785 Benjamin 
Franklin  inform ed Secretary for Foreign A ffairs John Jay that, when he left France, Louis XVI 
presented him  with a m iniature portrait o f him self, set with 408  diam onds In October Jay rec
om m ended to C ongress that Franklin be perm itted  to keep the miniature in accordance with its 
D ecem ber 1780 ruling about a similar m iniature given to Lee In M arch 1786 Congress ordered
that Franklin  be perm itted to keep  the gift A t the same time, Congress also allowed Jay him self 
to  accept the g ift o f a horse from  the King o f  Spain even though Jay was then engaged in nego
tiations w ith S pain ’s representative, Don D iego  de Gardoqui

10 The D ocum entary  H istory  o f  the Ratification o f  the Constitution  1369 n 7 (John P Kaminski et al. eds ,
1993), see  a lso  P resident R ea g a n ’s Ability to R ece ive  R etirem ent Benefits fro m  the State o f  California, 5 
O p. O .L C. 187, 188 (1981) (d iscussing background o f the ratification o f the C lause).

3 See  M em orandum  for H G erald Staub, O ffice  o f C hief C ounsel, NASA, from Samuel A. Alito, J r , 
Deputy A ssistant A ttorney G eneral, Office of Legal Counsel, Re. Emoluments C lause Q uestions ra ised  by  
NASA S c ien tis t's  P roposed C onsulting A rrangem ent with the U niversity o f  N ew  South Wales (M ay 23, 
1986)
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for corruption or improper foreign influence of the kind that the Emoluments 
Clause was designed to address. On other occasions, however, we have construed 
the Emoluments Clause to apply to public institutions of higher education in for
eign countries without engaging in such an inquiry.6

In re-examining these precedents, we have considered the claim that foreign 
universities, even if “public” in character, should generally not be considered to be 
instrumentalities of foreign states for purposes of the Emoluments Clause. On be
half of this view, it can be argued that the Clause was designed to guard against the 
exercise of improper influence on United States officers or employees by the po
litical, military, or diplomatic agencies of foreign states, because payments by 
those agencies are most likely to create a conflict between the recipient’s Federal 
employment and his or her outside activity. Because public universities do not 
generally perform such functions, they ought not, on this analysis, to be brought 
within the Clause.7

After considering the question carefully, we have concluded that such an inter
pretation of the Emoluments Clause is mistaken. Foreign public universities are, 
presumptively, foreign states within the meaning of the Clause.8

The language of the Emoluments Clause is both sweeping and unqualified.9 
The Clause in terms prohibits those holding offices of profit or trust under the 
United States from accepting “any present, Emolument, Office, or Title, o f  any 
kind whatever” from “any . . . foreign State” unless Congress consents. U.S. 
Const, art. I, § 9, cl. 8. (emphases added). There is no express or implied excep
tion for emoluments received from foreign states when the latter act in some ca
pacity other than the performance of their political, military, or diplomatic 
functions. The decision whether to permit exceptions that qualify for the Clause’s 
absolute prohibition or that temper any harshness it may cause is textually com

Applicability• o f  Emoluments Clause to Employment o f  Government Em ployees by
Foreign Public Universities

6 See. e g , M emorandum to File from Robert J. Delahunty, Acting Special Counsel, Re. Applicability' oj 
Emoluments Clause to Employm ent o f  CFTC A ttorney bv East China Institute oj Politics and Law  (Aug. 27, 
1992), M emorandum to Files from Barbara E Armacost, Re Emoluments Clause an d  Appointm ent to the 
P resident’s  Committee on the A rts  and H um anities (Nov 15, 1990) The General Accounting O ffice has 
reached a sim ilar result in a related context See 44 Comp. G en 130 (1964) (retired C oast G uard officer 
subject to recall to active duly held not entitled to retirement pay for period in which he was teaching for 
Department o f Education o f Stale o f Tasm ania, Australia)

See  G erald S Schatz, Federal A d v iso r: Committees, Foreign Conflicts o j Interest, The Constitution, 
and D r F ranklin’s Snujf Box, 2 D C. L Rev 141, 163, 166 (1993) (“The Em olum ents C lause 's  reference to 
foreign states was a reference to foreign governm ents' acts in their sovereign capacity, as distinguished from 
the acts . . o f foreign governm ental entities w ithout the legal capacity to represent the national sovereign 

The Clause addresses the problem  o f conflict of interest on the part o f a U S G overnm ent functionary 
vis-a-vis a foreign sovereign in a sovereign capacity The C lause thus may not be assum ed to disqualify from 
U S Governm ent service an academic paid by a foreign governm ent with which the officer does not 
deal.").

8 See also Applicability o f the Emoluments Clause To Non-G overnm ent M embers oj A C U S , 17 Op
O L C 114, 121-23 (1993) (opining that Em olum ents Clause applies to foreign public universities)

9 A ccord  49 Com p Gen 819, 8 2 1 (1970) (the “drafters [of the C lause] intended the prohibition to have 
the broadest possible scope and applicability”)
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mitted to Congress, which may give consent to the acceptance of offices or 
emoluments otherwise barred by the Clause.10

Further, it serves the policy behind the Emoluments Clause to construe it to ap
ply to foreign states even when they act through instrumentalities, such as univer
sities, which do not perform political, military, or diplomatic functions. Those who 
hold offices under the United States must give the government their unclouded 
judgm ent and their uncompromised loyalty.11 That judgment might be biased, and 
that loyalty divided, if they received financial benefits from a foreign government, 
even when those benefits took the form of remuneration for academic work or re
search.12 Moreover, institutions of higher learning are often substantially funded, 
whether directly or indirectly, by their governments, and university research pro
grams or other academic activities may be linked to the missions of their govern
mental sponsors, including national scientific and defense agencies.13 Thus, United 
States Government officers or employees might well find themselves exposed to 
conflicting claims on their interests and loyalties if they were permitted to accept 
employment at foreign public universities.14

Finally, Congress has exercised its power under the Emoluments Clause to cre
ate a limited exception for academic research at foreign public institutions of 
learning. The Foreign Gifts and Decorations Act provides in part that Federal em
ployees may accept from foreign governmental sources “a gift of more than mini
mal value when such gift is in the nature of an educational scholarship.” 5 U.S.C. 
§ 7342(c)(1)(B).15 Thus, Congress has recognized that foreign governmental bod
ies may wish to reward or encourage scholarly or scientific work by employees of 
our Government, but has carefully delimited the circumstances in which Federal 
employees may accept such honors or emoluments That suggests that Congress

10 A ccordingly, C ongress has acted in appropriate cases to relieve certain  classes o f governm ent person- 
nel, e g , reiired m ilitary officers, from applications o f the C lause. See W ard v United S ta tes , 1 Cl Ct. 46
(1982).

11 See A pplication  o f  E m olum ents Clause to Part-Tim e C onsultant f o r  the N uclear Regulatory C om m is
sion, 10 Op. O .L .C . 96, 100(1986)

C onsistent with this view, we have opined that an em ployee o f the National Archives could not serve 
on an international com m ission o f  historians created  and funded by the Austrian G overnm ent to review  the 
wartim e record o f Dr. Kurt W aldheim , the President o f Austria. See generally, 11 Op O L C. 89 (1987)

n  G od d ard ’s ow n link with C olum bia U niversity in New Y ork City, see  Goddard M em. at 3, 7, is illus
trative.

14 O f course, the sam e predicam ent could a n se  if G overnm ent em ployees worked at private  universities 
abroad (or even in the United States). But the fact that the Em olum ents C lause does not address every situa
tion in w hich G overnm ent em ployees might be  subjected to im proper influence from foreign slates is no 
reason to refuse to apply it to the cases which it does  reach.

13 W e have opined that this exception app lied  to an aw ard o f approxim ately $24,000 by a foundation
acting on behalf o f the W est G erm an Governm ent to a scientist em ployed by the Naval Research Laboratory 
We reasoned that a “program  designed to honor United States scientists and enable them to stay for an ex
tended period at research institutes in the Federal Republic o f G erm any to carry out research o f  the 
A w ardee 's  own choice seem s to be in the natu re  of an educational scholarship, acceptance o f which C on
gress has perm itted.M Letter for W alter T. Skallerup, Jr., G eneral Counsel, Department o f the Navy, from
Robert B. Shanks, Deputy A ssistant Attorney G eneral, O ffice o f Legal Counsel at 4 (M ar 17, 1983) (internal 
quotation om itted).

18



believes both that the Emoluments Clause extends to paid academic work by Fed
eral employees at foreign public universities and that the Clause’s prohibition on 
such activity should generally remain in force.

Accordingly, we conclude that foreign governmental entities, including public 
universities, are presumptively instrumentalities of foreign states under the 
Emoluments Clause, even if they do not engage specifically in political, military, or 
diplomatic functions.16

B.

Having found that foreign public universities may and presumptively do fall un
der the Emoluments Clause, we turn next to the question whether the University of 
Victoria in particular is an instrumentality of a foreign state (the province of British 
Columbia), and hence within the Clause. We conclude that it is not, at least with 
respect to the faculty employment decisionmaking that is in issue here. Goddard 
contends:

The ability of [Canadian] federal or provincial government officials 
to influence and control the actions of [the University of Victoria’s 
board, senate, and faculty] is most possible concerning the Board, 
but in all three cases is minimized by the other members of the or
ganizations, the sources from which those members are obtained, 
the method of their ominations and appointments, and the proce
dures concerning replacem ent. . . .

Thus, it appears [that] the University of Victoria is established as 
a largely self-governing institution, with minimal influence exercis
able over the daily affairs and even general policies of the Univer
sity.

Goddard Mem. at 6.

Applicability o f  Emoluments Clause to Employment o f  Governm ent Em ployees by
Foreign Public Universities

16 We would also reject any argum ent that foreign public universities should be excluded from the pur- 
view o f the Em olum ents Clause on the theory that the Clause must be taken to prohibit only the acceptance 
o f office or em olum ents bestowed by a foreign state while engaged in perform ing “traditional”’ governm ental 
functions, 1 e , functions that governm ents would normally have performed at the tim e o f the fram ing The 
theory assumes that governm ental support for higher education would not have been am ong such functions. 
The argument has several flaws. First, there is no such exception provided by or im plicit in the language of 
the Clause Second, the purposes o f the Clause are better served if it is understood to cover all the functions 
o f m odem  governm ent, not some nauow  class o f them. Third, the Fram ers appear to have thought that 
support for higher education was indeed a legitim ate function of governm ent The C onstitutional C onven
tion considered a proposal to em pow er Congress to establish a national university, but rejected it on the 
ground that the pow er was already em braced within the D istrict o f C olum bia Clause See 2 Records at 616 
President George W ashington, in his first and eighth annual addresses, called on Congress to consider estab
lishing a national university. See  30 rhe W riting,\ o f  G eorge W ashington  494 (John Fitzpatrick ed , 1939), 
35 id. at 316-17
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W ithout attempting to decide whether, as Goddard claims, the University of 
Victoria is generally free from the control of the provincial government of British 
Columbia, we think that the evidence shows that the university is independent of 
that government when making faculty employment decisions. We rely here chiefly 
on the Supreme Court of Canada’s decisions in the Harrison  case, cited above, and 
in the companion case, McKinney v. University o f  Guelph, [1990] 3 S.C.R. 229 
(Can.).

The principal question presented in H arrison  was whether the University of 
British Colum bia’s mandatory retirement policy respecting its faculty and admin
istrative staff was consistent with the requirements of the Canadian Charter of 
Rights and Freedoms (“the Charter”) .17 W hether the Charter applied turned on 
whether the challenged policy constituted governmental action —  an inquiry rais
ing issues at least somewhat akin to those posed by the “State action” doctrine in 
United States jurisprudence. See H arrison, [1990] 3 S.C.R. at 463 (plurality 
op.).18 Over dissent, the Court held that the university’s policy was not govern
mental action under the Charter. In reaching that conclusion, three of the seven 
judges drew a distinction between “ultimate or extraordinary control and routine or 
regular control,” and held that while the government of British Columbia may be 
able to exercise the former, it lacked “ the quality of control that would justify the 
application of the Charter." Id.\ see a lso  id. at 478 (L’Heureux-Dube, J., dissent
ing on the appeal only) (university not “government” for purpose of section 32 of 
Charter).

Similarly, in M cKinney, a majority of the Court, again over dissent, held that the 
mandatory retirement policies of the defendant universities (there, located in the 
Province of Ontario) did not implicate the Charter. Moreover, the lead opinion 
emphasized the autonomy of the provincial universities when making faculty em
ployment decisions:

The C harter apart, there is no question of the power of the uni
versities to negotiate contracts and collective agreements with their 
employees and to include within them provisions for mandatory re
tirement. These actions are not taken under statutory compulsion, 
so a Charter attack cannot be sustained on that ground. There is

17 T he  C anadian  C harter is, in essence, a bill o f  rights The Federal Governm ent o f Canada “enacted first 
the C anadian B ill o j R ights, R S.C., 1985, App. Ill, in 1960 and then the Canadian Charter o f  R ights and  
Freedom s  in 1982, the latter having constitutional status. The values reflected in the C harter  were to be the 
foundation o f  all law s, part o f the ‘supreme law  o f  C anada’ against w hich the constitutionality of all other 
laws w as to be measured.*’ M cK inney v U niversity o f  G uelph, [1990] 3 S.C  R at 355 (W ilson, J., d issent
ing)

1 B ut see  M cK inney , [1990] 3 S.C.R. at 274-75  (plurality op.) (noting certain differences between Cana
dian and A m erican  doctrines), id. at 343-44 (W ilson, J., d issenting) ( “This Court has already recognized that 
while the A m erican jurisprudentia l record may provide assistance in the adjudication o f C harter  claim s, its 
utility is lim ited . . The C harter  has to be understood and respected  as a uniquely C anadian constitutional 
docum ent.’').
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nothing to indicate that in entering into these arrangements, the uni
versities were in any way following the dictates of the government. 
They were acting purely on their own initiative . . . .

Applicability o f  Emoluments Clause to Em ploym ent o f  Governm ent Em ployees by
Foreign Public Universities

The legal autonomy of the universities is fully buttressed by their 
traditional position in society. Any attempt by government to influ
ence university decisions, especially decisions regarding appoint
ment, tenure and dismissal o f academic staff, would be strenuously 
resisted by the universities on the basis that this could lead to 
breaches of academic freedom. In a word, these are not government 
decisions.

M cKinney, [1990] 3 S.C.R. at 269, 273 (plurality op.); see a lso  id. at 418-19 
(L’Heureux-Dube, J., dissenting) (while universities may perform certain public 
functions attracting Charter review, hiring and firing of employees at universities in 
both British Columbia and Ontario are not among such actions: “Canadian univer
sities have always fiercely defended their independence”).

While the Ontario statute at issue in M cKinney differed from the British Colum
bia statute considered in Harrison (in particular, Ontario’s statutes, unlike British 
Columbia’s, did not permit the provincial government to appoint a majority of a 
university board’s membership), the Harrison  plurality held that these differences 
did not establish that the core functions of the British Columbian universities were 
under the province’s control. H arrison , [1990] 3 S.C.R. at 463-64 (plurality op.) 
Thus, the Court’s statements in M cKinney concerning the autonomy of O ntario’s 
universities in matters of faculty employment would apparently hold true for the 
universities in British Columbia as well.19 Furthermore, even the dissent in H arri
son acknowledged “the lack of government control over the mandatory retirement 
policy specifically in issue here and over matters specifically directed to the princi
ple of academic freedom.” Id. at 471-72 (Wilson, J., dissenting).20 The remaining 
member of the Court accepted the trial court’s finding that the university’s em-

19 Judge Sopinka concurred in the conclusions and reasoning o f the Harrison  p lurality except on the 
question w hether the mandatory retirem ent policy was “ law ” within the meaning o f section 15(1) o f  the 
C anadian Charter He would have preferred not to decide that question on  the basis o f the assum ption  that 
the university was part o f the governm ent H arrison, [1990] 3 S.C R at 481 (Opinion o f Sopinka, J ). In 
M cKinnev, Judge Sopinka agreed that “a university is not a governm ent entity for the purpose o f attracting 
the provisions o f the Canadian C harter o f  R ights an d  Freedom s  ” [ 1990] 3 S C R at 444. W hile not being 
w illing to say that “none of the activities of a university are governm ental in nature,’’ he was o f the opinion 
that “ the core functions o f a university are non-governm ental and therefore not directly subject to the C har
ter T his applies a fortio ri to the university 's relations with its staff ” Id. (Opinion o f Sopinka, J ) As in his 
opinion in H arrison, he preferred not to reach the question w hether, if a university were part of the govern
ment, its mandatory retirement policies would be “law ” for purposes o f the Canadian C harter Id.

20 Judge Cory agreed with Judge W ilson that the U niversity of British C olum bia form ed part o f the gov
ernm ent for purposes of section 32 of the Canadian Charter, but disagreed with her on o ther grounds. Harri- 
son, [1990] 3 S C.R. at 481 (Opinion o f Cory, J ) .
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ployment agreements were essentially private contracts. Id. at 479-80 (L’Heureux- 
Dube, J., dissenting on appeal only).

These Canadian cases cannot o f course determine our interpretation o f the 
Emoluments Clause. But they do provide compelling evidence that the University 
of Victoria is independent o f the government of British Columbia with respect to 
decisions regarding the terms and conditions of faculty employment. Because that 
showing can be made, we believe the university should not be considered to be a 
foreign state under the Emoluments Clause when it is acting in that context.21

CO N CLU SIO N

The Emoluments Clause does not prohibit the two NASA scientists from ac
cepting paid teaching positions at the University of Victoria during their unpaid 
leave of absence from their agency.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel

Since it is not necessary to ou r decision, we do  not address G oddard’s alternative argum ent that Federal 
em ployees in Leave W ithout Pay status do not occupy an O ffice o f Profit or T rust within the meaning o f the 
Em olum ents C lause
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OCC Mortgage Lending Testing Program

Individuals who serve as “ testers” in a proposed Office o f  the Com ptroller o f the Currency program 
designed to identify discriminatory lending practices by national banks would not violate any fed
eral criminal laws if, as part o f the program, they provide false information to targeted banks

March 8, 1994

M  EMORANDUM OPINION FOR THE COMPTROLLER OF THE CURRENCY

Our office has been asked to respond to your request to the Attorney General 
for the Justice Department’s view on whether individuals who serve as “testers” in 
a proposed Office of the Comptroller of the Currency (“OCC”) program designed 
to identify discriminatory lending practices by national banks would be subject to 
criminal liability if, as part of the testing program, they provide false information to 
targeted banks. Based on our understanding of the manner in which the testing 
program will be conducted,1 we do not believe that the testers would violate any 
federal criminal laws. The Criminal Division of the Justice Department has ad
vised us that it agrees with our conclusion.2

I. BACKGROUND

OCC is the primary regulator of national banks. In that role, OCC is responsi
ble for ensuring that national banks comply with federal laws that prohibit racially 
discriminatory lending practices. Last year, OCC announced that it would under
take a serious effort to ferret out such practices. The proposed testing program is 
part of those efforts.3

Posing as prospective borrowers, the testers will communicate with a targeted 
bank and inquire about available home mortgage programs. In the course of their 
discussions with bank personnel, testers may provide false information about their 
identities, employment, income, and credit history. Testers representing different 
racial groups will be given similar false background information to provide to the 
bank. Accordingly, when OCC evaluates the manner in which a targeted bank re
sponds to the testers’ inquiries, the false information will serve as the constant 
factor, while the race of the tester providing the information will be the variable

1 O ur know ledge o f the program  is based on inform ation that we have received from OCC personnel who 
are working on its design and im plem entation

2 O ur opinion is limited to federal law W e have not considered whether false statem ents m ade by the 
testers would violate any state laws

3 Testing is a well-established mechanism for identifying discrim ination in the sale and rental o f housing 
See H avens Realty Corp. v- Coleman, 455 U.S. 363 (1982) We have been told the use of testers to identify 
lending discrim ination is less developed at this point.
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factor. In this way, OCC will seek to determine whether the race of the testers in
fluenced the bank’s conduct, and thus whether the bank may be in violation of the 
federal fair lending laws.

The testing program will be restricted to what is known as the “pre-application” 
phase, which means that the testers will only engage in preliminary discussions 
with bank personnel about available loan programs. The testers will be instructed 
not to fill out any loan applications or any other document, even if the bank re
quests that the testers do so.

The testers will not be OCC employees, but rather, persons hired by organiza
tions with which OCC will contract to administer the testing program. Those or
ganizations will help OCC to design the testing program and to train the testers. 
OCC will, however, oversee and retain ultimate control of the program.

Notice of the testing program will be provided to other federal agencies that 
have some regulatory authority over national banks.4 In addition, we believe that 
OCC should give notice about the testing program to the United States Attorney in 
the particular districts in which targeted banks are located; it is our understanding 
that OCC has no objection to providing such notice.

II. DISCUSSION

In considering whether the OCC testers would be subject to criminal liability, 
we have analyzed four federal statutes that, in certain circumstances, reach false 
statements made to financial institutions. In order of their relevance to the OCC 
testing program, those statutes are 18 U.S.C. § 1014, which proscribes false state
ments made with an intent to influence the actions of a financial institution with 
respect to loans and certain other transactions; 18 U.S.C. § 1344, which proscribes 
efforts to defraud a financial institution or obtain money from the institution; 18 
U.S.C. § 1005, which proscribes the making of false entries in the records of a fi
nancial institution with the intent to deceive officers of the institution; and 18 
U.S.C. § 1001, the general federal false statements statute, which proscribes false 
statements made “in any matter within the jurisdiction of any department or 
agency.”

We do not believe that false statements made by OCC testers in the context of 
pre-application testing would violate any of the four statutes. The critical features 
o f  the OCC testing program are that (i) it will be confined to the pre-application 
stage; (ii) the testers only will be seeking information from targeted banks; (iii) the 
testers will not fill out application forms or submit any other documents to the 
banks; and (iv) the testers will have no intention o f applying for a loan or obtaining 
any funds from the banks. In light of these limitations, the testers will lack the req-

4 T hose agencies include the Federal Deposit Insurance Corporation, the Board o f G overnors o f the Fed
eral R eserve System , and, at least w ith respect to  lending activities, the D epartm ent o f H ousing and Urban 
D evelopm ent and the D epartm ent o f Justice
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uisite intent to violate §§ 1014, 1344, and 1005. As for § 1001, we do not believe 
that the testers’ false statements would come within the scope of that statute, be
cause the statements would not be made in connection with a “matter within the 
jurisdiction of any department or agency.” Furthermore, we do not think that the 
testers false statements would satisfy the “materiality” requirement that most courts 
have read into § 1001.

Our opinion is limited to false statements that may be made as part of the OCC 
pre-application testing program. In our view, persons acting outside the particular 
context of the OCC testing program who make false statements in connection with 
pre-application inquiries could violate the statutes in question here, particularly §§ 
1014, 1344, and 1005. Simply put, such persons might well have the requisite in
tent to violate those statutes, whereas the OCC testers will lack that intent.5

A. Section 1014

18 U.S.C. § 1014 prohibits persons from making false statements, either written 
or oral, “for the purpose of influencing in any way the action of [financial institu
tions] upon any application, advance, discount, purchase, purchase agreement, re
purchase agreement, commitment, or loan.” One of the elements of a § 1014 
violation is “intent to influence action by the financial institution concerning a loan 
or one o f  the other transactions listed in the sta tu te .” United States v. Erskine, 
588 F.2d 721, 722 (9th Cir. 1978) (Kennedy, Cir. J.) (emphasis added). See 
United States v. Krown, 675 F.2d 46, 51 (2d Cir. 1982); United States v. P avlick , 
507 F. Supp. 359, 362 (M.D. Pa. 1980), a ff’d, 688 F.2d 826 (3d Cir. 1982). Be
cause the OCC testing program will be limited to the pre-application setting in 
which testers only will be seeking information from targeted banks, and because

5 B ecause OCC  will be directing the testers' conduct, and because nonce of the testing program  will be 
provided to other affected agencies, we also believe that the program  should be regarded as a valid law en
forcem ent tool designed to uncover violations o f the federal fair lending rules. In that sense, the testing 
program  would be analogous to other federal “sting” operations that have been held to be legal, even where 
the participants in the operations engage in conduct that w ould be illegal outside the law enforcem ent con
text See H am pton v. United S ta tes , 425 U S 484, 490 (1976); id  at 490-91 (Powell, J., concurring); United 
States  v R ussell, 411 U.S 423, 432 (1973), Lew is v U nited States, 385 U S . 206, 208 (1966), see  also 
United S tates v. M osley , 965 F.2d 906, 912 (10th Cir. 1992) (“ the governm ent can act as both supplier and 
buyer in sales o f illegal goods”); United States v Milam, 817 F.2d 1113, 1116 (4th Cir. 1987) (governm ent 
agents may sell counterfeit currency to uncover scheme to distribute such  currency), Shaw  v W inters, 796 
F 2 d  1 124, 1125-26 (9th C ir 1986) (police departm ent may sell stolen food stam ps to uncover fencing op
eration), cert, denied, 481 U.S. 1015 (1987), United S tates v. M urphy, 768 F 2 d  1518, 1528-29 (7th Cir. 
1985) (governm ent agents may offer bribes to public officials to uncover corruption), cert, denied, 475 U.S. 
1012(1986)

W e do not express any opinion as to whether, under the principles o f In re Neagle, 135 U S 1 (1890;, the 
testers’ participation in a valid federal law enforcem ent operation w ould shield them from state prosecution 
if their conduct violated state laws See Baucom  v M artin, 677 F.2d 1346 (1 lth  Cir. 1982) (applying princi
ples o f  In re N eagle  and holding that FBI agent was not subject to state prosecution for attem pting to bribe 
state official as part o f  a federal law enforcem ent operation designed to uncover corruption in state govern
ment) As it relates to the OCC testing program, the issue would be w hether the principles o f In  re Neagle 
apply to persons who are not themselves federal governm ent em ployees, but who are working at the direction 
o f federal officials.
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they will have no intention of actually applying for a loan or entering into any of 
the other types of transactions specified in the statute, their false statements will not 
come within the scope of § 1014.

Construing § 1014 broadly, some courts have held that the statute covers any 
transaction that might subject a financial institution to risk of financial loss.6 But 
even under that reading of § 1014, the testers’ false statements would not violate 
the statute: again, because the testing program will be restricted to the pre
application phase, and because the testers will have no intention of either applying 
for a loan or entering into any of the specified transactions, there is no risk of fi
nancial loss to the targeted bank.7

B. Section 1344

18 U.S.C. § 1344, the federal bank fraud statute, makes it a crime to “knowingly 
execute[], or attempt[] to execute, a  scheme or artifice to (1) defraud a financial 
institution or (2) to obtain any of the moneys, funds, credits, assets, securities or 
other property . . .  o f a financial institution, by means of false or fraudulent pre
tenses, representations, or promises.” Under either prong of the statute, it is not 
necessary to show that the “scheme o r artifice” actually caused the institution a loss 
or that the defendant personally benefitted —  it is enough that the institution is

6 See U nited S ta tes  v Stoddart, 574 F 2d 1050, 1053 (10th C ir. 1978); see also U nited States v Payne, 
602 F.2d 1215, 1219 (5th C ir 1979), ceri denied, 445 U S. 903 (1980) C ourt decisions that look to risk of 
loss in determ ining  w hether a transaction falls w ith in  § 1014 do  not hold that intent to cause a risk o f  loss is 
a necessary elem ent o f  a § 1014 violation

7 A t O C C  s request, we have looked at the defin ition  o f application under the Federal Reserve B oard 's  
regulation im plem enting the Equal Credit O pportunity  Act, 15 U .S C  § 1691 (“ECO A ”). Together, ECOA 
and the F ed ’s Regulation, know n as Regulation B, prohibit banks from discrim inating on the basis o f race 
against ' ‘app lican ts” for credit, and require banks to  send a notice to persons whose applications are rejected, 
the notice m ust set forth the reasons for the b a n k ’s decision to deny the applicant's  request for credit 
Regulation B defines “application" as “an oral o r  w ritten request for an extension o f credit that is m ade in 
accordance w ith procedures estab lished  by a c r e d i to r . . ” 12 C F.R. § 202 2(f) (1993). The Fed 's Official 
S taff In terpretation  o f R egulation B provides that, in the normal course, inquiries o f the sort that the OCC 
testers w ill m ake do not constitute an “application.” For exam ple, the Official Staff Interpretation states that 
no  application has been m ade w hen a consumer a sk s  about (he b an k 's  terms for m ortgage loans and provides 
inform ation about her incom e, and in response, b an k  personnel explain the institu tion 's lending policies 12 
C .F  R p t 202, Supp. I, App. D, at 48-49 (1993).

The O fficial S ta ff Interpretation does state that an inquiry becom es an application when bank personnel 
determ ine that the individual m aking the inquiry would not qualify  for a loan, and that determ ination is 
conveyed to the individual on the spot. It is o u r  understanding that this is unlikely to occur in the OCC 
testing program , given the lim ited nature of the inquiries that the testers will make. However, it is conceiv
able that a bank could  tell a tester that he does not qualify  for a loan, and thereby treat the tester’s request for 
• nform ation as an application for purposes of R egulation  B. This would not mean, how ever, that the request 
would also  be an application for purposes of § 101 4  The focus o f  Regulation B is different from that o f § 
1014 R egulauon  B is concerned w ith the conduct o f  the lender, while § 1014 is concerned with the conduct 
o f  the borrow er. A ccordingly, under Regulation B , whether an inquiry rises to the level o f an application 
depends on how  the bank responds to the prospective borrower, not on what the borrow er says. Indeed, that 
is what the F ed ’s O fficial S taff Interpretation states. Id. at 48. By contrast, under § 1014, it is the statem ents 
and intention o f  the prospective  borrow er that de term ine  w hether an inquiry am ounts to an application or 
o ther transaction  specified  in the statute.
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exposed to a potential loss.8 However, there must be an intention on the part o f the 
defendant to cause an actual or potential loss to the institution.9 The testers will 
have no such intention, since the purpose of the testing program is merely to obtain 
information from a targeted bank, rather than obtaining any funds from the bank. 
As a result, the testers’ false statements will not violate § 1344.

C. Section 1005

In pertinent part, 18 U.S.C. § 1005 imposes criminal penalties on “[w]hoever 
makes any false entry in any book, report, or statement of [a bank] with intent to 
injure or defraud [the bank] . . .  or to deceive any officer [of the bank].” In light of 
the fact that the testers will only seek pre-application information, and will not fill 
out any applications or other documents, they will not make any entries in bank 
records. To be sure, if it is the policy of a targeted bank to record information ob
tained in pre-application meetings with prospective borrowers, then it is conceiv
able that the testers’ false statements could cause bank personnel to make false 
entries. In turn, it could be argued that this would lead the testers to violate § 
1005, through the “aider and abetter” statute, 18 U.S.C. § 2. In our view, however, 
even if the testers’ statements do prompt the bank to make false entries, the testers 
would not have any intention of causing that result, and thus they would lack any 
intention to violate § 1005. See United States v. Barel, 939 F.2d 26, 42 (3rd Cir.
1991) (defendant’s action in causing bank employees to make false entries did not 
violate § 1005 because defendant had no intent to cause the bank to violate the 
statute); United States v. Rapp, 871 F.2d 957, 963-64 (11th Cir.) (defendant did 
not violate § 1005 because there was no evidence that he “knowingly or willfully 
directed or authorized” the making of false entries by bank personnel), cert, d e 
nied, 493 U.S. 890 (1989).10

D. Section 1001

In pertinent part, 18 U.S.C. § 1001 bars the making of false statements “in any 
matter within the jurisdiction of any department or agency of the United States.” A 
false statement need not be made directly to a federal department or agency in or-

8 See, e g., United Stales v Briggs, 965 F 2d 10, 12 (5th C ir 1992), cert, denied, 506 U.S 1067 (1993); 
United States v Solom onson, 908 F.2d 358, 364 (8th C ir 1990), U nited S tates v G oldhla tt, 813 F.2d 619, 
624 (3rd C ir 1987)

9 See, e g , United State* v Jones, 10 F 3d 901, 908 (1st C ir. 1993). U nited States v Saks , 964 F 2d 1514, 
1518 (5th C ir. 1992); United S tates v. Stavroulakis, 952 F 2d 686, 694 (2d Cir ), cert denied, 504 U.S. 926 
(1992).

10 In any event, we have not found any reported decision in which a court has applied § 1005 to persons 
who were not em ployees or officers o f a bank, agents o f a bank, or bank custom ers acting in conjunction with 
bank personnel See Barel, 939 F 2d at 39 (Section 1005 only applies to bank insiders or their accom plices), 
United States v Austin , 585 F 2 d  1271 (5th C ir 1978) (upholding § 1005 conviction o f custom er who was 
acting in tandem  with bank executives to defraud the institution)
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der to come within the purview of § 1001; there are cases upholding convictions 
under the statute for false statements made to state or local governmental agencies 
and private com panies.11 In each of those cases, however, there was a clear 
“nexus” between the entity to which the false statements were made and the func
tion of a federal department or agency.12 As a general proposition, we do not be
lieve that the necessary link will be present here so as to bring the testers’ false 
statements within the jurisdiction of a federal department or agency for purposes of 
§ 1001.

In a number of the § 1001 cases involving false statements to a nonfederal en
tity, the required nexus took the form of a funding relationship between that entity 
and the federal government. In particular, the false statement to the nonfederal 
entity triggered some statutory obligation of the federal entity to disburse funds.13 
No such obligation is implicated by the testers’ false statements to targeted banks. 
In other cases, false statements to a nonfederal entity were made in connection with 
a specific statutory or regulatory arrangement between that entity and a federal 
agency. For example, in United States v. Wright, 988 F.2d 1036 (10th Cir. 1993), 
false statements in a report submitted to a state environmental protection agency 
were reached by § 1001 where the reports were required to be filed with the state 
agency pursuant to regulations of the federal Environmental Protection Agency. 
Similarly, in United States v. Davis, 8 F.3d 923 (2d Cir. 1993), false statements 
made by a federal prisoner to state prison officials were found to be within the am
bit o f § 1001 where the state officials were acting pursuant to a federal statute 
authorizing federal prison officials to  delegate to state officials the responsibility 
for housing federal prisoners.14 Here, however, the testers’ false statements will 
not be tied to a particular program involving the targeted bank and federal agen
cies. Nor do we believe that the testers false statements will normally end up being 
submitted to federal agencies pursuant to some statutory or regulatory require
ment.15 That the OCC and other federal agencies exercise general supervisory

11 See, e.g.. U nited S ta tes  v. D avis, 8 F 3 d  92 3  (2d Cir 1993) (false statem ent to slate agency); United  
States v. Petullo , 709 F.2d 1178 (7th Cir. 1983) (false statem ent to m unicipal agency); United S ta tes  v 
Brack, 747 F.2d 1142 (7th C ir 1984) (false statem ent to private com pany), cert denied, 469 U S 1216 
(1985).

12 See, e.g., U nited S tates v S t M ichael’s C red it Union, 880 F.2d 579, 591 (1st C ir 1989) (in order for § 
1001 to apply to false statem ents m ade to a nonfederal agency, there m ust be a “nexus . between the de
ception o f  the nonfederal agency and the function o f  a federal agency").

15 See, e.g., U nited S ta tes  v Suggs, 755 F 2d 1538 (1 1th C ir. 1985); U nited Slates v. Richmond, 700 F.2d 
1183 (8 th  Cir. 1983); U nited S lates v Petullo, 70 9  F 2d 1178 (7th Cir. 1983). In U nited States v Wolf, 645 
F.2d 23 (10th  C ir 1981), the defendant made a false statem ent to a private corporation, which induced the 
corporation  to d isburse m oney to the defendant Because the d isbursem ent was made pursuant to a federal 
regulatory schem e, the false statem ents were held  to be a m atter within the jurisd iction  o f a federal depart
ment o r agency for purposes o f § 1001.

14 S ee  also U nited  S ta tes v. M ilton, 8 F 3d  39. 46  (D C . Cir. 1993) (false statem ents to private com pany 
m ade pursuant to EEOC directive were within the jurisd iction  o f a federal agency because there was a 
“statutory basis" for the EEO C directive), cert denied , 513 U.S 919 (1994)

15 T he Home M ortgage D isclosure Act (“H M D A ' ) and the relevant im plem enting regulations require a 
financial institution to subm it to the federal bank ing  agencies certain inform ation regarding “com pleted 
applications” to the institution for hom e mortgage loans See  12 U.S C. § 2803, 12 C .F .R . pt 203 (1993)
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authority over the banks does not convert the testers’ false statements into a 
“matter within the jurisdiction” of those agencies.

In addition to our view that the testers’ false statements probably will not meet 
the “jurisdictional” requirement of § 1001, we also believe that the statements will 
not satisfy the materiality requirement that nearly all courts have held to be a nec
essary element of the pertinent part of the statute.16 The most common formulation 
of the materiality test of § 1001 and other criminal statutes that proscribe misrepre
sentations is as follows: the false statement must have a natural tendency to influ
ence, or be capable of influencing, a federal department or agency to take action 
that it otherwise would not take.17 If OCC notifies other relevant federal agencies 
about the testing program, then it would be difficult to see how the testers’ false 
statements could influence those agencies in such a fashion, and thus difficult to 
see how the statements would be material.18

WALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel

HM DA defines “com pleted application" as “an application in which the creditor has received the inform ation 
that is regularly obtained in evaluating applications for the am ount and type o f credit requested.” 12 U S.C 
§ 2802(3) It is conceivable that a targeted bank could treat a pre-application inquiry as a “com pleted  appli
cation” for purposes o f HMDA, and subm it information gleaned in the inquiry to the O CC. In such  cases, 
the requisite § 1001 nexus between the bank and a federal agency might exist In the norm al course, how 
ever, it is very unlikely that a tester’s pre-application inquiry will rise to the level o f an application that trig
gers the HM DA reporting requirem ents CJ supra  note 7 (discussing meaning o f “application’' for purposes 
o f Regulation B notification requirem ents and stating that pre-application inquiries will generally not con 
stitute a R egulation B application) Indeed, it is our understanding that OCC has decided to use pre- 
application testing precisely because inform ation about pre-application contacts between prospective bor
rowers and financial institutions is not a reportable event under HMDA If on the rem ote chance a tester is 
told outright at the pre-application stage that he will not qualify for any loan, OCC could notify the bank 
im m ediately and instruct the institution not to treat the tester 's  inquiry as an application for H M D A  pur
poses

16 The Second Circuit is the only court to hold otherwise. See U nited S ta tes v. B ilzerian, 926 F 2d 1285, 
1299 (2d C ir.) (citing previous Second Circuit cases rejecting materiality requirem ent), cert, den ted , 502 
U.S 813 (1991)

17 See, e.g., K ungvs v United Suites, 485 U S 7 5 9 ,7 7 0 (1 9 8 8 ), U nited S ta tes v M euh, 8 F  3d 1481, 1485 
(10th C ir 1993), cert, denied, 5 11 U.S 1020 (1994); United S tates v. N otarantom o, 758 F  2d 111, 785 (1st 
Cir. 1985).

18 N otification o f United States A ttorneys would make it highly unlikely that testers ever would be sub
jected  to a federal prosecution We believe that federal prosecutors would treat the OCC testing program  as a 
valid law enforcem ent operation (see supra  note 5) and decline to prosecute testers participating in the op 
eration, even if  the testers’ false statements were technically to violate any federal crim inal statutes (which, 
in our view, they will not).
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Application of the Brady Act’s Criminal Penalties to State or 
Local Law Enforcement Officers

The crim inal penalties contained in the Brady Handgun Violence Protection Act do not apply to state 
or local law  enforcem ent officers in the perform ance o f  their duties under the Brady Act Accord
ingly, the United Stales lacks the authority to prosecute state or local officials for violations o f the 
Brady Act.

March 16, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A t t o r n e y  G e n e r a l

This memorandum presents our analysis of the application of the criminal pen
alties contained in the recently enacted Brady Handgun Violence Prevention Act, 
Pub. L. No. 103-159, 107 Stat. 1536 (1993) (“the Act”). Specifically, we address 
the question whether the Act’s criminal penalties apply to state or local law en
forcement officers. W e conclude that the Act’s criminal penalties do not apply to 
such officials in performance of their duties under the Act.

Section 102(c) of the Act amends 18 U.S.C. § 924(a) in relevant part by adding 
the following new paragraph:

(5) W hoever knowingly violates subsection (s) or (t) of section 
922 [the Act’s interim and permanent systems for background 
checks] shall be fined not more than $1,000, imprisoned for not 
more than 1 year, or both.

107 Stat. at 1541.
Three provisions of the Act could be interpreted as placing obligations on a 

“chief law enforcement officer” (“C LEO ”):1 18 U.S.C. § 922(s)(2), which pro
vides that CLEOs “shall make a reasonable effort to ascertain within 5 business 
days” whether a handgun transfer would be illegal; 18 U.S.C. § 922(s)(6)(B), 
which provides that CLEOs shall destroy information received pursuant to the Act; 
and 18 U.S.C. § 922(s)(6)(C), which provides that if a CLEO determines that a 
transfer would be illegal, he or she shall provide reasons for such determination 
within 20 days.

The Act specifically exempts CLEOs from liability for damages in 18 U.S.C. 
§ 922(s)(7), which provides that

1 18 U.S.C . § 922(s)(8) provides that, ' ‘|f]o r purposes o f  this subsection, the term ‘chief law enforcem ent 
officer' m eans the ch ie f o f  police, the sheriff, o r  an equivalent officer or the designee o f any such individual.''

’ E d ito r's  Note: In P rin ti v U nited Slates, 521 U S. 898, 933-34 (1997), the Suprem e Court s truck down
18 U.S C  § 922(s)(2), together with 18 U S C. § 922(s)( 1)(A )(i)(III) & (IV), as unconstitutional
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A chief law enforcement officer or other person responsible for 
providing criminal history background information pursuant to this 
subsection shall not be liable in an action at law for damages—

(A) for failure to prevent the sale or transfer of a handgun to a 
person whose receipt or possession of the handgun is unlawful un
der this section; or

(B) for preventing such a sale or transfer to a person who may 
lawfully receive or possess a handgun.

The Act does not, however, specifically exempt CLEOs from the criminal pen
alties of 18 U.S.C. § 924(a)(5). Consequently, the question arises whether a 
CLEO’s failure to comply with the Act would subject him or her to the criminal 
penalties of 18 U.S.C. § 924(a)(5).

The history of the Act indicates that Congress did not envision its criminal 
sanctions applying to CLEOs. The 1991 version of the Brady . Bill, which was 
passed by the House but never enacted into law, contained the criminal penalty 
provision from the public law quoted above but did not include the principal obli
gation now imposed on CLEOs —  that CLEOs shall make a reasonable effort to 
ascertain within five days whether a transfer would be illegal. When the bill’s pro
ponents added the “reasonable effort” language of 18 U.S.C. § 922(s)(2) in 1992, 
no member of Congress even intimated that the modification to § 922(s)(2) would 
enlarge, or in any way affect, the application of the bill’s criminal sanctions. In 
fact, there was never any suggestion that the criminal sanction applied to CLEOs. 
Such congressional silence strongly supports the conclusion that Congress did not 
intend to apply 18 U.S.C. § 924(a)(5) to CLEOs.

This reasoning is reinforced by the great solicitude paid to law enforcement of
ficials in other provisions of the Act. It would be incongruous to insulate the 
CLEO against liability for damages and even for attorneys’ fees for providing er
roneous information that prevents a sale and then turn around and subject him or 
her to criminal fine or imprisonment for failure to perform ministerial acts. Our 
conclusion is further supported by the impracticality, if not impossibility, of prose
cuting a chief law enforcement officer for failing to make “a reasonable effort.” 
The use of the term “reasonable effort” reflects Congress’ apparent intent to vest 
discretion in CLEOs by providing a flexible statutory requirement. This elasticity, 
though common in civil statutes, is unusual in criminal laws because it does not 
clearly define a punishable act. It would be difficult to prosecute a CLEO for fail
ing to make “a reasonable effort,” and such prosecution could be subject to a Fifth 
Amendment due process challenge. In light o f the fact that applying criminal pen
alties to the “reasonable effort” requirement would be both unusual and arguably 
unconstitutional, we find it difficult to believe that Congress intended the 
“reasonable effort” standard to be criminally enforceable.
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Established principles of statutory construction further support our conclusion 
that the criminal penalty provision does not extend to law enforcement officials, 
but only to gun dealers and other nongovernmental persons. The Supreme Court 
has repeatedly cautioned that courts should not lightly construe federal statutes as 
intended to intrude into state governmental processes or to change the traditional 
relationship between federal and state institutions. Where a statute arguably

would upset the usual constitutional balance of federal and state 
powers . . .  it is incumbent upon the federal courts to be certain of 
C ongress’ intent before finding that federal law overrides this bal
ance. We explained recently: [I]f Congress intends to alter the 
usual constitutional balance between the States and the Federal 
Government, it must make its intention to do so unmistakably clear 
in the language of the statute.

G regory  v. A shcroft, 501 U.S. 452, 460 (1991) (citations and internal quotation 
marks omitted). A federal statute imposing criminal penalties on a state law en
forcement official because, for example, he or she destroyed a weapons pur
chaser’s statement a few days late or failed to “make a reasonable effort” to 
research the information available on a potential purchaser certainly alters “the 
usual constitutional balance between” the states and the federal government. We 
are unaware of any other instance where Congress has assigned specific tasks to 
state or local officials and then deemed a failure to perform those tasks to be a 
crime. M oreover it would have the effect of placing the operational and record
keeping activities of state and local law enforcement agencies under the supervi
sion and control o f federal prosecutors and the federal criminal law. Because there 
is no explicit reference to chief law enforcement officers in the penalty provision, it 
does not contain the “unmistakably clear” language that would be necessary for a 
court properly to construe the provision to have such a purpose.

To include chief law enforcement officers within the ambit of the criminal pen
alty provision would be contrary to Congress’ intent as determined according to 
rules o f statutory construction and the relevant legislative history. Furthermore, the 
absence of a definitive standard inherent in the term “a reasonable effort” would 
very likely pose an insurmountable hurdle to successful prosecution or raise a 
substantial due process question. Accordingly, we conclude that 18 U.S.C. 
§ 924(a)(5) does not apply to state officials and that the United States therefore 
lacks the authority to prosecute such officials for violations of the Act.

WALTER DELLINGER 
A ssistant A ttorney General 

Office o f  Legal Counsel
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Whether Members of the Sentencing Commission Who Were 
Appointed Prior to the Enactment of a Holdover Statute May 

Exercise Holdover Rights Pursuant to the Statute

S tatu to ry  p rov is ions  that allow  m em bers o f  the U nited  S ta tes  S en tenc ing  C om m ission  to h o ld  o v e r in 
o ffice  a f te r  the ir term s have exp ired  app ly  to incum ben t m em bers w ho  w ere appo in ted  p rio r  to the 
en ac tm en t o f  the holdover s tatu te

C om m issioners  w ho  w ere appo in ted  p n o r to the en ac tm en t o f  the ho ld o v er statu te m ay  co n stitu tio n a lly  
ex erc ise  such  ho ld o v er righ ts  w ithout v io la ting  the A ppo in tm en ts C lause.

April 5, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A t t o r n e y  G e n e r a l

BACKGROUND AND SUM M ARY

On August 26, 1992, President Bush signed “An Act to amend [28 U.S.C. § 
992] to provide [that] a member of the United States Sentencing Commission 
whose term has expired may continue to serve until a successor is appointed or 
until the expiration of the next session of Congress.” Act of Aug. 26, 1992, Pub. 
L. No. 102-349, 106 Stat. 933 (1992) (codified at 28 U.S.C. § 992(b)) (“the holdo
ver statute”). This memorandum addresses whether members of the Sentencing 
Commission (“Commission”) who were in office at the time the holdover statute 
was enacted may exercise holdover rights pursuant to the statute.

We first address whether Congress intended the holdover statute to apply to 
commissioners who were appointed prior to its enactment. The plain meaning of 
the holdover provision belies any claim that it does not apply equally to incumbent 
commissioners and to newly appointed commissioners. By its own terms, it ap
plies to any “voting member of the Commission whose term has expired” regard
less of when the member was appointed. Id. Only by consulting the legislative 
history does any ambiguity arise regarding its application to incumbent com m is
sioners. Even then, the legislative history of the holdover provision and the presi
dential signing statement provide inconclusive evidence of intent. Assuming that 
an examination of the legislative history is appropriate, there simply is insufficient 
evidence to disregard the plain meaning of the holdover provision.

We next address whether the holdover provision is constitutional as it applies to 
commissioners who were appointed before its enactment. As applied to such 
commissioners, the holdover provision raises questions under the Appointments 
Clause of the Constitution. It may be argued that the holdover provision interferes
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with the President’s appointment pow er because it extends the terms of office of 
appointees beyond that contemplated by the appointing authority and amounts to a 
legislative reappointment. Although this issue is not entirely free from doubt, we 
conclude that the particular holdover provision at issue would survive an Appoint
ments Clause challenge. In sum, we conclude that the commissioners serving at 
the time the provision became law on August 26, 1992 may (like those appointed 
after the provision was adopted) constitutionally exercise holdover rights pursuant 
to the statute.

I.

The threshold issue requires us to construe the holdover provision to determine 
whether it applies to commissioners who were serving at the time of its enactment. 
The holdover provision provides that:

Section 992(b) of title 28, United States Code, is amended to read 
as follows:

*  * *

“(2) A voting member of the Commission whose term has expired 
may continue to serve until the earlier of—

“(A) the date on which a successor has taken office; or 
“(B) the date on which the Congress adjourns sine die to end 

the session of Congress that commences after the date on which the 
m em ber’s term expired.”

106 Stat. at 933. The text of the holdover provision does not distinguish between 
commissioners appointed before or after its enactment. By its own terms, it applies 
to any “voting member of the Commission whose term has expired” without refer
ence to when the member was appointed. Although the text of the holdover provi
sion contains no language either raising or addressing the question of whether it 
applies to a commissioner who was serving at the time of its passage, such a com
missioner is a “voting member of the Commission” and one “whose term has ex
pired,” and thus is unquestionably within the plain meaning of the terms o f the 
holdover statute.

The Supreme Court has instructed that “[t]he plain meaning of legislation 
should be conclusive, except in the ‘rare cases [in which] the literal application of a 
statute will produce a result demonstrably at odds with the intentions of its draft
ers.’” U nited States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989) 
(second set of brackets in original) (quoting Griffin v. Oceanic Contractors, Inc., 
458 U.S. 564, 571 (1982)). See a lso  INS v. Cardoza-Fonseca, 480 U.S. 421, 432
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and n.12 (1987) (where “the plain language of [the] statute appears to settle the 
question. . . . [W]e look to the legislative history to determine only whether there is 
‘clearly expressed legislative intention’ contrary to that language, which would 
require us to question the strong presumption that Congress expresses its intent 
through the language it chooses”). In his signing statement, President Bush cited a 
portion of the legislative history of the holdover provision and rejected the plain 
reading of the statute. See infra. After examining the legislative history of the 
holdover provision, we conclude that President Bush was mistaken in his statement 
about its legislative history and that a careful reading of the legislative history as a 
whole provides no support for rejecting the plain meaning of the statute.

The legislative history of the holdover statute contains, at most, some ambigu
ous evidence of congressional intent. The text of the holdover provision is con
tained in the only section of the statute. When the bill was introduced in the 
Senate, it also contained a second section that provided:

Sec. 2. EXTENSION OF TERMS OF PRESENT MEMBERS OF 
THE COMMISSION

The amendment to [28 U.S.C. § 992(b)] contained in section 1 of 
this Act shall apply to the term of any voting member of the Com
mission whose term expires on October 31, 1991.

S. 1963, 102d Cong., § 2 (1991). The same provision was contained in the bill 
when it was reported out of committee. On January 31, 1992, Senate Majority 
Leader Mitchell sought and received unanimous consent to consider passage of the 
bill immediately. 138 Cong. Rec. 1 166 (1992). At that date, the event specified in 
section two (the expiration of two commissioners’ terms on October 31, 1991) had 
already occurred. Rather than alter section two, an amendment was offered on 
behalf of the bill’s sponsors, the Chairman and Ranking Minority Member of the 
Judiciary Committee, to strike section two of the bill entirely. Id. Without any 
discussion, the amendment striking section two was approved (by unanimous con
sent) and then the bill as amended was passed by unanimous consent. Id.

The Senate’s decision to strike all of section two rather than to amend it to 
cover other sitting commissioners is subject to different interpretations. Based on 
the future verb tense “expires” rather than the past tense “expired” in draft section 
two, it can be inferred that the sponsors of S. 1963 originally hoped to introduce 
and pass the bill prior to October 31, 1991. It could be argued that the sponsors 
thought that it was important to provide in the text that the holdover provisions in 
section one applied to these commissioners whose terms would soon expire be
cause they believed that section one, in and of itself, might not apply to commis
sioners who were then serving on the Commission. If that were the case, however, 
it seems curious that they would want to grant holdover rights only to the commis
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sioners whose terms expired in October of 1991 and not to any of the other incum
bent commissioners. It is also possible that at the time the Senate deleted section 
two, it simply realized that it could do nothing for the commissioners whose terms 
had a lready  expired but that it assumed section 1 would apply to all of the then 
incumbent commissioners whose terms of office had not yet expired. These con
flicting arguments based on the Senate’s deletion of section two are difficult to 
reconcile, which suggests that placing much reliance on them is not warranted.

The signing statement issued by President Bush reflects a misinterpretation of 
the Senate’s action in deleting section two. The signing statement states that:

Today I am signing into law  S. 1963, which permits Members of 
the United States Sentencing Commission whose terms have expired 
to continue to serve until either a successor takes office or the next 
session of the Congress ends.

The legislation does not specify whether it would apply to the 
current M embers of the Commission. Were the Act read to apply to 
the current Members, it would appear to violate the Appointments 
Clause o f the Constitution by, in effect, permitting the Members to 
extend the terms of the office to which they were appointed by the 
President and confirmed by the Senate. Accordingly, I sign this 
legislation based on my understanding that it applies only to ap
pointments made after the date of enactment of the Act, so as not to 
infringe on my constitutional appointment authority. This is in 
keeping with the well-settled obligation to construe ambiguous 
statutory provisions to avoid constitutional questions.

I note that this interpretation o f  the Act is supported by the fact 
that the Senate deleted from  the Act a provision  that would have 
expressly app lied  it to current M em bers o f  the Commission.

Statement of President George Bush Upon Signing S. 1963, II Pub. Papers 1432 
(Aug. 31, 1992) (emphasis added).

There are two problems with giving much weight to President Bush’s signing 
statement. In general, the use of presidential signing statements by the courts and 
others as evidence of legislative history and the weight to be given such evidence
—  if it is to be given any weight at all —  is controversial. See The Legal Signifi
cance o f  Presiden tia l Signing Statements, 17 Op. O.L.C. 131 (1993) (discussing 
arguments for and against such use of presidential signing statements). Moreover, 
we believe President Bush’s signing statement quoted above is subject to even less 
weight than is normally appropriate because it is based on a misreading of the leg
islative history. It simply is not true “that the Senate deleted from the Act a provi
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sion that would have expressly applied it to [then] current Members of the Com
mission.” II Pub. Papers at 1432. The deleted section only applied to commis
sioners whose terms had already  expired when the section was deleted; it did not 
apply to those then serving as commissioners whose terms would expire after en
actment of the law. That fact makes questionable the inference drawn in the sign
ing statement.

Two other statements of congressional intent are contained in the House report 
on S. 1963. H.R. Rep. No. 102-827, at 3 (1992). The section-by-section analysis 
describes the effect o f the holdover statute:

Section 1 of S. 1963 (the bill’s only section) amends 28 U.S.C.
992(b) to provide for a voting member of the United States Sen
tencing Commission whose term has expired to continue to serve 
beyond the expiration date until a successor has taken office or until 
the end of [Congress’s next] session . . . .  No distinctions between 
types of voting members is intended; this provision is intended to 
apply to all voting members of the Sentencing Commission, in
cluding those appointed to fill a vacancy that occurs before the ex
piration of the term. In addition, the section is intended to have 
prospective application only.

Id. (emphasis added). The underlined language of the House report is also am
biguous. One possible meaning of “prospective application only” is that the 
holdover statute would apply to commissioners who were appointed to serve on the 
Commission in the future but not to commissioners who were already serving on 
the Commission. Another possible meaning of “prospective application only” is 
that the holdover statute could not be invoked by a commissioner whose term had 
already expired, i.e., the commissioners whose terms had expired in October of 
1991. This second proposition is obviously true. If a commissioner’s presidential 
commission had expired, nothing short of a renomination, reconfirmation, and re
appointment consistent with the Appointments Clause would allow the former 
commissioner to serve again on the Commission. Thus, this statement in the House 
Report, which is subject to two reasonable but different interpretations, is to no 
avail in resolving the interpretive question.

There is some unambiguous evidence in the legislative history to support the 
plain meaning of the holdover provision. The congressional purpose in passing the 
holdover statute, as expressed in floor statements and the House Report, would 
apply equally to sitting commissioners and future members of the Commission.1 
The House Report explained that the problem of vacancies on the Commission was 
exacerbated by “the requirement that sentencing guidelines be promulgated or

1 See  H. R Rep. No 102-827, at 2-3, 138 Cong Rec 23,098-99 (1992) (statem ents o f Reps. Schum er and 
Sensenbrenner)
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amended with the support of at least four of the seven authorized voting members 
o f the Commission. Consequently, whenever there is less than a full complement 
of sentencing commissioners, the work of the Commission may be impaired.” H.R. 
Rep. No. 102-827, at 2. The House Report also related that:

On October 31, 1991, the terms of three voting members of the 
Commission expired with no successors having been nominated.
Two of these terms remain unfilled at the time of the writing of this 
report —  more than eight months later. * * * In 1989-90, the 
Commission was forced to operate approximately seven months 
with only four voting members. * * * This legislation is neces
sary to ensure that this situation is not repeated  whenever com m is
s io n ers’ term s expire in the future.

Id. (emphasis added).
The situation that Congress was attempting to prevent would exist now if the 

holdover statute did not apply to commissioners who were appointed prior to the 
statute’s enactment. For this reason, we believe the legislative history of the 
holdover provision, on balance, reinforces the plain meaning of the statute. At 
worst, the legislative history is ambiguous regarding whether Congress intended 
the holdover statute to apply to commissioners who were appointed before it was 
passed. It is simply not conclusive enough to reject the plain meaning of the stat
ute.

We do not believe that “the well-settled obligation to construe ambiguous 
statutory provisions to avoid constitutional questions,” to which President Bush 
referred in his signing statement, is to the contrary. II Pub. Papers at 1432. We 
may not avoid all constitutional questions whenever a statutory ambiguity exists. 
The Supreme Court has instructed instead that statutes should be read, when fairly 
possible, to avoid grave and doubtful constitutional questions. See Rust v. Sulli
van, 500 U.S. 173, 191 (1991) (“[a] statute must be construed, if fairly possible, so 
as to avoid not only the conclusion that it is unconstitutional but also grave doubts 
upon that score”) (quoting United S tates v. Jin Fuey Moy, 241 U.S. 394, 401 
(1916)). To begin with, we are not convinced that the interpretation of the statute 
in President Bush’s signing statement is “ fairly possible.” This is because such an 
interpretation would violate another canon of construction, the plain meaning rule, 
and was based on an erroneous reading of the legislative history.

M oreover, to satisfy the canon o f construction articulated in Rust, one interpre
tation of the statute must be necessary to avoid a “grave and doubtful constitutional 
question[].” Id. at 191 (quoting U nited States v. D elaw are and Hudson Co., 213 
U.S. 366, 408 (1909)). The Supreme Court has explained that although this canon 
is followed “out of respect for Congress, which [is presumed to] legislate^ in the 
light of [its] constitutional limitations, . . . avoidance of a difficulty will not be
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pressed to the point of disingenuous evasion.” Id. (quoting M oore Ice Cream Co. 
v. Rose, 289 U.S. 373, 379 (1933)). In Rust, for example, the Court concluded that 
the constitutional questions were not so doubtful that it should read the statute as 
precluding the questions. Id. As we explain in part II, we do not believe that the 
constitutional question is so grave and doubtful that we should evade answering it.

We conclude that the holdover provision does apply to commissioners who 
were appointed prior to its enactment. By its own terms, the text of the holdover 
provision applies to any “voting member of the Commission whose term has ex
pired,” regardless of when the member of the Commission was appointed. We also 
find support for this interpretation in the legislative history of the holdover provi
sion. Although the legislative history contains some ambiguous evidence of legis
lative intent, we simply cannot say that it is sufficient to reject the plain meaning of 
the statute.

II.

We next address whether the application of the holdover provision to commis
sioners who were appointed before its enactment violates the Appointments 
Clause. The Appointments Clause provides that the President “shall nominate, and 
by and with the Advice and Consent of the Senate shall appoint . . . [principal] 
Officers of the United States.” U.S. Const, art. II, § 2, cl. 2. It further provides 
that “the Congress may by Law vest the Appointment of such inferior Officers, as 
they think proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments.” Id. The Commission is “an independent commission in the judicial 
branch of the United States.” 28 U.S.C. § 991(a). See also M istretta  v. United 
States, 488 U.S. 361, 368, 384-94 (1989). The Commission’s seven voting mem
bers are appointed by the President “by and with the advice and consent of the 
Senate.” 28 U.S.C. § 991(a).

The Appointments Clause by its terms and its structure prohibits Congress from 
itself exercising the power to appoint “Officers of the United States.” See Buckley 
v. Valeo, 424 U.S. 1, 126-28, 139 (1976) (per curiam). The text and structure of 
the Constitution reflect a deliberate constitutional choice to deny to the legislature 
the power to select the individuals who exercise significant governing authority as 
(non-legislative) officers of the federal government. See id. at 128-31 (reviewing 
the debates in the Philadelphia convention). That choice can be set at naught either 
by legislation overtly vesting in Congress the power of appointment or by statutes 
that functionally enable Congressional exercise of a power to appoint. This latter 
concern arises most pointedly in connection with statutes that attempt to extend the 
fixed tenure of an officer with a set term, thus denying the President the power he 
would otherwise have to reappoint the officer or select someone else.

In 1951, for example, the President requested the Justice Department’s views on 
the validity of a statute extending the terms of the members of a commission: ac-
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cording to the original legislation creating the commission, the terms were to ex
pire in June 1951, but prior to that date Congress amended the legislation to extend 
the com m issioners’ tenure to August 1952. Acting Attorney General Perlman ad
vised the President that while he did not think “there can be any question as to the 
power of the Congress to extend the terms of offices which it has created,” that 
legislative power was subject “to the President’s constitutional power of appoint
ment and removal.” D isplaced  Persons Commission  — Terms o f  M embers, 41 Op. 
A tt’y Gen. 88, 90 (1951). However, because the legislation did not attempt to re
strict the President’s authority to remove the commissioners at will, it was consti
tutionally harmless: the President remained free to exercise his appointment power 
simply by removing the incumbents from office. Id. (“As so construed, the 
[extension legislation] presents no constitutional difficulties”).2 See also Pension  
Agents and Agencies, 14 Op. Att’y Gen. 147 (1872) (discussing the President’s 
power to remove officer serving a term extended by statute).

We think that the Department’s 1951 opinion adopted the correct approach to 
this issue: while the power to lengthen the tenure of an incumbent officer is inci
dent to Congress’s general power to create, determine the duties of, and abolish 
offices,3 that power cannot legitimately be employed to produce a result that is, 
practically speaking, a congressional reappointment to office or a removal from 
office. This problem is not presented where a statutory change in the term of office 
is applied to subsequent appointees, for the appointing authority in the latter case 
appoints to an office that includes the potential for holdover as one of its attributes. 
Where a statutory change in the term of office is applied to incumbent officers, 
however, we must analyze the statute to determine whether it amounts to a legisla
tive exercise of the executive’s appointment powers.

The situation presented by the holdover statute at issue is on a continuum be
tween legislation that we would view as non-objectionable and legislation we 
would view as constitutionally questionable. On one end of the continuum is a 
statute that extends the terms of officers whose appointment is vested in the Presi
dent alone and who serve at the will and pleasure o f the President. The extension 
o f these officers’ terms does not interfere with the appointing authority’s (here, the 
President’s) power to terminate or reappoint a given officer. Such legislation ad
justs the interval at which the President must either make another appointment or 
face a vacancy, but does not infringe the appointment power. The President can 
terminate and replace the person who is serving in the office at any time, notwith

2 C f In re Benny, 812 F 2d 1133, 1142-43 (9th Cir. 1987) (N om s, J ,  concurring in the judgm ent): 
*‘[T]he A ppointm ents C lause precludes Congress from extending the terms o f incum bent officeholders I am 
sim ply unable to see any principled distinction betw een congressional extensions o f the term s o f incum bents 
and m ore traditional form s o f congressional appointm ents Both im plicate the identical constitutional evil—  
congressional selection o f the individuals filling nonlegislative offices ”

See Crenshaw  v. U nited States, 134 U S . 99 (1890), Civil Service Retirem ent Act — Postm asters — 
A utom atic  Separation From  the Service , 35 O p. A tt’y Gen 309, 314 (1927): “ If, as stated in [Embry v 
U nited S ta tes , 100 U S 680 (1879)], Congress m ay at any time add to or take from com pensation fixed, it 
may also, it would seem, by analogy, at any time shorten o r lengthen a term o f  office ’*
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standing the term extension. Approaching the other end of the continuum is a stat
ute that lengthens the fixed terms of officials who can be removed only for cause, 
thus depriving the appointing authority of the opportunity to reappoint the incum
bent or to chose someone else. In sum, the extension of tenure of officers serving 
at will raises no Appointments Clause problem, but lengthening the term of an offi
cer who may be removed only for cause is constitutionally questionable.4

However, this conclusion, which we think sound in principle, has been partly 
rejected, at least in one context, by the courts. Congress’s extension of the tenure 
of bankruptcy judges (who can be removed only for cause) in the Bankruptcy 
Amendments and Federal Judgeship Act of 1954 has been sustained repeatedly 
against constitutional challenge. The leading case, In re Benny, held that a statu
tory extension of tenure “becomes similar to an appointment” only “when it ex
tends the office for a very long time.” 812 F.2d at 1141. See a lso  In re Investment 
Bankers, 4 F.3d 1556, 1562, 1563 (10th Cir. 1993) (“Although plausible argu
ments can be raised in response to the reasoning adopted by the Benny court, we 
are ultimately persuaded that this reasoning is correct;” noting that the Appoint
ments Clause challenge “has been rejected by every court that has considered it”); 
M atter o f  Koerner, 800 F.2d 1358, 1366-67 (5th Cir. 1986) (“Congress has the 
constitutional power to make reasonable changes in the duties of any office it cre
ates, including shortening or lengthening the term of service. . . . Under the limited 
circumstances of this case, . . .  the action of Congress was a constitutionally rea
sonable change in the term of an existing office”) (citations omitted). Although we 
are not persuaded by Benny's reasoning, we must acknowledge that the courts may 
follow Benny’s conclusion in analogous situations.5 In light of the fact that Benny

4 In 1987, this Office opined that legislation extending the terms o f the certain members o f the United 
States Parole Com m ission was an unconstitutional interference with the P resident's appointm ents power. 
See Reappointm ent o f  United S tates Parole Com missioners, 11 Op. O  L C 135 (1987) If, as we think likely 
under the rule o f W iener  v U nited States, 357 U.S 349 (1958), the Com m issioners w ere rem ovable only for 
cause, that conclusion was consistent with the earlier views o f the A ttorneys General, which we believe are 
sound. However, the analysis in the opinion suggests that the extension legislation was invalid because  the 
Com m issioners were “purely executive officers,” id. at 352, rem ovable (presum ably) by the President at will, 
a line o f reasoning with which we disagree The opinion m ight be read to suggest that extension legislation 
concerning officers removable only for cause is not unconstitutional That conclusion may be d ictated  by 
judicial precedent, see mjra, but the 'reasoning would be contrary to our view of the better interpretation o f 
the A ppointm ents Clause.

5 Bennv  stated that W iener implicitly rejected any Appointm ents Clause problem  with term -extension 
legislation, but that overreads the decision T he date on which the President removed the p la in tiff in Wiener 
from office was in fact within the term o f office for which the p laintiff was originally appointed, although 
part o f the back pay the p laintiff ultim ately recovered was for a period after his original term w ould have 
expired. See  357 U S. at 350-51 (the term should have expired on M arch 1, 1954 as the law stood at the time 
plaintiff was appointed, the President rem oved plaintiff on Decem ber 10, 1953; p laintiff recovered back pay 
for four m onths after M arch I, 1954 under a post-appointm ent extension o f term) The additional Supreme 
Court cases that Benny  and o ther courts have cited are distinguishable. See, e g , Bennv, 812 F .2d at 1141 
(citing Shoem aker  v United States, 147 U S  282 (1893), which upheld legislation im posing additional 
duties on an officer), In re Tom Carter Enters , 44 B.R. 605, 607 (Bankr. C.D. Cal 1984) (citing Shoem aker  
and cases dealing with issues under the C ontracts Clause and the Philippine O rganic Act) B enny  also 
pointed out that the First Congress twice extended the tenure o f  the first Postm aster General. 812 F.2d at 
1142. W hile we agree that this fact supports the argum ent that Congress generally possesses the pow er to
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does not rule out an Appointments Clause objection to legislation giving tenure for 
extraordinary long terms to incumbent officers removable only for cause, we be
lieve that a short term holdover provision is likely to be upheld by the courts.

As we explained above, the holdover statute at issue is, constitutionally, some
where in between the situations we believe represent the two extremes. Although 
the voting members of the Commission do have tenure protection and new mem
bers o f the Commission must receive the advice and consent of the Senate before 
they are appointed, the secured or “guaranteed” terms of office of hold-over mem
bers are not being lengthened. The holdover provision simply allows them to con
tinue to serve in office after their terms have expired until the earlier of two events: 
“(A) the date on which a successor has taken office; or (B) the date on which the 
Congress adjourns sine die to end the session of Congress that commences after the 
date on which the mem ber’s term expired.” 106 Stat. at 933.

We must determine whether this change in the incumbent commissioners’ serv
ice effectively frustrates the President’s appointment power or confers on the Leg
islature a reappointment power (albeit for a short period of time). As to the first 
issue, the President’s formal appointment power is not affected in the least. He 
may nominate whomever he wants at precisely the same time as he could before, 
presumably in advance of the expiration of the term he is seeking to fill. Moreo
ver, it is not even clear that the effect of the holdover provision is to limit the dis
cretion of the Executive, since it gives the President the option of retaining the 
holdover officer until he chooses to nominate a successor. In short, it is not clear 
whether the appointing authority’s power is augmented or diminished by a holdo
ver statute that applies to incumbent office holders. See FEC v. NRA Political 
Victory Fund, 6 F.3d 821, 824 (D.C. Cir. 1993) (holding that the N R A ’s challenge 
to the alleged restriction on the President’s appointment power to select more than 
three commissioners from one party is not justiciable because “it is impossible to 
determine in this case whether the sta tu te  actually limited the President’s appoint
ment power[;] . . .  we [cannot] assume [] that the President wished to appoint more 
than three members of one party”).

The only problematic effect we see that the holdover statute could have on the 
President’s power of appointment is that the Senate might be less inclined to act on 
a nomination for bureaucratic or institutional reasons, such as a less pressing need 
to act on a nomination where there is a holdover, or for political or inter-branch 
advantage. But all o f these reasons for Senatorial inaction are present for commis
sioners who are appointed after the holdover statute is enacted, and there can be no 
reasonable argument that the holdover statute as applied to subsequent appointees 
is unconstitutional. It is simply not persuasive to argue that the President’s ap
pointment power is effectively frustrated when incumbent commissioners hold over 
but not when subsequent commissioners hold over.

extend term s, the original Postm aster General served  at the p leasure o f the President, and thus the First 
C ongress’s actions placed no practical limitation on  the appointm ents power
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With regard to Congress, we must still consider whether the application of a 
holdover provision to incumbent officer holders with tenure protection amounts to 
a legislative designation or legislative reappointment. Once again, there is no leg
islative reappointment in granting future appointees holdover rights because when 
the President makes a future appointment the holdover provision simply defines 
one of the attributes of the office to which the appointment is made. However, in 
his concurrence in Benny, Judge Norris argued that the problem with extending the 
terms of incumbents lies in the fact that Congress can review the track record of the 
incumbents and manipulate the tenure of officials it likes and dislikes. 812 F.2d at 
1143-44. As Judge Norris argued in the context of extending the fixed term of 
bankruptcy judges:

Congress can dictate with certainty who occupies an office by 
extending the terms of known incumbents. . . .  By extending the 
terms of known incumbents, Congress can guarantee that its choices 
will continue to serve for as long as Congress wishes, unless the of
ficers can be removed. Thus, congressional extension can effec
tively block the exercise of appointing power by the only officials 
constitutionally authorized to exercise it— officials of the other 
branches of government. Selective exercise of this extension power 
could prove to be a potent political weapon. For example, if Con
gress wished to prevent the executive or judicial branch from filling 
an office about to become vacant with an appointee unfavorable to 
the prevailing congressional majority party, it could simply extend 
the incumbent’s term until a more favorable group of officials took 
control of either the executive or judicial branch. * * * In effect, 
extension statutes allow Congress to arrogate to itself one of the 
powers of appointment— the power of reappointment. Indeed, it is 
hard to see any distinction between the congressional extension at 
issue here and a statute expressly authorizing congressional reap
pointment of incumbents.

Id. (emphasis in original).
Judge Norris was in the minority in Benny, and furthermore, there are several 

important differences between the extension statute he was considering and the 
holdover statute we are considering. For Congress to extend the tenure of a known 
incumbent by means of a holdover statute beyond that desired by the President, 
Congress not only would have to pass a holdover statute, over the President’s veto 
if necessary, but the Senate would also have to cooperate in refusing to confirm the 
President’s subsequent nominee. Such bad faith concerted action is too speculative 
and hypothetical a basis to support a claim of unconstitutionality. Cf. NRA P o liti
cal Victory Fund, 6 F.3d at 824-25 (holding not justiciable the NRA ’s separation
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of powers claim that the President would have appointed other commissioners but 
for the political party restriction in the statute).

There are two other important limitations on the Congress’s power to frustrate 
the President’s appointment power by means of this holdover statute. One limita
tion is that the office probably is vacant for Recess Appointments Clause purposes, 
and the President probably would be able to make a recess appointment to fill the 
position whenever the Senate is in recess for the requisite length of time.6 See U.S. 
Const, art. II, § 2, cl. 3 (“The President shall have Power to fill up all Vacancies 
that may happen during the Recess o f  the Senate, by granting Commissions which 
shall expire at the End of their next Session.”). The Department of Justice has long 
interpreted the term “Recess of the Senate” to include intrasession recesses if they 
are o f substantial length.7 There usually is a recess of the Senate of sufficient 
length to satisfy the constitutional standard in August and December of each year.

The Sentencing Commission holdover statute, moreover, contains its own time 
limit. In Benny, the Ninth Circuit held that an extension of a term of short duration 
did not constitute a congressional appointment:

Congress’[s] power to extend prospectively terms of office can be 
implied from its power to add to the duties of an office other duties 
that are germane to its original duties. Shoemaker v. United States,
147 U.S. 282, 300-01 (1893). Logically, the only point at which a 
prospective extension of term of office becomes similar to an ap
pointment is when it extends the office for a very long time. . . . [A] 
short extension, like the one at issue here [as much as a six year ex
tension, does not] preventf] those who have the appointment power 
from exercising that power.

6 T here  may be som e question, however, w hether the position being filled by the holdover officer is va- 
cant for recess appoin tm ent purposes Com pare S taebler  v. C arter, 464 F. Supp. 585, 588-601 (D.D C 
1979) (holding that the FEC office was vacant for Recess A ppointm ents C lause purposes when the incum 
bent con tinued  to exercise  authority pursuant to  a holdover provision that provided that “[a] m em ber of the 
C om m ission [FEC ] may serve on the Com m ission after the expiration o f his term until his successor has 
taken office’*) with M ackie  v. C lin ton , 827 F. Supp. 56, 58 (D .D .C. 1993) (w hether a vacancy exists for 
Recess A ppointm ents C lause purposes depends on the w ording and structure of the particular holdover 
provision, decid ing  that the Postal Service ho ldover provision did not create a vacancy) The Sentencing 
C om m ission ho ldover statute has features in com m on w ith the holdover statutes in both Staebler  and 
M ackie. A lthough the Sentencing Commission holdover statute is sim ilar to the w ording o f the statute in 
S taeb ler  in tw o respects, there is a limitation o n  the length o f  time that the incum bent can hold over, which 
the court in M ackie  said was im portant in decid ing  that a vacancy did not exist in the office. Thus, in the 
present case, it is unclear w hether courts would hold that the President could exercise his recess appointm ent 
pow er to oust a ho ldover com m issioner and fill the vacancy. We believe that the better view is that this 
holdover statute creates a vacancy for purposes o f  the Recess A ppointm ents Clause

7 See genera lly  Executive  P ow er  — Recess A ppointm ents, 33 O p A tt'y  Gen. 20 (1921) (opining that the 
P resident had the pow er to m ake recess appointm ents dunng  an intrasession recess o f the Senate lasting from 
A ugust 24 to Sep tem ber 21. 1921); Recess A ppointm ents D uring an Intrasession Recess, 16 Op O L C .  15 
(1992), In trasession  R ecess Appointm ents, 13 O p O L C .  271 (1989); R ecess Appointm ents Issues , 6 Op 
O L C  5 8 5 (1 9 8 2 ).
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812 F.2d at 1141 (parallel citation omitted). Judge Norris disputed the short/long 
distinction and the majority’s reliance on Shoemaker. He argued that:

The congressional power to expand the duties of an existing of
fice is subject to a reasonable and relatively clear limitation: Con
gress may not devolve upon an officeholder responsibilities which 
are not germane to his existing duties [citing Shoemaker]. When 
Congress merely adds duties to an office that are germane to the of
ficeholder’s existing duties, Congress has simply expanded the 
power of an official in the field and for a period of time in which a 
valid  appointing authority has already entrusted him to act. The in
terference with the appointing authority’s choice of personnel is 
marginal. By contrast, it is apparent from reading the majority 
opinion that there is no principled or coherent limitation on the 
power to extend an incumbent’s term of office. * * * I fail to see 
how a line can be drawn between “short” and “long” extensions on 
any principled basis. The same constitutional evil the majority finds 
inherent in “long” extensions . . .  is also present with short exten
sions. It is merely present for a shorter period of time.

Id. at 1145.
Although we are not prepared to articulate the precise line at which an extension 

would effect a congressional appointment, we do not share Judge Norris’s skepti
cism either. In contrast to the hypothetical cases Judge Norris writes about where 
there is no “principled or coherent limitation” on extending the term of office, there 
is a “reasonable and relatively clear limitation” in the Sentencing Commission 
holdover statute. In fact, we think that the time limit in the Sentencing Commis
sion holdover statute serves the same function, and is a close proxy for, 
“germaneness” as that concept is used when Congress expands the duties of an 
existing office. If the “interference with the appointing authority’s choice of per
sonnel is marginal” where additional but germane duties are added, we do not see 
any reason why the interference is greater, at least in a constitutional sense, for 
holdover provisions of short duration. We do not need to address the precise point 
at which an extension becomes impermissibly long, because we are satisfied that 
the time limit chosen by Congress in the Sentencing Commission holdover statute 
is shorter than the time limit in Benny and comes with a venerable pedigree. The 
time limit in the holdover provision at issue is almost identical to the one in the 
Recess Appointments Clause. The Framers provided that the President alone could 
fill vacancies in principal offices for this length of time without receiving the ad
vice of the Senate. In other words, they decided that keeping the government run
ning for this length of time was more important than adhering to the formalities of 
the Appointments Clause. We conclude that this time limit is also a reasonable
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length within which Congress may by law keep independent agencies running until 
the appointing authority fills the position at issue.8

III.

In summary, we conclude that the holdover statute applies to the members of the 
Commission who were appointed prior to its enactment. We also conclude that 
such commissioners may hold over without violating the Appointments Clause, 
because the President remains free to appoint a successor who, upon confirmation, 
would displace the holdover and because there is a reasonable limit to the period 
during which they can serve as holdover commissioners.

WALTER DELLINGER 
Assistant A ttorney General 

Office o f  Legal Counsel

8 W e do  not address o ther hypothetical s tatu tes that are not neutral in their application For exam ple, we 
do not address a statute that would create or repeal holdover provisions for selective mem bers of the sam e 
com m ission  o r for classes o f  m em bers on the sam e com m ission, e.g., those appointed on a certain date or 
those from  a particu lar political party  Such statu tes might am ount to a prohibited congressional designation, 
even if  the holdover period is for a short period o f time
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Sixth Amendment Implications of Law Enforcement 
Contact with Corporate Executives

Law enforcement contacts with high-ranking executives o f a corporation without the presence o f  coun
sel after criminal charges have been filed against the corporation violate the corporation’s Sixth 
Amendment right to counsel

No Sixth Amendment violation occurs when such law enforcem ent contacts with high-ranking execu
tives occur while civil penalty proceedings are in progress against the corporation

April 15, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  

P r in c ip a l  A s s o c ia t e  D e p u t y  A t t o r n e y  G e n e r a l

You have asked us to consider the Sixth Amendment implications of law 
enforcement contacts with high-ranking corporate executives while criminal or 
civil penalty proceedings are pending against the corporation that employs the ex
ecutives.1 We conclude that such contacts outside the presence of counsel violate 
the Sixth Amendment when criminal charges have been filed, but that law en
forcement contacts of this nature do not contravene the Sixth Amendment when 
civil penalty proceedings are in progress.

I. The Sixth Amendment as a Restriction on Interrogation

The Sixth Amendment guarantees that “[i]n all criminal prosecutions, the ac
cused shall enjoy the right . . .  to have the assistance of counsel for his defence.” 
U.S. Const, amend. VI. This constitutional safeguard comes into play concomi
tantly with the “first formal charging proceeding,”2 Moran v. Burbine, 475 U.S. 
412, 428 (1986), and encompasses the right to the assistance of counsel during all 
forms of interrogation. See, e.g., Brewer v. Williams, 430 U.S. 387, 400-01 (1977)

1 M em orandum  for W alter Dellinger, Assistant Attorney G eneral, Office o f Legal Counsel, from Irvin B. 
Nathan, Principal Associate Deputy Attorney General (Feb 24, 1994) We also received and considered 
com m ents contained in a M emorandum for M ary Jo W hite, United States Attorney, Southern D istrict o f New 
York, from David B Fein, Deputy Chief, C rim inal Division, Southern District o f New York (M ar. 11,
1994).

2 In 1980, we explained that, “[gjenerally, no infringem ent o f the Sixth A m endm ent can occur prior to the 
initiation o f formal judicial proceedings " Ethical Restraints o j the ABA Code o j Professional Responsib ility  
on Federal C rim inal Investigations, 4B Op. O  L.C 576, 581 (1980) Although the Suprem e C ourt had 
previously held that the Sixth A m endm ent right to counsel could attach prior to indictm ent, we noted that the 
C ourt’s decision in that case —  Escobedo v Illinois, 378 U S 478 (1964) —  “has been limited to its facts ” 
4B Op O .L C at 581 n 10 (citing Johnson  v N ew  Jersev. 384 U S. 7 19, 733-34 (1966), and K trbv v. Illinois, 
406 U S. 682, 690(1972)).

47



Opinions o f the O ffice o f  Legal Counsel

(confession elicited by so-called Christian burial speech); M assiah  v. United  
S tates , 377 U.S. 201, 206 (1964) (surreptitious interrogation).

Most judicial decisions interpreting the right to counsel involve individual 
defendants, but the Sixth Amendment also affords corporations the right to coun
sel. U nited States v. Rad-O-Lite o f  Philadelphia, Inc., 612 F.2d 740, 743 (3d 
Cir. 1979); see also United States v. Unimex, Inc., 991 F.2d 546, 549 (9th Cir. 
1993) (holding that “a corporation has a Sixth Amendment right to be represented 
by counsel” at trial); United States v. Thevis, 665 F.2d 616, 645 n.35 (5th Cir. 
1982) (accused corporation can avail itself of guarantees provided to “an 
‘accused’” by Sixth Amendment), cert, denied, 459 U.S. 825 (1982). Because a 
corporation ‘“ is an artificial entity that can only act through agents,” ’ American  
A irw ays Charters, Inc. v. Regan, 746 F.2d 865, 873 n.14 (D.C. Cir. 1984) (quoting 
Jones v. N iagara Frontier Transp. Auth., 722 F.2d 20, 22 (2d Cir. 1983)), the pro
scription of interrogation in the absence of counsel after the commencement of 
adversary judicial proceedings engenders some confusion when a corporation is 
named as a defendant. Nevertheless, the contours of the Sixth Amendment right to 
counsel available to corporations can be defined in both the criminal and civil 
contexts.

II. Criminal Proceedings Involving Corporations

Once the government files criminal charges against a corporation, the Sixth 
Amendment forecloses interrogation of the corporation outside the presence of 
corporate counsel. United States v. Kilpatrick, 594 F. Supp. 1324, 1350 (D. Colo. 
1984), rev 'd  on other grounds, 821 F.2d 1456 (10th Cir. 1987), a jf’d  sub 
nom. Bank o f  N ova Scotia v. United States, 487 U.S. 250 (1988). Although the 
district court opinion in Kilpatrick provides the only direct affirmation of this 
proposition, Sixth Amendment precedent bolsters the conclusion reached in Kil
patrick. The Supreme Court has emphasized that the Sixth Amendment “provides 
the right to counsel at postarraignment interrogations.” Michigan v. Jackson, 475 
U.S. 625, 629 (1986). Because the Sixth Amendment right to counsel applies to 
corporations as well as individuals, Unimex, 991 F.2d at 549; Rad-O-Lite, 612 
F.2d at 743, corporations —  like individuals —  cannot be subjected to interroga
tion outside the presence of counsel after the initiation of criminal proceedings. 
See M aine v. M oulton, 474 U.S. 159, 170 (1985); 4B Op. O.L.C. at 580 (“Once 
the right to counsel has attached, the government may not elicit incriminating 
statements from the [defendant] unless it has obtained a waiver of his Sixth 
Amendment right.”).

The question, then, is whether interrogation of high-level corporate executives 
amounts to contact with the corporation itself. The relationship between corpora
tions and their high-level executives provides the answer to this question. Corpo
rate executives possess the power to invoke a corporation’s right to counsel.
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Potashnick v. Port City Constr. Co., 609 F.2d 1101, 1119 & n.12 (5th Cir.), cert, 
denied, 449 U.S. 820 (1980). Moreover, statements made by high-level corporate 
executives can be imputed to the corporation itself as admissions. Miano v. AC  & 
R Advertising, Inc., 148 F.R.D. 68, 76-77 (S.D.N.Y.) (Katz, Magistrate J.), 
adopted, 834 F. Supp. 632 (S.D.N.Y. 1993). In sum, a corporation can invoke 
constitutional rights and make binding inculpatory statements through its high- 
ranking executives. Thus, interrogation of corporate executives constitutes inter
rogation of the corporation itself.3 Id. (collecting cases holding that contact with 
high-level executives amounts to contact with corporation itself). Accordingly, 
when law enforcement officials question high-ranking corporate executives outside 
the presence of counsel after the initiation of formal criminal proceedings, the 
Sixth Amendment dictates that —  absent a valid waiver of the right to counsel — 
all statements made by corporate executives are inadmissible against the corpora
tion at a criminal trial.4 See Moulton, 474 U.S. at 180.

III. Civil Penalty Actions Against Corporations

Courts traditionally have rejected assertions of the Sixth Amendment right to 
counsel in civil penalty proceedings on the assumption that the Sixth Amendment 
applies only after the filing of criminal charges. See, e.g., Williams v. United 
States D ep ’t o f  Transp., 781 F.2d 1573, 1578 n.6 (11th Cir. 1986); Collins v. 
Commodity Futures Trading C om m ’n, 737 F. Supp. 1467, 1482-83 (N.D. 111. 
1990). One commentator has suggested, however, that the Supreme Court’s ruling 
in United States v. Halper, 490 U.S. 435 (1989), may have rendered this assump
tion obsolete. Linda S. Eads, Separating Crime From Punishment: The Constitu
tional Implications o f  United States v. Halper, 68 Wash U.L.Q. 929, 971-72 
(1990). Consequently, you have asked us to address the effect —  if any —  of the 
H alper decision upon the notion that the Sixth Amendment right to counsel does 
not apply in civil penalty proceedings.

The H alper case involved a Double Jeopardy Clause challenge to a $130,000 
civil penalty imposed upon an individual who had previously been convicted on 
felony charges for the same conduct that led to the civil penalty. Halper, 490 U.S. 
at 437-38. The Supreme Court found that the $130,000 civil penalty served re
tributive or deterrent purposes, rather than merely remedial purposes, because the 
penalty bore “no rational relation to the goal of compensating the Government” for

3 The New Jersey Supreme Court has even suggested that a ''co rpo ra tion 's  Sixth A m endm ent right to 
counsel may be implicated if governm ent prosecutors might, after indictm ent, unqualifiedly interview  [a 
lower-level em ployee] whose conduct establishes the guilt o f the corporation *' M atter o f  Opinion 668  o f  the  
A dvisory Comm on Professional Ethics, 633 A .2d 959, 963 (N J. 1993)

4 If the executives them selves have not been formally charged, however, the statem ents they m ake can be 
introduced in a subsequent crim inal proceeding against the executives See M oulton , 474 U.S at 180 C‘[T]o 
exclude evidence pertaining to charges as to which the Sixth A m endm ent right to counsel had not attached at 
the time the evidence was obtained, simply because other charges were pending at that time, would unneces
sarily frustrate the public 's interest in the investigation o f cnm inal activities ")
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the $585 loss caused by Halper’s conduct. Id. at 449. Therefore, the civil penalty 
amounted to “punishment” as contemplated by the Double Jeopardy Clause. Id. at 
452.

The H alper Court unmistakably extended the reach of the Fifth Amendment, 
but the Court carefully distinguished the Double Jeopardy Clause from “the proce
dural protections of the Sixth Amendment” and other constitutional safeguards 
traditionally confined to criminal proceedings. H alper, 490 U.S. at 447. Specifi
cally, the Court reaffirmed that the application of such constitutional guarantees 
turns upon the “abstract approach” prescribed in United States v. Ward, 448 U.S. 
242, 248-51 (1980), rather than the “ intrinsically personal” approach devised by 
the H alper Court to assess the availability of Double Jeopardy Clause protection. 
H alper, 490 U.S. at 447. In the wake of Halper, the lower courts have agreed that 
the availability of Sixth Amendment protections in civil penalty actions depends 
upon the W ard  test, rather than the H alper  standard. See United States v. 38 Whal
ers Cove D rive, 954 F.2d 29, 35 (2d Cir.), cert, denied, 506 U.S. 815 (1992); 
U nited S tates v. N evada Power Co., 31 Env’t Rep. Cas. (BNA) 1878, 1882 (D. 
Nev. 1990).

According to Ward, a civil penalty action ordinarily should not be viewed as 
a criminal case with all the attendant Fifth and Sixth Amendment guarantees. 
Ward, 448 U.S. at 248-51. When a litigant in a civil penalty proceeding invokes 
Sixth Amendment rights by characterizing the action as a criminal prosecution, the 
court must engage in a two-part inquiry. Id. at 248. First, the court must “set 
out to determine whether Congress, in establishing the penalizing mechanism, 
indicated expressly or impliedly a preference for one label or the other.” Id. 
Second, “where Congress has indicated an intention to establish a civil penalty,” 
the court must “inquire[] further whether the statutory scheme [is] so punitive ei
ther in purpose or effect as to negate that intention.” Id. at 248-49. ‘“ Only the 
clearest p ro o f that the purpose and effect of the [civil penalty] are punitive will 
suffice to override Congress’ manifest preference for a civil sanction.” United  
States v. One Assortm ent o f  89 Firearms, 465 U.S. 354, 365 (1984). Because the 
“protections provided by the Sixth Amendment are explicitly confined to ‘criminal 
prosecutions,” ’ Austin v. United States, 509 U.S. 602, 608 (1993), and civil pen
alty actions generally cannot be characterized as “criminal prosecutions,” see 
Ward, 448 U.S. at 248-51, the Sixth Amendment does not foreclose interrogation 
of a corporation’s executives while a civil penalty action is pending against the 
corporation.

IV. Conclusion

Law enforcement contact with high-ranking corporate executives must be 
judged by the same Sixth Amendment standards that govern individual defendants’ 
right to counsel. Thus, contact with corporate executives outside the presence of
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counsel is impermissible after the initiation of criminal proceedings against a cor
poration, but such contact passes muster under the Sixth Amendment when civil 
penalty proceedings are in progress.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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Authority of USDA to Award Monetary Relief 
for Discrimination

T h e  D e p artm en t o f  A g ricu ltu re  has authority to  aw ard  m o n e ta ry  re lief, a tto rn ey s’ fees, and costs  to a 
p e rso n  w ho  has b een  d iscrim in a ted  ag a in st in a  p ro g ram  con d u cted  by U SD A  if  a  court cou ld  
aw ard  such  re lie f  in  an  ac tio n  by  the a g g riev ed  person  T h a t q uestion  is con tro lled  by  w h e th er the 
a n ti-d is c n m in a tio n  p ro v is io n s  o f  the ap p licab le  c iv il r ig h ts  statu te ap p ly  to federa l agencies, and  if  
so , w h e th e r  the s ta tu te  w a iv es  the  sovereign  im m un ity  o f  the U nited  S tates again st im position  o f  
su ch  re lief.

T h e  a n ti-d isc rim in a tio n  p ro v is io n s  o f  Title V I o f  the C iv il R ig h ts  A ct o f  1964 do not app ly  to federal 
ag en c ie s . S o m e  an ti-d isc rim in a tio n  p ro v is io n s  in each  o f  the  o ther c iv il rights s ta tu tes  add ressed  in 
the  o p in io n  do  ap p ly  to federa l agencies, b u t  on ly  o n e  o f  the  statu tes, the E qual C red it O pportun ity  
A ct, w a iv es  so v ere ig n  im m u n ity  with re sp ec t to m o n e ta ry  relief, au tho riz ing  im position  o f  c o m p e n 
sa to ry  dam ag es . T h e  F a ir  H ousing  Act a n d  the R eh ab ilita tio n  A ct d o  not w aive  im m unity  again st 
m o n e ta ry  re lie f  A tto rn e y s ’ fees and co s ts  m ay b e  aw ard ed  pu rsuan t to the w a iv er o f  im m unity  
c o n ta in ed  in  the  E qua l A ccess  to  Justice A c t

A p r i l  18 , 1 9 9 4

M e m o r a n d u m  O p in io n  f o r  t h e  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  A g r i c u l t u r e

This memorandum responds to your request for our opinion concerning the 
authority o f the Secretary of Agriculture to award damages and other forms of 
monetary relief, attorneys’ fees, and costs to individuals who the Department of 
Agriculture (“USDA”) has determined have been discriminated against as appli
cants for, or participants in, USDA conducted program s.1 You have informed us 
that the statutes authorizing these programs do not authorize such relief and have 
asked our opinion whether various civil rights statutes authorize the Secretary to 
afford such relief.

The Secretary has authority to award monetary relief, attorneys’ fees, and costs 
if a court could award such relief in an action by the aggrieved person. Accord
ingly, the dispositive questions regarding your inquiry are whether the anti- 
discrimination provisions of the individual civil rights statutes apply to federal 
agencies, and if so, whether the statutes waive the sovereign immunity of the 
United States against imposition o f such relief. In considering your request, we 
have reviewed Title VI of the Civil Rights Act o f 1964, the Fair Housing Act, the 
Rehabilitation Act, and the Equal Credit Opportunity Act. With respect to attor
neys’ fees and costs, we have also reviewed the Equal Access to Justice Act.

1 See Letter for Walter Dellinger, Acting Assistant Attorney General, Office of Legal Counsel, from James 
S. G illiland , General Counsel, Department of Agriculture (Oct 8, 1993).
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We conclude that the anti-discrimination provisions of Title VI do not apply to 
federal agencies. Some anti-discrimination provisions in each of the other statutes 
that we reviewed do apply to federal agencies, but only one of the statutes, the 
Equal Credit Opportunity Act, waives sovereign immunity with respect to mone
tary relief, authorizing imposition of compensatory damages. The Fair Housing 
Act and the Rehabilitation Act do not waive immunity against monetary relief. 
Attorneys’ fees and costs may be awarded pursuant to the waiver of immunity 
contained in the Equal Access to Justice Act.

I. BA CK GR OU N D

A federal agency must spend its funds only on the objects for which they were 
appropriated. 31 U.S.C. § 1301(a). Consistent with this requirement,2 appropria
tions law provides that agencies have authority to provide for monetary relief in a 
voluntary settlement of a discrimination claim only if the agency would be subject 
to such relief in a court action regarding such discrimination brought by the ag
grieved person.

This principle has been applied in a number of Comptroller General opinions. 
For example, the Comptroller General has concluded that agencies have the 
authority to settle administrative complaints of employment discrimination by 
awarding back pay because such monetary relief is available in a court proceeding 
under Title VII of the Civil Rights Act of 1964 (“Title VII”); however, “ [t]he 
award may not provide for compensatory or punitive damages as they are not per
mitted under Title VII.” Equal Employment Opportunity Commission, 62 Comp. 
Gen. 239, 244-45 (1983).3 The Comptroller General has come to the same conclu
sion with respect to the Age Discrimination in Employment Act of 1967 
(“ADEA”). Albert D. Parker, 64 Comp. Gen. 349, 352 (1985). The Comptroller 
General has applied this appropriations law limitation directly to USDA. See Nina 
R. M athews, B-237615, 1990 WL 278216, at 1 (C.G. June 4, 1990) (“Employee 
may not be reimbursed for economic losses pursuant to a resolution agreement 
made under [ADEA or Title VII] since there is no authority for reimbursement of 
compensatory damages under either statutory authority.”).4

2 See  a h o  31 U S C. § 1341(a)(1) (A nti-D eficiency Act)
1 W aiving sovereign immunity, Title VII expressly authorizes awards o f back pay against federal agen

cies A provision in Title VII entitled “Em ploym ent by Federal G overnm ent,'’ 42 U S C 2 0 0 0 e -l6 , p ro
hibits discrim ination by federal agencies (subsec (a)); authorizes a civil action in which ‘‘the head o f the 
departm ent, agency, or unit . . shall be the defendant" (subsec (c)), and incorporates the rem edies prov i
sions o f 42 U.S.C § 2000e-5 for such civil actions (subsec (d)) Awards o f back pay are expressly author
ized by 42 U .S.C § 2000e-5(g) Subsequent to issuance o f the Com ptroller General opinions cited  in the 
text, Title VII was am ended to provide for com pensator)’ dam age awards against all parties, including federal 
agencies, and punitive dam age awards against all non-governm ent parties. 42 U.S C § 19 8 1a(b)

4 The sam e appropriations lim itation exists for settlem ents o f litigation by the D epartm ent o f Justice as 
exists for settlem ents o f adm inistrative proceedings by agencies. This Office has previously opined  that the 
perm anent appropriation established pursuant to 3 1 U.S.C. & 1304 (“the judgm ent fund”) is available ‘‘for the 
paym ent of non-tort settlem ents authorized by the A ttorney General or his designee, whose paym ent is ‘not
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Therefore, the question you have raised regarding the Secretary’s authority to 
award monetary relief in administrative proceedings turns on whether the various 
civil rights statutes authorize the award of such relief against federal agencies in a 
court proceeding. That question requires a two-step analysis: whether federal 
agencies are subject to the discrimination prohibitions of the statute; and, if so, 
whether the statute waives the sovereign immunity of the United States against 
monetary relief. See U nited States D e p ’t o f  Energy v. Ohio , 503 U.S. 607, 613-14
(1992) (Energy Department conceded it was subject to procedural requirements of 
Clean W ater Act and Resource Conservation and Recovery Act and liable for co
ercive fines under those statutes; therefore, only question presented was whether 
the statutes waived sovereign immunity from liability for punitive fines).5

The first step o f the analysis requires application of conventional standards of 
statutory interpretation. The second step, however, requires application of a spe
cial, “unequivocal expression” interpretive standard that the Supreme Court has 
established to govern determinations as to whether a statute waives sovereign im
munity —  either the inherent constitutional immunity of the federal government or 
the Eleventh Amendment immunity o f  the States:

W aivers of the Government’s sovereign immunity, to be effective, 
must be unequivocally expressed. . . . [T]he Government’s consent 
to be sued must be construed strictly in favor of the sovereign, and 
not enlarge[d] beyond what the language requires . . . .  As in the 
Eleventh Amendment context, the unequivocal expression of elimi
nation of sovereign immunity that we insist upon is an expression in 
statutory text. If clarity does not exist there, it cannot be supplied 
by a committee report.

United S tates  v. N ordic Village, Inc., 503 U.S. 30, 33-37 (1992) (internal quotation 
marks and citations omitted). Thus, “[t]here is no doubt that waivers of federal 
sovereign immunity must be ‘unequivocally expressed’ in the statutory text.” 
United States v. Idaho, ex rel. Dir., D e p ’t. o f  W ater Resources, 508 U.S. 1, 6
(1993).

The methodology required by this “unequivocal expression” standard may be 
illustrated by the decision in Nordic Village. Seven Justices joined in an opinion 
for the Court that found that although a provision o f the Bankruptcy Code could be

otherw ise provided for,’ i f  and  onlv  i f  the cause o f  action that gave rise to the settlem ent could  have resulted  
in a f in a l  m onev ju d g m en t.” Availability o f  Judgm ent Fund in C ases N ot Involving a M onev Judgm ent 
Claim, 13 O p O .L  C. 98, 104 (1989) (emphasis added) (quoting 31 U S.C. § 1304).

5 T he C ourt in D epartm ent o f  Energy expressly  identified the fundam ental difference between the sub
stantive coverage o f a statute and liability for v io lations o f the statute, stating that the Clean W ater Act con
tains "separate statutory recognition of three m anifestations o f  governm ental power to which the United 
Stales is subjected: substantive and procedural requirem ents, adm inistrative authority; and ‘process and 
sanctions, w hether ‘en fo rced ’ in courts or o therw ise. Substantive requirem ents are thus distinguished from 
judicia l process." 503 U.S. at 623.
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read to effect a waiver of sovereign immunity for monetary claims against the 
United States by a bankruptcy trustee, the provision was “susceptible of at least 
two interpretations that do not authorize monetary relief.” 503 U.S. at 34. The 
Court made no effort to apply traditional rules of statutory construction to deter
mine which was the better reading of the provision and simply concluded:

The foregoing [two alternative interpretations] are assuredly not the 
only readings of [the provision], but they are plausible ones — 
which is enough to establish that a reading imposing monetary li
ability on the Government is not “unambiguous” and therefore 
should not be adopted.

Id. at 37.6 The Court held that sovereign immunity against imposition of monetary 
relief had not been waived.

In consultation with the Civil and Civil Rights Divisions of the Department of 
Justice, and having received and considered submissions from various interested 
governmental and nongovernmental parties,7 we have identified four civil rights 
statutes that may apply to USDA programs: Title VI of the Civil Rights Act of 
1964, the Fair Housing Act, the Rehabilitation Act, and the Equal Credit Opportu
nity Act. We will discuss Title VI first. That analysis presents the least difficulty, 
because it is well established that the anti-discrimination provisions of Title VI do 
not apply to federal agencies and thus there is no need to discuss whether sovereign 
immunity has been waived. The remaining three statutes require more discussion. 
The first step of the analysis is satisfied in each case because federal agencies are 
covered by the anti-discrimination provisions of each statute, at least to some ex
tent. Applying the “unequivocal expression” standard required under the second 
step, however, we have concluded that sovereign immunity has been waived with 
respect to monetary relief by only one of the statutes: the Equal Credit Opportu
nity Act. The final section of the memorandum discusses attorneys’ fees and costs.

II. TITLE VI

Title VI of the Civil Rights Act of 1964 (“Title VI”), 42 U.S.C. § 2000d, pro
vides that “[n]o person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be

6 Applying us rule that waivers o f sovereign immunity must be unequivocally expressed in the statutory 
text, the Court declined to consider the legislative history in an attempt to resolve the am biguity. Id.

7 See Letters from Roberta Achtenberg, A ssistant Secretary for Fair H ousing and Equal Opportunity, and 
Nelson Diaz, General Counsel, U S  D epartm ent o f  Housing And Urban D evelopm ent (Nov 15, 1993), 
Elaine R. Jones, Director-Counsel, N A A CP Legal Defense and Educational Fund, Inc. (Oct 28, 1993); Bill 
Lann Lee, W estern Regional Counsel, NAACP Legal Defense and Educational Fund, Inc. (Nov 12, 1993, 
Nov 24, 1993); Les M endelsohn, Esq , Speiser, Krause, M adole & M endelsohn (Nov 4, 1993), D avid H 
H am s, J r , Executive Director, Land Loss Prevention Project (Nov. 5, 1993, Nov 8, 1993).
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subjected to discrimination under any program or activity receiving Federal finan
cial assistance.” By its terms, this anti-discrimination provision does not apply to 
programs conducted directly by a federal agency, but rather applies only to “any 
program or activity receiving federal financial assistance.” The conclusion that 
this provision does not include federal agencies is reinforced by the definitions of 
“program or activity” and “program” contained in 42 U.S.C. § 2000d-4a. That 
provision specifically identifies the kinds of entities that are covered, including 
State and local governments, but contains no reference to the federal government. 
The courts have held that Title VI “was meant to cover only those situations where 
federal funding is given to a non-federal entity which, in turn, provides financial 
assistance to the ultimate beneficiary'.” Soberal-Perez v. H eckler, 717 F.2d 36, 38 
(2d Cir. 1983), cert, den ied , 466 U.S. 929 (1984); Fagan v. United States Small 
Business A dm in., 783 F. Supp. 1455, 1465 n.10 (Title VI inapplicable to SBA di
rect loan program), a jf ’d, 19 F.3d 684 (D.C. Cir. 1992).

In light o f our conclusion that the discrimination prohibition of Title VI does 
not apply to federal agencies, there is no need to consider whether Title VI waives 
sovereign immunity.

III. THE FAIR HOUSING A C T  

A.

The Fair Housing Act, 42 U.S.C. §§ 3601-3619,8 prohibits covered persons and 
entities from engaging in any “discriminatory housing practice,” which is defined 
as “an act that is unlawful under section 3604, 3605, 3606, or 3617 of this title.” 
42 U.S.C. § 3602(f). Section 3604 prohibits discrimination in the sale or rental of 
housing. Section 3603(a)(1)(A) of the Act provides that “the prohibitions against 
discrimination in the sale or rental o f  housing set forth in section 3604 . . . shall 
apply” to “dwellings owned or operated by the Federal Government.” Thus, a fed
eral agency is subject to the discrimination prohibitions of § 3604 whenever the 
agency itself is engaged in selling or renting real estate.

In contrast to the language explicitly subjecting federal agencies to the discrimi
nation prohibitions of § 3604, it is unclear whether federal agencies are subject to 
§ 3605(a), which prohibits “any person or other entity whose business includes 
engaging in residential real estate-related transactions to discriminate against any 
person in making available such a transaction, or in the terms or conditions of such 
a transaction.” The definition section of the Act does not include governments or 
government agencies in the definition of “person,” see § 3602(d), and unless oth
erwise specified, the term “person” in a statute does not include the federal gov
ernment or a federal agency. United States v. United M ine Workers, 330 U.S. 258,

8 T he Fair H ousing Act was originally enac ted  as Title VIII o f the C ivil Rights Act o f 1968, Pub L. No. 
90-284, 82 Stat. 73 (1968).
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275 (1947) (“In common usage,” the term person “does not include the sovereign, 
and statutes employing it will ordinarily not be construed to do so.”). The term 
“entity” is not defined at all in the Act. It is not necessary to resolve this question 
for purposes of this opinion, however, because we conclude in the next section that 
the Act does not waive the sovereign immunity of the United States against mone
tary liability.9

B.

W hether federal agencies are subject to monetary liability for violations of 
§ 3604 of the Fair Housing Act turns on application of the “unequivocal expres
sion” standard for waivers of sovereign immunity discussed in section I of this 
memorandum. We conclude that the Act does not waive sovereign immunity be
cause its text falls well short of satisfying the “unequivocal expression” standard.

Section 3613 authorizes aggrieved persons to enforce the Fair Housing A ct’s 
anti-discrimination prohibitions in court. Although § 3613 is silent as to whom this 
action may be brought against, it does specify what relief may be awarded. Sub
section (c)(1) authorizes a court to award an aggrieved person “actual and punitive 
damages,” as well as injunctive relief. In addition, under subsection (c)(2), the 
court “may allow the prevailing party, other than the United States, a reasonable 
attorney’s fee and costs. The United States shall be liable for such fees and costs 
to the same extent as a private person.”

We do not believe that § 3613 waives sovereign immunity, except with respect 
to attorneys’ fees and costs. Although the Fair Housing Act expressly establishes a 
general cause of action for redress of discriminatory practices, it is silent as to the 
parties against whom such a cause of action may be brought and it does not contain 
language expressly subjecting the United States to such a suit.

It is possible to infer from the fact that § 3603 expressly subjects the United 
States to the discrimination provisions of § 3604 that Congress intended that the 
cause of action established by § 3613 would also apply to the United States. How
ever, § 3613 does not say so and the Supreme Court has held that subjecting a gov
ernmental entity to the substantive or procedural requirements of a statute does not 
necessarily mean that sovereign immunity has been waived or abrogated with re
spect to claims for damages. See, e.g., United States D e p ’t o f  Energy v. Ohio, 503 
U.S. 607 (1992) (federal agencies subject to procedural requirements of Clean 
Water Act and Resource Conservation and Recovery Act but immune from actions

9 For the sam e reason it is also unnecessary to resolve whether the discrim ination prohibitions in §§ 3606 
and 3617 apply to federal agencies We note, however, that these sections do not appear to be directed at 
governm ent activities. Section 3606 makes it unlawful to discrim inate with respect to “access to o r m em ber
ship or participation in any m ultiple-listing service, real estate b rokers ' organization or other service, organi
zation, or facility relating to the business o f selling o r renting dw ellings.’' Section 3617 makes it unlawful to 
■‘coerce, intim idate, threaten, or interfere with any person" with respect to the exercise o f rights protected by 
!)§ 3603-3606 o f the Act.
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for punitive fines); A tascadero State Hosp. v. Scanlon, 473 U.S. 234, 244-46 
(1985) (States subject to section 504 of Rehabilitation Act but immune from ac
tions for monetary relief); Employees v. M issouri Pub. Health D e p ’t, 411 U.S. 279 
(1973) (States subject to Fair Labor Standards Act but immune from actions for 
monetary relief).10 The Court has stated that additional language in the suit 
authorization provision is necessary to “indicat[e] in some way by clear language 
that the constitutional immunity [is being] swept away.” Id. at 285.

The only additional relevant language in § 3613 is subsection (c)(2), which 
authorizes the award of attorneys’ fees:

In a civil action [brought by an aggrieved person under section 
3613], the court, in its discretion, may allow the prevailing party, 
other than the United States, a reasonable attorney’s fee and costs.
The United States shall be liable for such fees and costs to the same 
extent as a private person.

The presence, in a provision authorizing the bringing of suits by private parties, of 
language indicating that the United States may be liable for attorneys’ fees and 
costs certainly indicates a recognition that the United States may be subject to suits 
under the provision. The question remains whether that is a sufficient expression 
of a waiver of sovereign immunity against damages or any other monetary relief 
except attorneys’ fees and costs.

W e recognize that it is a plausible reading of the statute to answer that question 
in the affirmative. We note, however, that the Supreme Court has declined to give 
such a reading to an attorneys’ fees provision in a State sovereign immunity con
text. See Dellmuth  v. Muth, 491 U.S. 223, 231 (1989) (stating in decision holding 
State sovereign immunity not abrogated by Education of the Handicapped Act: 
“The 1986 amendment to the EHA deals only with attorney’s fees, and does not 
alter or speak to what parties are subject to suit.”). In any event, we conclude that 
the statute does not meet the “unequivocal expression” standard because there is 
another plausible interpretation of the attorneys’ fees language that would not en
tail waiver o f immunity for damages and other monetary relief. Just because the 
United States is subject to the cause of action does not necessarily mean it is sub
ject to the full range of remedies that are set forth in the statute. These remedies 
include not only compensatory and punitive damages, but also a “permanent or 
temporary injunction, temporary restraining order, or other order (including an 
order enjoining the defendant from engaging in such [discriminatory housing] 
practice or ordering such affirmative action as may be appropriate).” 42 U.S.C. 
§ 3613(c)(1).

10 T he Suprem e C ourt has stated that the standard  for establishing a waiver o f the federal governm ent’s 
sovereign  im m unity is substantially  the same as the standard for finding congressional abrogation o f state 
Eleventh A m endm ent im m unity See Nordic Village, 503 U S at 37. Eleventh A m endm ent cases like A tas
cadero  and M issouri P ublic H ealth  D ep't are therefore helpful in our analysis
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The alternative plausible interpretation of the statute is that the attorneys’ fees 
provision contemplates an action that is limited to seeking relief other than money 
damages. This reading is based on the fact that the sovereign immunity of the 
United States against non-monetary relief already has been waived by the Admin
istrative Procedure Act (the ”APA”), 5 U.S.C. §§ 701-706 which provides that

[a]n action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or un
der color of legal authority shall not be dismissed nor relief therein 
be denied on the ground that it is against the United States.

5 U.S.C. § 702.11 “[T]he caselaw of [the Court of Appeals for the District of Co
lumbia Circuit] confirms that ‘the [APA] waiver applies to any suit, whether under 
the APA . . .  or any other statute.’”12 Other Circuits are in accord,13 and the Su
preme Court has implicitly held that the APA waiver is not limited to actions 
brought under the APA, see Bowen v. M assachusetts, 487 U.S. 879, 891-901
(1988) (APA waiver applied in action brought under 28 U.S.C. § 1331).

Under the Supreme Court’s “unequivocal expression” standard, the availability 
of this alternative interpretation of the Fair Housing Act attorneys’ fees provision
— that it contemplates an action for non-monetary relief based on the APA waiver 
of sovereign immunity — precludes finding a waiver of sovereign immunity. See 
Nordic Village, 503 U.S. at 37 (when a provision is subject to more than one plau
sible interpretation, the “reading imposing monetary liability on the Government is 
not ‘unambiguous’ and therefore should not be adopted”).14

11 The legislative history o f this APA provision indicates that us purpose was “ to eliminate the defense o f 
sovereign im m unity with respect to any action m a court o f the United States seeking relief o ther than money 
damages and based on the assertion of unlawful official action by a Federal officer.’* S Rep. No 94-996, at
2 (1976) S e e a ls o H .R  Rep. No 94-1656, at 9 ( 1976), reprinted m  1976 U S C C A N  6121, 6129 C‘[T]he 
time (has] now com e to eliminate the sovereign im m unity defense in all equitable actions for specific relief 
against a Federal agency or officer acting in an official capacity ") See generally  Kenneth C Davis, A dm in
istrative Law Treatise  § 23 19, at 192 (2d ed. 1983) (“The meaning o f  the 1976 legislation is entirely  clear 
on its face, and that m eaning is fully corroborated by the legislative history. Thai meaning is very simple. 
Sovereign im m unity in suits for relief other than money dam ages is no longer a defense.' ).

12 Alabama v Buwsher, 734 F Supp 525, 533 (D D C. 1990), afj'd , 935 F.2d 332 (D C C ir 1991), t e n  
denied , 502 U S  981 (1991) (quoting P Bator, P M ishkin, D. M ellzer & D. Shapiro, H art and  Wech.sler's 
The Federal Courts and  The Federal System  1154 (3d ed. 1988), and citing N ational A.s.s’n o f  Counties v 
Baker , 842 F 2d 369, 373 (D C . Cir. 19S8), cert denied, 488 U S 1005 (1989)), Schnapper v Foley, 667 
F 2d 102, 108 (D .C  C ir 1981), cert denied , 455 U S 948 (1982), Sea-land Service, Inc v A laska R.R , 659 
F.2d 243, 244 (D C C ir 1981), cert denied, 455 U S. 919 (1982)

n  See, e.g., Specter v. G arrett, 995 r .2 d  404, 410 (3d Cir 1993) (“ the waiver o f sovereign immunity 
contained in [the APA] is not limited to suits brought under the A PA"), Red Lake Band oj Chippewa Indians 
v Barlow, 846 F.2d 474, 476 (8th Cir 1988) C‘[T]he w aiver o f sovereign im m unity contained in [the APA] 
is not dependent on application o f the procedures and review  standards o f the APA It is dependent on the 
suit against the governm ent being one for non-m onetary re lie f")

14 Another alternative interpretation may also be possible Because the United States may intervene in 
private actions brought under § 3613 in order to seek broader relief, .see 42 U S.C § 3613(e), it is possible 
that the United States could incur liability for attorneys' fees and costs w ithout being a defendant. W e find
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We therefore conclude that the text o f the Fair Housing Act as amended does 
not waive the sovereign immunity of the United States against imposition of 
monetary relief. The APA waives sovereign immunity as to any non-monetary 
relief available under the Act.

C.

The foregoing conclusion is reinforced by consideration of the text and legisla
tive history of the Fair Housing Act when it was originally enacted as Title VIII of 
the Civil Rights Act of 1968 (“Title VIII”), supra, and of the 1988 amendments to 
the Fair Housing Act (the “ 1988 Amendments”), Pub. L. No. 100-430, 102 Stat. 
1619 (1988). This is a useful methodology for considering whether the Act waives 
sovereign immunity because it allows a focused analysis of whether Congress spe
cifically intended to waive sovereign immunity.15

As discussed above, the language in the Fair Housing Act that provides the most 
specific basis for an argument that sovereign immunity for monetary liability has 
been waived is the language in the attorneys’ fees provision authorizing a court to 
award “the prevailing party, other than the United States, a reasonable attorney’s 
fee and costs. The United States shall be liable for such fees and costs to the same 
extent as a private person.” 42 U.S.C. § 3613(c)(2). This specific reference to the 
United States was not contained in the original Fair Housing Act’s (Title VIII’s) 
attorneys’ fees provision, which authorized the courts to “award to the plaintiff . . . 
reasonable attorney fees in the case of a prevailing plaintiff: Provided, [t]hat the 
said plaintiff in the opinion of the court is not financially able to assume said attor
ney’s fees.” Pub. L. No. 90-284, § 812(c), 82 Stat. 89, 107 (1968). As with the 
current version of the Act, the original provision on enforcement by private per
sons authorized an award of damages to an aggrieved person but was silent as to 
who could be potential defendants in the civil actions. Id. § 812, 82 Stat. at 107.

this interpretation to be less plausible than the non-m onetary re lie f interpretation because the latter gives 
effect to provisions in the sam e subsection, w hich is devoted to *‘[r]elief which may be g ran ted /’ 42 U.S.C. 
§ 3613(c), w hile the form er requires reading together separate subsections and inferring that Congress may 
have contem plated  in subsection (c) that interventions by the A ttorney General under subsection (e), in cases 
where she “certifies that the case is of general public im portance” and seeks broader relief, m ight result in 
awards o f attorneys fees and costs against the United Stales

15 Justice Scalia criticized  this methodology in Pennsylvania v. Union Gas Co., 491 U.S. at 29-30 (Scalia, 
J., concurring  in part and d issenting  in part) (“T hat m ethodology is appropriate if one assumes that the 
task o f  a court o f law is to p lum b the intent o f  the particular C ongress that enacted a particular provision. 
That m ethodology is not m ine . . It is o u r task . . not to en ter the minds o f the M embers o f Congress 
. . but rather to give fair and reasonable m eaning to the text o f  the United States Code, adopted by various 
C ongresses at various tim es.") N otw ithstanding this criticism , we believe the m ethodology is appropriate 
here W hatever the merit o f Justice Scalia’s em phasis of code m eaning over congressional intent in other 
contexts, we do not think that approach is required or desirable where the question presented is w hether 
sovereign im m unity has been w aived and m ore than one statutory enactm ent is involved. We note that no 
other Justice  expressed agreem ent with Justice  S ca lia ’s statem ent in Union Gas. M oreover, the C ourt's  
m ajority in D ellm uth  used this approach S ee  491 U.S. at 227-32
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Thus, the original Fair Housing Act contained no express or implied reference 
to any cause of action against the United States in its provisions establishing a pri
vate cause of action and authorizing awards of attorneys’ fees. The 1988 Amend
ments to the Act removed the “ability to pay” limitation on attorneys’ fee awards 
and added language making it clear that the United States was subject to an award 
of attorneys’ fees and costs. The 1988 Amendments, however, did not add any 
language suggesting that the United States was subject to damages claims.

The legislative history of the 1988 Amendments reinforces the conclusion that 
the Fair Housing Act does not waive the sovereign immunity of the United States 
for monetary relief.16 The principal legislative history for those amendments is 
contained in the report o f the Committee on the Judiciary of the House of Repre
sentatives. H.R. Rep. No. 100-711 (1988), reprinted in 1988 U.S.C.C.A.N. 2173. 
In a paragraph giving an overview of the purpose of the amendments made by the 
committee, the report stated that the revision “brings attorney’s fee language in title 
VIII closer to the model used in other civil rights laws.” Id. at 13, reprin ted in 
1988 U.S.C.C.A.N. at 2174. The committee went on to state later in the report that 
“[t]he bill strengthens the private enforcement section by expanding the statute of 
limitations, removing the limitation on punitive damages, and brings [sic] attor
ney’s fee language in title VIII closer to the model used in other civil rights laws.” 
Id. at 17, reprin ted in 1988 U.S.C.C.A.N. at 2178.17

The committee report indicates that the thrust of the amendments was to remove 
limitations on effective private enforcement by changing the statute of limitations, 
removing the limit on punitive damages, and removing the “ability to pay” limita
tion on the award of attorneys’ fees. It also indicates an intent to conform the lan
guage of the attorneys’ fees provision to that in other civil rights laws.18 There is 
no discussion whatsoever of actions against the United States, much less any refer

16 Although legislative history cannot be relied upon to provide the “ unequivocal expression” the Su
preme Court requires, N ordic Village, 503 U S at 37, we believe it is perm issible to cite legislative history to 
reinforce a text-based conclusion that a statute does not waive sovereign im m unity. Confidence in a conclu
sion based on the text can be strengthened where the legislative history reveals no evidence o f intent to 
waive sovereign im m unity

17 In the discussion o f section 813(c) in the section-by-section portion o f  the report, the com m ittee fo
cused on rem oving the punitive dam ages limitation. The following is the entirety  o f the discussion o f section 
813(c)

Section 813(c) provides for the types o f relief a court may grant This section is intended to con 
tinue the types o f re lief that are provided undercurren t law , but rem oves the $1000 lim itation on 
the award o f  punitive dam ages The C om m ittee believes that the lim it on punitive dam ages 
served as a m ajor im pedim ent to im posing an effective deterrent on violators and a disincentive 
for private persons to bring suits under existing law The C om m ittee intends that courts be able 
to award all rem edies provided under this section. As in Section 812(o), the court may also 
award a tto rney 's  fees and costs.

H R. Rep. No. 100-711, at 39-40, reprin ted  m  1988 U.S.C C .A .N  at 2200-01.
18 For exam ple, the attorneys' fees provision in Title VII o f  the Civil R ights o f 1964 (em ploym ent dis

crim ination) contains the following sim ilar language concerning the United States. “ [T]he court . . . may 
allow the prevailing party, other than . . .  the United States, a reasonable attorney’s fee (including expert 
fees) as part o f the costs, and . . the United Slates shall be liable for costs the same as a private person.” 
42 U S.C. § 2000e-5(k)
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ence to an intent to waive sovereign immunity or to establish monetary liability for 
the United States.

Given the focused nature of the 1988 Amendments to the Fair Housing Act, it is 
not reasonable to infer any intent to waive the sovereign immunity of the United 
States against imposition of monetary relief. At most, the amendments can be read 
to waive sovereign immunity against awards of attorneys’ fees. Reading into the 
amendment a broader waiver would be impermissible under the interpretative 
method required by the Supreme Court and would amount to finding an accidental 
waiver or a waiver by inadvertence.

D.

Our conclusion regarding waiver o f  sovereign immunity under the Fair Housing 
Act is supported by the case law on other statutes. In Dellmuth v. Muth, 491 U.S. 
223 (1989), the Supreme Court discussed whether the Education of the Handi
capped Act (“EHA”), which, like the Fair Housing Act, had been amended to im
pose liability for attorneys’ fees on an otherwise immune governmental entity (in 
that case, the States), subjected the States to suit. Although the textual basis for 
arguing waiver of sovereign immunity under that statute appears to be stronger 
than is the case under the Fair Housing Act, the Court declined to find waiver.

The EHA “enacts a comprehensive scheme to assure that handicapped children 
may receive a free public education appropriate to their needs. To achieve these 
ends, the Act mandates certain procedural requirements for participating state and 
local educational agencies.” Id. at 225. In Dellmuth, the Supreme Court reversed 
a decision o f the Third Circuit Court of Appeals that the EHA abrogated the States’ 
sovereign immunity against suit for damages. According to the Supreme Court,

[T]he Court of Appeals rested principally on three textual provi
sions. The court first cited the Act’s preamble, which states Con
gress’ finding that “it is in the national interest that the Federal 
government assist State and local efforts to provide programs to 
meet the education needs o f handicapped children in order to assure 
equal protection of the law.” Second, and most important for the 
Court of Appeals, was the Act’s judicial review provision, which 
permits parties aggrieved by the administrative process to “bring a 
civil action . . .  in any State court of competent jurisdiction or in a 
district court of the United States without regard to the amount in 
controversy.” Finally, the Court o f Appeals pointed to a 1986 
amendment to the EHA, which states that the Act’s provision for a 
reduction of attorney’s fees shall not apply “if the court finds that 
the State or local educational agency unreasonably protracted the 
final resolution of the action or proceeding or there was a violation
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of this section.” In the view of the Court of Appeals, this amend
ment represented an express statement of Congress’ understanding 
that States can be parties in civil actions brought under the EHA.

Id. at 228 (citations omitted).
We quote at length the Supreme Court’s rejection of the Court of Appeals’ 

analysis, because it can be applied directly to the Fair Housing Act:

We cannot agree that the textual provisions on which the Court of 
Appeals relied, or any other provisions of the EHA, demonstrate 
with unmistakable clarity that Congress intended to abrogate the 
States’ immunity from suit. The EHA makes no reference whatso
ever to either the Eleventh Amendment or the States’ sovereign im
munity. Nor does any provision cited by the Court of Appeals 
address abrogation in even oblique terms, much less with the clarity 
A tascadero  requires. The general statement of legislative purpose 
in the Act’s preamble simply has nothing to do with the States’ sov
ereign immunity. The 1986 amendment to the EHA deals only with 
attorney’s fees, and does not alter or speak to what parties are sub
ject to suit. . . . Finally, [the private cause of action provision] pro
vides judicial review for aggrieved parties, but in no way intimates 
that the States’ sovereign immunity is abrogated. As we made plain 
in Atascadero, “ [a] general authorization for suit in federal court 
is not the kind of unequivocal statutory language sufficient to abro
gate the Eleventh Amendment.”

. . . We recognize that the EHA’s frequent reference to the Slates, 
and its delineation of the States’ important role in securing an ap
propriate education for handicapped children, make the States, 
along with local agencies, logical defendants in suits alleging viola
tions of the EHA. This statutory structure lends force to the infer
ence that the States were intended to be subject to dam ages actions 
fo r  violations o f  the EHA. But such a perm issible inference, what
ever its logical force, would remain ju s t that: a perm issible infer
ence. It would not be the unequivocal declaration which . . .  is 
necessary before we will determine that Congress intended to exer
cise its pow ers o f  abrogation.

Id. at 231-32 (emphasis added) (citations omitted).
Dellmuth presented a stronger case for waiver of sovereign immunity than the 

Fair Housing Act because the EHA contains “ frequent reference[s] to the States” 
and is obviously very much focused on the activities of the States, while the Fair

63



O pinions o f the O ffice o f  Legal Counsel

Housing Act is focused on the private sector and has relatively minor relevance to 
the activities of federal agencies. Nonetheless, the Supreme Court refused to find 
that the EHA waived sovereign immunity, relying on specific points that are di
rectly applicable to the Fair Housing Act: that an attorneys’ fees provision speaks 
only to attorneys’ fees and does not address who is subject to suit or what remedies 
are available; that a general authorization for suit is not an “unequivocal expres
sion” ; and that legitimate inferences that Congress intended a damages cause of 
action are not “unequivocal expressions.”19

The Department o f Housing and Urban Development (“HUD”) has submitted a 
letter stating its conclusion that “a federal agency . . . may be required to pay dam
ages and other relief . . . [for] violations of the [Fair Housing Act].”20 HUD relies 
principally on the analysis contained in Doe v. A ttorney General o f  the United  
States, 941 F.2d 780 (9th Cir. 1991), which held that the Rehabilitation Act waives 
the sovereign immunity of the United States against damage awards. As discussed 
in the next section of this memorandum, we believe that Doe used a method of 
statutory interpretation that is impermissible under the Supreme Court precedents 
and that the case was incorrectly decided.

IV. REHABILITATION ACT

W e reach fundamentally the same conclusions with respect to the Rehabilitation 
Act o f 1973, as amended (the “Rehabilitation Act”), 29 U.S.C. §§ 794-794c, as we 
have reached with respect to the Fair Housing Act.

A.

Section 504 of the Rehabilitation Act, 29 U.S.C. § 794, prohibits discrimination 
on the basis of disability:

No otherwise qualified individual with a disability in the United 
States, as defined in section 706(8) of this title, shall, solely by rea
son of her or his disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance o r  under

19 T he  C o u rt's  opinton in D ellm uth  relies heavily  on A tascadero  State Hosp. v Scanlon, 473 U S 234 
(1985). See  491 U.S. at 227, 230-32 A tascadero  also strongly supports the conclusion that the Fair Hous
ing Act does not waive sovereign immunity fo r monetary re lie f Atascadero  concerned the discrim ination 
provisions o f  the Rehabilitation Act of 1973 an d  is discussed in detail in the next section o f this m em oran
dum, w hich addresses that act. Atascadero he ld  that the Rehabilitation Act does not abrogate the sovereign 
im m unity o f  the States We conclude in the nex t section that the analysis in that case should apply fully to 
actions against the federal governm ent The case  is significant for purposes o f the d iscussion in this section 
because the Rehabilitation Act has a structure that is sim ilar to the Fair Housing Act

L etter for W alter D ellinger, Assistant A ttorney General, O ffice o f Legal Counsel, from Roberta Achten- 
berg, A ssistant Secretary for Fair Housing and  Equal O pportunity , and N elson Diaz, General Counsel at I 
(Nov 15, 1993).
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any program  or activity conducted by any Executive agency or by 
the United States Postal Service.

Id. § 794(a) (emphasis added). The italicized language, which was added to sec
tion 504 in 1978,21 expressly subjects federal agencies to the discrimination prohi
bitions of the Act.

B.

Section 505 of the Rehabilitation Act (29 U.S.C. § 794a), which also was added 
in 1978,22 sets forth the remedies available for violations of the discrimination pro
hibitions. The following provisions of section 505 are pertinent here:23

(a)(2) The remedies, procedures, and rights set forth in title VI of 
the Civil Rights Act of 1964 [42 U.S.C. §§ 2000d et seq.] shall be 
available to any person aggrieved by any act or failure to act by any 
recipient of Federal assistance or Federal provider of such assis
tance under section 794 of this title.

(b) In any action or proceeding to enforce or charge a violation of a 
provision of this subchapter, the court, in its discretion, may allow 
the prevailing party, other than the United States, a reasonable at
torney’s fee as part of the costs.

Id. § 794a(a)(2), (b).
Thus, as with the Fair Housing Act, the Rehabilitation Act has had two legisla

tive enactments that bear on the sovereign immunity question: the original dis
crimination prohibition and a later amendment that can be argued to effect a waiver 
of immunity against imposition of monetary relief because it refers to the United 
States in a way that recognizes that federal agencies may be defendants in private 
actions. The history of the Rehabilitation Act enactments would at least initially 
suggest the possibility of a more plausible argument in favor of waiver, however, 
because its amendments were more sweeping than the Fair Housing Act amend
ments: while the Fair Housing Act amendments of 1988 merely made relatively 
minor changes to an existing cause of action and modified an attorneys’ fees provi
sion, the section 504 amendments in 1978 added for the first time a provision 
authorizing a private action for violations and a provision authorizing attorneys’ 
fees awards.

*' Pub. L No 95-602 119. 92 Stat. 2955, 2982 (1978)
"  Id. i} 120, 92 Stat at 2982.
21 The only o ther provision o f section 505 (29 U S C  <) 794a(a)( I )) concerns discrim ination in federal

employm ent, w hich we do not understand to be covered by your opinion request
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However, after analyzing the Rehabilitation Act enactments under the Supreme 
Court’s “unequivocal expression” standard, we conclude that there is no waiver of 
sovereign immunity for monetary relief. There is no fundamental difference be
tween the effect o f the Rehabilitation Act enactments and the effect of the Fair 
Housing Act enactments. In both cases, there is no express language authorizing 
actions against the United States for damages or other monetary relief and it is rea
sonable to read the cause of action and attorneys’ fees provisions as allowing ac
tions against the United States for injunctive relief pursuant to the waiver of 
sovereign immunity for such relief contained in the Administrative Procedure Act. 
As the Supreme Court made clear in N ordic Village, where a plausible reading is 
available that does not authorize monetary relief, “a reading imposing monetary 
liability on the Government is not ‘unambiguous’ and therefore should not be 
adopted.” 503 U.S. at 37.24

C.

Our conclusion is supported by the case law. The Supreme Court already has 
held that the Rehabilitation Act does not abrogate the sovereign immunity of the 
States. In A tascadero  State Hosp. v. Scanlon, 473 U.S. 234 (1985), the Court held 
that sections 504 and 505 of the Act do not abrogate the States’ Eleventh Amend
ment sovereign immunity against imposition of monetary relief. Id. at 244-46. 
Applying an “unequivocally clear” standard,25 which is substantially the same as 
the “unequivocal expression” standard governing waiver of federal immunity 
(N ordic Village, 503 U.S. at 37), the Court held that States that receive federal 
assistance are clearly subject to the discrimination prohibition of section 504,

[b]ut given their constitutional role, the States are not like any other 
class of recipients of federal aid. A general authorization for suit in 
federal court is not the kind o f unequivocal statutory language suffi
cient to abrogate the Eleventh Amendment. When Congress 
chooses to subject the States to federal jurisdiction, it must do so 
specifically. Accordingly, we hold that the Rehabilitation Act does 
not abrogate the Eleventh Amendment bar to suits against the 
States.

"4 As we explained in the course of our consideration o f the Fair Housing Act, we believe it is perm issible 
to c ite  legislative history 10  reinforce a text-based conclusion that a statute does not w aive sovereign im m u
nity W e have review ed the legislative h isto ry  o f the R ehabilitation A ct am endm ents o f 1978 and have 
found, as w as the case with respect to the Fair Housing Act am endm ents o f 1988, that it does not include any 
consideration  o f the subjects o f sovereign im m unity or o f establishing monetary liability for the United 
Slates. Thus, it is consisten t with our conclusion that those am endm ents do not w aive sovereign immunity.

23 A tascadero  established the following standard  ' ‘C ongress may abrogate the S ta tes’ constitutionally
secured im m unity from suit in federal court on ly  by m aking its intention unm istakably clear in the language
of the s ta tu te .’’ 473 U S at 242.
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473 U.S. at 246 (citations om itted)26 The Court did not specifically address the 
section 505 attorneys’ fees and costs provision, but its holding contains an implicit 
conclusion that the provision does not waive immunity for any monetary relief 
other than the attorneys’ fees and costs themselves. The statutory framework with 
respect to the United States is substantially the same as with respect to the States, 
and we see no basis for concluding that the language of the Act waives the federal 
government’s sovereign immunity when it does not abrogate the immunity of the 
States.27

A panel of the Ninth Circuit Court of Appeals has concluded otherwise, holding 
that the Rehabilitation Act does indeed waive the sovereign immunity of the United 
States against imposition of damages. Doe  v. Attorney G eneral o f the United 
States, 941 F.2d 780 (1991). We believe, however, that Doe was incorrectly de
cided. First, the Ninth Circuit’s analytical approach was inconsistent with the Su
preme Court’s requirement of an “unequivocal expression” in statutory text without 
resort to legislative history. See N ordic Village, 503 U.S. at 33-37. In the section 
of its opinion entitled “The Legal Standard for Ascertaining Whether the Govern
ment has Waived Sovereign Immunity,” 941 F.2d at 787, the Ninth Circuit incor
rectly stated that “[t]he key to determining whether there has been a waiver is 
Congress’s intent as manifested in the statute’s language and legislative history.” 
Id. at 788. Rather than using the special standard established by the Supreme 
Court, the Ninth Circuit chose to view the issue as requiring application of the 
factors for implying a private right of action under Cort v. Ash, 422 U.S. 66, 78 
(1975), with an additional sovereign immunity gloss that “only explicit congres
sional intent in the statutory language and history will suffice” for implying a pri
vate right of action against the United States. Doe, 941 F.2d at 788.

In addition, the Ninth Circuit’s analysis of the Rehabilitation Act is unpersua
sive. The court’s conclusion was as follows:

In amending section 504, Congress made certain that federal agen
cies would be liable for violations of the statute. Congress’s inser
tion of federal agencies in the pre-existing clause subjecting others 
to liability and its broad-brush remedy provision indicate that Con
gress intended that there be no distinction among section 504 de
fendants.

26 Responding (o the Suprem e C ourt's  decision in Atascadero, Congress passed legislation expressly 
abrogating the sovereign immunity o f  the Slates under the Rehabilitation Act and other civil rights statutes 
Pub L No 99-506, § 1003, 100 Stat 1807, 1845 (1986). That legislation contained no provisions bearing 
on the sovereign immunity of the United States

27 The only treatm ent o f the federal governm ent in section 505 that is different from the treatm ent o f the 
States (other than the obvious difference that federal agencies are not recipients o f federal assistance) is that 
the attorneys fees provision (paragraph (b)) does not allow the United States as a prevailing party to recover 
attorneys' fees That exception says nothing, o f course, about the liability o f the United States for dam ages 
or other monetary relief, and the fact that the United States may be subject to attorneys fees awards does not 
waive sovereign immunity for dam ages and other kinds o f monetary relief.
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Id. at 794. That conclusion is incorrect in two fundamental respects. First, the 
addition o f federal agencies to section 504 was not to a “clause subjecting others to 
lia b ility '' but rather to a clause that imposed a non-discrimination substantive re
quirement and did not address liability in any way; it was not until section 505 was 
added in 1978 that the Rehabilitation Act addressed remedies. Second, the Su
preme Court has rejected the view that the “broad-brush remedy provision [section 
505] indicate[s] that Congress intended that there be no distinction among section 
504 defendants.” Id. As discussed above, the Supreme Court opined in A tas
cadero State H ospita l v. Scanlon that there are indeed distinctions to be made 
among section 504 defendants, holding that

given their constitutional role, the States are not like any other class 
o f recipients of federal aid. A general authorization for suit in fed
eral court is not the kind of unequivocal statutory language suffi
cient to abrogate the Eleventh Amendment. When Congress 
chooses to subject the States to federal jurisdiction, it must do so 
specifically.

473 U.S. at 246. The United States, of course, also has special constitutional 
status, and the approach taken in A tascadero  requiring an unequivocal specific 
expression of intent to waive sovereign immunity is equally applicable in the con
text of the federal government. Nordic Village, 503 U.S. at 37.

V. EQUAL CREDIT OPPORTUNITY A C T

In contrast to our preceding conclusions, we conclude that the Equal Credit Op
portunity Act (the “Credit Act”), 15 U.S.C. §§ 169]-1691 f, partially waives the 
sovereign immunity of the United States against the imposition of monetary relief, 
by authorizing an award of compensatory damages. Although this conclusion is 
not completely free from doubt because it is possible that the Supreme Court 
would require a more explicit statement of waiver, we reach this conclusion be
cause we can find no reasonable explanation for a provision exempting all govern
ment creditors from liability for punitive damages other than that the provision 
recognizes that government creditors are liable for compensatory damages. There 
is no comparable provision in any o f the other civil rights statutes addressed in this 
memorandum.

A.

The Credit Act prohibits any creditor from discriminating against any applicant 
with respect to any aspect of a credit transaction. Id. § 1691(a). The term 
“creditor” is defined as “any person who regularly extends, renews, or continues 
credit; any person who regularly arranges for the extension, renewal, or continua
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tion of credit; or any assignee of an original creditor who participates in the deci
sion to extend, renew, or continue credit.” Id. § 1691a(e). For purposes of the 
Act, a “person” is “a natural person, a corporation, governm ent or governm ental 
subdivision or agency, trust, estate, partnership, cooperative, or association.” Id. 
§ 1691 a(f) (emphasis added).

Although the Credit Act contains no further indication in its text or legislative 
history as to whether the governmental references in the definition of “person” 
were intended to include federal agencies, the natural understanding of the refer
ences is that the federal government is included, because the language is unre
stricted and there is no language suggesting any different treatment for different 
levels of government. If it were intended that the federal government was to be 
exempt and the statute limited in its coverage to State and local governments, we 
would expect that the text of the statute would make such a distinction —  or at 
least the distinction would be identified in legislative history. Neither the statute 
nor the legislative history contain any such suggestion.

Our conclusion that the federal government is subject to the discrimination pro
visions of the Credit Act may be reinforced by reference to another, previously 
enacted statute that also regulates the extension of credit, the Truth in Lending Act 
(“TILA”), 15 U.S.C. §§ 1601 -1681 u. Both the Credit Act and TILA are part of the 
Consumer Credit Protection Act.28 Statutes addressing the same subject matter — 
that is, statutes “in pari materia” — should be construed together.29

TILA uses the same language as the Credit Act concerning covered government 
organizations. TILA applies to any “creditor,” which is defined as a “person” who 
regularly extends certain types of consumer credit. Id. § 1602(f). “Person” is de
fined as a “natural person” or an “organization.” Id. § 1602(d), and “organization” 
includes a “government or governmental subdivision or agency.” Id. § 1602(c). 
As with the Credit Act, there is no further indication of what levels of government 
are covered. Unlike the Credit Act, however, TILA contains an express assertion 
of sovereign immunity in the enforcement section of the statute, thus indicating a 
clear recognition that the federal government is subject to the substantive provi
sions of TILA:

[N]o civil or criminal penalty provided under this subchapter for 
any violation thereof may be imposed upon the United States or any 
department or agency thereof, or upon any State or political subdi
vision thereof, or any agency of any State of political subdivision.

211 TILA  was enacted in 1968 as title I of the Consum er C redit Protection Act, Pub. L. No 90-321, 82 Stat. 
146, and the C redit Act was added to the C onsum er Credit Protection Act as title VII in 1974, Pub. L. No. 
93-495, tit V, 88 Stat. 1500, 1521.

29 See  2B Norman J Singer, Sutherland S ta tutory Construction  § 51.02, at 121 (5th ed 1992) (“ It is 
assum ed that w henever the legislature enacts a provision it has in mind previous statutes relating to the same 
subject m atter In the absence o f any express repeal or am endm ent, the new  provision is presum ed in accord 
with the legislative policy em bodied in those prior statutes Thus, they all should be construed together '*).
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Id. § 1612(b). It is reasonable to assume that when Congress defined “person” in 
the Credit Act to include a “government, governmental subdivision or agency,” it 
intended those terms to have the same scope as the identical terms used in the pre
viously enacted TILA.30

B.

Of course, as discussed in prior sections of this memorandum, the fact that fed
eral agencies are subject to the substantive requirements of the Credit Act does not 
necessarily mean that there has been a waiver of sovereign immunity against impo
sition o f monetary liability for violation of such requirements. The Credit Act sov
ereign immunity question is not a simple one, because there is no language directly 
addressing the subject of sovereign immunity or directly stating that the United 
States may be subject to an award o f  monetary relief. However, as discussed be
low, we find there has been a waiver because the Act contains a provision that indi
rectly, but in our view unequivocally, indicates that the United States may be 
required to pay compensatory damages.

Section 1691e of the Credit Act provides for a private right of action against 
creditors who violate the discrimination prohibitions of the Act. Under subsection 
(a), all creditors are liable for compensatory damages: “[A]ny creditor who fails to 
comply with any requirement imposed under this subchapter shall be liable to the 
aggrieved applicant for any actual damages sustained by such applicant acting ei
ther in an individual capacity or as a member of a class.” Under subsection (b), all 
creditors except governmental creditors are liable for punitive damages: “ [A]ny 
creditor, other than a government or governmental subdivision or agency . . . shall 
be liable to the aggrieved applicant for punitive damages . . . .” Equitable relief is 
authorized under subsection (c).31 Finally, under subsection (d), costs and attor
neys’ fees may be imposed: “In the case of any successful action under subsection 
(a), (b), or (c) . . . , the costs of the action, together with a reasonable attorney’s 
fee as determined by the court, shall be added to any damages awarded by the 
court

Subsection (b) of section 1691 e provides the key to finding a partial waiver of 
sovereign immunity against monetary relief. Coming immediately after a provision 
(subsection (a)) that states that all creditors are liable for compensatory damages, a 
provision exempting government creditors from liability for punitive damages nec
essarily implies a recognition that government creditors are otherwise liable for 
damages under the Act and remain liable for compensatory damages under the pre
ceding section, which contains no such limitation. “[A] limitation of liability is

,0 See id  § 51 02 , at 122 ( '‘Unless the con tex t indicates otherw ise, words or phrases in a provision that 
were used in a prioi act pertaining to the sam e subject m atter will be construed in the sam e sense ")

11 “ Upon application by an aggrieved applicant, the [court] m ay grant such equitable and declaratory relief 
as is necessary  to enforce the requirements im posed  under this su b ch ap te r.' 1 5 U S C  § 16 9 1 e(c)
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nonsensical unless liability existed in the first place.” Pennsylvania v. Union Gas 
Co., 491 U.S. 1, 13 (1989) (holding that CERCLA abrogated State sovereign im
munity based in part on implication of provisions exempting States from liability 
for certain actions).

Thus, the Credit Act is different from the Fair Housing Act and the Rehabilita
tion Act in the fundamental respect that it contains a provision indicating liability 
for damages that is susceptible to no other plausible interpretation that would not 
impose liability. Whereas we concluded that the attorneys’ fees provisions in the 
Fair Housing Act and the Rehabilitation Act did not satisfy the “unequivocal ex
pression” standard because there was another plausible interpretation that did not 
impose monetary liability, see Nordic Village, 503 U.S. at 37, the interpretation of 
subsections (a) and (b) that subjects government creditors, including the United 
States, to liability for compensatory damages is the only plausible interpretation. 
Accordingly, we conclude that the Credit Act waives sovereign immunity with re
spect to compensatory damages.32

VI. A T T O R N E Y S ’ FEES A N D  CO STS

The analysis for whether attorneys’ fees and costs may be awarded under the 
civil rights statutes whose anti-discrimination provisions apply to federal agencies 
is simpler than the foregoing analysis on whether monetary relief may be awarded. 
There is no need to decide whether the individual civil rights statutes waive sover
eign immunity for attorneys’ fees and costs, because the Equal Access to Justice 
Act (the “EAJA”) expressly waives sovereign immunity. Immunity for costs is 
waived by 28 U.S.C. § 2412(a), and immunity for attorneys’ fees is waived by 28 
U.S.C. §§ 2412(b) and 2412(d). Each of these sections contains language author
izing an award of attorneys’ fees or expenses to “the prevailing party in any civil 
action brought by or against the United States.”

The EAJA also specifically addresses the extent of the United States’ liability 
for attorneys’ fees and costs. There are two separate attorneys’ fees regimes under 
the EAJA. Under 28 U.S.C. § 2412(b), a court may award attorneys’ fees against 
the United States, and if it does, “[t]he United States shall be liable for [attorneys’] 
fees and expenses to the same extent that any other party would be liable under the 
common law or under the terms of any statute which specifically provides for such

12 O ur conclusion with respect lo (he waiver o f sovereign immunity under the Credit Act has im plications 
with respect to claims alleging violations of the Fair Housing Act Although the latter statute does not w aive 
sovereign immunity, conduct violative o f  that statute may also violate the C redit Act The fact that the two 
statutes are, to some extent, coextensive is acknow ledged in the Credit A ct's  provision that ”‘fn]o person 
aggrieved by a violation o f this subchapter and by a violation o f section 3605 o f [the Fair Housing Act] shall 
recover under this subchapter and section 3612 o f  [the Fair Housing Act], if such violation is based on the 
sam e transaction " 15 U S C § 16 9 1e(i) Thus, w here a federal agency is discrim inating in the extension o f 
credit, that conduct may violate both statutes. If it does, the agency would have authority pursuant to the 
Credit A ct's w aiver o f sovereign immunity to provide monetary relief in settlem ent of a claim , even if  the 
claim  cites only the Fair Housing Act, to the extent allowed by the Credit Act
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an award.”33 Because the common law applies the “American Rule,” which pro
vides that each litigant must ordinarily pay his or her own lawyer, Alyeska Pipeline 
Service Co. v. W ilderness Society, 421 U.S. 240, 247 (1975), the extent of liability 
for attorneys’ fees under the individual civil rights statutes should generally be 
governed by the specific fee-shifting language of the statutes, each of which 
authorizes the court to award “a reasonable attorneys’ fee.”34

As an alternative to an award of attorneys’ fees under § 2412(b), the EAJA pro
vides in § 2412(d) for a mandatory award of attorneys’ fees against the United 
States (upon application by the prevailing party), except when the United States’ 
position was substantially justified or when special circumstances would make an 
award o f fees unjust. Under subsection (d), attorneys’ fees are capped at the rate 
of $75 per hour, absent a special judicial finding that special factors justify higher 
fees, § 2412(d)(2)(A), and parties m ay only recover if they have incomes or net 
worths below certain levels, § 2412(d)(2)(B).

The EAJA also provides for the extent of the United States’ liability for costs: 
“A judgm ent for costs when taxed against the United States shall . . .  be limited to 
reimbursing in whole or in part the prevailing party for the costs incurred by such 
party in the litigation.” 28 U.S.C. § 2412(a)(1). Because this provision begins 
with the caveat “[ejxcept as otherwise specifically provided by statute,” it is neces
sary to decide whether the civil rights statutes provide differently with respect to 
costs. The Rehabilitation Act and the Equal Credit Opportunity Act do not contain 
language specifically addressing the liability of the United States for costs. See 29 
U.S.C. § 794a(b); 15 U.S.C. § 1691e(d). Therefore, the EAJA provision applies 
under those two statutes. The Fair Housing Act, however, does contain a specific 
provision that displaces the EAJA provision. It provides that “[t]he United States 
shall be liable for . . . costs to the same extent as a private person.” 42 U.S.C. 
§ 3613(c)(2).

VII. C O N C LU SIO N S

The Supreme Court has established a strict “unequivocal expression” standard 
for determinations on whether a statute waives the sovereign immunity of the 
United States against imposition of monetary relief. One of the civil rights statutes 
that we have been asked to review, Title VI of the Civil Rights Act of 1964, does 
not prohibit discrimination by federal agencies. Anti-discrimination provisions in 
the remaining statutes do apply to federal agencies, but only one of them, the Equal 
Credit Opportunity Act, contains a waiver of sovereign immunity regarding mone
tary relief, and that waiver is limited to compensatory damages. Agencies there

31 Because § 2412(b) begins with the caveat “ [u]nless expressly prohibited by statute,” we have reviewed 
the c ivil rights statutes to determ ine whether they  “expressly prohibit" an award o f a ttorneys’ fees against the 
United Slates. T hey  do not.

14 See  Fair H ousing Act, 42  U.S C § 3613(c)(2), R ehabilitation Act, 29 U S.C. § 794a(b), Equal Credit 
O pportunity  Act, 15 U S C. § 1691 e(d).
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fore have authority to provide compensatory damages to the extent allowed by the 
Credit Act in their voluntary settlement of discrimination claims if the conduct 
complained of violates the Credit Act. In addition, the Equal Access to Justice Act 
authorizes awards of attorneys’ fees and costs against federal agencies.

WALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel
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Equitable Transfers of Forfeited Monies or Property

W h en  the  federa l g o v e rn m e n t m ak es  an equ itab le  tran sfe r o f  fo rfe ited  m onies o r p roperty  to a  s ta te  o r 
local law  e n fo rc e m e n t ag en cy , that transfer is m ore ap p ro p ria te ly  ch arac te rized  as a  con d itio n a l gift 
to the  ag en cy  ra th e r than  as a  fo rm al contract be tw een  the federal governm en t an d  the agency.

If  the s ta te  o r loca l a gency  fa ils  to u se  the tran sfe rred  p roperty  for law  en fo rcem en t purposes, the  fed 
eral g o v e rn m e n t m ay  be ab le  to  pursue res titu tio n  o f  the  p roperly .

April 19, 1994

M e m o r a n d u m  O p t i o n  f o r  t h e  D ir e c t o r  a n d  C h ie f  C o u n s e l  

E x e c u t iv e  O f f ic e  f o r  A s s e t  F o r f e it u r e

You have requested our assistance in determining whether equitable transfers of 
forfeited property to state and local law enforcement agencies should be viewed as 
contracts or as conditional gifts. Pursuant to 21 U.S.C’ § 881 and 19 U.S.C. 
§ 1616a, the Attorney General has the authority to share forfeited monies or tangi
ble property with any state or local law enforcement agency which participated 
directly in the investigative or prosecutorial efforts leading to the seizure and for
feiture o f the property. The local agency wishing to share in the forfeited property 
must apply by submitting an “Application for Transfer of Federally Forfeited 
Property —  Form DAG-71” (“DAG-71”) within sixty days of the seizure. See A 
G uide to  Equitable Sharing o f  Federally Forfeited Property fo r  State and Local 
Law Enforcem ent Agencies, December 1990, at 3 (“Guide”). Both the shared 
property and any income generated from it “must be used for the law enforcement 
purposes” specified by the requesting agency in its DAG-71 form. Id. at 4; see 
also The A ttorney G en era l’s Guidelines on Seized and Forfeited Property, July 
1990, at 8 (“Guidelines”).1 Permissible law enforcement purposes include, but are 
not limited to, the purchase of vehicles, weapons, or protective equipment and the 
payment of salaries and other expenses. Guide at 4.

The question about the appropriate characterization of equitable transfers has 
arisen because of the failure of some local agencies to comply with the Guidelines. 
Specifically, a 1992 audit by the Inspector General revealed that some agencies 
have failed to use transferred monies and property for permissible law enforcement 
purposes. The General Counsel o f the Office of the Inspector General concluded 
that the Justice Department could seek to recover these misspent monies through 
restitution because the equitable transfer created a contractual relationship.2 See

1 Both the DAG-71 form  and its accom panying instructions also state that all assets transferred must be 
used for the law  enforcem ent purpose specified in the request.

" T he  G eneral Counsel also concluded that the D epartm ent could  act to preclude future disbursem ents to 
an agency m isusing funds T he availability o f  th is rem edy has not been questioned
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Memorandum for Guy Zimmerman, Assistant Inspector General for Audit, from 
Howard L. Sribnick, General Counsel, Office of the Inspector General (Sept. 9,
1992). The Executive Office of Asset Forfeiture, however, has stated that it 
is more inclined to view equitable transfers as conditional gifts rather than 
contractual relationships and thus believes the Department is powerless to seek 
restitution of transferred funds. See Memorandum for Walter Dellinger, 
Assistant Attorney General, Office of Legal Counsel, from Cary H. Copeland, 
Director and Chief Counsel, Executive Office for Asset Forfeiture (Dec. 17,
1993).

We believe that the equitable transfers at issue here are more analogous to 
a conditional gift than to a formal contractual relationship. Although it is true 
that the Guide states that the DAG-71 should be “treated as a contract” between 
the requesting agency and the Department of Justice, see Guide at 4, we believe 
that this language is better read as signifying that the conditions placed on the 
transfer are binding on the local agency rather than as creating a formal contract. 
A formal contract is not created for three reasons. First, the language of both the 
Guide and the Guidelines suggests that the intent of the program is to reward local 
law enforcement agencies for their valuable past assistance in securing the prop
erty, rather than to create a bargained-for exchange of the agency’s promise to use 
the money for law enforcement in return for a share in the forfeited property. For 
example, the amount of the equitable share awarded depends in part on the degree 
of direct participation in the law enforcement effort by the local agency and on 
whether the local agency provided unique or indispensable assistance. Guidelines 
at 9. A promise to reward past conduct is not sufficient to create a contract under 
settled principles of contract law. Restatement (Second) o f  Contracts § 86 (1981). 
Second, the absence of bargained-for legal detriment on the part of the requesting 
agency suggests that the relationship created is that of a conditional gift rather than 
a formal contractual relationship. Even though the requesting agency promises not 
to use the money for any purpose other than that specified in the request, this is not 
an example of a promise not to do something the agency would otherwise have the 
right to do. Finally, neither the DAG-71 form nor the Guidelines suggest that the 
federal government is ever bound to make the requested transfer. See, e.g., Guide
lines at 1 (Guidelines are not intended to create any rights on behalf of claimants or 
petitioners).

It is also our belief, however, that the conclusion that an equitable transfer is 
a conditional gift does not necessarily preclude the federal government from seek
ing restitution of transferred funds being used for non-law-enforcement purposes. 
As an initial matter, it is clear that a promise to use the transferred property for

'  The legislative history of the am endm ents to 21 U S C. § 881 and 19 U S C § 1616a also makes plain 
that the purpose o f allowing the Attorney General to transfer funds to local agencies was to recognize the 
assistance o f those agencies in securing the forfeiture and to enhance cooperation betw een local and federal 
law enforcem ent agencies H R  Rep. No 98-1030, at 216, 219 (1984), reprin ted  in  1984 U S C C A N  
3182 ,3399 , 3402
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law enforcement purposes is in fact a condition of receiving an equitable 
share from the federal government. See, e.g., DAG-71 (requiring requestor to 
certify that property will be used for law enforcement purpose stated); Guidelines 
at 8 (stating that all property transferred shall be used for law enforcement pur
poses). The DAG-71 further reinforces the interest of the federal government in 
ensuring that the money is used for law enforcement purposes by requiring the lo
cal agency to certify that it will report on the actual use of equitably shared prop
erty upon request. In addition, the Guidelines make plain that “the integrity of the 
entire forfeiture program depends upon the faithful stewardship of forfeited prop
erty and the proceeds thereof.” Guidelines at 1. Permitting local agencies to use 
the proceeds of forfeited property for any purpose whatsoever would undermine 
the integrity of the program.

The fact that the Department has placed such a clear condition on the use of 
funds received under the equitable sharing program and has reserved the right 
to confirm that an agency uses transferred funds as promised suggests that the 
Department did not intend to pass unconditional control of the funds to the 
local agency. Instead, it appears that the Department intended to make a condi
tional gift, which remains in effect only so long as the gift is being used for its 
intended purpose. “A gift may be conditioned upon the donee’s performance 
of specified obligations . . .  If the obligation is not performed, the donor is entitled 
to restitution.” Ball v. Hall, 274 A .2d 516, 520 (Vt. 1971). In the analogous 
context of federal grants to state and local agencies, courts have stated that the 
federal government may use principles of restitution to recover monies that 
were granted for specific purposes and then used in contravention of those 
purposes, even in the absence of statutory authority expressly permitting such 
recovery. See, e.g., West Virginia v. Secretary o f  Educ., 667 F.2d 417, 419 
(4th Cir. 1981) (per curiam); Mount Sinai Hosp. v. Weinberger, 517 F.2d 329 
(5th Cir. 1975), cert, denied, 425 U.S. 935 (1976). But see 2 Richard B. Cappalli, 
Federal Grants and Cooperative Agreements § 8:15, at 80-82 (1982) (suggesting 
that federal agency may have forfeited its right to recover improperly used funds if 
it has not established a right to recovery in the grant agreement or in duly promul
gated regulations). Restitutionary remedies are available because, although not a 
formal contractual relationship, federal grant programs are nonetheless “much in 
the nature of a contract: in return for federal funds, the [grantee] agree[s] to com
ply with federally imposed conditions.” Pennhurst State School v. Halderman, 
451 U.S. 1, 17 (1981).

Whether to pursue restitution against local agencies misusing funds transferred 
to them under the equitable sharing program is a policy question not suited for

4 T he Suprem e C ourt has not yet resolved the  question w hether the federal governm ent has a com m on law 
right to recover funds w henever a grant recipient fails to com ply with the conditions of the grant. Bell v. 
N ew  Jersey , 461 U.S. 773, 782 n 7 (1983)
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resolution by this office. We mean to suggest only that a right to recover misspent 
funds on a restitution theory may well be supportable under current case law.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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MARAD Rulemaking Authority Under Cargo Preference Laws

T h e  U .S . M ar itim e  A d m in is tra tio n  has the a u th o rity  to p ro m u lg a te  rules e sta b lish in g  m andato ry  un i
fo rm  c h a r te r  te rm s fo r the carriag e  of carg o es  sub jec t to the C arg o  P reference  A ct o f  1954.

April 19, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  T r a n s p o r t a t io n

This responds to your letter requesting our opinion whether the U.S. Maritime 
Administration (“MARAD”) has authority to promulgate rules establishing man
datory uniform charter terms for the carriage of cargoes subject to the Cargo Pref
erence Act of 1954, section 901(b) of the Merchant Marine Act of 1936, as 
amended (“MMA”), Pub. L. No. 83-664, ch. 936, 68 Stat. 832, 1034 (1954) 
(“CPA”). In addition to the submission accompanying your letter, on November 
23, 1993, the Department of Agriculture (“USDA”) and the U.S. Agency for Inter
national Development (“USAID”) each submitted memoranda setting forth their 
views in opposition to MARAD’s position (hereinafter cited as “USDA Mem.” and 
“USAID Mem.”). On January 25, 1994, we received a final submission from 
MARAD in reply to the submissions of USDA and USAID.

We conclude that MARAD’s statutory authority is broad enough to warrant is
suance of charter term regulations. Under the CPA, agencies are only required to 
allocate the targeted share of cargo to U.S.-flag carriers to the extent that shipment 
on such carriers is available at “fair and reasonable rates.” The proposed regula
tions appear to be a reasonable means of containing charter-related pass-through 
costs incurred by U.S.-flag carriers in the preference trade, thereby helping those 
carriers to maintain “reasonable” rates and to utilize the full statutory allocation 
of cargo preference, both overall and by “geographic areas,” see 46 U.S.C. app. 
§ 1241(b)(1). MARAD has explicit authority to issue regulations governing fed
eral agencies in the “administration” of their cargo preference programs, and there 
is persuasive historical evidence that such program administration, as understood 
by Congress, encompasses the promulgation of charter party terms.

I. BACKGROUND

A. The Cargo Preference Act o f 1954

This dispute centers around the nation’s cargo preference laws, which require 
that a minimum percentage of ocean cargo generated by certain U.S. government 
programs (e.g., foreign food aid grants or foreign purchases financed by U.S. Gov
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ernment loans) must be transported in U.S.-flag vessels. The Cargo Preference Act 
provides in relevant part:

Whenever the United States shall procure, contract for, or other
wise obtain for its own account, or shall furnish to or for the ac
count of any foreign nation without provision for reimbursement, 
any equipment, materials, or commodities, within or without the 
United States, . . . the appropriate agency or agencies shall take such 
steps as may be necessary and practicable to assure that at least 50 
per centum of the gross tonnage of such equipment, materials, or 
commodities . . . which may be transported on ocean vessels shall 
be transported on privately owned United States-flag commercial 
vessels, to the extent such vessels are available at fair and reason
able rates for United States-flag commercial vessels, in such manner 
as will insure a fair and reasonable participation of United States- 
flag commercial vessels in such cargoes by geographic areas . . . .

46 U.S.C. app. § 1241(b)(1). As a result of amendments enacted in the 1985 Farm 
Bill, the percentage of food aid program shipments subject to cargo preference was 
increased from 50% to 75%. Food Security Act of 1985, Pub. L. No. 99-198, 99 
Stat. 1354, 1496, 46 U.S.C. § 1241b.

In 1970, Congress enacted section 27 of the Merchant Marine Act of 1970, Pub. 
L. No. 91-469, § 27, 84 Stat. 1018, 1034, which added the following explicit cargo 
preference rulemaking authority as § 901 of the MMA:

Every department or agency having responsibility under this sub
section shall administer its programs with respect to this subsection 
under regulations issued by the Secretary of Transportation. The 
Secretary of Transportation shall review such administration and 
shall annually report to the Congress with respect thereto.

46 U.S.C. app. § 1241(b)(2). Based on this authority (delegated to MARAD by 
the Secretary of Transportation, see 49 C.F.R. § 1.66(e)(1993)), MARAD has 
promulgated regulations governing participating agencies in the administration of 
their cargo preference responsibilities. 46 C.F.R. pt. 381 (1992). Those regula
tions establish various reporting requirements, rules governing the cargo “mix” of 
covered shipments, and other matters relative to compliance with the CPA’s re
quirement for allocating a minimum cargo share to U.S-flag carriers. However, 
none of the existing CPA regulations purports to establish or regulate the substan
tive terms of cargo charters utilized by agencies in contracting for shipments cov
ered by the CPA. MARAD’s attempt to promulgate regulations that would do just 
that gave rise to this dispute between MARAD and the chief agencies (USDA and 
USAID) administering food aid programs subject to cargo preference.
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B. Agricultural Export Programs

USDA and USAID both participate in various overseas food aid programs in
volving shipments covered by the CPA, including programs authorized by the Ag
ricultural Trade Development and Assistance Act of 1954, as amended, 7 U.S.C. 
§§ 1691- 1738r, commonly known as “Public Law 480.” Under these programs, 
agricultural commodities and other forms of food aid are shipped overseas to for
eign governments pursuant to grants or U.S. Government-financed purchases. 
USDA is in charge of market development credit sales to friendly developing 
countries under title I of Public Law 480, while USAID is in charge of grant pro
grams for emergency food assistance and food donation programs benefiting least 
developed countries under titles II and III.

In 1990, Public Law 480 was amended to provide the Secretary of Agriculture 
and the AID Administrator with certain additional powers in connection with the 
administration of their respective food aid programs. See 7 U.S.C. § 1736a(a)(2) 
(USDA) and (d)(2), (4) (USAID). These provisions authorize the Secretary and 
the Administrator to purchase ocean transportation for their program shipments 
under such competitive bid procedures as they consider appropriate. USDA and 
USAID contend that the imposition of uniform charter party rules by MARAD 
would undercut their ability to establish such competitive bidding procedures.

C. M A R A D ’s Proposed Rule

The proposed rule that precipitated this dispute was developed by MARAD in 
response to complaints from U.S. shipowners that they were being adversely af
fected by various practices in the awarding of cargo preference ocean transport 
contracts, referred to as “charter parties.” See Liberty Maritime Corporation; Fil
ing of Rulemaking Petition, 57 Fed. Reg. 8287 (1992).' In brief, the shipowners 
claim that U.S. agencies administering CPA programs, as well as recipient nations, 
have increasingly included terms and conditions in charter parties that place an 
excessive burden of cost and risk upon the shipowner, as opposed to the shipper or 
the recipient. Thus, MARAD’s notice of proposed rulemaking stated that it was 
issued “in response to vessel owners’ complaints of discriminatory, non
commercial contracting terms in the preference trade.” NPRM at l.2 An important 
example of such objectionable terms is a provision requiring the shipowner (as 
opposed to the charterer or the recipient nation) to absorb the added costs caused 
by delays in unloading the cargo. As the NPRM continued:

1 M A R A D 's  draft nouce o f proposed rulem aking (“N PR M ") defines "C harter Party” as “a contract be- 
tw een the cargo  charterer and the vessel ow ner/operator reflecting the terms and conditions agreed to by both 
parties regarding the sh ipm ent o f the cargo” N PRM  at 18 T he  draft NPRM  was transm itted to the O ffice 
of M anagem ent and Budget ( '‘O M B ”) for pre-prom ulgation c learance on D ecem ber 29, 1992, but it was not 
cleared by O M B  due to the inter-agency legal dispute over M A R A D 's authority to issue it.

“ T he sh ipow ner 's  petition also asked M ARA D  to issue a rule requiring sealed bidding in all CPA charter 
lenders, but M A R A D  declined  to include such a requirem ent in the NPRM.
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These discriminatory terms increase vessel owners’ costs and risks.
This, in turn, causes higher freight rates and unnecessary expendi
ture of U.S. Government funds. Currently, there is a vast array of 
contracting procedures affecting U.S. flag vessels carrying prefer
ence cargoes; some programs have uniform charter parties contain
ing minimal onerous, non-commercial terms, whilst others allow a 
multiplicity of nonstandard, discriminatory charter parties. . . . This 
regulation attempts to harmonize all the disparate charter parties 
into one consistent, orderly, fair and commercially justifiable char
ter party.

Id. 1-2.
The MARAD proposed rule would (1) require MARAD’s pre-approval of all 

freight tenders (i.e., bid solicitations) for CPA charter parties; and (2) require the 
utilization of a uniform charter party (“UCP”) by all agencies in arranging for their 
CPA program shipments. The mandatory provisions proposed for the UCP en
compass a range of subjects, including loading and discharging conditions and 
procedures; shipment cancellations due to delays; procedures for handling bills of 
lading; arrangements for the use of stevedores; and various rules and procedures 
for allocating contractual responsibility with respect to the timeliness of various 
actions (e.g., readiness to load or discharge the cargo).

The NPRM described the anticipated effect of the proposed rules as follows:

It would substantially affect the operation of U.S.-flag vessels in the 
preference trade by improving their prospects for achieving a rea
sonable profit through eliminating unfavorable conditions now ex
isting under the affected Government sponsored programs. Based on 
a survey of participating vessel owners, adoption of these uniform 
charter party provisions could result in significant annual savings.

NPRM at 16.
MARAD contends that it has authority to promulgate the UCP regulations under 

46 U.S.C. app. § 1114(b) and 46 U.S.C. app. § 1241(b)(2). Both USDA and 
USAID contend that those provisions do not authorize MARAD to impose sub
stantive charter terms on agencies administering cargo preference programs. 
Those agencies also contend that MARAD’s attempt to impose mandatory terms to 
govern all CPA cargo charters conflicts with the statutory powers assigned to them 
under the foreign food aid programs.

II. ANALYSIS

A. The Secretary’s General Authority under § 204(b) o f  the M M  A

We first examine the general authority given the Secretary of Transportation 
under section 204(b) of the MM A, 46 U.S.C. app. § 1114(b), to ascertain whether
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it provides a legal basis for issuance of the charter term regulations. That section 
provides that the Secretary is “authorized to adopt all necessary rules and regula
tions to carry out the powers, duties and functions vested in [him] by [the Act].” 
Id. Construing the Secretary’s authority under section 204(b) in States Marine 
Int’l. v. Peterson, 518 F.2d 1070, 1079 (1975), cert, denied, 424 U.S. 912 (1976), 
the U.S. Court of Appeals for the D.C. Circuit observed:

[U]nder this grant of authority the Secretary . . . has broad discre
tionary authority to deal with the everchanging technological and 
economic conditions of the commercial shipping industry, as long 
as its actions are reasonable and consistent with the 1936 Act.

The legislative history underlying section 204(b) confirms that Congress in
tended to give the Secretary broad (but not unlimited) authority and discretion to 
respond to problems afflicting the U.S. merchant shipping industry. As stated in 
the Senate Commerce Committee Report on the 1936 Act:

Title II creates a Maritime Authority . . . .  The Authority is 
given a considerable amount of discretion in the solution of its 
problems. This discretion is necessary since many questions will 
require prompt treatment. Shipping is a business of a highly com
petitive and constantly changing nature, and its governmental 
contact must be given the power of prompt decision in dealing 
with situations as they arise. Such discretion, however, must have 
limits, and in framing the bill it has been our endeavor to confer no 
greater powers than are necessary and proper considering the ends 
in view.

S. Rep. No. 74-713, at 4 (1935).
These authorities raise the question of whether MARAD’s issuance of the pro

posed regulations is both a reasonable response to developments in the merchant 
shipping business and consistent with the 1936 Act.

There seems little doubt that the proposed regulations are “consistent with the 
1936 Act.” That Act was intended “to help develop an American merchant fleet 
that would be competitive with foreign flag fleets.” Peterson, 518 F.2d at 1076. 
We think MARAD could reasonably determine that regulating charter parties in a 
manner designed to eliminate terms having a disproportionately adverse affect on 
U.S.-flag carriers would further the competitive interests of the U.S. merchant 
fleet. Thus, the proposed regulations appear generally consistent with the permis
sive standards for sustaining regulatory actions by the Secretary under the general 
authority of section 204(b) of the MMA. In that regard, cases construing the
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MMA have been consistently deferential to the Secretary’s discretion in regulating 
merchant shipping matters.3 As stated by the Federal Circuit in American Presi
dent Lines, Ltd. v. United States, 821 F.2d 1571, 1578 (Fed. Cir. 1987), “The 
[Merchant Marine] Act gave the Secretary very broad powers and authority and 
wide discretion in administering programs under its provisions.”

Thus, the language and judicial construction of section 204(b) confirm that it 
constitutes a broad grant of discretionary authority and indicate that the Secretary’s 
issuance of regulations reasonably framed to enhance the competitiveness of the 
U.S. merchant fleet would normally fall within that authority. However, although 
this factor lends support to MARAD’s position, we do not view the breadth of sec
tion 204(b)’s grant of general regulatory authority as necessarily conclusive on the 
more specific and difficult question posed here: Whether the Secretary’s admit
tedly broad rulemaking authority within his areas of statutory responsibility en
compasses the power to dictate the specific terms that must be included in 
contracts governing cargo preference charters issued by other federal agencies4 
Resolution of this question must address the more particular grant of regulatory 
power found in the CPA itself, 46 U.S.C. app. § 1241(b)(2).

B. The Secretary’s Authority under § 901(b)(2) o f  the MMA

1. "Administration" o f Cargo Preference "Programs”. In 1970, Congress 
amended the CPA to provide that, “Every department or agency having responsi
bility under this subsection [i.e., the CPA] shall administer its programs with re
spect to this subsection under regulations issued by the Secretary of 
[Transportation].” MMA, § 901(b)(2) (codified as amended at 46 U.S.C. app. 
§ 1241(b)(2)). The Senate Commerce Committee Report explained the purpose 
behind the amendment.

The Committee amended the bill to provide that each agency having
responsibilities under [the CPA] will administer its program with

1 E.g , Seatram  Shipbuilding Corp v Shell O il Co , 444 U.S 572, 585 (1980) (S ecretary 's broad con-
trad in g  powers and discretion lo adm inister the M M A encom passed authority 10 release shipow ner from  its 
obligation to operate subsidized ship exclusively in foreign trade); Am erican President Lines, L td  ,8 2 1  F 2d
at 1578 (court defers to Secretary s authority to charge buyer only one-half o f layup costs in determ ination of 
trade-in allowance under obsolete vessels trade-in program, stating, “The Act gave the Secretary very broad 
pow ers and authority and wide discretion in adm im siering program s under its provisions "), Am erican M a ri
tim e A ss 'n  v United S la tes , 766 F 2d 545. 560 (D C Cir 1985) ("AMA ' case) (substantial deference stan 
dard applied in sustaining M ARAD rules fixing rate structure for subsidized ships in preference trade, 
stating, "M arAd s attem pt to implem ent the 1970 am endm ents ‘represents a reasonable accom m odation of 
the conflicting policies that were com m itted to the agency 's care by the statute * (quoting Chevron U  S  A. v 
N ational Resources D ejense C ouncil, 467 U S. 837, 844-46 (1984))

4 M oreover, a letter written by the M ARAD Adm inistrator in 1969 (when M ARAD could rely only on the 
general authority granted the Secretary under 204(b) o f the M M A) suggests that M ARAD did not lay claim  
to substantial authority in this area prior to the 1970 CPA am endm ents that gave it specific regulatory 
authority over other agencies in their adm inistration o f  cargo preference program s That letter stated “ fOJur 
surveillance over the program is very limited We have no jurisdiction over the activities o f the governm ent 
agencies that actually ship governm ent-sponsored cargoes ” Letter for the Hon James A Burke, House of 
Representatives, from J.W  Gulick, Acting A dm inistrator, M aritim e A dm inistration at 3 (M ar 6, 1969).
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respect thereto in accordance with regulations promulgated by the 
Secretary. . . .

Although the cargo preference program is generally recognized 
as an important pillar of our maritime policy, its administration has 
tended to be uneven and chaotic. A lack o f  uniform and rational 
administration has worked to the disadvantage o f shippers, carri
ers, and various geographic areas o f our nation, and has also made 
it exceedingly difficult to assess and review the overall impact of 
the program. The situation is easily understandable when one con
siders the fact that at present each shipping agency administers its 
own program independently and that none of the agencies primarily 
involved has an expertise in, or a mandate with respect to, overall 
U.S. maritime policy.

S. Rep. No. 91-1080, at 19, 58 (1970), reprinted in 1970 U.S.C.C.A.N. 4188, 
4193, 4232 (emphasis added).5

The Committee then explained how it intended to foster uniformity of admini
stration and to advance the basic goals of the CPA by giving the Secretary the 
power to impose regulatory control over participating agencies in their administra
tion of cargo preference programs. Id. at 58-59, reprinted in 1970 U.S.C.C.A.N. 
4232-33:

Thus, in order to bring some order out of chaos, to correct some 
of the inequities which have resulted from lack of uniformity in ad
ministration, and to facilitate the achievement of the program’s ob
jectives . . .  the committee amended H.R. 15424 to provide that 
each agency having responsibilities under section 901(b) of the 
Merchant Marine Act, 1936, will administer its program in accor
dance with regulations promulgated by the Secretary . . . .  This 
provision should prove beneficial in bringing some uniformity to 
the administration of the cargo preference laws. . . .  It also has the 
advantage of giving some control over the administration of laws 
designed to assist the merchant marine to the government official 
who has the primary responsibility for the merchant marine — an 
altogether logical and sound approach.

5 T he  Senate floor debate on  the measure expressed  sim ilar sentim ents and purposes Senator M agnuson 
stated that the provision vesting the Secretary with rulem aking authority over the adm inistration o f  cargo 
preference program s “should alleviate some o f  the anom alies and injustices that have resulted from a lack of 
coordinated  adm inistration o f cargo preference. Section 901 is prom otional legislation and the prom otional 
agency for m antim e m atters should guide its adm inistration.” 116 Cong. Rec. 32,491 (1970)
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In adopting the provision referred to in the Senate Report, the Conference 
Committee expressed a similar legislative purpose:

There is a clear need for a centralized control over the admini
stration of preference cargoes. In the absence of such control, the 
various agencies charged with administration o f cargo preference 
laws have adopted varying practices and policies, many o f which 
are not American shipping oriented. Since these laws were de
signed by Congress to benefit American shipping, they should be 
administered to provide maximum benefits to the American mer
chant marine. Localizing responsibility in the Secretary . . .  to issue 
standards to administer these cargo preference laws gives the best 
assurance that the objectivefs] of these laws will be realized.6

H.R. Conf. Rep. No. 91-1555, at 6 (1970), reprinted in 1970 U.S.C.C.A.N. 4260, 
4262-63 (emphasis added).

This legislative history confirms that Congress intended the Secretary to have 
substantial authority and leeway in imposing a degree of uniformity upon other 
departments and agencies in the administration of their cargo preference programs. 
See AM A, 766 F.2d 545 at 551 (Congress gave MARAD “broad discretion to super
vise the implementation of the 1970 amendments”). We therefore must determine 
whether the promulgation of mandatory charter party terms to govern CPA tenders 
is properly regarded as an aspect of the “administration” of cargo preference “pro
grams” as those terms are used in the CPA. If so, the proposed charter term regu
lations would appear to be a proper exercise of the Secretary’s statutory authority.

Although the legislative history of the 1970 amendments does not address this 
precise point, evidence that Congress understood agency administration of cargo 
preference programs to encompass regulation of charter terms can be found in the 
Senate Commerce Committee report prepared in 1962 concerning problems in the 
administration of the cargo preference laws. See S. Rep. No. 87-2286 (1962) 
(“ 1962 Senate Report”). That report included a summary of various representative 
episodes in which the Commerce Committee had worked with departments and 
agencies to achieve results favorable to American shipping interests “in keeping 
administration of the cargo preference policy in line with the intent of Congress as 
expressed in the statutes.” Id. at 3. One of the seven episodes cited by the Com
mittee as “excellent guidance for the future” was described in the Report as fol
lows:

6 T he underscored language in the Conference Report could reasonably be view ed as encom passing the 
very kind o f practice addressed by the proposed rulem aking at issue here —  1 e., the practice o f  im posing 
charter terms that are unfavorable to U.S -flag carriers in their efforts to attain and retain at least the statutory 
m inim um  share o f cargo preference traffic.
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Complaints from tramp ship operators that the Department of 
Agriculture had revised certain procedures for the handling of Gov
ernment-financed cargoes, to the detriment of U.S.-flag vessel own
ers, were taken up with Secretary [of Agriculture] Freeman, in a 
letter by the chairman on June 4, 1962.

The Secretary’s reply, under date of July 3, presented the Govern
ment’s side of the matter, and gave assurance that —

“The Department has recognized the problem presented in your 
letter concerning charter terms on U.S. vessels which are sometimes 
burdensome to owners. We are o f  the opinion that the adoption of 
a uniform charter party would be helpful in this matter. Experience 
has demonstrated that diverse requirements of individual importing 
countries make uniformity of charter party terms and conditions dif
ficult to obtain. We have recognized for some time, however, that 
to the extent practicable uniformity is desirable. To that end, about 
a year ago a form of charter party was developed, and since that 
time has been in use for a part of the chartering required under Pub
lic Law 480 programs. The possibility of extending the use of the 
uniform contract is presently being studied.”

Id. at 7 (emphasis added).
This pertinent material from the 1962 Senate Report strongly indicates that 

agency “administration” of cargo preference programs has long been understood to 
encompass the subject of charter terms or “uniform charter party”. While we do 
not regard this 1962 report as actual legislative history on the CPA — since it is not 
material prepared or contemplated by the same Congress that passed or amended 
that act —  the report does represent pertinent historical material evidencing con
gressional and executive branch understanding of what the “administration” of 
cargo preference programs encompasses. Moreover, we are not aware of evidence 
demonstrating a contradictory understanding of the term in subsequent years.7

2. Implementing the “Reasonable” Rate Standard. It also appears that 
MARAD’s regulatory authority under section 901(b)(2) would extend to aspects of

7 M A R A D  called  to our a ttention a 1993 report issued by the House M erchant M arine Committee that 
touches on this subject, but that report likewise does not constitu te  legislative history as to the relevant pro
visions o f  the M M A  and the CPA because it w as not issued in connection with the enactm ent or successful 
am endm ent o f  those acts. See  H.R. Rep No 103-251, at 56 (1993) Nonetheless, in stating the Com m m it- 
te e 's  v iew  that charter term s do fall w ithin the Secretary 's regulatory authority under 46 U S.C. app 
§ 1241(b)(2), the 1993 C om m ittee Report lends contem porary reenforcem ent and continuity to the general 
congressional understanding indicated in the 1962 Senate Report —  i.e , that the regulation or control over 
charter term s is part and parcel o f the ‘adm inistration o f the cargo  preference policy " see 1962 Senate Re
port at 3.
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cargo preference administration that affect the rates charged by United States-flag 
carriers. Under section 901(b)(1), U.S. carriers are only eligible for cargo prefer
ence to the extent that they charge “fair and reasonable rates for United States-flag 
commercial vessels.” 46 U.S.C. app. § 1241(b)(1). Exercising the Secretary’s 
substantial administrative discretion, MARAD could reasonably conclude that er
ratic charter party terms imposing increased costs and risks on U.S.-flag carriers 
might undercut the carriers’ ability to calculate and offer rates that are 
“reasonable.” MARAD could also reasonably conclude that the effect of burden
some charter party terms on the rate-setting practices of the U.S. carriers would 
adversely affect MARAD’s ability to apply the “fair and reasonable” rate standard 
in a correct and consistent manner. Thus, the proposed UCP regulations could be 
justified on the basis of MARAD’s authority to regulate the administration of cargo 
preference programs in a manner that effectively implements the “reasonable rate” 
standard of the CPA.

In that regard, we reject USDA’s argument (USDA Mem. at 8) that the pro
posed UCP rules must be “practically indispensable and essential” to the perform
ance of MARAD’s statutory responsibilities (quoting from In re United Missouri 
Bank o f Kansas City, N.A., 901 F.2d 1449, 1454 (8th Cir. 1990)) in order to be 
sustainable. The opinion from which that language was quoted held that an Article 
I bankruptcy court could not conduct jury trials on the basis of authority allegedly 
implied by the Bankruptcy Amendments Act of 1984. The reasoning of that opin
ion, and the test of “necessity” that it employed, have little relevance here, where 
(1) MARAD’s authority to promulgate regulations governing other agencies in the 
administration of their cargo preference programs is explicit, not implied; and (2) 
the legislative history of the 1970 amendments unambiguously demonstrates that 
Congress intended MARAD to use that authority to eradicate agency practices in 
cargo preference programs that are adverse to the interests of U.S.-flag carriers. 
See supra note 6 and accompanying text.

3. Reduction o f the Rate Gap and Cargo Preference Costs. The NPRM and 
MARAD’s submissions also indicate that the Government’s interest in reducing the 
costs of the cargo preference program — primarily by reducing the rate gap be
tween American- and foreign-flag carriers — provides an additional valid basis for 
issuance of the UCP regulations. This contention finds some support in caselaw 
and legislative history construing the 1970 amendments to the CPA. In the AMA 
case, the court concluded that “Congress clearly intended the 1970 amendments [to 
the CPA] to reduce the government cost of preference cargo carnage.” 766 F.2d at 
561.8 Relatedly, the House Report underlying the 1970 amendments explained

8 The same opinion also concluded lhat
C ongress clearly intended the 1970 am endm ents . gradually, to phase out the expensive and 
ineffective system o f indirect subsidies paid to existing bulk shippers in the form o f prem ium  
rates for preference cargo carnage 

766 F 2d at 549 Rate-gap reductions achievable through UCP regulations would serve lhat end
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how the bill was intended to achieve such cost reductions in the long run: “The 
aim of the Administration’s program and the bill is to enable American bulk carri
ers, eventually at least, to carry government cargoes at world rates.” H.R. Rep. No. 
91-1073, at 38 (1970).

MARAD’s proposed UCP regulations appear reasonably designed to reduce 
shipowner costs and risks entailed by burdensome and inconsistent charter party 
terms, such as those shifting the cost of unloading delays to the shipowner. The 
reduction in shipowner costs and risks contemplated by the regulations should lead 
to reduced cargo rates, which in turn would naturally reduce the government’s 
costs in subsidizing cargo preference. Therefore, as the court similarly concluded 
in the AM A case, “[W]e believe lhat Mar Ad’s . . . rule reasonably accomplishes 
Congress’ aim to lower the overall government costs of the preference cargo pro
gram . . . .” 766 F.2d at 560.

C. Reasonable Participation by Geographic Areas

The CPA not only requires that U.S.-flag carriers be allocated an overall mini
mum share of covered cargo, but also requires that the cargo allocation be done “in 
such manner as will insure a fair and reasonable participation of United States-flag 
commercial vessels in such cargoes by geographic areas." 46 U.S.C. app. 
§ 1241(b)(1) (emphasis added). The meaning of this particular clause of the CPA 
was explained by the Seventh Circuit in City o f Milwaukee v. Yeutter, 877 F.2d 
540, 543 (7th Cir. 1989), as follows:

The command . . . speaks of “a fair and reasonable participation 
o f  United States-flag commercial vessels in such cargoes”, not of a 
fair and reasonable participation of ports or port ranges. Section 
1241(b)(1) is special-interest legislation, but the interest is that of 
U.S.-flag lines, not of ports. “By geographic areas” means “by des
tination”, not “by origin”. This ensures that the government can’t 
short-haul domestic carriers. It can’t send shipments from Bangor,
Maine, to Providence, Newfoundland, on U.S. ships while reserving 
all the traffic from Philadelphia to Bangkok for foreign bottoms.

Thus, MARAD’s regulation under the CPA may include measures intended to 
assure that U.S.-flag carriers receive a proportional share of CPA shipments to 
particular geographic destinations, such as the former Soviet republics or other 
distant regions.

The charter term regulations may also be sustained, therefore, because they fa
cilitate the “reasonable-participation-by-geographic-areas” requirement of the 
CPA. As stated in the NPRM, vessel dimension and cargo size requirements em
ployed in charter parties used in some countries “often do not match the history of
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the port(s) to be served.” NPRM at 10. As the NPRM further stated, “Owners 
who have recently successfully discharged in these ports are now being denied 
access to cargoes to be shipped to those ports.” Id.

There has been testimony before Congress that such unfavorable charter party 
terms have been particularly injurious to U.S.-flag vessels in their efforts to deliver 
and unload preference cargo bound for Russia and other former republics of the 
Soviet Union. See Hearing by Joint Subcomms. on U.S. Flag Shipping Rates on 
Grain Sales to the Former Soviet Union: Hearing Before the Subcomm. on Agric., 
Rural Dev., Food and Drug Admin., and Related Agencies and Commerce, State, 
Justice and Judiciary o f the House Comm, on Appropriations, 103d Cong. 9-13, 
57-62 (1993) (“ 1993 Hearings”). According to this testimony, when adverse 
charter terms are combined with the chaotic and difficult conditions in Russian 
ports, the U.S.-foreign freight differential increases and American-flag vessels are 
disproportionately harmed in the effort to compete for Russia-bound cargoes. Id. 
at 9, 14-15, 57-58.

MARAD could reasonably find that such adverse charter terms might ultimately 
discourage U.S.-flag carriers from maintaining a reasonable degree of participation 
in CPA shipments to geographic areas where American shipping interests are dis
proportionately harmed by such charter terms. Issuing UCP regulations in an effort 
to prevent that from occurring would appear to be a valid means for MARAD to 
further the “reasonable geographic participation” standard of the CPA.

D. Claims o f  Conflict with A ID ’s and USDA’s Statutory Authority Regarding 
Transportation Arrangements under the Food A id Programs

The 1990 Food Act provides both the Secretary of Agriculture and the AID 
Administrator with authority to establish competitive bid procedures for the pro
curement of ocean transportation for the food aid shipment programs they admin
ister. Pub. L. No. 101-624, 104 Stat. 3650 (1990). Thus, 7 U.S.C. § 1736a(a)(2) 
(“Invitation for bid”) provides with respect to USDA:

All awards in the purchase of commodities or ocean transportation 
financed under subchapter II of this chapter shall be consistent with 
open, competitive, and responsive bid procedures, as determined 
appropriate by the Secretary.

Similar authority is provided to the AID Administrator under 7 U.S.C. 
§ 1736a(d)(2) with respect to the programs he administers.9 Additionally, 7 U.S.C. 
§ 1736a(d) provides as follows with respect to USAID program cargo arrange
ments:

9 That subsection provides that purchases o f ocean transportation under the relevant program s must be 
made ’‘on the basis of full and open com petition utilizing such procedures as are determ ined necessary and 
appropriate by the A dm inistrator.'’ Id
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(1) Acquisition.— The Administrator [of USAID] shall transfer, 
arrange fo r  the transportation, and take other steps necessary to 
make available agricultural commodities to be provided under sub- 
chapter[s] III and . . . III-A o f this chapter.

(4) Ocean transportation services. — Notwithstanding any provision 
of the Federal Property and Administrative Services Act of 1949 
(40 U.S.C. 471 et seq.) or other similar provisions relating to the 
making or performance of Federal Government contracts, the Ad
ministrator may procure ocean transportation services under this 
chapter under such full and open competitive procedures as the 
Administrator determines are necessary and appropriate.

(Emphasis added.) These provisions thus authorize USAID to arrange for the 
shipment of Public Law 480 cargoes under such “competitive procedures” as the 
Administrator considers “necessary and appropriate.”

USDA and USAID contend that the charter party regulations proposed by 
MARAD are incompatible with their authority to establish the competitive proce
dures they deem appropriate for the procurement of food aid shipping arrange
ments.

There is nothing to indicate that the “competitive procedures” provisions of the 
1990 Food Act were intended to interfere with the Secretary of Transportation’s 
administration of the Cargo Preference laws. See S. Rep. No. 101-357, at 169 
(1990), reprinted in 1990 U.S.C.C.A.N. at 4825. On the contrary, the legislative 
history of the 1990 Food Act states as follows: “None of the revisions to Public 
Law 480 contained in this legislation are intended to modify, alter or reduce the 
75[%] U.S. flag shipping requirement provided for under current law.” Id.

We conclude that the Food Act’s competitive procedures provisions can be rec
onciled with MARAD’s authority to regulate the administration of USDA’s and 
USAID’s cargo preference programs.10 For example, Congress plainly did not 
believe that the competitive procedures provisions would be incompatible with the 
basic 75% cargo preference set-aside for U.S.-flag vessels, see id., which imposes 
far more severe restrictions on competition than those presented by UCP regula
tions. Rather, the Food Act provisions authorize USDA and USAID to establish

10 T he requirem ent for sealed bidding on all CPA charter parties initially proposed by the petitioning 
shipow ner, but not included by M ARAD in the NPRM  it proposed, would appear to present another m atter 
W hether or not to require sealed bidding w ould seem  to be the very kind o f ''com petitive procedures” that 
were left to the detei m ination o f USDA and U SA ID  under the 1990 Food Act However, we do not under
stand M A R A D 's request for opinion to extend to  this issue, since M ARAD itse lf declined to include a sealed 
bidding requirem ent in its draft NPRM.
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competitive procedures for the procurement of ocean transportation in a manner 
that is compatible with the requirements of the CPA. Cf. AMA, 766 F.2d at 561 
n.25 (“Congress clearly intended MarAd to control the subsidized carriage of pref
erence cargoes and that shipper agencies would adjust their preference cargo pro
cedures to conform with MarAd’s.”). We find nothing in the 1990 legislation or its 
legislative history indicating that USDA or USAID authority over the terms of 
charter parties was considered necessary to the establishment of competitive pro
curement procedures. Uniform charter party regulations would merely represent an 
element of the unique cargo preference trade environment within which USAID 
and USDA have been authorized to establish competitive procurement proce
dures."

E. Allocation v. Availability

USDA and USAID also contend that MARAD’s proposed imposition of UCP is 
fundamentally different than the kind of regulatory authority contemplated under 
the CPA — i.e., the authority to assure that a 75% share of cargo subject to the 
CPA is allocated to U.S.-flag carriers “to the extent such vessels are available at 
fair and reasonable rates,” 46 U.S.C. app. § 1241(b)(1). See USAID Mem. at 17- 
20; USDA Mem. at 8-15. The covered agencies have consistently satisfied the 
CPA’s 75% requirement for eligible U.S-flag vessels, and MARAD does not con
tend otherwise. The opposing agencies therefore contend that the proposed UCP 
regulations are unnecessary and bear no valid relationship to what they view as 
MARAD’s limited statutory authority. In this regard, the more favorable charter 
terms proposed by the NPRM would presumably affect the overall and long-term 
availability of rate-qualified U.S. carriers rather than MARAD’s application of the 
75% preference requirement to the pool of available U.S.- and foreign-flag carri
ers. Thus, this dispute also raises the question whether the CPA grants MARAD 
the authority to take regulatory action designed to encourage the availability of 
qualifying U.S.-flag carriers but not directly related to the allocation of preference 
cargo among the available and eligible carriers.

MARAD’s allocation authority is largely inconsequential unless there is a sub
stantial number of U.S. merchant vessels “available” to take on the preference 
cargo at reasonable rates. Cf. Yeutter, 877 F.2d at 541-45 (agencies could properly 
allocate cargo preference tonnage on a nationwide, rather than port-by-port, basis; 
effect of this action was to force diversion of cargo preference shipping of Midwest

11 Although the point is not pressed in the subm issions, we assum e lhat M A R A D 's authority under the 
proposed rule to review  and approve freight tenders for preference cargo prior to release to the trade would 
be exercised in a m anner that would not unreasonably delay or impede the affected agencies* ability to issue 
freight tenders in a timely fashion If M ARAD s actual practice in exercising such authority unduly in ter
fered with the affected agencies’ food aid operations, it might well exceed even its expansive statutory 
authority in this area See S Rep. No 74-713, at 4 (although M ARAD s discretionary authority to deal with 
problems falling w ithin its jurisd iction  is “considerable,” it nonetheless “m ust have lim its'’)
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grain from more cost-effective Great Lakes ports, where U.S. carriers did not oper
ate and were thus not “available,” to more distant coastal ports, where they were 
“available”). For MARAD to enforce the 75% requirement on behalf of a sparse 
and dwindling fleet of available U.S. carriers would do little to further the broad 
objectives of the MMA and the CPA — i.e., to assure the maintenance of a vigor
ous and competitive U.S. merchant fleet. We conclude therefore that MARAD’s 
regulatory jurisdiction encompasses administrative measures designed to foster the 
availability of reasonable-rate U.S. vessels to pursue the preference trade, as well 
as overseeing the allocation of the minimum cargo preference percentages.

That leaves the question of whether the proposed UCP regulations represent a 
reasonable means of seeking to enhance or sustain U.S.-flag vessel availability for 
the preference trade. We think that the proposed regulations do pass that test. As 
demonstrated by the 1962 Senate Report quoted above, the relevance of charter 
terms to effective implementation of the cargo preference program was recognized 
by the Secretary of Agriculture over 30 years ago.

In the absence of any restrictions sensitive to U.S. merchant fleet concerns, 
onerous and erratic charter party terms might deter some U.S.-flag carriers from 
pursuing their statutory share of cargo preference trade. Although USDA and 
USAID reasonably point out that U.S. carriers may include the increased costs 
caused by adverse charter terms in their proposed rates, and although MARAD 
retains considerable discretion to approve such rate increases as reasonable, that 
discretion is not unlimited. Rates could conceivably be raised to a level that is 
objectively too high for the United States to continue to sustain within realistic 
budgetary constraints. Further, rote approval of escalating charter-driven rate in
creases would conflict with MARAD’s duty to “reduce the government cost of 
preference cargo carriage,” AMA, 766 F.2d at 561, in keeping with the goals of the 
1970 Amendments.

F. M ARAD  Authority to Fix Freight Rates

Another argument against MARAD’s proposed regulation is that it is designed 
to reduce the rates charged by U.S.-flag carriers, whereas USDA contends that 
MARAD lacks authority to fix rates (USDA Mem. at 14-18). In support of this 
contention, USDA relies upon the Fifth Circuit’s observation in United States v. 
Bloomfield Steamship Co., 359 F.2d 506, 509 (5th Cir. 1966), cert, denied, 385 
U.S. 1004 (1967), that, “[T]here is nothing in the Cargo Preference Act that indi
cates that it is intended to fix freight rates.” USDA Mem. at 16.

Whether or not MARAD has such authority, the proposed MARAD regulation 
would not “fix freight rates.” It instead aims to remove obstacles to the reduction 
of the rate gap between the U.S. merchant fleet and foreign-flag carriers that might 
otherwise occur in the absence of such obstacles.

Placed in context, the Fifth Circuit’s statement in Bloomfield does not signifi
cantly relate to the issue presented here. That statement was made in the course of
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demonstrating that Congress did not intend to provide still further subsidies to U.S. 
shipowners “by having the Government pay higher rates for shipping than it might 
bargain for.” 359 F.2d at 509 (emphasis added). More specifically, the Bloomfield 
opinion rejected the proposition that the CPA was intended to prohibit rates for 
U.S. carriers that “are lower than rates shown to be fair and reasonable.” Id. at 
509-10. The quoted statement from Bloomfield, and the holding of which it was a 
part, simply do not address the distinct issue of whether MARAD could properly 
take regulatory measures designed to reduce the “rate gap” between U.S. and for
eign carriers in the interests of fostering a more competitive and cost-efficient U.S. 
merchant fleet. The reduction of that rate gap could advance the overall competi
tive interests of the U.S. merchant fleet and help reduce the costs of the cargo pref
erence program.

Conclusion

To conclude that issuance of UCP regulations exceeds the Secretary’s authority 
would require an overly narrow construction of the mandates of the MMA, the 
CPA, and the 1970 amendments. MARAD’s authority under those statutes is not 
limited to rote application of the statutory percentage formula to whatever number 
of U.S. shipowners find it profitable to apply for CPA shipments. Rather, 
MARAD may regulate the administration of cargo preference programs with a 
view to achieving recognized goals of the MMA and the CPA: developing a mer
chant fleet that is at “parity with foreign competitors,” Peterson, 518 F.2d at 1076; 
reducing the costs of the cargo preference program, AMA, 766 F.2d at 561; and 
eradicating divergent agency practices in the preference trade that are “not Ameri
can shipping oriented,” H.R. Conf. Rep. No. 1555, at 6, reprinted in 1970 
U.S.C.C.A.N. at 4262. MARAD could reasonably conclude that erratic and bur
densome charter party terms hinder the achievement of those goals, and it follows 
that UCP regulations aimed at eliminating such terms would be a valid exercise of 
MARAD’s authority under sections 204(b) and 901(b) of the MMA.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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Eligibility of Involuntary Wartime Relocatees to Japan for 
Redress Under the Civil Liberties Act of 1988

T h e  p ro p o sed  D ep artm en t o f  Ju s tic e  change in  its in te rp re ta tio n  o f  the C ivil L iberties  A c t o f 1988 to 
ex ten d  re d re ss  u n d er the A c t to m inors w h o  acco m p an ied  th e ir  parents to Japan  d u rin g  W orld  W ar
II and  to  ad u lts  w ho  are  ab le  to show that th e ir  re loca tion  to  Japan  du ring  that period  w as in v o lu n 
tary  is a reaso n a b le  and  pe rm issib le  in te rp re ta tio n  o f  the  s ta tu te

A lthough  an  a g en cy  in te rp re ta tio n  that has b e en  m odified  o r rev e rsed  is likely  to receive less deference  
by  a  rev iew in g  cou rt than  a  consisten t and  co n te m p o ran eo u s  in te rp reta tion , the fact o f  m od ifica tion  
d oes  no t p rec lu d e  the  co u rt from  granting d e fe ren ce  to the  new  in te rp reta tion

May 10, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A s s is t a n t  A t t o r n e y  G e n e r a l  

C iv il  R ig h t s  D iv is io n

This memorandum is in response to your request for this Office’s review of the 
proposed change in eligibility determinations under the Civil Liberties Act of 
1988, Pub. L. No. 100-383, 102 Stat. 903 (codified at 50 U.S.C. app. § 1989 
(1988)) (“the Act”). The proposed change would extend redress under the Act to 
minors who accompanied their parents to Japan during World War II and to adults 
who are able to show that their relocation to Japan during that period was involun
tary. We conclude that the proposed change is a reasonable and permissible inter
pretation of the statute.

We also have analyzed the implications of this,change as to the deference the 
Department can expect from a reviewing court in the event of a challenge. An 
agency interpretation that has been modified or reversed is likely to receive less 
deference than a consistent and contemporaneous interpretation, but the fact of 
modification does not preclude a court from granting deference to the new inter
pretation.

1. The Civil Liberties Act of 1988 enacts into law the recommendations of the 
Commission on Wartime Relocation and Internment of Civilians established by 
Congress in 1980. H.R. Conf. Rep. No. 100-785, at 1 (1988). The Commission 
submitted a unanimous report to Congress in 1983, entitled Personal Justice De
nied, “which extensively reviewed the history and circumstances of the decision to 
exclude, remove,” and ultimately to intern “Japanese Americans and Japanese resi
dent aliens from the West Coast, as well as the treatment of the Aleuts during 
World War II.” Redress Provisions for Persons of Japanese Ancestry, 54 Fed. 
Reg. 34,157 (1989). The final part of the Commission’s report, Personal Justice 
Denied 2: Recommendations, concluded that these events were influenced by ra
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cial prejudice, war hysteria, and a failure of political leadership and recommended 
that Congress and the President take remedial action. Id.

The Civil Liberties Act of 1988 was signed into law by President Reagan on 
August 10, 1988. The purposes of the Act are to acknowledge and apologize for 
the fundamental injustice of the evacuation, relocation, and internment of Japanese 
Americans and permanent resident aliens of Japanese ancestry; to make restitution 
to the individuals who were interned; and to fund a public education program to 
prevent the occurrence of any similar event in the future. 50 U.S.C. app. §§ 1989- 
1989a. Any “eligible individual” living on the date of enactment is entitled to a 
restitution payment of $20,000. 50 U.S.C. app. § 1989b-4(a)(l).

The Attorney General is responsible for identifying, locating, and authorizing 
payment to all eligible individuals. 50 U.S.C. app. § 1989b-4. The Attorney Gen
eral delegated the responsibilities and duties assigned by the Act to the Assistant 
Attorney General for Civil Rights, who created the Office of Redress Administra
tion in the Civil Rights Division (the “Division”) to execute the duties of the De
partment under the Act. The regulations governing eligibility and restitution were 
drafted in the Office of Redress Administration and published under the authority 
of the Department in 1989. 54 Fed. Reg. 34,157 (1989) (final rule) (codified at ,28 
C.F.R. § 74).

Section 108(2) of the Act defines the individuals eligible for redress payments 
as any United States citizen or permanent resident alien of Japanese ancestry who 
was evacuated, relocated, or interned during World War II.1 This provision spe
cifically excludes from eligibility “any individual who, during the period beginning 
on December 7, 1941, and ending on September 2, 1945, relocated to another 
country while the United States was at war with that country.” 50 U.S.C. app. § 
1989b-7(2) (“the relocation exclusion”). The relocation exclusion in the regula
tions governing eligibility determinations under the Act uses precisely the same 
language. 28 C.F.R. § 74.4.

The regulations do not specifically address the eligibility of minors who accom
panied their parents to Japan during this period or of adults who claim that their 
relocation was involuntary. However, the notice accompanying the publication of 
the final regulations noted that the Department had received sixty-one comments 
supporting eligibility for the minors. After considering these comments, the De
partment determined that “the exclusionary language of the Act would preclude 
from eligibility the minors, as well as [the] adults, who were relocated to Japan 
during that particular time period.” 54 Fed. Reg. at 34,160.

In a 1989 memorandum outlining the eligibility determinations, the Civil Rights 
Division considered the claims of the minor evacuees. The Division noted that

Eligibility o f Involuntary Wartime Relocatees to Japan fo r  Redress Under the
Civil Liberies Act o f  1988

1 As enacted in 1988. the Act limited eligibility to those o f Japanese descent The 1992 am endm ents 
added language extending eligibility to any spouse or parent o f an individual o f Japanese descent who ac
com panied her spouse or child through the evacuation, internment, or relocation Civil L iberties Act 
Amendments o f 1992, Pub L No 102-371, 106 Stat. 1 i67 The question o f the eligibility of the m inor and 
involuntary adult relocatees was not considered or discussed in the debates on the 1992 am endm ents.
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minor children were not in a position to make their own choice regarding emigra
tion. However, in light of the language excluding any individual who relocated to 
Japan during the period and the lack of any expression of legislative intent to dis
tinguish the minor relocatees from adults, the Division took the position that these 
minors were ineligible. Memorandum for Douglas W. Kmiec, Assistant Attorney 
General, Office of Legal Counsel, from James P. Turner, Acting Assistant Attorney 
General, Civil Rights Division at 11-12 (Feb. 27, 1989). OLC concurred in this 
determination without exposition. Memorandum for James P. Turner, Acting As
sistant Attorney General, Civil Rights Division, from Douglas W. Kmiec, Assistant 
Attorney General, Office of Legal Counsel (Apr. 17, 1989).

In litigation challenging the Division’s current eligibility standards, counsel for 
the plaintiffs have advanced an analysis that was not considered by the Department 
in 1989. In that analysis, claimants’ counsel contend that the use of the active 
voice in the language of the relocation exclusion provision renders the statute am
biguous as to the eligibility of relocatees who were involuntarily returned to Japan. 
Given this ambiguity, counsel argue, an interpretation which allows involuntary 
relocatees to recover under the Act is reasonable. The Division is persuaded by 
this analysis and takes the position that while its original interpretation of the stat
ute deeming involuntary relocatees ineligible was reasonable, the proposed new 
interpretation is equally reasonable. The proposed change in eligibility determina
tions is thus a change in the Department’s interpretation of its own regulation. 
Since the language of the regulation is identical to the language of the statute, the 
Department would effectively be changing its interpretation of the statute as well.

2. In reviewing the Division’s proposed modification to the interpretation of the 
regulation, this Office’s task is to determine whether the construction adopted by 
the Civil Rights Division is a permissible one. As the Supreme Court stated in 
Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984):

If the intent of Congress is clear, that is the end of the matter; for 
the court, as well as the agency, must give effect to the unambigu
ously expressed intent of Congress. If, however, the court deter
mines Congress has not directly addressed the precise question at 
issue, . . . the question for the court is whether the agency’s answer 
is based on a permissible construction of the statute.

Id. at 842-43 (footnotes omitted). The Department cannot revise its interpretation 
of the Act’s eligibility exclusion if the original interpretation is mandated by the 
plain language of the statute. If, however, the statutory language is ambiguous and 
the proposed modification is reasonable, the Division’s proposed interpretation is 
permissible.
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3. As enacted, section 108(2)(B)(ii) of the Act expressly excludes from eligi
bility “any individual who, during the period beginning on December 7, 1941, and 
ending on September 2, 1945, relocated to [another] country while the United 
States was at war with that country” (emphasis added). This language does not 
specifically address the eligibility of minor relocatees who accompanied their par
ents, or the voluntariness of these repatriations.

While the statute uses the active voice in this exclusion clause, the eligibility 
clauses of the statute use the passive voice. For example, section 108 begins by 
defining an “eligible individual” as a person of Japanese ancestry “who, during the 
evacuation, relocation and internment period — . . .  was confined, held in custody, 
relocated, or otherwise deprived of liberty or property as a result of . . . [various 
Executive Orders and Acts].” 50 U.S.C. app. § 1989b-7(2) (emphasis added). 
Title II of the Act, which provides reparations to Aleuts evacuated from their home 
islands during World War II, similarly defines an eligible Aleut as a person “who, 
as a civilian, was relocated by authority of the United States from his or her home 
village . . .  to an internment camp.” 50 U.S.C. app. § 1989c-1 (5) (emphasis 
added). The use of the active voice in the exclusion clause suggests the possibility 
that Congress intended to exclude only those individuals who voluntarily relocated 
to an enemy country during the war.

We agree that this language creates an ambiguity which provides a reasonable 
basis for distinguishing between voluntary relocatees, who are ineligible under the 
statute, and involuntary relocatees. The U.S. Courts of Appeals for the District of 
Columbia and the Ninth Circuits have deemed the use of the active as opposed to 
the passive voice relevant for purposes of statutory interpretation. Dickson v. Of
fice o f Personnel Management, 828 F.2d 32, 37 (D.C. Cir. 1987) (isolated use of 
passive voice in phrase defining liability is significant and allows suit against OPM 
whenever an adverse determination “is made,” even if by another agency); United 
States v. Arrellano, 812 F.2d 1209, 1212 (9th Cir.) (clause of statute defining 
criminal intent phrased in active voice applies to conduct of the accused, while 
second clause phrased in passive voice applies only to the conduct of others), as 
amended, 835 F.2d 235 (9th Cir. 1987).

The legislative history of the Act does not provide any insight into congres
sional intent regarding the eligibility of involuntary relocatees. As originally intro
duced, neither the House or the Senate bill included a relocation exclusion 
provision in the section defining eligible individuals. Entering conference, the 
House version of the Act contained the exclusion, while the Senate version had no 
such provision. The conferees agreed to adopt the House provision, which ex
cluded “those individuals who, during the period from December 7, 1941, through 
September 2, 1945, relocated to a country at war with the United States.” H.R. 
Conf. Rep. No. 100-785, at 22. There is no additional discussion of the relocation

Eligibility o f  Involuntary Wartime Relocatees to Japan fo r  Redress Under the
C ivil Liberies A ct o f  1988
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exclusion or of the circumstances surrounding the relocation of internees to Japan 
in the conference report.2

While the Civil Rights Division’s proposed interpretation is not the only possi
ble interpretation of the statute, it is neither precluded by the plain language of the 
statute nor unreasonable. Since minor relocatees below a certain age lacked the 
legal capacity to consent to relocation, their relocation was involuntary per se.3 
The statute does not bar the Civil Rights Division from declaring these minors eli
gible for relief. Similarly, it is reasonable to conclude that the statute does not bar 
from relief claimants who can provide evidence that their relocation was in fact 
involuntary.

Arguably, the Civil Rights Division’s proposed narrowing of the breadth of the 
relocation exclusion is more reasonable than its earlier interpretation. Generally, 
remedial statutes should be interpreted broadly to effectuate their remedial pur
pose. Any exceptions should be interpreted narrowly. Norman J. Singer, Suther
land Statutory Construction §60.01 (5th ed. 1992). While courts have generally 
held that waivers of sovereign immunity granting rights of action against the 
United States must be strictly construed, they “have on occasion narrowly con
strued exceptions to waivers of sovereign immunity where that was consistent with 
Congress’ clear intent.” See United States v. Nordic Village, Inc., 503 U.S. 30, 34 
(1992) (citing, e.g., Franchise Tax Bd. o f Calif, v. United States Postal Serv., 467 
U.S. 512, 517-19 (1984) (statute authorizing Postal Service to “sue and be sued” 
waives immunity from orders to garnish wages issued by state administrative 
boards); Block v. Neal, 460 U.S. 289, 298 (1983) (plaintiff’s claim under Federal

2 T h e  sole discussion o f w hether individuals who were returned to Japan should be included in the defin i
tion o f  ‘‘e ligible indiv iduals” is contained in tw o  witness statem ents subm itted to the House and Senate 
subcom m ittees considering the legislation In testim ony opposing the enactm ent o f the bill, the Assistant 
A ttorney G eneral for the C ivil Division, Richard K W illard, noted lhat as then written (w ithout the re loca
tion exclusion), the breadth o f the definition w ould  cover any individual who had been subject to exclusion, 
relocation, or internm ent including persons liv ing  outside the United States In the D epartm ent s view, this 
overlooked the fact that at least several hundred o f  the detainees were "fanatical pro-Japanese, . .  and [had] 
voluntarily  sought repatriation to Japan after the end o f the w ar.” The Departm ent believed that allowing 
these disloyal individuals to receive the benefit o f  the legislation would be unfair to the United Slates and to 
loyal persons o f Japanese descent To Accept the Findings an d  to Im plem ent the Recom m endations oj the 
C om m ission  on W artime Relocation  and In ternm ent o f  C ivilians. Hearing on S  1009 Before the Suhcom m. 
on F edera l Services, Post Office, and  Civil Serv ice  o f  the Sena te  Comm, on G overnm ental A ffa irs , 100th 
C o n g , 1st Sess 281, 296 (1987) (“Hearings”).

R esponding to the D epartm ent's  objections, another w itness argued that many o f these repatriates acted 
as they did for reasons unrelated to disloyalty to  the United States, namely, their sheer frustration at being 
incarcerated  in prison cam ps like common crim inals and sum m arily  deprived o f their personal and constitu 
tional rights H earings at 145, 196-97 (statem ent of Mike M asaoka, representing the G o For Broke Nisei 
V eterans A ssn ) N either o f these statements reveals, or even suggests, an intention to exclude persons who 
invo lun tarily  relocated lo an enem y country.

3 Y oung children are not capable of exercising the judgm ent required to manifest legal consent Further
more, a m inor generally has no right to leave the custody and control of his parents until he reaches majority 
or is granted  em ancipation C f  Pierce v S o c ie t\’ o f  Sisters, 268 U S 510, 518 (1925) (p a ren ts 'c o n stitu tio n 
ally protected  liberty includes the right to d irec t the upbringing o f their children), G im lett v G im lett, 629 
P 2d 450 , 452 (W ash 1981) (upon em ancipation or m ajority a person is released from parental authority and 
becom es sui ju ris); In re L u sc ier 's  Welfare, 524  P 2d 906, 908 (W ash. 1974) (the interest o f a parent in the 
custody and control o f his m inor child is recognized as a sacred right).
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Tort Claims Act for negligent inspection not barred by exception disallowing 
claims for negligent misrepresentation); United States v. Yellow Cab Co., 340 U.S. 
543, 554-55 (1951) (FTCA waives immunity where U.S. impleaded as third-party 
defendant)). The compensatory character of the Act’s grant of reparations to spe
cific individuals of Japanese descent interned by the government is of a different 
nature than a general waiver of immunity in actions that will be brought by un
known plaintiffs. It is appropriate to narrowly construe an exception to this Act.

4. There are potentially two groups of plaintiffs who would have standing to 
challenge the proposed modified interpretation in court. Because section 104 of 
the Act provides for payments to be made in order of date of birth, with no more 
than $500 million to be paid in any year, the newly eligible claimants could 
“bump” other eligible claimants, delaying or jeopardizing their payments. The age 
and relatively low number of minor relocatees (as estimated by the Department) 
make it unlikely that the minor relocatees would significantly affect the payment 
schedule, but the number and age of involuntary adult relocatees is harder to as
certain.4 The second group of potential plaintiffs consists of relocatees who are 
unable to prove that their relocations were involuntary. This second type of chal
lenge is more likely to focus upon the burden of proof and the definition of 
“voluntary” than upon the reasonableness of the Department’s interpretation of the 
regulation.5

It is true that a contemporaneous, consistent interpretation of a regulation or 
statute by the agency charged with its enforcement will be accorded the greatest 
deference by the courts, while “[a]n agency interpretation of a relevant provision 
which conflicts with the agency’s earlier interpretation is ‘entitled to considerably

Eligibility o f  Involuntary Wartime Relocatees to Japan fo r  Redress Under the
Civil Liberies Act o f  1988

4 Under ihe Act, the order o f payment is determ ined by date o f birth, with the oldest eligible individuals 
receiving paym ent first 50 U S C app § I989b-4(b) Payment from the trust established by the Act is 
authorized until A ugust 1998 o r until the funds appropriated are depleted. 50 U.S C. app ^ I989b-3(d) The 
1992 am endm ents placed an additional $400 million in the trust because the D epartm ent had already located 
more eligible individuals than originally estim ated

Estimates o f the num ber o f minors who were relocated to Japan vary widely Plaintiffs counsel in a suit 
seeking restitution paym ents for fourteen m inor relocatees cite a D epartm ent estim ate ’‘that as m any as 135 
minor children were relocated to Japan" with their parents during the w ar M em orandum  for Jam es P 
Turner, Acting A ssistant Attorney General, Civil Rights Division from Gen Fujioka, A sian Law C aucus, Jim 
M cCabe & Ow en Clem ents, M orrison & Foerster at 3-4 (Sept 22, 1993). In contrast, a witness before the 
Senate relying on figures published in a monograph by the form er director o f  the W ar Relocation Authority 
testified that between 1942 and 1946 a total o f 4724 repatriates and expatriates sailed for Japan O f this 
total, 1659 were alien repatriates, 1949 were American citizens, virtually all children under 20 years o f age 
accom panying their alien parents, and 11 16 were former American citizens who had renounced their citizen
ship. Hearings at 197 (statem ent of Mike M asaoka, representing the G o For Broke Nisei Veterans A s s n ) 
(citing Dillon S. M eyer, Uprooted Americans The Japanese Americans and the W ar Relocation Authority 
Dunng W orld W ar II)

Approximately 75 adult relocatees have filed claims with the Office o f Redress A dm inistration alleging 
that their relocations were not voluntary M em orandum  for W alter Dellinger, A ssistant Attorney General, 
Office o f Legal Counsel, from Jam es P Turner, Acting Assistant A ttorney General, C ivil Rights D ivision at
4 (M ar 16, 1994)

3 The 1992 am endm ents require that individual claimants receive the benefit o f the doubt where ’‘there is 
an approxim ate balance o f positive and negative evidence regarding the m erits of an issue m aterial to (a] 
determ ination of eligibility ' 50 U S C app & I989b-4(a)(3)
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less deference’ than a consistently held agency view.” INS v. Cardoza-Fonseca, 
480 U.S. 421, 446 n.30 (1987) (citation omitted); see also General Elec. Co. v. 
Gilbert, 429 U.S. 125, 143 (1976). However, in both Cardoza and General Elec
tric, the Court concluded that the agency’s revised interpretation was in conflict 
with the plain language of the statute in question. The underlying rationale for 
judicial deference to agency interpretations is as applicable to a modified interpre
tation of a statute as to the agency’s initial construction. See Chevron, 467 U.S. at 
865 (“it is entirely appropriate” for the agency “to make . . . policy choices”). 
Accordingly, the Court of Appeals for the D.C. Circuit has held that the principle 
of deferring to an agency’s reasonable construction of an open-ended statutory 
provision “appliefs] equally where . . .  we review modification of a previous pol
icy.” Office o f  Communication of the United Church of Christ v. FCC, 590 F.2d 
1062, 1068-69 (D.C. Cir. 1978). Cf. Phoenix Hydro Corp. v. FERC, 775 F.2d 
1187, 1191 (D.C. Cir. 1985) (an administrative agency is entitled to change its 
prior erroneous interpretation of a statute).

Conclusion

The Civil Rights Division’s proposed interpretation of the regulation governing 
eligibility for redress payments is a reasonable interpretation of the regulation and 
of the Act. The language of the exclusion provision is ambiguous as to whether 
Congress intended to prevent involuntary relocatees from receiving restitution. 
The proposed interpretation does not contradict the language of the statute or the 
statute’s legislative history and is consistent with the strong remedial purpose un
derlying the Act. Although there is a litigation risk associated with this modifica
tion, it is unlikely that a court would overturn the proposed interpretation. While 
this modification does not require formal rulemaking procedures, it would be ad
visable for the Department to publish a notice of the change and the underlying 
reasons in the Federal Register.

WALTER DELLINGER 
Assistant Attorney General 

Office o f Legal Counsel
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Authority of Department of Housing and Urban Development to 
Initiate Enforcement Actions Under the Fair Housing Act 

Against Other Executive Branch Agencies

B ecause substantial separa tion  o f  pow ers con ce rn s  w ould  be ra ised  by constru ing  the F a ir H ousing  A ct 
to  authorize  the D epartm ent o f  H ousing  and  U rban D evelopm en t to initiate en fo rcem en t p ro c e ed 
ings against o th e r execu tive  b ran ch  agencies , the A ct canno t be  so  construed  un less it co n ta in s  an 
express s ta tem en t that C ongress  in tended  H U D  to have such  au tho rity  B ecause the A ct does  not 
con tain  such  an exp ress s ta tem en t, it does  no t g ran t H U D  this au tho rity

T here  is no basis for constru ing  the  A ct so that the H U D  investigative  and  adm in is tra tive  p ro cess  under 
the A ct m ay be d eem ed  app licab le , but the ju d ic ia l e n fo rcem en t p rocedures d eem ed  in app licab le

May 17, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  A g r ic u l t u r e

Pursuant to Executive Order No. 12146, 3 C.F.R. 409 (1979) you have asked us 
to resolve a dispute between the Department of Agriculture (“USDA”) and the 
Department of Housing and Urban Development (“HUD”) regarding “whether a 
Federal agency, such as USDA, may be a respondent under the enforcement proc
ess contained in sections 810-812 and [814] of [the Fair Housing Act, 42 U.S.C. 
§§ 3601-3619 (“the Act”)], 42 U.S.C. §§ 3610-3612, 3614.” '

Applying the standard the Supreme Court has used when a particular interpreta
tion or application of an Act of Congress would raise separation of powers or feder
alism concerns, we believe that because substantial separation of powers concerns 
would be raised by construing the Act to authorize HUD to initiate enforcement 
proceedings against other executive branch agencies, we cannot so construe the 
Act unless it contains an express statement that Congress intended HUD to have 
such authority. Because the Act does not contain such an express statement, we 
conclude that it does not grant HUD this authority. In light of this conclusion, we 
do not decide whether such a grant of authority would be constitutional.

I. Background

A. Enforcement Procedures under the Fair Housing Act

The procedures for enforcement of the Act by the government are set forth in 
§§ 3610-3614 of title 42. Under § 3610, an aggrieved individual may file a dis

1 Letter for W aller Dellinger, A ssistant Attorney General, O ffice o f Legal Counsel, from Jam es M ichael 
Kelly, Associate General Counsel, USDA, at 1 (Jan. 6, 1994) ("K elly  Letter")
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crimination complaint with HUD, or HUD may file such a complaint on its own 
initiative. HUD must then investigate the complaint and engage in conciliation 
with respect to it.2 If HUD finds that reasonable cause exists to believe that a dis
criminatory housing practice has occurred, then HUD issues a charge on behalf of 
the complainant.

Under § 3612, the HUD charge results in either an administrative proceeding 
before a HUD administrative law judge (“ALJ”) or, if elected by the complainant 
or any respondent, a civil action in federal district court. In the HUD administra
tive proceeding, the ALJ makes findings of fact and conclusions of law and may 
order relief for any discriminatory housing practice, including damages and civil 
penalties. Judicial review of the final HUD decision (including any review by the 
Secretary) is available in a federal court of appeals. If there is an election for a 
civil action instead of the administrative proceeding, the Act provides that the Sec
retary of HUD “shall authorize” and the Attorney General “shall commence and 
maintain” the civil action in federal district court on behalf of the complainant. 
The court may award the same relief that is available to private plaintiffs under 
section 3613, including injunctive relief and monetary damages.3

Finally, under § 3614(a), the Attorney General may bring a civil action in fed
eral district court if she believes that “any person or group of persons is engaged in 
a pattern or practice of resistance to the full enjoyment of any of the rights granted 
[under the Act], or that any group of persons has been denied any of the rights 
granted by [the Act] and such denial raises an issue of general public importance.” 
She may also bring a civil action with respect to a breach of a conciliation agree
ment referred to her by HUD.

B. U SD A’s Position

USDA concedes that it is subject to discrimination prohibitions in the Act, 
Kelly Letter at 1 (citing 42 U.S.C. §§ 3603, 3608(d)), and that it is required to co
operate with HUD to further the purposes of the Act, id. at 2 (citing 42 U.S.C. 
§ 3608(d), Exec. Order No. 12259). USDA takes the position, however, that it 
may not be made be made a respondent in enforcement proceedings brought by 
HUD under the Act.

2 Section 3611 authorizes H UD to '‘issue subpoenas and order discovery in aid o f investigations [under 
§ 3610] and hearings [under § 3612] ’ “Such subpoenas and discovery may be ordered to the sam e extent 
and subject to the sam e lim itations as would apply if the subpoenas or discovery were ordered or served in 
aid o f  a civil action in the U nited States d istric t court for the district in which the investigation is taking 
p lace," § 3 6 1 1(a), and crim inal penalties are authorized for failure to com ply with the subpoenas o r orders, 
§ 3 6 1 1(c)

3 Section  3613 governs enforcem ent of the Act by private parties, but it also provides that the Attorney 
G eneral m ay intervene in a private action if  she certifies that the case '‘is of general public im portance” 
(S 3613(e)). This O ffice’s conclusion that the Act does not waive the sovereign im m unity o f federal agen
cies against im position o f m onetary relief in private actions under § ?613 is set forth in a recent opinion to 
you. See A uthority  o f  USDA to Award M onetary  R e lie f f o r  D iscrim ination, 18 Op. O L C  52 (1994) 
(“M onetary R elief M em orandum ”).
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USDA argues that “the Act does not provide a sufficiently clear and unequivo
cal waiver of the sovereign immunity of the United States to permit Federal agen
cies to be subjected to the enforcement procedures of the Act or to pay money 
damages as is allowed under the Act in either an administrative or a judicial fo
rum.” Id. at 2-3. It also argues that “allowing Federal agencies to be respondents 
under the Act offends the unitary nature of the Executive Branch by allowing one 
Executive agency to use a unilateral compulsory process against another,” id. at 3, 
and that if HUD’s invocation of these procedures against USDA resulted in an ac
tion in court, that “would create the untenable situation of having the Attorney 
General representing both the aggrieved person and USDA,” id. at 5. Finally, 
USDA argues that such a suit “would fail to constitute a justiciable controversy 
under Article III of the Constitution” because “a person may not sue himself and 
there would appear to be serious constitutional difficulties with suits between two 
officers of the Executive Branch, each serving in his or her official capacity.” Id.

C. H U D ’s Position

HUD takes the position that “it may issue charges against Federal agencies, 
prosecute such claims through administrative proceedings, and have [the Depart
ment of Justice] prosecute election cases through judicial proceedings.” Letter to 
Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, from Nel
son A. Diaz, General Counsel, Department of Housing and Urban Development, at 
6 (Jan. 26, 1994) (“Diaz Letter”).

HUD argues that the term “respondent” is defined in the Act “as broadly as pos
sibly so as to include any ‘person or entity’ without limitation,” Diaz Letter at 1, 
and that both the Act and the Administrative Procedure Act (the “APA”), 5 U.S.C. 
§§ 701-706, provide a sufficient waiver of sovereign immunity for actions against 
federal agencies, id. at 1-3. HUD rejects USDA’s “unitary Executive” argument 
and notes that “there exists precedent for allowing one Executive agency to sue 
another” and in any event an enforcement action under the Act “is not a contro
versy solely between two Federal agencies, but in addition, involves a controversy 
between the USDA and an individual complainant.” Id. at 4-5. HUD’s concluding 
argument is that

[A]ggressive enforcement of civil rights statutes requires that 
[HUD] proceed wherever reasonable cause exists to believe that a 
violation has occurred. [HUD’s] mandate from Congress is to en
force fair housing. Congress gave no indication either in the statute 
or legislative history that it intended that [HUD] make a special ex
ception for Federal agency respondents that would deprive persons 
aggrieved by Governmental discrimination to the right to have their

Authority o f  Department o f  Housing and Urban D evelopm ent to Initiate Enforcem ent Actions
Under the Fair Housing Act Against O ther Executive Branch Agencies
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claim prosecuted in a fair and impartial manner through the proce
dures established in the Act.

Id. at 6.

II. Analysis

The initial question presented is whether the Act’s government enforcement 
scheme may be construed to apply to executive branch agencies as a general mat
ter. If we conclude that it may not be, then there is no need to resolve the Article II 
and Article III constitutional issues raised by USDA, although it will be necessary 
to determine whether the Act may be construed in such a way that only certain as
pects of the scheme that may raise less of a constitutional problem may found ap
plicable. We conclude that neither construction is permissible.4

A. W hether the A c t’s Enforcement Scheme Applies to 
Executive Branch Agencies

Relying on the Act’s definition of “respondent” as meaning “person” or 
“entity,” 42 U.S.C. § 3602(n), HUD argues that “Congress gave no indication ei
ther in the statute or legislative history that it intended that [HUD] make a special 
exception for Federal agency respondents . . . .” Diaz Letter at 6.

We do not believe that HUD is correct that Congress’s silence in the context of 
a broad definition of “respondent” justifies the conclusion that Congress intended 
that executive branch agencies could be made respondents. In the course of con
sidering whether the APA applies to the President, the Supreme Court made a fac
tual statement that was similar to HUD’s statement about the Fair Housing Act: 
“The President is not explicitly excluded from the APA’s purview, but he is not 
explicitly included, either.” Franklin v. Massachusetts, 505 U.S. 788, 800 (1992). 
Because of the separation of powers concerns that would arise from a conclusion 
that the APA applies to the President, the Court applied an “express statement” 
standard and concluded that the President is not covered by the APA:

Out of respect for the separation of powers and the unique constitu
tional position of the President, we find that textual silence is not 
enough to subject the President to the provisions of the APA. We 
would require an express statement by Congress before assuming it

4 B ecause the dispute presented tr us is betw een  two executive branch agencies fully under the supervi- 
sion o f the President, there is no need to address whether the A ct authorizes HUD to initiate enforcem ent 
proceedings against an independent agency In addition, because o f our conclusion that the Act’s govern
ment enforcem ent schem e does not apply to executive branch agencies, there is no need to address the sover
eign im m unity issue raised by U SD A  That issu e  would only arise if the judicia l enforcem ent aspect o f the 
enforcem ent schem e w ere found applicable.
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intended the President’s performance of his statutory duties to be 
reviewed for abuse of discretion. As the APA does not expressly 
allow review of the President’s actions, we must presume that his 
actions are not subject to its requirements.

Id. at 800-01.5 The Supreme Court’s use of an “express statement” standard in 
Franklin represented an example of the Court’s traditional

reluctance to decide constitutional issues[,] [which] is especially 
great where, as here, they concern the relative powers of coordinate 
branches of government. Hence, [the Court is] loath to conclude 
that Congress intended to press ahead into dangerous constitutional 
thickets in the absence of firm evidence that it courted those perils.

Public Citizen v. Department o f Justice, 491 U.S. 440, 466 (1989) (construing 
Federal Advisory Committee Act not to apply to Justice Department’s consulta
tions with American Bar Association regarding judicial candidates).6

We believe that an “express statement” requirement is necessary in the present 
context, for the same reasons one was applied in Franklin and the federalism cases 
cited above. Substantial separation of powers concerns would arise if the Fair 
Housing Act were construed to authorize HUD to initiate enforcement proceedings 
against other executive branch agencies. The concerns relate to both the Presi
dent’s authority under Article II of the Constitution to supervise and direct execu
tive branch agencies and the Article III limitation that the jurisdiction of the federal 
courts extends only to actual cases and controversies. These concerns were suc
cinctly summarized by President Reagan in his statement vetoing legislation con
taining a provision that would have authorized the Special Counsel of the Merit 
Systems Protection Board to litigate against executive branch agencies:

Authority o f  Department o f  Housing and  Urban Developm ent to Initiate Enforcem ent Actions
Under the Fair Housing A ct Against O ther Executive Branch Agencies

3 C f  M onetary R elief M emorandum , 18 Op. O .L C  at 54-55 (Suprem e Court requires an "unequivocal
expression '’ o f Congressional intent to waive the sovereign im m unity o f the United States or to abrogate the
Eleventh Amendment immunity o f the States)

6 The Supreme Court also applies an “express statem ent” or “clear statem ent” requirem ent when a par
ticular construction o f a statute would raise federalism  concerns.

[A n] ordinary rule o f statutory construction [is] that if Congress intends to alter the “usual con 
stitutional balance between the States and the Federal G overnm ent,” it must make its intention to 
do  so “unm istakably clear in the language o f the statute ” A tascadero  Stale H ospita l v. Scanlon,
473  U.S. 234, 242 (1985) . was an Eleventh A m endm ent case, but a sim ilar approach is ap
plied in other contexts Congress should m ake its intention “clear and m anifest” if  it intends to 
pre-em pt the historic powers o f the States, Rice  v Santa Fe E levator Corp  ,3 3 1  U S . 218, 230 
(1947), or if it intends to impose a condition on the grant of federal moneys, Pennhurst State  
School and H ospital v H alderman, 451 U.S 1, 16 (1981), South D akota v. Dole, 483 U.S 203,
207 (1987)

Will v M ichigan Dept, o f  State Police, 491 U.S. 58, 65 (1989) See also G regory v A shcro ft, 501 U S. 452, 
460-64 (1 9 9 1) (applying “plain statem ent” standard and holding that Age D iscrim ination in Em ploym ent Act 
does not apply to state judges)
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Implementation of this provision would place two Executive branch 
agencies before a Federal court to resolve a dispute between them.
The litigation of intra-Executive branch disputes conflicts with the 
constitutional grant of the Executive power to the President, which 
includes the authority to supervise and resolve disputes between his 
subordinates. In addition, permitting the Executive branch to liti
gate against itself conflicts with constitutional limitations on the ex
ercise of the judicial power o f the United States to actual cases or 
controversies between parties with concretely adverse interests.

Memorandum of Disapproval on a Bill Concerning Whistleblower Protection, Pub. 
Papers o f  Ronald Reagan 1391, 1392 (Oct. 26, 1988).

As USDA indicated in its submission for this dispute, see Kelly Letter at 4-6, 
this Office has discussed in other contexts the separation of powers concerns that it 
raises. With respect to the Article III issue, this Office has consistently said 
that “lawsuits between two federal agencies are not generally justiciable.” Nuclear 
Regulatory Commission’s Imposition o f  Civil Penalties on the Air Force, 13 Op. 
O.L.C. 131, 138 (1989) (citing Proposed Tax Assessment Against the United 
States Postal Service, 1 Op. O.L.C. 79 (1977)). We have reasoned that federal 
courts may adjudicate only actual cases and controversies, that a lawsuit involving 
the same person as both plaintiff and defendant does not constitute an actual con
troversy, and that this principle applies to suits between two agencies of the execu
tive branch. See 13 Op. O.L.C. at 138-39.7 With respect to Article II, we have 
indicated that construing a statute to authorize an executive branch agency to ob
tain judicial resolution of a dispute with another executive branch agency impli
cates “the President’s authority under Article II of the Constitution to supervise his 
subordinates and resolve disputes among them.” INS Review o f Final Order in 
Employer Sanctions Cases, 13 Op. O.L.C. 370, 371 (1989) (citing Myers v. United 
States, 272 U.S. 52, 135 (1926)).

The foregoing separation of powers concerns are the essential backdrop for our 
analysis of whether the Fair Housing Act authorizes HUD to initiate enforcement 
proceedings against other executive branch agencies. Like the Supreme Court, we

7 O ur opin ions have carefu lly  distinguished the reported cases in w hich executive agencies w ere nomi- 
nally both  p la in tiff and defendant In all of these  cases, we have concluded, “one o f  the executive agencies is 
not the ‘real partly] in in terest’ but simply a stand -in  for private interests.” 13 Op O L C  at 139 (citing I 
Op. O .L .C  at 81). H UD asserts tha t an action under the Act on behalf o f a private com plainant falls within 
the exception  w here one o f the agencies is not the  real party in interest Diaz Letter at 5. Although we read
ily concede lhat the private com plainant is one  o f  the parties in interest, the issue is not as simple as HUD 
suggests because the A ttorney General, in b ring ing  the action upon a referral from HUD, would also be 
representing governm ent interests Thus, this D epartm ent and H UD m ight also properly be viewed as parties 
in in terest and under this view  cou ld  not be characterized  as m ere “stand-ins” for the com plainant Indeed,
H U D ’s subm ission m akes this very point* “T h is  is not a controversy so lely  between two Federal agencies, 
but in a d d itio n , involves a controversy betw een the USDA and an individual com plainant ” Id  (em phasis 
added) See genera lly , AhiUtx o j the Environm ental Protection Agency to Sue A nother G overnm ent Agency,
9 Op. O  L.C 99 (1985) (review ing cases on “ real party in in terest” issue)
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are “loath to conclude that Congress intended to press ahead into dangerous con
stitutional thickets in the absence of firm evidence that it courted those perils.” 
Public Citizen v. Department o f Justice, 491 U.S. at 466.

Nothing in the text of the Act indicates that Congress contemplated enforcement 
actions against executive branch agencies, which would involve (in the administra
tive proceeding) a contest between HUD and a respondent agency and (in any judi
cial proceeding) a contest between this Department and the respondent agency, 
which would be entitled to be represented by this Department. Indeed, we are in
clined to agree with USDA that, in light of the Act’s various express references to 
the United States and the federal government, see, e.g., 42 U.S.C. §§ 3603(a), 
3608(d), 3612(p), 3613(c)(2), 3614(d)(2), Congress’s “failure to include the 
United States in the definition of respondent [42 U.S.C. § 3602(n)] — a term used 
repeatedly throughout the statutory description of the enforcement mechanism — 
evinces an intent that Federal agencies are not subject to the administrative proce
dure.” Kelly Letter at 3. In any event, “no purpose to alter the President’s usual 
superintendent role is evident from the text of the statute.” Franklin v. Massachu
setts, 505 U.S. at 800.8

Because initiating statutory enforcement proceedings that could result in judicial 
resolution of disputes between HUD and respondent executive branch agencies 
would necessarily “prevent[] [the President] from exercising his accustomed su
pervisory powers over his executive officers” (id.), and raise substantial justicia
bility questions if litigation ensued, we believe that the “express statement” 
standard used by the Supreme Court in Franklin and other cases applies here. We 
conclude in the absence of such an express statement in the Act that the Act does 
not authorize enforcement actions against executive branch agencies.

B. Whether Non-Judicial Aspects o f  the A c t’s 
Enforcement Scheme Apply to Executive Branch Agencies

The foregoing discussion makes it clear that the most constitutionally problem
atic aspect of applying the Act’s government enforcement scheme to executive 
branch agencies is that such an interpretation might result in judicial rather than 
Presidential resolution of inter-agency disputes. We therefore consider now 
whether the Act may be construed so that the HUD investigative and administrative 
process may be deemed applicable, but the judicial enforcement procedures 
deemed inapplicable.

The executive branch, which is constitutionally charged with enforcing the Act, 
may enjoy somewhat greater latitude to construe a statute to avoid constitutional

Authority o f  Department o f  Housing and Urban Developm ent to Initiate Enforcem ent Actions
Under the Fair Housing Act Against O ther Executive Branch Agencies

8 Nor does the A ct's  legislative history suggest in any way an intent to authorize HU D  to initiate enforce- 
ment proceedings against executive branch agencies. As with the statutory text, the legislative history sim 
ply speaks o f  “respondents" when it lays out the enforcem ent procedures See  H.R Rep N o 100-711 
(1988), reprin ted  in 1988 U S C C A N . 2 1 7 3
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difficulties than does a court. In this instance, however, while construing the Act 
to remove the courts from any role in HUD’s enforcement against other executive 
branch agencies would reduce the constitutional problem, it would not eliminate it. 
Such a construction would remove the Article III “case or controversy” issue, but it 
would merely substitute one interference with the President’s Article II authority to 
supervise and guide the executive branch for another: although no judicial role 
would threaten the President’s ability to resolve an intra-executive branch dispute, 
the Act as construed would mandate a dispute resolution mechanism within the 
executive branch. This Department has long objected on separation of powers 
grounds to congressional micromanagement of executive branch decisionmaking. 
The manner and method of resolving disputes within the executive branch should 
be determined by the President, not by Congress.

Moreover, even if there were no constitutional difficulty presented by a con
struction of the Act that authorized HUD to bring enforcement proceedings against 
executive branch agencies so long as resolution of the dispute would remain within 
the executive branch, we do not believe that such a construction would be permis
sible in this instance because it would amount to a rewrite rather than a construc
tion of the statute. See generally Eubanks v. Wilkinson, 937 F.2d 1118 (6th Cir. 
1991) (discussing distinction between construing and rewriting a statute). To read 
out of the Act’s government enforcement scheme the provisions authorizing judi
cial review of final HUD administrative action and authorizing complainants and 
respondents to elect judicial resolution and the Attorney General to bring enforce
ment actions would “create a program quite different from the one the legislature 
actually adopted,” which is the mark of illegitimate rewriting. Sloan v. Lemon, 413 
U.S. 825, 834 (1973). Nothing in the text or legislative history of the Act provides 
us any indication of a congressional intent that would serve as a basis for us to 
even consider such an exercise.

III. Conclusion

Because of the absence of an express statement in the Fair Housing Act author
izing HUD to initiate enforcement proceedings against other executive branch 
agencies under the Act, we conclude that the Act does not grant such authority to 
HUD. We find no basis for construing the Act to eliminate judicial resolution of 
intra-executive branch disputes while retaining the statutory administrative mecha
nism.

WALTER DELLINGER 
Assistant Attorney General 

Office o f Legal Counsel
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Reconsideration of Applicability of the Davis-Bacon Act to the 
Veterans Administration’s Lease of Medical Facilities

C ontrary  to  the v iew  exp ressed  in an  earlie r opin ion o f  the  O ffice  o f  Legal C ounse l, the p la in  language  
o f  the D av is-B acon  A ct does not b a r its  ap p licatio n  to  a lease con tract on  the  g round  th a t such 
con trac ts  are p e r  se  not con trac ts  for construction . T h e  ap p licab ility  o f  the D av is-B acon  A c t to any 
sp ec ific  lease con trac t can  be  d e term ined  on ly  by co n sid e rin g  the deta ils  o f  the p a rticu la r con trac t.

May 23, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  S o l ic it o r  

D e p a r t m e n t  o f  L a b o r  

a n d

T h e  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  V e t e r a n s  A f f a ir s

At the request of the Attorney General, we have reviewed the principles and 
reasoning of a 1988 Office of Legal Counsel opinion concluding that the Davis- 
Bacon Act did not cover a contract entered into by the Veterans Administration 
(now Department of Veterans Affairs) (“VA”) for the long-term lease and con
struction of a building to be used as an outpatient clinic. Applicability o f  the 
Davis-Bacon Act to the Veterans Administration’s Lease of Medical Facilities, 12 
Op. O.L.C. 89 (1988) (“1988 O.L.C. Opinion,” or “ 1988 Opinion”). We have 
concluded that the 1988 Opinion erred in concluding that the plain language of the 
Davis-Bacon Act bars its application to any lease contract, whether or not the lease 
contract also calls for construction of a public work or public building. We believe 
that the applicability of the Davis-Bacon Act to any specific lease contract can be 
determined only by considering the facts of the particular contract.

I.

The 1988 O.L.C. opinion arose out of a dispute between the VA and the De
partment of Labor. The VA had entered into a contract (the “Crown Point con
tract”) with a developer for the long-term lease of space for use as a VA health 
clinic, in a building that the developer would build to house the clinic. In re Appli
cability o f  Davis-Bacon Act to Lease o f Space fo r  Outpatient Clinic, Crown Point, 
Indiana, WAB Case No. 86-33, 1987 WL 247049, at 2 (W.A.B. June 26, 1987) 
(“1987 WAB Opinion”). The dispute concerned whether the contract was covered 
by the Davis-Bacon Act. That Act applies to

every contract in excess of $2,000 to which the United States or the 
District of Columbia is a party, for construction, alteration, and/or
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repair, including painting and decorating, of public buildings or 
public works . . . .

40 U.S.C. § 276a(a). The Act provides that such contracts shall include provisions 
that mechanics and laborers employed on these projects be paid prevailing wages 
to be determined by the Secretary o f Labor. Id. Although the Crown Point 
contract called for the lease of clinic space, it also included numerous provisions 
requiring that the building be constructed according to VA specifications, on a 
VA timetable, and subject to VA inspection. 1987 WAB Opinion at 4-5. Nonethe
less, the VA had concluded that the Act did not apply to the Crown Point agree
ment because it was a lease and, in the VA’s view, a lease is not a “contract. . .  for 
construction” under the Act. Therefore, the contract contained no provisions man
dating compliance with the prevailing wage requirements of the Davis-Bacon Act.

Upon learning of VA’s plans, the Building and Construction Trades Department 
of the AFL-CIO requested a ruling from the Wage and Hour Administrator of the 
Department of Labor that the construction of the building was covered by the 
Davis-Bacon Act. The Administrator, applying the Wage Appeals Board’s 
(“WAB”) analysis in a similar case, agreed that the contract should have included 
Davis-Bacon prevailing wage provisions. See 1987 WAB Opinion at 1-2 (noting 
Administrator’s reliance on In re M ilitary Housing, Ft. Drum, WAB Case No. 85- 
16 (Aug. 23, 1985)). The VA appealed to the WAB, which upheld the Adminis
trator’s action. Id.

However, the VA continued to resist the Department of Labor’s interpretation 
of the Act. While the AFL-CIO sought a court judgment to compel the VA to 
comply with the WAB’s decision, the VA sought an opinion from the Attorney 
General that the WAB had misread the law. The result was a court determination 
that the WAB decision was a reasonable interpretation of ambiguous language in 
the Act under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837 (1984), Building and Constr. Trades D ep’t, AFL-CIO v. Turnage, 
705 F. Supp. 5 (D.D.C. 1988), and an O.L.C. ruling that the WAB decision con
flicted with the plain language of the Act (the 1988 Opinion). The Department of 
Justice did not appeal the Turnage case because of the confused procedural posture 
it presented, but instructed Labor to comply with the reasoning of the 1988 O.L.C. 
opinion in future cases. Letter for Jerry G. Thorn, Acting Solicitor, Department of 
Labor, from Douglas W. Kmiec, Assistant Attorney General, Office of Legal 
Counsel (Jan. 23, 1989).

You have asked that we review our ruling in the 1988 Opinion that the plain 
language and legislative history of the Davis-Bacon Act indicate that the Act does 
not extend to leases. We have reviewed the prior opinion, solicited the views of 
affected executive departments, and conducted a thorough review of the legislative 
history, case law, and executive, judicial, and congressional interpretations of the 
Act. We have concluded that the portion of the 1988 Opinion that addressed the
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meaning of the Davis-Bacon Act was incorrect. We do not, however, address the 
question whether the particular contract at issue in that case was a contract for con
struction of a public work within the meaning of the Davis-Bacon Act, because the 
decision not to appeal the ruling in the Turnage case has mooted the point. Nev
ertheless, we can say that the fact that a contract is a lease is not the sole determi
native factor in deciding whether that contract is also a contract for construction 
within the meaning of the Davis-Bacon Act.

II.

The 1988 OLC Opinion concluded that a lease-construction contract for a Vet
erans Administration outpatient clinic was not a contract for construction of a pub
lic building or public work within the meaning of the Davis-Bacon Act, because 
the plain meaning of the term “contract . . . for construction” could not be read to 
include a lease, even one that contemplated, and resulted in, the construction of a 
building for long-term public use.

We do not think the question is so simple. The words “contract . . .  for con
struction . . .  of public buildings or public works” do not plainly and precisely indi
cate that a contract must include provisions dealing only with construction. Rather, 
the plain language would seem to require only that there be a contract, and that one 
of the things required by that contract be construction of a public work. This inter
pretation of the Act is supported not only by its language, but also by the legisla
tive history, by reference to the goals of the Act, by judicial and executive 
interpretation of the Act, and by the interpretation of similar language in related 
Acts.

A.

Since the 1988 Opinion rested on its reading of the plain language of the Act, 
we begin by setting forth that language. The Act provides that

[t]he advertised specifications for every contract in excess of 
$2,000, to which the United States or the District of Columbia is a 
party, for construction, alteration, and/or repair, including painting 
and decorating, of public buildings or public works of the United 
States or the District of Columbia . . . which requires or involves the 
employment of mechanics and/or laborers shall contain a provision 
stating the minimum wages to be paid various classes of laborers 
and mechanics which shall be based upon the wages that will be 
determined by the Secretary of Labor to be prevailing for the corre
sponding classes of laborers and mechanics employed on projects of

Reconsideration o f  Applicability o f  the Davis-Bacon Act lo the
Veterans Adm inistration's Lease o f  M edical Facilities
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a character similar to the contract work in the [area where] the work 
is to be performed . . . .

40 U.S.C. § 276a(a).'
The 1988 Opinion concluded that this language “plainly and precisely” limited 

the Act’s coverage to “construction contracts,” and thus could not be read to 
include a lease. 1988 Opinion at 93-94.2 While this may be true so far as it goes, 
we do not think the term “construction contract” sheds much light on the meaning 
of the more elaborate statutory term “contract . . . for construction, alteration, 
and/or repair, including painting and decorating.” In particular, we do not think 
the term “construction contract,” any more than the term “contract . . .  for

1 An earlier version o f the Act provided for coverage of
every  con tract in excess o f $5,000 in am ount, to w hich the United S tates or the D istrict of C o
lum bia  is a party, w hich requires or involves the em ploym ent o f laborers or m echanics in the 
construction , alteration, and/or repair of an y  public buildings o f the United Slates.

D avis-B acon Act, ch. 411, § 1, 46  Stat. 1494, 1494 (1931) See  A rmand J Thieblot, Jr., Prevailing Wage 
Legislation. The D avis-B acon Act, State "Little D avis-Bacon  ” Acts, the W alsh-H ealey Act, and the Service  
C ontract A ct 31 (1986) (“T hieb lo t”)

The A ct was revised in 1935 to add coverage o f public w orks and o f pain ting  and decorating contracts, to 
low er the con tract threshold from $5,000 to $2 ,000  (to reflect the relatively sm all dollar value o f painting and 
decorating contracts), to provide for predeterm ination o f wage rates by the D epartm ent o f Labor, and to 
provide for rem edies for workers not paid the p roper rates on covered contracts See  S. Rep No. 74-1155 
(1935), H R Rep No. 74-1756 (1935); T h ieb lo t at 3, 28, 29  (discussing purpose o f Act); id  at 32-34 
(discussing 1935 am endm ents) There is no suggestion in the legislative history that the switch from 
“contract . w hich requires o r involves the em ploym ent o f laborers or m echanics in . construction” to the 
current language o f “contract . . . for construction . . . which requires o r involves the em ploym ent o f me
chanics and/or laborers” was intended to have any  narrowing effect See, e.g  , S Rep No. 1155; H R  Rep 
No. 74-1756  The A ct was m odified again in 1964 to include fringe benefits in the calculation of prevailing 
wages See  S Rep. N o 88-963 (1964), reprinted in 1964 U .S.C  C A N  2339; Thieblot at 34.

T he  74th  C ongress —  the sam e one that am ended the Davis-Bacon A ct to include the language at issue 
here (A ct o f A ug. 30, 1935, ch 825, § I, 49 S tat 1011) —  also passed the closely related M iller Act, 40 
U S C  § 270a (A ct o f Aug 24, 1935, ch. 642, § 1, 49 Stat. 793). The M iller Act provides lhat contractors 
shall furnish bonds on “any contract, exceeding $25,000 in am ount, for the construction, alteration, or repair 
o f any public build ing  or public work ” The language o f the M iller Act is a lm ost identical to that used in the 
1935 am endm ents lo ihe D avis-B acon Act then being considered, and the M iller Act originally included the 
same $2 ,000 threshold  as the 1935 Davis-Bacon A ct T hieblo t at 37 n 40 , Universities Research A ss 'n  v. 
Coutit, 45 0  U.S 7 5 4 ,7 5 8 -5 9  (1981). See a lso  S Rep No. 74-1155, at 4 , H.R Rep No 74-1756, at 4, 5 
(noting relation  betw een D avis-Bacon am endm ents and the H eard Act (w hich the M iller Act replaced))

T he nearly  identical language o f the Miller A ct has been applied lo construction even o f public works that 
would be privately ow ned, see, e g .  United S tates ex rel N oland Co v Irwin, 316 U S 23 (1942) 
(construction o f  H ow ard U niversity library), and  to the relocation o f a privately-ow ned railroad that would be 
flooded by a federal dam , Peterson  v. United S ta tes , 119 F.2d 145 (6th C ir 1941) These cases focused on 
w hether the construction  in question was o f a public work; ihere seems to have been no challenge on the 
basis thai the contracts were not for construction The one difference in language between the M iller and 
D avis-Bacon A cts —  lhat the Davis-Bacon A c t refers to contracts “to w hich the United Stales or ihe District 
o f C olum bia is a party ,” 40  U S C. § 276a(a), while the M iller Act does not, see  40  U.S C § 270a(a) —  is 
not sign ifican t in this setting, since the United States is undeniably a party to the contract to build and lease 
the C row n Poini facility; the difficulty is tn determ ining  w hat sort of contract that contract is.

■ T he  1988 O pinion  does not indicate w here the new term  “construction contracts” com es from. It is not 
a technical term  draw n from case law interpreting the Davis-Bacon Act, or used elsew here as a means of 
explaining w hat the A ct covers or does not c o v er Rather, it appears to be an im provised shorthand for the 
more elaborate  statu tory  language. We can see  no justification for using a shorthand phrase neither endorsed 
by C ongress nor explained  in ihe case law to buttress a narrow  reading o f  the statutory language
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construction,” unambiguously excludes a contract for the long-term lease of a 
building to be constructed to comply with the contract, especially when the con
tracting agency contemplates the construction of a new building and includes sub
stantial provisions concerning construction in the contract. Even prominent critics 
of the Act have conceded as much. See, e.g., Thieblot at 39 n.50 (“In some cir
cumstances, privately financed construction may be subject to prevailing wage 
requirements if, for example, the facilities are specially constructed with the inten
tion of leasing them to government occupants.”). To rule otherwise would leave 
substantial room for agencies to evade the requirements of the Act by contracting 
for long-term lease rather than outright ownership of public buildings and public 
works.

The Crown Point lease provides a good illustration of the principle that a 
lease may look very much like a “contract . . .  for construction.”3 According to 
the 1987 WAB Opinion, the Solicitation for Offer “specifically provides for lease 
of a building to be ‘constructed in accordance with VA specifications.’” Id. at 3. 
The requirements under the Solicitation include “preliminary plans and specifica
tions; other working drawings; issuance of a building permit; completed construc
tion documents; start of construction; completion of principal categories of work; 
phase completion; and final construction completion;” along with “name and expe
rience of the proposed construction contractor,” and “evidence of award of the 
construction contract within 15 days of award.” Id. Under the terms of the Solici
tation, the winning bidder would be required to submit construction progress re
ports to the VA and to allow the VA to inspect the site. Id. All of these 
requirements indicate that while the contract was labeled a lease, it called for the 
construction of a building, at least as one expected means of satisfying the terms of 
the contract. To say that the contract is not “for construction” ignores what the 
contract itself says.

In short, to regard all lease-construction contracts as outside the scope of the 
Davis-Bacon Act is contrary to the plain language of the Act: many such leases are 
in fact contracts that call for the construction of a public work. The difficulty is in 
determining whether a particular lease is really a contract for construction of a 
public building or public work, or just a contract to secure the use of private prem
ises on a temporary basis. “Plain language” is of little use in policing this border
line.

Reconsideration o f  Applicability o f  the Davis-Bacon Act to the
Veterans Administration s Lease o f  M edical Facilities

1 There can be no question that a lease is a contract, obliging each party to take certain actions See  1 
Arthur Linton Corbin, Corbin on C o m m its  Sfc 1 2-1 3 (rev ed , Joseph M Penllo, ed , 1993) (defining 
“ legal obligation” and “contract,” respectively); Alaska v. U nited States', 16 Cl Ct. 5 (1988) (docum ent need 
not be labeled a contract to be a contract) The real question is whether such a contract is “ for construction.'*
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B.

The legislative history and the purposes of the Act strongly support this inter
pretation as well. The Act was passed in 1931, and amended in 1935, to ensure 
that contractors bidding on public works projects would not lower wages so as to 
be sure to make the lowest bid; and to permit government agencies, which were 
required to accept the lowest bids, to employ contractors who paid a “fair” wage 
rather than those who competed by reducing wage rates. S. Rep. No. 74-1155,
(1935); H.R. Rep. No. 74-1756 (1935); S. Rep. No. 71-1445, at 1-2 (1931); H.R. 
Rep. No. 71-2453, at 1-2 (1931 );4 see also 74 Cong. Rec. 6505 (1931) (remarks of 
Rep. Welch). The sponsor, Representative Bacon, justified the bill by stating that 
the “Government must not be put in the position of helping to demoralize the local 
labor market.”5

The Davis-Bacon Act was passed during the Depression, when federal con
struction accounted for a large portion of construction overall6 and workers des
perate to take any job could be hired at wages far below those available in the 
past.7 The result was a concern that the federal public works program would not 
achieve its desired effect of assisting local communities in regaining prosperity, but 
instead would allow contractors —  and indeed the government itself — to exploit

4 T hese reports s taled  that
T he Federal G overnm ent has entered upon an extensive public build ing  program  . intended [in 
part] . . to benefit the U nited States at large through d istribution o f construction throughout the 
com m unities o f  the country  without favoring any particular section

T he Federal G overnm ent m ust, under the  law, award its contracts to the low est responsible bid
der T his has prevented  representatives o f the departm ents involved from requiring successful 
b idders to pay wages to their employees com parable to the wages paid for sim ilar labor by pri
vate industry in the vicinity  o f  the build ing  projects under construction. [SJome successful 
b idders have selfishly im ported labor from  distant localities and have exploited this labor at 
w ages far below  local wage rates

T his practice, w hich the Federal Governm ent is now  pow erless to stop, has resulted in a very un
healthy situation. Local artisans and m echanics, many o f w hom  are family men . . can not hope 
to com pete with this m igratory labor N ot only are local workm en affected, but qualified co n 
tractors resid ing  and doing business in th e  section o f the country to which Federal buildings are 
a llocated find it im possible to compete w ith the outside contractors, who base their estim ates for 
labor upon the low w ages they can pay to  unattached, m igratory w orkm en . . . .

S Rep. No. 71-1445, at 1-2; H.R. Rep No. 71-2453, at 1-2.
5 74 C ong Rec. 6 5 1 0 (1 9 3 1 ). See also S. Rep No. 74-1155, at 1-2, H .R  Rep. No. 74-1756, at 1 (both 

stating that the am endm ents w ere needed to m ake the Act more enforceable, because “unscrupulous con
tractors have taken advantage o f the wide-spread unem ploym ent am ong the buildings crafts to exploit labor 
and to deprive em ployees o f the wages to w hich they were entitled under the law ’’); S. Rep. No. 88-963, at 1,
2 (1964), reprin ted  mi 1964 U S C  C.A N 2339 , 2340 (review ing the purposes of the Act), Thieblo t at 3, 28, 
29, 32-34 (review ing the purposes o f this and related acts and d iscussing the 1935 am endm ents).

6 See, e .g ., T hieblo t at 29, 29 n. 18 (between 1929 and 1933, public construction rose from less than one- 
quarter to m ore than one-ha lf o f  all construction nationwide); S Rep. No. 71-1445, at I (1931) (federal 
governm ent has em barked on new, large-scale public w orks construction  program ); H R Rep No. 71-2453, 
at 1 (1931) (sam e), 74 C ong. Rec 6 5 11 (1931) (remarks o f Rep. B acon) (same).

7 See, e g ,  T hieblo t at 28 (indicating th a t average construction wages had fallen to ha lf their pre- 
D epression rates by 1931); 74 C ong Rec 65 1 0  (1931) (rem arks o f  Rep. Johnson hypothesizing wage reduc
tion from  $4 to $2 75 per day)
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desperate laborers, in some cases imported from other parts of the country.8 While 
Congress was presented with evidence that the loss of jobs to outsiders was rare, 
see 74 Cong. Rec. at 6506 (chart noting origins of workers on public building proj
ects), the evidence before Congress also showed that it did occur. Representative 
Bacon, for example, who sponsored the bill in the House, saw a contract for a Vet
erans’ Bureau hospital in his district go to an outside contractor who employed 
laborers from Alabama, “huddled in shacks living under most wretched conditions 
and being paid wages far below the standard,” 74 Cong. Rec. at 6510 (statement of 
Rep. LaGuardia). Meanwhile, unemployed workers in Representative Bacon’s 
own community apparently remained jobless, unable or unwilling to compete for 
jobs with those willing to accept the substandard conditions.

This view of the purposes of the Act — that government should not act to de
press labor conditions, but should ensure that government and government con
tractors employ workers at fair wages — continues to prevail. See, e.g., Walsh v. 
Schlecht, 429 U.S. 401, 411 (1977) (Davis-Bacon protects workers, not contrac
tors, setting a floor but not a ceiling for wage rates); United States v. Binghamton 
Constr. Co., 347 U.S. 171, 177 (1954) (same), Unity Bank <& Trust Co. v. United 
States, 756 F.2d 870, 873 (Fed. Cir. 1985) (same); Building and Constr. Trades 
D ep’t, AFL-CIO v. Donovan, 712 F.2d 611, 613-14, 620-21 (D.C. Cir. 1983) 
(noting that Davis-Bacon was designed to counteract the potential effect of the 
government’s low-bid requirement on wages), cert, denied, 464 U.S. 1069 (1984).9 
In view of these purposes, we believe that the device of lease-construction, at least 
to the extent that it is used to build public works outside the prevailing wage sys
tem, lies well within the contours of the Act. Whether the government construction 
is paid for upfront or by means of a long-term lease is of no significance to workers

Reconsideration o f  Applicability o f  the Davis-Bacon A ct to the
Veterans Adm inistration's Lease o f  M edical Facilities

8 See. e g , S Rep No. 7 4 -1 155, at 2, H.R Rep No. 71-2453, at 2, 74 Cong Rec at 6510 Som e com - 
m entators have suggested that the purposes o f ihe Act were not al! benign and lhat some o f ihe concern about 
outside labor m ay have been based on the fact that som e o f the new com petition for jobs cam e from black 
workers See  Thieblot at 30, David E Bernstein, Roots o f  the ‘U nderclass’ The Decline o j Laissez-F aire  
Jurisprudence and  the Rise o f  Racist Labor Legislation , 43 Am. U L Rev 85, 114-16 (1993) (arguing that 
Davis-Bacon reinforced labor unions’ discrim ination against black workers by elim inating nonunion w ork
e rs ’ ability lo com pete by offering to work for lower wages), 74 Cong. Rec at 6513 (rem arks o f Rep. All
good). Indeed, ihe contract to build the V eterans' hospital in Representative B acon 's d istrict went lo an 
A labam a contractor who brought black laborers to Long Island to build the project Bernstein at 114, see  
also  74 Cong Rec. at 6513 (remarks o f Rep A llgood, apparently concerning the project in Rep. B acon’s 
district) O ther Congressmen, however, w ithout discussing the race o f the workers involved, argued that the 
im ported workers were being exploited by the substandard wage rates and working conditions. See, e.g , 74 
Cong. Rec at 6510 (remarks o f Rep LaGuardia concerning the situation in Rep B acon 's district)

9 See also  Thieblot at 122-23 (quoting D avis-Bacon Works and  Works W ellr: An Interview  with Jorm er 
U.S. Labor Secretary Ray M arshall, 3 Builders Special Rep (M arch 7, 1981), in turn quoting Secretary 
M arshall as staling lhat ‘‘[i]he basic rationale for ihe D avis-Bacon law is really quite simple It is based on 
the idea that the federal government should not use taxpayers’ money to undercut local area em ploym ent 
conditions [I]f the federal governm ent perm itted its construction dollars lo be used [in this way to] 
undercut prevailing pay standards[, w]e would be helping to drive dow n wages in any com m unity in which 
such federal or federally-assisted construction was taking place . ")
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who must take lower pay or to local contractors forced to compete by cutting labor 
costs. The effect on them is the same.

While the public generally has an undeniable interest in paying as little as pos
sible for the construction of public works, the purpose of the Davis-Bacon Act was 
precisely to subordinate that interest to the extent necessary to set minimum wage 
standards for such construction work. If an agency decides to construct a public 
work —  not just acquire a privately-owned building — that agency cannot evade 
the purposes of this country’s labor laws by clever drafting. This does not mean 
that construction related to any lease is “construction, alteration and/or repair” of a 
public work within the meaning of the Act — but neither can the “plain language” 
of the Act be read as declaring that a 99-year lease of a brand new building that 
would never otherwise have been built is not the construction of a public work. 
The answer in any particular case will depend on the facts.

C.

The Department of Labor’s longstanding interpretation of the Davis-Bacon Act 
is designed to counteract just such evasion, and the views of the courts, Comptrol
lers General, and Attorneys General, with few exceptions, support this interpreta
tion of the Act.

The Department of Labor consistently has taken the position that a contract is a 
contract for construction within the meaning of the Davis-Bacon Act “if more than 
an incidental amount of construction-type activity is involved in the performance 
of a government contract.” 1987 WAB Opinion at 2 (quoting In re Military 
Housing, Ft. Drum, WAB Case No. 85-16, at 4 (Aug. 23, 1985)). Similarly, the 
Federal Acquisition Regulations instruct agencies that Davis-Bacon wage rates 
should be included in nonconstruction contracts involving some construction work 
when “[t]he contract contains specific requirements for a substantial amount of 
construction work,” 48 C.F.R. § 22.402(b)(ii) (1994), which is “physically or 
functionally separate from, and is capable of being performed on a segregated basis 
from, the other work required by the contract,” 48 C.F.R. § 22.402(b)(iii). See 
also 29 C.F.R. § 4 .116(c)(2) (1994) (providing that Davis-Bacon wage rates shall 
apply in similar circumstances in contracts otherwise covered by the wage and hour 
provisions of the Service Contract Act).

This interpretation has been approved by the Comptroller General. In re 
Fischer E ng’g & Maintenance Co., No. B-223359, 1986 WL 64093, at 2 (C.G. 
Sept. 16, 1986) (Davis-Bacon applies to lease-construction of military housing, so 
long as project is “clothed sufficiently with elements indicating that [it] indeed . . . 
serv[es] a public purpose”); In re D.E. Clarke, No. B-146824, 1975 WL 8417, at 1 
(C.G. May 28, 1975) (contract is covered if it “essentially or substantially contem
plates the performance of work described by the enumerated items”); 40 Comp. 
Gen. 565, 565, 567 (1961) (“[t]he test for determination of the applicability of the
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Davis-Bacon Act . . .  is not the nature of the specific work but the nature of the 
contract, that is, whether the contract essentially or substantially contemplates the 
performance of work described by the enumerated items ‘construction, alteration, 
and/or repair, including painting and decorating’”; applying this standard to a con
tract ostensibly dealing with “maintenance,” the Comptroller General ultimately 
determined that the work required was in fact maintenance rather than construc
tion); 34 Comp. Gen. 697 (1955) (lease-purchase agreements fall within the Davis- 
Bacon and related Acts); 10 Comp. Gen. 461 (1931) (Act applies to temporary 
housing and other buildings erected for use during construction of the Hoover 
Dam).

The 1988 O.L.C. Opinion, however, relied heavily on a 1962 Comptroller Gen
eral opinion at odds with the Comptroller’s other cases, without discussing the 
more recent cases. In that opinion, the Comptroller General argued that leases are 
never contracts for the construction of public works. 42 Comp. Gen. 47 (1962). 
The 1962 opinion addressed the concept of lease and lease-option contracts in the 
abstract, and concluded that such contracts are not Davis-Bacon contracts because 
“of the basic distinction which exists between the procurement of a right to use 
improvements, even though constructed for that particular usage, and the actual 
procurement of such improvements.” Id. at 49. The opinion asserted that “the 
mere fact that construction work is prerequisite to supplying a public need or use 
does not give such work a Davis-Bacon status.” Id. In rejecting such a sweeping 
interpretation of the Davis-Bacon Act, the Comptroller General unnecessarily sug
gested that no leases are covered unless the government ultimately acquires title to 
the work. In contrast, the Attorney General had already determined that acquisi
tion of title was not necessary to bring a contract within the Davis-Bacon Act, 
Wage Law Applicable to Alley Dwelling Authority fo r the District o f  Columbia, 38 
Op. Att’y Gen. 229, 233 (1935); and the courts had reached the same conclusion in 
construing the nearly identical language of the closely related Miller Act, e.g., 
United States ex rel. Noland Co. v. Irwin, 316 U.S. 23 (1942) (construction of 
Howard University library).

In a later opinion, the Comptroller General emphatically rejected the 1962 
opinion’s reading of the statute, approving instead the Department of Labor’s 
analysis of a particular lease-construction contract similar to the one involved in 
the 1988 O.L.C. Opinion. In re Fischer Eng’g & Maintenance Co., No. B- 
223359, 1986 WL 64093 (C.G. Sept. 26, 1986). The Fischer Engineering case 
emphasized that the 1962 opinion had addressed the issue only in the abstract. 
Even were we to regard the decisions of the Comptroller General as controlling, 
which we do not, we think the reasoning of the more recent Fischer Engineering 
case is both more consistent with other Comptroller General opinions and more 
accurate in its reading of the Act, because it is more attentive to the underlying 
intent of the Act.

Reconsideration o f  Applicability o f  the Davis-Bacon A ct to the
Veterans Adm inistration's Lease o f  M edical Facilities
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Similarly, the courts have identified the Davis-Bacon Act as a remedial statute 
that should be “liberally construed to effectuate its beneficent purposes.” E.g., 
Drivers Local Union No. 695 v. NLRB, 361 F.2d 547, 553 n.23 (D.C. Cir. 1966) 
(citing United States v. Binghamton Constr. Co., 347 U.S. 171, 177 (1954), for 
conclusion that statute is remedial). While the courts have not addressed the lease- 
construction contract situation directly, except in the Turnage case (which con
cluded that the Crown Point contract was covered by the Davis-Bacon Act), they 
have made clear that public ownership is not essential for a finding that a contract 
is for construction of a public work under the related Miller Act. See, e.g., United 
States ex rel. Noland Co. v. Irwin, 316 U.S. 23 (1942) (Howard University li
brary). This and similar cases did not even consider the possibility that the con
tracts were not for construction; rather they focused on whether the construction 
was of a public work, defining the term as “including ‘any projects . . . carried on 
either directly by public authority or with public aid to serve the interests of the 
general public.’” Id. at 28, 30 (quoting the National Industrial Recovery Act’s 
definition of “public work” and applying it to a Miller Act bond case). The classic 
definition of a public work for purposes of the Depression-era labor statutes was 
set forth in the case of Peterson v. United States, 119 F.2d 145 (6th Cir. 1941), 
which stated that

The term “public work” as used in the [Miller Act] is without tech
nical meaning and is to be understood in its plain, obvious and ra
tional sense. The Congress was not dealing with mere technicalities 
in the passage of the Act in question. “Public work” as used in the 
act includes any work in which the United States is interested and 
which is done for the public and for which the United States is 
authorized to expend funds.

There is nothing in [Title Guaranty & Trust Co. v. Crane Co., 219 
U.S. 24 (1910) (holding that ships are public works under predeces
sor Heard Act, though not on public soil, because they are publicly 
owned)] from which an inference may be drawn that ownership was 
the sole criterion. To so circumscribe the act would destroy its 
purpose.

Id. at 147. See also 29 C.F.R. § 5.2(k) (1994) (project is a public work if it is 
“carried on directly by authority of or with funds of a Federal agency,” and 
“serve[s] the interest of the general public regardless of whether title thereof is in a 
Federal agency”).

While Peterson and other cases do not address directly the question whether a 
lease-construction contract is covered by the Davis-Bacon Act, they do suggest that 
a technical reading of the Act that defeats its purpose is inconsistent with the text
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as well as the purpose of the Act. See also Title Guaranty & Trust Co. v. Crane 
Co., 219 U.S. 24 (1910) (ships are public works under Heard Act though not af
fixed to public property); Applicability o f Certain Acts to Construction, Alteration, 
and Repair o f  Coast Guard Vessels, Boats, and Aircraft, 38 Op. Att’y Gen. 418
(1936) (same, under Davis-Bacon Act); Fidelity and Deposit Co. v. Harris, 360
F.2d 402, 408 (9th Cir. 1966) (construction of building for the Jet Propulsion 
Laboratory at the California Institute of Technology is a public work under the 
Miller Act); Autrey v. Williams and Dunlap, 343 F.2d 730, 734 (5th Cir. 1965) 
(Capehart Housing Act military housing project is a public work under Miller Act, 
“[although title . . . does not pass immediately to the United States, due to the 
novel financing plan” of the Capehart Act); United States ex rel. Gamerston & 
Green Lumber Co. v. Phoenix Assurance Co., 163 F. Supp. 713 (N.D. Cal. 1958) 
(Miiler Act applies to construction of post library at the Presidio, though paid for 
from nonappropriated funds).10

Finally, past Attorney General opinions also support a broad reading of the Act. 
See, e.g., Federal Aid Highway Program — Prevailing Wage Determination, 41 
Op. Att’y Gen. 488, 500-01 (1960) (definition of mechanics and laborers under 
Davis-Bacon Act “is not to be given a niggardly construction” because the Act “is 
to be interpreted broadly to accomplish its purpose”); Wage Law Applicable to 
Alley Dwelling Authority fo r  the District o f Columbia, 38 Op. Att’y Gen. 229, 233 
(1935) (“broad construction” that Act covers buildings that may be resold to pri
vate parties is “supported both by the language of the Act and by the apparent pur

Reconsideration o f  Applicability o f  the Davis-Bacon Act to the
Veterans Adm inistration's Lease o f  M edical Facilities

10 The 1988 Opinion did not address the question whether the clinic construction called  for under the 
Crown Point contract fell within the definition o f a “public buildm g[] or public work[]” for purposes o f  the 
Davis-Bacon Act, and the status o f the Crown Point contract is no longer a matter o f  dispute in light of 
Building and Constr. Trades D ep ’t, AF L-C IO  v Turnage, 705 F. Supp 5 (D  D C 1988) (holding lhat lease- 
construction o f Veterans A dm inistration outpatient clinic under the Crow n Point contract was covered  by 
D avis-Bacon). W ith respect to the Crown Point contract, however, we would note that veterans’ hospitals, 
when constructed under ordinary financing mechanism s, were am ong the principal public buildings that the 
drafters had in mind, see, e.g , 74 Cong. Rec 6510-11 (1931) (rem arks o f Rep Bacon), id  at 6506 (chart), 
and unquestionably serve a public purpose Furtherm ore, it is well established that the governm ent need  not 
have either initial or perm anent title to a building for the construction project to be deem ed a public work 
(though governm ent-ow ned property presents an easier case) See, e.g.. Wage Law  A pplicable  to  A lley  
Dwelling A uthority  f o r  the D istrict oj Columbia, 38 Op. A tt'y  Gen 229 (1935) (housing constructed under 
D C. Alley Dwelling Authority Act o f 1934 is a public work even though it may later be sold to private par
ties), United States ex rel. N oland Co v. Invin, 316 U S. 23, 29-30 (1942) (construction o f Howard U niver
sity library is a public work under related M iller Act, though library was to be the property o f a private 
university), Peterson v. United States, 119 F 2d 145 (6th C ir 1941) (relocation of privately-ow ned railw ay 
that would be flooded by federal dam  is a public work) We believe that, in general, the determ ination 
w hether a lease-construction contract calls for construction o f a public building or public work likely will 
depend on the details o f the particular arrangement. These may include such factors as the length o f the 
lease, the extent o f governm ent involvem ent in the construction project, the extent to which the construction 
will be used for private rather than public purposes, the extent to which the costs of construction will be fully 
paid for by the lease payments, and whether the contract is w ritten as a lease solely to evade the requirem ents 
o f the Davis-Bacon Act, a possibility contem plated by the dissenter from the 1987 WAB Opinion. How ever, 
we further believe that the fact that a novel financing m echanism is em ployed should not in itself defeat the 
reading o f such a contract as being a contract for construction o f a public building or public work.
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poses intended to be accomplished”). The sole exception to this trend is the 1988 
O.L.C. Opinion.

The 1988 Opinion quoted language from the 1935 and 1960 Attorney General 
opinions to suggest that the use of direct federal funds was an absolute requirement 
for Davis-Bacon coverage, citing a statement in the 1935 opinion that the Act ap
plied to “buildings erected with funds supplied by the Congress,” 38 Op. Att’y 
Gen. at 233, and a statement in the 1960 opinion that it applied to “direct Federal 
construction,” 41 Op. Att’y Gen. at 495. Neither the opinions nor the quoted ex
cerpts suggest that these are the only situations in which Davis-Bacon would apply. 
In both opinions, the Attorney General explicitly rejected narrow readings of the 
Act in favor of quite expansive ones, and used the “federal funds” concept to argue 
that a narrower reading would undermine the Act and the public goals it was de
signed to serve. Neither opinion discussed lease-construction or any similar con
struction financing mechanism, nor did either opinion suggest that the Act would 
not apply if the construction was not built with federal funds but instead was built 
under federal direction and later paid for with federal funds. A consideration of 
the context in which these opinions arose will illustrate the point. The 1935 opin
ion involved construction and demolition of buildings under the D.C. Alley 
Dwelling Authority, which was empowered to tear down old buildings and con
struct new ones to redevelop alleys in the District of Columbia. Because the Act 
contemplated that the new dwellings might later be leased or sold to private parties, 
it was contended that Davis-Bacon should not apply. Attorney General Cummings, 
however, determined that the prospect that the buildings would be sold did not 
detract from the public character of the construction:

I approve the broad construction which has thus been placed upon 
the statute and regard it as supported both by the language of the 
Act and by the apparent purposes intended to be accomplished.
Under this view buildings erected with funds supplied by the Con
gress for the furtherance of public purposes are not to be distin
guished, so as to affect the application of the statute, upon 
consideration of their character or the particular public purpose 
which their building is intended to further; nor do I regard it as 
controlling that some of them will be, or may be, conveyed for a 
consideration to private persons at some time after completion.

38 Op. Att’y Gen. at 233.
The 1988 Opinion’s quote from the 1960 opinion is itself a quote from the leg

islative history of the Federal Highway and Highway Revenue Acts of 1956, and 
was drawn from a section of the history urging that Davis-Bacon wage standards 
should apply not only to “direct Federal construction” — highways constructed by 
the government (without regard to financing mechanisms) — but also to highways
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constructed by state and local governments, with federal financial assistance. 41 
Op. Att’y Gen. at 495; H.R. Rep. No. 84-2022, at 12-13 (1956); 23 U.S.C. § 113 
(successor Act). While the quoted legislative history indicates that the Congress 
thought that federally-aided nonfederal highway projects were not covered, this 
distinction is irrelevant to the question at issue here. Neither the 1960 opinion nor 
the Highway Act nor the quoted legislative history defines “direct Federal con
struction” in such a way as to exclude lease-construction contracts. The only light 
these sources shed on the question of how lease-construction should be categorized 
is to emphasize that where the government is financially responsible for construc
tion costs, the purposes of the Davis-Bacon Act may be implicated. Furthermore, 
this commentary was meant as background. The question at issue in the 1960 
opinion was whether independent owner-operators of trucks on a Davis-Bacon 
project were nonetheless employee “mechanics and laborers,” subject to the Act’s 
prevailing wage requirement. The Attorney General concluded that they were, in 
part because a “niggardly construction” of the term “mechanics and laborers” 
would be inconsistent with the remedial purposes of the Act. 41 Op. Att’y Gen. at 
500.

In short, the cited Attorney General opinions interpreted the Davis-Bacon Act 
expansively to ensure that its beneficial purposes would not be evaded. Conse
quently, we do not think that these opinions support the argument that particular 
financing mechanisms remove public construction projects, such as those paid for 
by long-term lease, from the Act.

D.

One final argument has been put forth to support the conclusion reached by the 
1988 Opinion: that Congress, in other statutes, explicitly indicated that Davis- 
Bacon requirements would apply to particular lease contracts; and that these stat
utes “indicate[] not only that Congress knows how to insure that leases are covered 
by the Davis-Bacon Act in those few situations where it so chooses, but also that 
section 276a(a) by itself does not include leases.” 1988 Opinion at 95. The pri
mary statute relied upon is 39 U.S.C. § 410(d)(1), which states that

A lease agreement by the Postal Service for rent of net interior 
space in excess of 6,500 square feet in any building or facility, or 
part of a building or facility, to be occupied for purposes of the 
Postal Service shall include a provision that all laborers and me
chanics employed in the construction, modification, alteration, re
pair, painting, decoration, or other improvement of the building or 
space covered by the agreement, or improvement at the site . . . shall 
be paid [Davis-Bacon wage rates].

Reconsideration o f  Applicability o f  the Davis-Bacon Act to the
Veterans A dm inistra tion 's Lease o f  M edical Facilities
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This statute covers not just the lease-construction of entire buildings, but construc
tion involved in short-term use of relatively small amounts of space in larger 
buildings, including incidental construction and improvements beyond those cited 
in the Davis-Bacon Act. It would take a more expansive reading of the Davis- 
Bacon Act than Labor has urged in this case to match this coverage. In light of 
this, the House Report cited in the 1988 Opinion almost certainly was correct in 
concluding that the statute extended Davis-Bacon coverage. H.R. Rep. No. 91- 
1104, at 27 (1970). Too, the Act was passed in 1970, before the Comptroller Gen
eral reversed his 1962 decision that Davis-Bacon did not apply to leases. In view 
of these factors, we do not believe that this statute sheds much light on how Con
gress intended Davis-Bacon to apply in other lease-construction settings.

III.

The Department of Labor also suggests that we should defer to its determination 
whether a particular contract is covered by Davis-Bacon, citing 29 C.F.R. §§ 5.13 
and 7.1(d) (1994), Reorg. Plan No. 14 of 1950, 3 C.F.R. 1007 (1950), reprinted in 
5 U.S.C. app. at 1261 (1988),11 and a variety of cases. While the authorities cited 
clearly indicate that Labor has authority to set wage rates, they do not indicate 
whether Labor’s resolution of legal questions relating to coverage disputes super
cedes the Attorney General’s authority, under Executive Order No. 12146, 3
C.F.R. 409 (1979), to resolve legal disputes between executive branch agencies. 
Rather, these sources state that the contracting agency has the initial responsibility 
for determining coverage, see, e.g., Universities Research A ss’n v. Coutu, 450 U.S. 
754, 759 n.6, 760 (1981); North Georgia Building and Constr. Trades Council v. 
Goldschmidt, 621 F.2d 697, 703 (5th Cir. 1980); and that the Reorg. Plan and La
bor Department regulations provide for review by Labor of contracting agencies’ 
coverage determinations. Reorg. Plan No. 14 of 1950; 29 C.F.R. §§ 5.13 and 
7 .1(d); Coutu, 450 U.S. at 760; North Georgia, 621 F.2d at 704.12

11 Reorg Plan No. 14 provides
In order to assure coordination of adm inistration and consistency o f  enforcem ent o f ihe labor 
s tandards provisions o f  each  o f the follow ing Acts [including the D avis-Bacon Aci] by the F ed
eral agencies responsible for the adm inistration thereof, the Secretary o f Labor shall prescribe 
appropria te  standards, regulations, and procedures, w hich shall be observed by these agencies, 
and cause lo be made by  the Department o f Labor such investigations, with respect to com pli
ance w ith and enforcem ent o f such labor standards, as he deem s desirable

5 U.S C app at 1261
12 W hile Ihe N orth G eorgia  case also stales that the W age A ppeals Board is “authorized [by 29 C F.R. 

§ 7 1(d)] to act with finality on behalf of the Secretary  o f  L abor” in review ing determ inauons made by agen
cies in app ly ing  the D avis-Bacon Act, 621 F 2d  at 704, the quo ted  language indicates only that the W AB has 
final au thority  to act for the Secretary of L abor and does not indicate whether, and lo w hai extent, the De
partm ent’s exercise  o f that authority  is review able by the A ttorney G eneral or by the courts. 29 C F R 
§ 7 .1(d) says only that the Board “ shall act as fully and finally as might the Secretary o f  Labor concerning 
such m atters.”
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It is true that Reorganization Plan No. 14 of 1950 seeks coordination of admini
stration and consistency of enforcement of, among other statutes, the Davis-Bacon 
Act, and that the Plan places the principal authority for bringing about consistent 
administration of the statute with the Department of Labor. 5 U.S.C. app. at 1261. 
That authority, however, must be reconciled with the authority of the Attorney 
General to make final decisions for the executive branch on legal determinations 
under Executive Order No. 12146, which provides that the Attorney General may 
resolve “legal disputes” between executive agencies. See also 28 U.S.C. § 511 
(“The Attorney General shall give [her] advice and opinion on questions of law 
when required by the President”) and 28 U.S.C. § 512 (“The head of an executive 
department may require the opinion of the Attorney General on questions of law 
arising in the administration of his department”). We believe that, read together, 
the Davis-Bacon Act, the Reorganization Plan, 28 U.S.C. §§ 511 and 512, and 
Executive Order No. 12146, while granting the primary responsibility for inter
preting Davis-Bacon to Labor, also confer on the Attorney General, at the request 
of appropriate officials, the authority to review the general legal principles under
lying certain of the Secretary’s decisions under the Act. Accord Application o f  the 
Davis-Bacon Act to Urban Development Projects that Receive Partial Federal 
Funding, 11 Op. O.L.C. 92, 94-95 (1987) (Reorganization Plan 14 “speaks only to 
the respective functions of HUD [the contracting agency] and Labor in adminis
tering [Davis-Bacon provisions of] the Housing and Community Development 
Act,” and “does not preclude either the head of a department from seeking, or the 
Attorney General from rendering, an opinion on a question of law arising in the 
administration of his department”).13

13 This view is consistent with prior decisions of the A ttorney General som etim es cited for the proposition  
that Labor has final authority to interpret the Davis-Bacon Act. Thus, for exam ple, in Federal A id  H ighw ay  
Program  — Prevailing Wage D eterm ination , 41 O p A tt’y Gen. 488 (1960), the Attorney G eneral agreed 
only lhat Labor has authority under the Reorganization Plan and the statute to determ ine w hether certain 
em ployees were 'lab o rers  or m echanics” within the m eaning o f the Davis-Bacon Act —  not w hether the 
contract itse lf was covered. Since this opinion resolved a dispute betw een the Departm ents o f L abor and 
Com m erce over which o f those iwo agencies should make the determ ination, it did not fully address the 
question o f the extent o f the authority o f the D epartm ent o f Justice to review  Labor D epartm ent legal deter
minations under the Act

Sim ilarly, in O ffice o f  Federal Procurem ent Policy  — A uthority  to D eterm ine W hether the Service Con
tract Act, Wal.sh-Healev Act, or Davis-Bacon Act Applies to Classes o f  Federal Procurem ent C ontracts, 43 
Op. A tt’y Gen 150 (1979), while the A ttorney General did conclude thai the D epartm ent o f L abor had 
authority to make contract coverage determ inations under the W alsh-Healey and Service-Contract Acts that 
are ' ‘binding on the procurem ent agencies,” id  at 161, and that the O ffice of Federal Procurem ent Policy 
does not have statutory authority to make coverage determ inations under those statutes, id  , these statem ents 
do not underm ine the authority o f the Attorney General to review  legal aspects o f interagency d isputes relat
ing to coverage decisions made by the Departm ent o f Labor Furtherm ore, the 1979 A ttorney G eneral op in 
ion m ade no such express determ ination concerning the Secretary’s authority to m ake final D avis-Bacon 
coverage decisions, and indeed, no one had contended that D avis-Bacon covered the particular contract at 
issue in that case. See id. at 151 W hile the 1979 opinion also stated that Labor has authority to m ake cov
erage determ inations under ’‘the contract labor standards statutes,” including Davis-Bacon, id at 153, this 
statem ent does not address the disputed question: whether this authority precludes the D epartm ent o f Justice 
from review ing such decisions, and neither the opinion nor the cases cited in support o f  this passage indicate
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IV.

For these reasons, we conclude that the ruling of the 1988 O.L.C. Opinion that 
the plain language of the Davis-Bacon Act indicates that it can never apply to a 
lease that calls for construction of a public work was incorrect. We believe that the 
determination whether a particular lease-construction contract is a “contract. . .  for 
construction” of a public building or public work within the meaning of the Davis- 
Bacon Act will depend upon the details of the particular agreement.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel

that the A ttorney G eneral m ay not address legal questions arising from Labor D epartm ent Davis-Bacon 
coverage decisions.
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Deputization of Members of Congress as 
Special Deputy U.S. Marshals

T he depu tization  o f  M em bers o f  C ongress as spec ia l D epu ty  U .S. M arshals  is inconsisten t w ith  sep a ra 
tion  o f  pow ers princip les and  w ith  the sta tu to ry  language and  h isto rical practice  g o v ern in g  spec ia l 
depu tation .

May 25, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A c t i n g  G e n e r a l  C o u n s e l  

U n it e d  S t a t e s  M a r s h a l s  S e r v ic e

You have requested our assistance in determining whether the United States 
Marshals Service may deputize Members of Congress as special Deputy U.S. Mar
shals. The Director of the Marshals Service is authorized to deputize the following 
individuals to perform the functions of Deputy Marshals: selected officers or em
ployees of the Department of Justice; federal, state or local law enforcement offi
cers; private security personnel to provide courtroom security for the Federal 
judiciary; and other persons designated by the Associate Attorney General. 28
C.F.R. § 0.112; see also 28 U.S.C. § 561(f) (authorizing Director of Marshals 
Service to appoint “such employees as are necessary to carry out the powers and 
duties of the Service”).

We believe that deputation of Members of Congress is inconsistent with separa
tion of powers principles and with the statutory language and historical practice 
governing special deputation.1 First, deputizing Members of Congress violates the 
principle recognized in Bowsher v. Synar, 478 U.S. 714 (1986), that Congress may 
not exceed its constitutionally prescribed authority by playing a direct role in exe
cuting the laws. The Marshals Service is clearly a part of the executive branch2 
and the primary duties of Deputy Marshals are the execution and enforcement of 
federal law. See Steele v. United States, 267 U.S. 505, 508 (1925) (deputy mar
shals are “chiefly charged with the enforcement of the peace of the United States”); 
United States v. Krapf, 285 F.2d 647, 649 (3d Cir. 1960) (duties of marshals in
clude the “enforcement, maintenance and administration of federal authority”); 28 
U.S.C. § 566 (describing the duties of the Marshals Service). Permitting Members 
of Congress to execute and enforce the laws encroaches upon the very heart of the 
executive authority and violates one of the fundamental tenets of separation of

1 Because we think that (he result is clear under a separation o f  powers analysis, we do  not address the 
argum ent that special deputation o f M em bers o f Congress is invalid under the Incom patibility Clause

* The United States M arshals Service is a bureau within the D epartm ent o f Justice and under the authority  
and direction of the Attorney G eneral. 28 U S C !) 561.
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powers jurisprudence: “The structure of the Constitution does not permit Congress 
to execute the laws.” Bowsher v. Synar, 478 U.S. at 726.

Members of Congress presumably request special deputation so that they may 
carry weapons for personal security and not so that they may actually execute or 
enforce the law. Nonetheless, deputized Members of Congress will have statutory 
authority to enforce the law. Moreover, the fact that a legislative usurpation of 
executive power may prove to be innocuous or inchoate does not mean that it is 
constitutionally permissible. Legislative intrusions into the executive sphere that 
may prove harmless in practice nonetheless violate separation of powers principles. 
See Metropolitan Washington Airports Auth. v. Citizens fo r  the Abatement o f  Air
craft Noise, Inc. 501 U.S. 252 (1991): Bowsher, 478 U.S. 714. “The separated 
powers of our Government cannot be permitted to turn on” speculative assessments 
about the likelihood of a legislative official actually exercising usurped executive 
authority; “in the long term, structural protections against abuse of power [are] 
critical to preserving liberty.” Bowsher, 478 U.S. at 730.

Deputation of Members of Congress, furthermore, is not authorized by the stat
ute and regulations governing special deputation. 28 U.S.C. § 561(f) states that the 
Director of the Marshals Service may appoint “such employees as are necessary to 
carry’ out the powers and duties o f  the Service.” (emphasis added). Similarly, 28
C.F.R. § 0.112 provides that the Director may deputize certain persons “to perform 
the functions of a Deputy U.S. Marshal.” Both the Marshals Service and this Of
fice have repeatedly taken the position that the use of the special deputation 
authority should be limited to those circumstances where the United States Marshal 
needs the deputations in order to accomplish his or her specific mission. See Spe
cial Deputations o f  Private Citizens Providing Security to a Former Cabinet 
Member, 1 Op. O.L.C. 67 (1983) (concluding that Marshals Service could not 
deputize Henry Kissinger’s private security service); Memorandum for the Attor
ney General, from John M. Harmon, Acting Assistant Attorney General, Office of 
Legal Counsel (Mar. 28, 1977) (advising that it would be unlawful for the Mar
shals Service to deputize former Vice President Rockefeller’s security detail). The 
Marshals Service does not need Members of Congress to serve as deputy marshals 
in order to perform its assigned functions; indeed, Members of Congress cannot 
perform the functions of the Marshals Service without running afoul of separation 
of powers principles.

It is therefore our conclusion that the Marshals Service cannot continue to grant 
requests from Members of Congress for special deputation.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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Prejudgment Interest Under the Back Pay Act for Refunds of 
Federal Insurance Contributions Act Overpayments

T he Back Pay A c t’s au tho riza tion  o f  p re judgm en t in terest does not app ly  to the re tu rn  o f  a  Federal 
Insurance C o n trib u tio n s  A ct tax overpaym ent.

E ven i f  the B ack  Pay A ct did  apply  to such  re tu rns, an  ag en cy ’s sp ec ific  ex em p tio n  from  liab ility  u n 
d er the F ederal Insurance  C on tribu tions A ct w ou ld  o v e m d e  the p rov isions o f  the B ack P ay  Act.

May 31, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A c t in g  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  D e f e n s e

This memorandum responds to your Office’s request for our opinion whether 
civilian employees of the Department of Defense (“DoD”) who receive from the 
Internal Revenue Service (“IRS”) a refund of taxes that were deducted from their 
pay pursuant to 26 U.S.C. § 3121(a) of the Federal Insurance Contributions Act, 26 
U.S.C. §§ 3101-3128 (“FICA”), as amended, are entitled to receive prejudgment 
interest on the refund from DoD pursuant to the Back Pay Act, 5 U.S.C. § 5596, as 
amended. We conclude that these DoD employees are not entitled to receive addi
tional interest from DoD.

I.
BACKGROUND

FICA imposes a tax on the income of every employee, calculated as a percent
age of wages, for the support of old-age, survivors, disability, and hospital insur
ance. 26 U.S.C. § 3101. A corresponding payroll tax for the same purpose is 
imposed on every employer with respect to each employee. Id. § 3111. Under 
FICA, every employer must deduct its employees’ share of the FICA tax from their 
wages “as and when paid.” Id. § 3102(a). All sums collected must be paid over to 
the IRS. Id. § 3102(b). In 1983, FICA taxation was extended to all subsequently 
hired civilian federal employees. See Social Security Act Amendments of 1983, 
Pub. L. No. 98-21, § 101(b)(1), 97 Stat. 65, 69 (codified as amended at 26 U.S.C. 
§ 3121(b)(5), (6)); S. Rep. No. 98-23, at 5 (1983). Each federal agency is treated 
as a separate employer for purposes of FICA. See 26 U.S.C. § 3122.

Certain civilian DoD employees receive allowances for living quarters and for 
temporary lodging costs pursuant to the Overseas Differentials and Allowances 
Act, 5 U.S.C. § 5923, as amended (“ODAA allowances”). ODAA allowances have
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always been expressly exempted from income tax. See 26 U.S.C. § 912(1)(C); 
Anderson v. United States, 929 F.2d 648, 649 (Fed. Cir. 1991). Because FICA 
does not expressly exempt ODAA allowances from taxation, an issue arose as to 
whether such payments were taxable for that purpose. DoD concluded that they 
were and, accordingly, deducted appropriate sums from its employees’ ODAA 
allowances and paid those funds over to the IRS. See Anderson v. United States, 
16 Cl. Ct. 530, 532-33 (1989) At least some of the affected employees filed ad
ministrative claims for refunds, which the IRS denied. Id. at 533-34.

The IRS’s denial of these claims did not survive judicial scrutiny. In Anderson, 
a number of DoD employees brought suit against the United States, seeking a re
fund of the FICA taxes paid on ODAA allowances for the years 1984 through 
1987. The Court of Federal Claims granted them summary judgment, holding that 
ODAA allowances are exempt from FICA taxation. 16 Cl. Ct. at 541. The deci
sion was affirmed on appeal. Anderson v. United States, 929 F.2d 648 (Fed. Cir. 
1991). The United States did not petition the Supreme Court for a writ of certio
rari. As a result of Anderson, certain DoD employees (and other similarly situated 
federal employees) will receive refunds of the contested FICA taxes (“Anderson 
employees”).

II.
ISSUE FOR CONSIDERATION

We have been asked to determine the amount of interest that must be paid on 
FICA tax refunds to Anderson employees. Absent a waiver of sovereign immunity, 
the United States and its agencies are not liable for prejudgment interest. See, e.g., 
Library o f  Congress v. Shaw, 478 U.S. 310, 310, 314-15 (1986); Loefflerv. Frank, 
486 U.S. 549, 554, 556-57 (1988). The Internal Revenue Code (“Code”) contains 
such a waiver with respect to refunds of FICA tax overpayments. See 26 U.S.C. 
§§ 6413(b), 6611(a). The Office of Personnel Management (“OPM”) and DoD 
agree that the IRS must pay Anderson employees prejudgment interest on their 
FICA tax refunds pursuant to these provisions.

The Back Pay Act, however, also expressly permits prejudgment interest on an 
award of “back pay,” as defined by that Act. See 5 U.S.C. § 5596(b); Brown v. 
Secretary o f  the Army, 918 F.2d 214, 216-18 (D.C. Cir. 1990), cert, denied, 502 
U.S. 810 (1991). OPM believes that Anderson employees are entitled to receive 
interest on their refunds under the Back Pay Act. See Letter for Albert V. Conte, 
Director, Defense Finance and Accounting Service, Department of Defense, from 
Constance Berry Newman, Director, Office of Personnel Management at 1 (Apr. 
27, 1992) (“Newman Letter”); Letter for Philip M. Hitch, Deputy General Counsel 
(Fiscal), Department of Defense, from Arthur Troilo III, General Counsel, Office 
of Personnel Management at 3-4 (Nov. 30, 1992) (“Troilo Letter”). Accordingly, 
OPM instructed federal agencies that: “Because IRS computes interest in a manner
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that would result in a smaller interest payment to employees, agencies must com
pute interest due employees under the back pay law (5 U.S.C. 5596).” Attachment 
to Memorandum for Directors of Personnel from Claudia Cooley, Associate Di
rector for Personnel Systems and Oversight at 3 (Dec. 3, 1991). OPM further in
structed that each agency must add to the IRS’s interest payment an amount 
sufficient to make the total equal to the larger amount of interest prescribed under 
the Back Pay Act. Newman Letter at 1-2. OPM suggests that agencies failing to 
make this payment could be held liable for the additional amount. Troilo Letter at
3, 4. DoD’s position is that it has no legal obligation to pay any additional inter
est.1

III.
LEGAL ANALYSIS

We conclude that the Back Pay Act’s authorization of prejudgment interest does 
not apply to the return of a FICA tax overpayment. The Back Pay Act was not 
intended to remedy this type of injury. Indeed, as discussed below, FICA contains 
a provision that exempts employers from liability in these circumstances. Conse
quently, there is no legal basis for OPM’s instruction to agencies to pay additional 
interest computed under the Back Pay Act.

A. THE REQUIREMENTS FOR APPLICATION 
OF THE BACK PAY ACT ARE NOT MET

The Back Pay Act provides:

An employee of an agency who, on the basis of a timely appeal 
or an administrative determination . . .  is found by appropriate 
authority under applicable law, rule, regulation, or collective bar
gaining agreement, to have been affected by an unjustified or un
warranted personnel action which has resulted in the withdrawal or 
reduction of all or part of the pay, allowances, or differentials of the 
employee—

. . .  is entitled, on correction of the personnel action, to receive 
for the period for which the personnel action was in effect—

Prejudgm ent Interest Under the Back Pay A ct fa r  Refunds o f
Federal Insurance Contributions Act O verpaym ents

1 DoD estim ates lhat paying additional interest under the Back Pay A ct would cost approxim ately $7 
million M emorandum for Daniel L Koffsky Acting Assistant Attorney General, O ffice of Legal Counsel, 
Department o f Justice, from Jam ie S. G orelick, General Counsel, D epartm ent of Defense at 6 (June 21, 
1993).
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. . .  an amount equal to all or any part of the pay, allowances, or 
differentials, as applicable which the employee normally would 
have earned or received during the period if the personnel action 
had not occurred, less any amounts earned by the employee through 
other employment during that period.

5 U.S.C. § 5596(b).
In general, the Back Pay Act grants a cause of action to an employee who has 

lost pay as a result of a wrongful personnel action. Its purpose is to permit such an 
employee to recover money damages sufficient to make the employee whole. 
United States v. Testan, 424 U.S. 392, 407 (1976): Wells v. FAA, 755 F.2d 804, 
807 (11th Cir. 1985). The need for the Act arises “by the fact that, absent specific 
command of statute or authorized regulation, an appointed employee subjected to 
unwarranted personnel action does not have a cause of action against the United 
States.” United States v. Hopkins, 427 U.S. 123, 128 (1976). The Supreme Court 
repeatedly has adhered to a narrow construction of the Back Pay Act, finding that it 
authorizes money damages only in the “‘carefully limited circumstances’” ex
pressly set forth in the statute. United States v. Mitchell, 463 U.S. 206, 217 (1983) 
(quoting United States v. Testan, 424 U.S. at 404).

OPM maintains that the Back Pay Act applies concurrently with the provisions 
of the Code as a remedy for an agency’s erroneous deduction of too much FICA 
tax from its employees’ earnings. OPM has not, however, cited (nor have we 
found) any reported decision applying the Back Pay Act in such circumstances. In 
light of the Supreme Court’s strict construction of the Back Pay Act, the absence of 
authority suggests that OPM’s novel application should be approached with skepti
cism.

OPM, moreover, has not demonstrated that the specific requirements of a Back 
Pay Act action have been met. The first requirement is that an employee must have 
been subject to an “unjustified or unwarranted personnel action.” The legislative 
history of the Back Pay Act discusses the types of personnel actions falling within 
its purview:

H.R. 1647 does not prescribe the specific types of personnel ac
tions covered. Separations, suspensions, and demotions constitute 
the great bulk of cases in which employees lose pay or allowances, 
but other unwarranted or unjustified actions affecting pay or allow
ances could occur in the course of reassignments and change from 
full-time to part-time work. If such actions are found to be unwar
ranted or unjustified, employees would be entitled to backpay bene
fits when the actions are corrected.
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S. Rep. No. 89-1062, at 3 (1966); see United States v. Testan, 424 U.S. at 405-06 
(quoting this cited legislative history).

The examples given in the Senate report all involve an alteration of the terms of 
employment, such as the downgrading of an employee’s appointed position, that 
cause an employee to earn less money. The damages owed to the employee equal 
the reduction of earnings arising out of the adverse personnel action. In contrast, 
the Anderson employees did not suffer a loss of earnings: they concededly earned 
the money that was deducted from their paychecks. Their claim, rather, was that 
the United States was indebted lo them to the extent that the FICA deductions ex
ceeded their actual tax liability. See Stone v. White, 301 U.S. 532, 534-35 (1937) 
(claim of tax overpayment is in the nature of one for money had and received); 
King v. United States, 641 F.2d 253, 259 (5th Cir. 1981) (same); Missouri Pac. 
R.R. Co. v. United States, 338 F.2d 668, 670 (Ct. Cl. 1964) (taxpayer bringing 
action for refund must show payment of excess taxes that equitably belong to him 
or there can be no recovery). At least one court has held that a claim for money 
due is not cognizable under the Back Pay Act:

Mere failure by a government agency to pay money due is not 
the kind of adverse personnel action contemplated in the Back Pay 
Act. We are not called upon to correct an adverse personnel ac
tion. . . . Plaintiffs’ claims are analogous to ones for unpaid salary 
for time actually worked.

Bell v. United States, 23 Cl. Ct. 73, 77 (1991). Thus, we conclude that DoD’s er
roneous deduction of too much FICA tax was not an adverse personnel action 
within the contemplation of the Back Pay Act. OPM has not called our attention 
to, and we have not discovered, any decision that might compel a different conclu
sion.

A second essential element under the Back Pay Act is that the personnel action 
must have caused the “withdrawal or reduction of all or part of the pay, allow
ances, or differentials of the employee.” OPM suggests that an agency’s deduction 
of too much FICA tax constitutes a reduction in pay (or, in this case, allowances). 
Section 3123 of FICA, however, provides:

Whenever under . . . [FICA] . . .  an employer is required or per
mitted to deduct any amount from the remuneration of an employee 
and to pay the amount deducted to the United States, . . . then for 
purposes of [FICA] the amount so deducted shall be considered to 
have been paid to the employee at the time o f such deduction.

26 U.S.C. § 3123 (emphasis added). See Pope v. University o f Washington, 852 
P.2d 1055, 1062 (Wash. 1993), cert, denied, 510 U.S. 11 15 (1994); IRS Private

Prejudgm ent Interest Under the Back Pay A ct fo r  Refunds o f
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Ruling 7702012130A, 1977 PRL Lexis 60. Cf. Slodov v. United States, 436 U.S. 
238, 243 (1978) (“[o]nce net wages are paid to the employee, the taxes withheld 
are credited to the employee regardless of whether they are paid by the employer, 
so that the IRS has recourse only against the employer for their payment”). DoD 
was “required or permitted” to determine the amount of remuneration subject to tax 
and to make the appropriate deduction. See 26 U.S.C. § 3102(b); id. § 3122. 
Thus, the deductions at issue here must be considered as having been paid to the 
Anderson employees.2

Finally, the Back Pay Act requires that the employing agency have been found 
by an “appropriate authority” to have engaged in a wrongful personnel action. 
OPM has defined this term in its regulations: “Appropriate authority means an 
entity having authority in the case at hand to correct or direct the correction of an 
unjustified or unwarranted personnel action, including . . .  the Office of Personnel 
Management.” 5 C.F.R. § 550.803.

OPM regards itself as the “appropriate authority” that has found that DoD has 
engaged in a wrongful personnel action with respect to the Anderson employees:

OPM clearly meets the definition [of an “appropriate authority” 
set forth in 5 C.F.R. § 550.803] . . . and, in addition, is specifically 
mentioned as such an authority [in the regulation], . . .  In the case 
of the FICA tax issue, OPM, consistent with its mission as the Fed
eral personnel administrator, was compelled to issue guidance to 
Federal agencies setting forth instructions on how to implement the 
Anderson decision, including how to correct the erroneous with
holdings of FICA taxes.

2 Section  3123, by its terms, applies only " fo r  purposes” o f FICA . Thus, it is possible lhat the deduction 
m ight be treated as a non-paym ent o f wages fo r purposes o f som e other statute. But there is no basis for 
doing so  here, because ihe Back Pay Act is purely  remedial: it restores pay lost to an em ployee from the 
violation o f a right granted under another “applicable law, rule, regulation, or collective bargaining agree
m ent.'’ 5 U S C. (j 5596(b) The ' ‘applicable law " in this case— FICA— expressly authorized DoD to make 
the con tested  deductions and com m anded th a t they be considered  as a paym ent o f rem uneration Thus, 
D oD ’s erroneous FICA deductions cannot serve as the predicate for an action under the Back Pay Act, which 
requires that the claim ant have suffered a loss o f  pay resulting from  a w rongful personnel action.

W e note also that the clash o f assumptions betw een FICA and the Back Pay Act concerning whether an 
agency 's  deduction  o f FICA tax is a payment o f  wages could expose the Anderson  em ployees to unpleasant 
tax consequences if, as OPM  proposes, the tw o  schem es w ere applied concurrently. It is settled law that 
aw ards under the Back Pay Act are taxable earn ings for FICA and income tax purposes, subject to tax w ith
holding w hen they are paid to the employee. See, e.g., Tanaka v. D epartm ent o f  Navy, 788 F.2d 1552, 1553 
(Fed. C ir. 1986), A insw orth  v. United Stales, 399  F 2d 176, 185-86 (Ct Cl 1968), Kopp v. D epartm ent o f  
A ir  Force, 37 M.S P R 434, 436  (1988) T his tax treatm ent com ports with the theory that the Back Pay Act 
provides ‘“ reparation . based upon the loss o f  wages which the em ployee has suffered from the em ployer’s 
w rong .’" A insw orth , 399 F 2d at 185 (quoting Socia l Security Bd. v. N ierotko, 327 U S 358, 364 (1946)). 
Thus, although O DAA allow ances ordinarily are excluded from  FICA and income taxation, the Anderson  
em ployees’ recovery would be taxable as ordinary  wage earnings if  they were received as an award of back 
pay ra ther than as a tax refund (absent an equ itab le  adjustm ent). This anom aly highlights the dubious nature 
o f any suggestion that the Back Pay Act has a ro le to play in the return o f a tax overpaym ent.
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Troilo Letter at 3.

We do not agree that OPM is an “appropriate authority” under the Back Pay 
Act. Whatever OPM’s authority to “issue guidance” to agencies concerning how 
to correct the FICA tax treatment of ODAA allowances in light of Anderson, it did 
not have authority to correct the improper FICA tax deductions contested in An
derson, which is “the case at hand.” DoD was vested with initial authority to de
termine the amount of FICA tax to be deducted from its Anderson employees’ pay. 
26 U.S.C. § 3122. That determination was subject to review and correction by the 
Secretary of the Treasury. Id. (As noted in § I, supra, the Secretary agreed with 
DoD and allowed the deductions to stand.) The Secretary’s decision was final 
within the executive branch. See 26 U.S.C. § 6406.3 Judicial review of the Secre
tary’s decision was available in either the federal district courts or the Court of 
Federal Claims. See 26 U.S.C. § 7422; 28 U.S.C. § 1346. (The Anderson em
ployees proceeded in the Federal Claims Court.) In either case, the decision was 
not subject to further review by the executive branch. See Hayburn’s Case, 2 U.S. 
(2 Dali.) 409 (1792) (executive branch revision of final judgments of the judicial 
branch violates the separation of powers); United States v. O'Grady, 89 U.S. (22 
Wall.) 641 (1874) (same). Thus, at no point did OPM have authority to “correct or 
direct the correction o f ’ the decision to deduct FICA taxes from the ODAA allow
ances of the Anderson employees. Therefore, OPM does not meet the criterion set 
forth in its own regulation defining an “appropriate authority.”

B. OPM’S PROPOSED APPLICATION OF THE BACK PAY ACT 
IS INCONSISTENT WITH FICA’S EXPRESS GRANT 

OF AN EXEMPTION FROM LIABILITY FOR EMPLOYERS

As a general matter, the Code’s remedial provisions have been held to be the 
exclusive remedy for those seeking a return of tax overpayments. See, e.g., Bruno 
v. United States, 547 F.2d 71 (8th Cir. 1976) (suit for refund of taxes was governed 
by the specific limitation period in the Internal Revenue Code and not the general 
limitations period for civil actions against the United States in title 28); Michigan 
State Employees A ss’n v. Marian, 608 F. Supp. 85, 90-92 (W.D. Mich. 1984) (the 
existence of specific remedial procedures in the Internal Revenue Code to redress 
tax overpayments foreclosed any possibility of relief under 42 U.S.C. § 1983). In 
this case, moreover, Congress provided specific procedures to apply “[i]f more 
than the correct amount of [FICA] tax ..  . is paid [by an employee] with respect to 
any payment of remuneration.” 26 U.S.C. § 6413; see 26 C.F.R. § 31.6413. See 
generally Rev. Rul. 81-310, 1981-2 C.B. 241; Rev. Proc. 81-69, 1981-2 C.B. 726;

3 Ordinarily, 26 U S C. § 6406 perm its review  o f the Secretary’s decisions by the Tax Court Such review 
was not available here because the Tax Court has no jurisdiction to adjudicate FICA tax liability 26  U.S.C. 
§ 7442

Prejudgment Interest Under the Back Pay Act fo r  Refunds o f
Federal Insurance Contributions Act O verpayments

133



Opinions o f  the  Office o f  L egal Counsel

Atlantic D ep’t Stores, Inc. v. United States, 557 F.2d 957 (2d Cir. 1977); M acy’s 
New York, Inc. v. United States, 484 F. Supp. 181 (S.D.N.Y. 1980); Entenmann’s 
Bakery, Inc. v. United States, 465 F. Supp. 1118 (E.D.N.Y. 1979).4 It seems un
likely that Congress intended the very general remedial provisions of the Back Pay 
Act to apply as well, thereby giving federal employees a more generous remedy 
than that available to employees in the private sector.

Even if the Back Pay Act were generally applicable here, OPM’s proposal that 
each agency pay additional interest to its Anderson employees is inconsistent with 
§ 3102(b) of FICA. That section provides that an employer who has collected 
FICA taxes and paid them over to the IRS “shall be indemnified against the claims 
and demands of any person for the amount of any such payment.” Id.5 An 
“indemnity” is a “legal exemption from liability for damages.” American Heritage 
Dictionary of the English Language 917 (3d ed. 1992). Section 3102(b), further
more, has been held to serve the same purpose as 26 U.S.C. § 3403,6 which applies 
to the collection of income taxes. See United States Fidelity & Guaranty Co. v. 
United States, 201 F.2d 118, 119 (10th Cir. 1952) (equating 26 U.S.C. § 3102(b) 
with § 3403). Section 3403, in turn, invariably has been construed to mandate that 
an employer is immune from suit by its employees concerning federal income taxes 
that have been withheld by the employer and paid over to the IRS. See, e.g., Edgar 
v. Inland Steel Co., 744 F.2d 1276, 1278 (7th Cir. 1984); Pascoe v. IRS, 580 F. 
Supp. 649, 654 (E.D. Mich. 1984), aff’d, 755 F.2d 932 (6th Cir. 1985); Chandler 
v. Perini Power Constructors, Inc., 520 F. Supp. 1152, 1156 (D.N.H. 1981). 
Therefore, we conclude that § 3102 provides an employer with a legal exemption 
from liability to the extent of the amount of FICA taxes collected and paid over to 
the IRS.7

OPM ’s proposal that federal agencies pay their Anderson employees additional 
interest under the Back Pay Act contravenes this exemption. Under familiar prin

4 A n em ployer has an incentive to calculate the tax correctly  because its own share o f the FICA tax m ir
rors that o f its em ployees See  26 U S C §3111 .  Also, an em ployer who has collected too much FICA tax is 
not perm itted  to receive a return o f  its own overpaym ent unless it has repaid the affected em ployees (or 
form er em ployees) o r has m ade a reasonable effo rt to perfect their claims for a refund See  Rev Rul. 8 1 -310, 
at 242.

5 S ee  also  26 C F.R  § 31.3102- 1(c) (“The em ployer is indem nified against the ctaim s and dem ands o f any 
person for the am ount o f any paym ent of such tax made by the em ployer to the district d irector ”)

6 Section 3403 provides
T he em ployer shall be liable for the paym ent o f the [incom e] lax required to be deducted and 
w ithheld  under this chapter, and shall no t be liable to any person for the am ount o f any such 
paym ent

7 A n indem nity can also be a “(s]ecurity against damage, loss, or injury/* American Heritage Dictionary 
o f the English Language at 917 Under the la tte r definition, § 3 102(b) m ight be read as a prom ise to com 
pensate em ployers for their liability arising out o f  the FICA tax collection process rather than as a legal ex 
em ption from liability  in the first instance It is, however, a recognized rule o f statutory construction that a 
waiver o f sovereign  im m unity m ust be unequivocal. Thus, if  tw o readings are plausible, the one that does 
not w aive sovereign  im m unity m ust be adopted. See U nited S ta tes v N ord ic  Village, Inc  , 503 U S 30, 33- 
37 (1992). C onsequently , we read § 3102(b) as conferring a legal exem ption Indeed, § 3102(b) fails to 
name an indem nitor, w hich supports our reading and also fatally  underm ines any claim  that § 3102(b) con
tains an unequivocal w aiver o f  sovereign im m unity
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ciples of statutory construction, the exemption in § 3102(b), which is specifically 
applicable to the collection of FICA taxes, must prevail over the more generally 
applicable interest provision of the Back Pay Act. See Brown v. Secretary of 
Army, 918 F.2d at 218 (Title VII’s limit of two years on recovery of back pay 
would take precedence over the more generous term in the Back Pay Act when 
both remedies were facially available to federal employees who had successfully 
sued their employer under Title VII). See generally Bulova Watch Co. v. United 
States, 365 U.S. 753, 758 (1961) (a provision of the Code specifically addressed to 
the computation of interest on carry-back tax refunds would prevail over provision 
on computation of interest on tax refunds generally); 2B Norman J. Singer, Suth
erland Statutory Construction § 51.02 (5th ed. 1992) (“Where a conflict exists the 
more specific statute controls over the more general one.”). Thus, even if the Back 
Pay Act’s interest provision were facially applicable, it could not be applied in 
these circumstances.

CONCLUSION

We conclude that DoD is not required to pay its Anderson employees any inter
est under the Back Pay Act. The Back Pay Act does not apply in these circum
stances. Even if it did, the interest provision of the Back Pay Act must yield to the 
legal exemption from liability granted to employers under FICA. Thus, OPM’s 
instruction to agencies to pay additional interest has no legal basis.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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Applicability of 18 U.S.C. § 208 to Proposed Appointment of 
Government Official to the Board of Connie Lee

A n e x ec u tiv e  b ra n c h  o ff ic e r  o r  em ployee a p p o in te d  to the  B oard  o f  D irecto rs o f  C o n n ie  Lee w ou ld  be a 
“d ire c to r” w ith in  the  m ean in g  o f  18 U S .C  § 208(a) and  therefo re  w ou ld  be d isqualified  from  par
tic ip a tin g  “p e rso n n a lly  a n d  substan tia lly”  in  any “p a rtic u la r  m a tte r” im p lica tin g  the fin an c ia l in te r
e s ts  o f  C o n n ie  L ee u n le ss  the conditions o f  su b sec u o n  208 (b ) are satisfied .

June 22, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A s s is t a n t  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  t h e  T r e a s u r y

This memorandum is in response to your request of May 23, 1994, for an opin
ion as to whether the Deputy Assistant Secretary, if appointed to the Board of Di
rectors of the College Construction Loan Insurance Association (“Connie Lee”), 
would be subject to the requirements imposed by 18 U.S.C. § 208 on “directors” of 
outside organizations. We have concluded that if appointed, the Deputy Assistant 
Secretary would be a “director” of an outside organization within the meaning of 
§ 208, and accordingly would have to comply with the provisions of that section in 
discharging his or her government duties. This conclusion does not preclude the 
appointment of the Deputy Assistant Secretary or another Treasury official to the 
board of Connie Lee. Rather, it means that if appointed, the official could not par
ticipate in any particular matter in his or her government capacity in which Connie 
Lee had a financial interest, unless he or she received a waiver issued pursuant to 
§ 208(b).

Background

Connie Lee was incorporated as a private, for-profit corporation of the District 
of Columbia in 1987 as directed by Title VII of the Higher Education Amendments 
of 1986, Pub. L. No. 99-498, sec. 701, § 751, 100 Stat. 1268, 1528 (codified at 20 
U.S.C. §§ 1132f-1132f-9).* At that time, many colleges and universities were un
able to obtain private financing for capital improvements and routine maintenance 
of their physical plants. By providing financial insurance and guarantees for quali
fying loans, Connie Lee enhances the credit quality of these educational institu-

’ E d i to r ’s N ote  T he statutory provisions concerning  C onnie Lee that are discussed in this opinion were 
subsequently  repealed  in 1996 and replaced by  the provisions that are now  codified at 20 U.S.C. § 113 2 f-10 
See S tudent Loan M arketing Association R eorganization Act o f 1996, Pub. L No. 104-208, § 603, 110 Stat 
3009-275, 3009-209  (enactm ent o f current section), 3009-293 (repeal) The changes to the statute do not 
affect the analysis o r conclusions o f this opinion.
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tions, facilitating their access to private credit. H.R. Rep. No. 99-383, at 71-73
(1985), reprinted in 1986 U.S.C.C.A.N. 2572, 2642-44 (“House Rep.”). In form 
and function, Connie Lee is similar to the Student Loan Marketing Association 
(“Sallie Mae”).

Connie Lee began operating as a joint venture of the Secretary of Education, 
Sallie Mae and interested members of the higher education community. Congress 
“intended that the Corporation . . . initially operate under the stewardship of the 
Student Loan Marketing Association, subject to the direction and control of the 
Corporation’s Board of Directors. . . . [T]he direct interest o f the federal govern
ment in the Corporation is expected to diminish and eventually terminate.” House 
Rep. at 74, reprinted in 1986 U.S.C.C.A.N. at 2645. The statute authorized the 
Secretary of Education and Sallie Mae to subscribe to voting common stock in a 
four to one ratio. See 20 U.S.C. § 1132f-4(a), (b). Congress gave the board the 
authority to issue additional shares of voting common stock for sale to the public 
and institutions of higher education. Id. § 1132f-4(d). After five years, the statute 
authorized the Secretary of Education to sell the stock held by that department, and 
gave Sallie Mae a right of first refusal in the event of such a sale. Id. § 1132f-7(a).

Connie Lee is governed by an eleven member board of directors. At present, 
two directors are appointed by the Secretary of Education, two by the Secretary of 
the Treasury, and three by Sallie Mae. The remaining four directors are elected by 
the holders of the voting common stock. Id. § 1132f-3(a). A director serves for a 
term of one year or until a successor has been appointed and qualified. Id. If Sal
lie Mae acquires enough voting common stock from the Secretary of Education to 
own more than fifty percent of the outstanding voting shares, the entire board is to 
be elected by the shareholders. Id. § 1132f-7(c).

In the past, the individuals appointed by the Secretary of the Treasury have been 
private citizens. The Secretary is now considering appointing a Deputy Assistant 
Secretary to the board of Connie Lee. You are concerned that if appointed, the 
Deputy Assistant Secretary would no longer be able to participate in the formula
tion of the Department’s policies regarding its interests in Connie Lee.

Discussion

Under § 208, no officer or employee in the executive branch may participate 
“personally and substantially” in any “particular matter” in which an “organization 
in which he is serving as officer, director, trustee, general partner or employee . . . 
has a financial interest” unless he obtains a waiver or satisfies an exception as out
lined in subsection 208(b). 18 U.S.C. § 208(a). However, this Office has previ
ously taken the position that “a federal official serving on the board of an 
essentially private entity by virtue of a federal statutory mandate is not an ‘officer, 
director or trustee’ of that entity within the meaning of section 208.” M emoran
dum for David H. Martin, Director, Office of Government Ethics, from Samuel A.

Applicability o f  J8 U.S C § 208 to Proposed Appointm ent o f  Government Official
to the Board o f  Connie Lee
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Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, Re: USIA 
D irec to r’s Service on the Board o f  the United S tates Telecommunications Training 
Institute at 2 (Dec. 3, 1986) (“USTTI Memo”). You have suggested that the Sec
retary’s appointment of a Deputy Assistant Secretary to the Connie Lee board 
would establish a position analogous to an “ex officio” director and therefore 
should not trigger the application o f  § 208. Unfortunately, we cannot agree.

This Office has found that a government official serves on the board of a private 
entity in an ex officio rather than personal capacity where that service is expressly 
authorized by statute.1 We have also ruled that a government official’s service as a 
director does not violate § 208 where the rules of the private entity designate that 
official as a member o f the board and neither the rules or state law appear to im
pose a fiduciary duty to the private entity on that director.2

The proposed arrangement for Connie Lee would not fall into either of these 
categories. While the governing statutes do not prohibit the appointment or elec
tion of federal officers to the Connie Lee board, no government official is desig
nated as a board member in either a personal or official capacity. See 20 U.S.C. 
§§ 1132f-3, 1132f-7(c). As we stated in the USTTI opinion:

[S]ection 208 is premised on a concern to avoid any conflict be
tween a federal official’s public and private obligations and inter
ests. . . . [WJhere a government official is authorized by statute to 
serve on the board of a private group as part of his or her official 
governmental duties, in what is essentially an ex officio capacity, 
the reasonable inference to be drawn is that the official is to serve 
the interests of the government in the event of any conflict between 
those interests and the interests of the private organization.

Id. at 2. Any fiduciary duty the director owes to the organization in question is 
clearly subordinate to that director’s duties to his or her government office and the 
United States.

1 T hus this O ffice has determ ined that the restrictions o f § 208 did not apply where a federal statute ex- 
phcitly  designated the A ttorney General as an  ex officio m em ber o f the Board o f Trustees o f the National 
T rust for H istoric Preservation, Questions R a ised  by the A ttorney G eneral's Service as a Trustee o f  the 
N ationa l Trust f o r  H istoric  Preservation, 6 O p . O L C .  443, 446 (1982), or where the D irector o f the U.S. 
Inform ation A gency served on the board of a private institute pursuant to a federal statute authorizing several 
executive agencies to provide official support to that institute ‘‘including . . . service on the board o f the 
In s titu te /’ USTTI M em o at 2 (quoting the O m nibus D iplom atic Security and A nti-Terrorism  Act o f  1988, 
Pub. L No 99-399, § 1307, 100 S tat 853 ,899).

*■ N or did § 208 apply w here the constitution of the A m erican Bar A ssociation designated the Attorney 
G eneral as an ex officio  m em ber o f the ABA House o f Delegates, M em orandum  for Thom as E. Kauper, 
A ssistant A ttorney G eneral, A ntitrust Division, from M ary C Lawton, Deputy Assistant A ttorney General, 
Office o f  Legal Counsel, Re. Contemplated A B A  Suit (M ay 21, 1976), or where every Director o f  the Na
tional Bureau o f  Standards since 1951 had served  on the board o f  a private standard setting organization and 
that organization  am ended its bylaw s to designate the D irector as a non-voting ex officio m em ber of the 
board Letter fo r the Hon. W arren G M agnuson, Chairm an, Senate C om m ittee on Com m erce, Science and 
T ransportation, from Leon Ulm an, Deputy A ssistant A ttorney General, O ffice o f Legal Counsel at 4-6 (Dec. 
13, 1977)
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There is no indication that the fiduciary duty of a Connie Lee director appointed 
by the Secretary is subordinate to any duty to the government. Congress expressly 
provided that absent a conflict with the provisions of the Higher Education Act, 
Connie Lee was to be subject to the corporation law of the District of Columbia. 
20 U.S.C. § 1132f(c). The language and structure of the statutory provisions gov
erning the board of directors are in no way inconsistent with the proposition that all 
Connie Lee directors, including those appointed by the Secretary, owe the fiduci
ary duty dictated by D.C. law to the corporation and its shareholders. W hile the 
Secretaries of Education and the Treasury were both granted the power to appoint 
two directors and to replace these directors by appointing replacements anytime 
after the end of their one year term because of the “significant interests” of the 
government in the early years of operation, see House Rep. at 73, reprin ted in 
1986 U.S.C.C.A.N. at 2644; 20 U.S.C. § 1132f-3(a), the articles and bylaws of 
Connie Lee vest limited removal power in the board, not in any of the appointing 
bodies.3 If a government official appointed by the Secretary resigned or was re
moved from that government position, he or she could retain a seat on the Connie 
Lee board for the duration of the term unless he or she resigned or was removed by 
the remaining board members.4 This structure suggests that Congress did not in
tend for the Secretary to exercise direct control over his appointees once they were 
appointed.

Connie L ee’s status as a private, for-profit corporation with outstanding voting 
shares held by private individuals and institutions strengthens the conclusion that 
its directors are bound by a fiduciary duty to the corporation and to these share
holders in their capacity as directors. 20 U.S.C. § 1132f(a),(b); Bylaws, art. Ill, 
§ 3.8. Furthermore, directors may receive compensation for their service to the 
corporation “in their capacities as Directors or otherwise.” Bylaws, art. Ill, § 3.8. 
While you have indicated that a Treasury official appointed to the board would 
waive any compensation, this provision is additional evidence of the directors’ 
fiduciary duty to the corporation and potentially presents the appearance of a con
flict of interest. These obligations and the attendant potential for conflict are pre
cisely the circumstances that § 208 is designed to address.

Conclusion

An executive officer or employee appointed to the board of Connie Lee by the 
Secretary would be a “director” within the meaning of 18 U.S.C. § 208(a). Ac-

3 Article V II, clause 4 o f  the original articles of incorporation, see  D istrict o f C olum bia D epartm ent o f 
Consum er and Regulatory Affairs, Business Regulation A dm inistration Certificate o f Incorporation, College 
Construction Loan Insurance Association (Feb. 13, 1987), and article III, section 3 6 o f the bylaw s, see By
laws o f the C ollege Construction Loan Insurance Association (Sept. 11, 19 9 1) ("B ylaw s"), both specify that 
“ (a]ny Director may be removed for cause by vote o f a majority of the rem aining D irectors.’’

4 Thus, even if the Secretary ordered the Deputy Assistant Secretary to vote in a particular way on the 
Board, the Secretary could not enforce that order by rem oving him or her from  the Board.
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cordingly, he or she would be disqualified from participating “personally and sub
stantially” in any “particular matter” implicating the financial interests o f Connie 
Lee unless the conditions of subsection 208(b) were satisfied.

WALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel
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Review of 1988 Opinion Concerning the Applicability of Section 
504 of the Rehabilitation Act to Individuals Infected with HIV

The 19 88  O ffice  o f  Legal C ounse l op in ion  accu ra te ly  desc ribes  the d u tie s  im posed  by  sec tion  5 0 4  o f  the 
R ehab ilita tion  A ct w ith  respect to ind iv idua ls  in fec ted  w ith  the H um an  Im m u n o d efic ien cy  V irus

T h e  subsequen t passage o f  the A m ericans w ith  D isab ilities  A ct d id  no t a lte r the analysis o f  cases a ris 
ing  under the R ehab ilitation  Act, a lth o u g h  an  am endm en t to sec tion  504  now  requ ires re fe ren ce  to 
standards set forth  in the  A DA

A pplica tion  o f  the s tandards se t forth u n d er sec tion  50 4  in any p a rticu la r case  requ ires  c o n sid e ra tio n  o f  
cu rren t scien tific  understand ing  o f H IV  in fection . A dvances in the sc ien tific  u n d ers tan d in g  o f HIV 
in fec tion  s in ce  1988 m ay  underm ine so m e  o f  the  d iscu ss io n  in the 1988 op in io n  abou t th e  ap p lica 
tion  o f these  s tandards to indiv idual cases

July 8, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  

A s s is t a n t  A t t o r n e y  G e n e r a l  f o r  A d m in is t r a t io n

You have asked us whether an Office of Legal Counsel Memorandum of Sep
tember 27, 1988, 12 Op. O.L.C. 209 (1988), entitled “Application of Section 504 
of the Rehabilitation Act to HIV-Infected Individuals,” (“ 1988 O.L.C. Memoran
dum”) accurately reflects the state of the law on this issue. That memorandum 
concluded that section 504 of the Rehabilitation Act, 29 U.S.C. § 794, bars dis
crimination against individuals infected with the Human Immunodeficiency Virus 
(“HIV”), whether or not the infection has resulted in illness. Cf. School Bd. o f  
Nassau County v. Arline, 480 U.S. 273 (1987) (holding that section 504 bars dis
crimination on the basis of infection with tuberculosis, but reserving the question 
whether the Act applies to asymptomatic carriers of infectious diseases).

We have reviewed the 1988 O.L.C. Memorandum, and have concluded that it 
accurately describes the duties imposed by section 504 of the Rehabilitation Act 
with respect to individuals infected with HIV. We do, however, have a few com
ments to update the analysis o f that Memorandum.

A. Im pact o f  the A m ericans with D isabilities A c t o f  1990

First of all, we note that section 504 of the Rehabilitation Act has been amended 
to indicate that

[t]he standards used to determine whether this section has been 
violated in a complaint alleging employment discrimination under
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this section shall be the standards applied under title I of the Ameri
cans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the 
provisions o f sections 501 through 504, and 510, of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 12210), 
as such sections relate to employment.

29 U.S.C. § 794(d).1 Because the anti-discrimination in employment provisions of 
the Americans with Disabilities Act (“ADA”) were in large part modeled on those 
established in the Rehabilitation Act, and because the legislative history of the 
ADA reaches the same conclusions as to the reach of the Rehabilitation Act as did 
the 1988 O.L.C. Memorandum and indicates an intent to codify those conclusions 
as the standards for evaluating cases brought under the ADA, this amendment to 
section 504 of the Rehabilitation A ct for the most part reinforces rather than sup
plants our earlier analysis.2 Furthermore, the ADA specifically states that, 
“[e]xcept as otherwise provided in this chapter, nothing in this chapter shall be 
construed to apply a lesser standard than the standards applied under title V of the 
Rehabilitation Act of 1973 or the regulations issued by Federal agencies pursuant 
to such title.” 42 U.S.C. § 12201 (citation omitted).3 As a general matter, there
fore, the passage of the ADA requires reference to the standards set forth in that 
statute in litigation involving the Rehabilitation Act, but it does not alter the analy
sis of cases arising under the Rehabilitation Act, and indeed indicates that the in
terpretation of the Rehabilitation A ct set forth in the 1988 O.L.C. Memorandum 
was correct.

Specifically, the text and legislative history of the ADA confirm that:
1. HIV infection, whether or not an individual has developed any overt symp

toms as a result of that infection, is a disability under the Rehabilitation Act and 
under the Americans with Disabilities Act. See S. Rep. No. 101-1 16, at 22-24 
(listing “infection with the Human Immunodeficiency Virus” as a disability; citing

1 In addition, the term  ’‘d isab ility” has been substituted for the term  “handicap” in section 504(a) of the 
R ehabilitation Act, 29 U S.C  § 794(a)

2 See, e g ,  H R  Rep No 101-485, pt 2, at 52-57, 67-70, 76, 149 (1990), reprin ted  in 1990 U S.C C A N .  
303, 334-39, 349-52, 358, 432 , id. pt 3, at 29, 33-35, 40, 42, 45-46, reprinted in 1990 U S C C A.N 451, 
455-57, 462, 464 , 468-69, S Rep N o 101-116, at 22, 25-26, 31, 36, 40 (1989) (all stating that the basic 
anti-d iscrim ination  provisions in title I of the A D A  are modeled on those set forth in section 504, and m 
som e instances explicitly  endorsing  the interpretations o f section 504 set forth in A rh n e , 480 U S 273, and 
in the 1988 O .L C. M em orandum ), see  also H .R . Conf. Rep. No 101-596 (1990); Equal Em ploym ent O p
portunity  for Individuals W ith Disabilities, 56  Fed Reg 35,726 (1991) (Supplem entary Inform ation to 
regulations codified at 29 C F R pt 1630) (‘‘T h e  form at o f part 1630 reflects congressional mtent, as ex
pressed in the legislative history, that the regulations im plem enting the em ploym ent provisions of the ADA 
be m odeled on the regulations im plem enting section  504 o f the Rehabilitation Act o f 1973 *’)

The legislative history notes, for example, that the provisions o f  the ADA setting forth requirem ents for 
the provision o f access to public accom m odations by providers who do not receive federal funding are less 
stringent than the corresponding provisions o f the Rehabilitation A ct addressing the provision of access to 
publicly  funded accom m odations E .g . H R  Rep. No 101-485, pt 3, at 69-70, reprinted m  1990 
U S C C A N. at 492-93 N o such explicit differences exist with respect to the em ploym ent provisions o f the 
tw o Acts.
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the 1988 O.L.C. Memorandum for the proposition that those infected with HIV 
have “ [a] physical or mental impairment that substantially limits one or more of the 
major life activities of such individual” within the meaning of both Acts; and de
scribing disability definition generally); H.R. Rep. No. 101-485, pt. 2, at 51-54 
(same), reprinted in 1990 U.S.C.C.A.N. at 333-36; id. pt. 3, at 28-30 (same), re
printed in 1990 U.S.C.C.A.N. at 450-52; see also  29 C.F.R. pt. 1630 app. at 403-
OS (1993) (Interpretive Guidance to § 1630.2(j)) (stating that HIV infection is in
herently “substantially limiting” within the meaning of both Acts). Indeed, the 
need to protect those infected with HIV from discrimination in employment was 
frequently cited by those supporting the bill. See, e.g., S. Rep. No. 101-116, at 8, 
19 (citing views of the President’s Commission on the Human Immunodeficiency 
Virus Epidemic); 136 Cong. Rec. 10,872-73 (1990) (remarks of Rep. Weiss); id. at 
10,912-13 (remarks of Reps. McCloskey and Waxman); id. at 17,292-93 (remarks 
of Rep. Waxman).4 Furthermore, both the ADA and the Rehabilitation Act include 
within the definition of an individual with a disability an individual who, even 
though he or she has no actual physical or mental impairment or history of such 
impairment, is regarded as having an impairment. 42 U.S.C. § 12102(2)(C) 
(ADA); 29 U.S.C. § 706(8)(B) (Rehabilitation Act). This definition often will 
provide an additional basis for concluding that those infected with HIV are pro
tected by section 504.

2. The definitions of “discrimination” and of “qualified individual” under the 
ADA are drawn from the definitions of these terms set forth in the section 504 
regulations. See 42 U.S.C. §§ 12111(8) (definition of “qualified individual with a 
disability”) and 12112 (definition of “discrimination”); H.R. Rep. No. 101-485, pt. 
3, at 32-33 (“qualified individual”), reprinted in 1990 U.S.C.C.A.N. at 454-55; id. 
at 35 (“discrimination”), reprinted in 1990 U.S.C.C.A.N. at 457.

3. The legislative history indicates that the use of the term “direct threat” in the 
ADA is designed to “codify” the ruling of the Arline case discussed *in the 1988
O.L.C. Memorandum.5 The ADA indicates that an employer may raise as a de

4 In addition, recent cases construing the Rehabilitation Act have held that HIV infection is a disability 
within ihe m eaning o f the Act E.g , Buckingham  v United S ta tes , 998 F 2 d  735 (9th Cir. 1993), C halk v 
United States D ist Court, 840 F 2 d  701 (9th C ir 1988), Roe v D istrict oj Columbia, 842 F Supp 563 
(D.D C 1993), vacated a s m oot, 25 F.3d 1115 (D C . C ir 1994); Doe  v D istrict oj Colum bia, 796 F Supp 
559 (D .D C . 1992); Ray v. School D ist., 666 F Supp 1524 (M D  Fla 1987); Thomas v A tascadero  U nified  
School Dist ,6 6 2  F Supp 376 (C D Cal. 1987).

5 In addressing the issue o f the effect o f the risk posed by an infectious disease on an ind iv idua l's  qualifi
cations for a job , Arline  indicated that "[a} person who poses a signijicant risk o f com m unicating an in fec
tious disease to others in the workplace will not be otherwise qualified for his or her job  if  reasonable 
accom m odation will not elim inate that risk “ 480 U S. at 287 n. 16 (em phasis added) The Court stated that 
in making a judgm ent as to whether a person is qualified for a job , the em ployer should take into account

[findings of] facts, based on reasonable medical judgm ents given the state o f medical know ledge, 
about (a) the nature o f the risk (how  the disease is transm itted), (b) the duration o f the risk (how 
long is the carrier infectious); (c) the seventy  o f the risk (w hat is the potential harm  to third par
ties) and (d) the probabilities the disease will be transm itted and will cause varying degrees of 
harm.
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fense to a claim of discrimination under the Act the argument that the employee 
was not otherwise qualified for the job  because he or she posed a “direct threat to 
the health or safety of other individuals in the workplace.” 42 U.S.C. § 12113(b). 
The statute defines “direct threat” as a “significant risk to the health or safety of 
others that cannot be eliminated by reasonable accommodation,” 42 U.S.C. 
§ 12111(3), apparently drawing on the “significant risk” language used by the A r
line Court. 480 U.S. at 287 n.16. A s noted above, the legislative history indicates 
that this language is intended to “codify” the standard set forth in Arline. H.R. 
Rep. No. 101-485, pt. 3, at 34,45-46, reprinted in 1990 U.S.C.C.A.N. at 456, 468- 
69; see a lso  id., pt. 2, at 56-57, 150, reprinted in 1990 U.S.C.C.A.N. at 338-39, 
433; H.R. Conf. Rep. No. 101-596, at 60, reprin ted in 1990 U.S.C.C.A.N. at 568; 
S. Rep. No. 101-116, at 27-28, 40. In addition, the Equal Employment Opportu
nity Commission has issued regulations implementing the Act that use the test set 
forth in Arline for evaluating the risk posed by an employee with disabilities. 29 
C.F.R. § 1630.2(r) (1993) (defining “direct threat” and requiring that employer 
consider “(1) [t]he duration of the risk; (2) [t]he nature and severity of the potential 
harm; (3) [t]he likelihood that the potential harm will occur; and (4) [t]he immi
nence of the potential harm”);6 29 C.F.R. pt. 1630 app. at 410-11 (Interpretive 
Guidance to 29 C.F.R. § 1630.2(r)) (employer must consider “objective, factual 
evidence,” rather than “subjective perceptions, irrational fears, patronizing atti
tudes, or stereotypes,” and must determine that there is a “high probability o f sub
stantial harm,” rather than merely a “speculative or remote risk”). While the point 
is not free from doubt, the Interpretive Guidance also indicates that an employer 
may consider whether the individual would pose a direct threat to his or her own 
safety. Id.

4. The text and legislative history of the ADA indicate that the definition of 
reasonable accommodation is to include the possibility of reassignment, a question 
that was unsettled under the Rehabilitation Act before the recent amendment. 42 
U.S.C. § 12111(9) (ADA definition of “reasonable accommodation”); S. Rep. No. 
101-116, at 31-32 (indicating that “reasonable accommodation” under the ADA 
includes the possibility of reassignment); see a lso  Barbara A. Lee, Reasonable 
Accom m odation Under the Americans with D isabilities Act: The Limitations o f  
Rehabilitation A ct Precedent, 14 Berkeley J. Empl. & Lab. L. 201, 206, 235-43 
(1993) (arguing that for this reason, case law interpreting the Rehabilitation Act 
that indicates that employers need not consider reassignment to meet their duties to

Id  at 288 (quoting B rief for American M edical A ssociation as A m icus C unae 19, brackets in original). 
Furtherm ore, the C ourt stated lhat “ fi]n m aking these findings, courts norm ally should defer to the reason
able m edical judgm ents o f public health officials.” Id

6 T h e  regulation further provides that the determ ination  w hether an individual poses a direct threat 
shall be based on an individualized assessm ent o f the individual s present ability to safely per
form  the essential functions o f  the job. This assessm ent shall be based on a reasonable medical 
judgm en t that relies on the most current medical know ledge and/or on the best available objec
tive evidence.

29 C .F .R  § 1630.2(r).
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provide reasonable accommodation should not be relied upon as precedent in suits 
brought under the ADA). Because neither statute purports to list all conceivable 
reasonable accommodations, see 42 U.S.C. § 12111(9) (ADA); 29 U.S.C. § 794 
(Rehabilitation Act), and because the Rehabilitation Act indicates that the stan
dards of the ADA are to be used to determine whether the Rehabilitation Act has 
been violated, 29 U.S.C. § 794(d), reassignment must be considered a possible 
reasonable accommodation under the Rehabilitation Act as well. See also Buck
ingham v. United States, 998 F.2d 735 (9th Cir. 1993) (Postal Service must con
sider, as a possible accommodation, relocating HIV-infected employee to area of 
country with better health care services for those infected with the virus).

5. The legislative history of the ADA clearly states that the term “undue hard
ship” for purposes of the ADA, and by implication section 504, see  29 U.S.C. § 
794(d), is not to be construed as referring to the standard set forth in Trans World  
Airlines, Inc. v. Hardison, 432 U.S. 63 (1977) (construing Title VII as requiring an 
employer to accommodate religious beliefs only if it could be done with no more 
than a “de minimis” cost to the employer).7 Rather, the ADA defines “undue hard
ship” as “an action requiring significant difficulty or expense.” 42 U.S.C. 
§ 12111(10)(A). Among the factors to be considered in determining whether the 
difficulty or expense involved would be “significant” are the “overall financial 
resources” of the entity that must take the action. 42 U.S.C. § 1211 l(10)(B)(ii) 
and (iii).

B. Changes in Scientific Understanding

Finally, we would note that advances in the scientific understanding of HIV in
fection since 1988 may undermine some o f the discussion in our earlier opinion 
about the application of these standards to individual cases. See, e.g., 12 Op.
O.L.C. at 219-20, 229-30 (citing examples of situations in which it was thought 
that an individual infected with HIV might pose a direct threat to the health or 
safety of others).

Thus, for example, recent studies suggest that the risk of transmission from a 
health care worker to a patient is actually quite low. See, e.g., Centers for Disease 
Control and Prevention, Update: Investigations o f  Persons Treated by HIV- 
Infected Health Care Workers — United States, 41 Morb. & Mort. Wkly. Rep. 329
(1993) (No. 17); National Commission on AIDS, Preventing HIV Transmission in

Review o f  1988 Opinion Concerning the Applicability o f  Section 504 o f  the
Rehabilitation Act to Individuals Infected with H IV

7 See  S. Rep No 101-116, at 36 (discussing Hardison)', 29 U S.C § 794(d) (slating that standards o f 
ADA apply in Rehabilitation Act cases), H R. Rep No 101-485, pt 2, at 87 (provision is derived from 
Rehabilitation Act and should be applied consistently with provisions construing that Act), reprin ted  in 1990 
U S.C C A N. at 369; Lee, supra, at 206-07, Robert L B urgdorf, Jr., The Am ericans w ith D isabilities Act- 
Analvsts and Implications oj a Second-G eneration C ivil R ights Statute, 26  Harv C.R -C L  L Rev. 413, 
462-63 (1991)
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Health Care Settings 7, 1 1-12, 15-18 (1992).8 The Centers for Disease Control 
have suggested guidelines for control of transmission of the virus that reflect this 
information. Centers for Disease Control and Prevention, Recom mendations fo r  
Preventing Transm ission o f  Hitman Imm unodeficiency Virus and H epatitis B Virus 
to Patients During Exposure-Prone Invasive P rocedures , 40 Morb. &  Mori. Wkly. 
Rep. 1 (1991) (No. RR-8); see a lso  National Commission on AIDS, supra 
(discussing CDC Guidelines and other publications addressing techniques for pre
venting transmission of HIV in health care settings).9

We do not attempt to review the scientific data here, but we would emphasize 
that a determination under the ADA, and thus by implication under section 504, 
that an individual poses a “direct threat to the health or safety of other individuals 
in the workplace,” 42 U.S.C. § 12113(b), which is to say “a significant risk to the 
health or safety of others that cannot be eliminated by reasonable accommodation,” 
42 U.S.C. § 12111(3) (emphasis added), must be made on an individualized basis, 
using the four-prong test set forth in A rline, 480 U.S. at 287-88, and adopted by the 
statute and regulations. See 42 U.S.C. § 12111(3); 29 C.F.R. § 1630.2(r) (restating

8 Indeed, the C enters for D isease Control have indicated that the only docum ented cases o f transm ission 
from a health care w orker lo a patient are those involving a Florida dentist who infected six o f his patients 
through unknow n m eans 41 M orb & Mort W kly. Rep. at 331, see  also  National Com m ission on  AIDS, 
supra, at 7 As o f 1993, the Centers for Disease Control had review ed the cases o f 19,036 patients treated by 
57 H IV -infected health care w orkers 41 Morb. & Mort W kly. Rep at 329

9 W hile courts typically have upheld restrictions on health care workers, see, e g , Bradley v U niversity o f  
Tex M .D. A nderson C ancer C tr  , 3 F.3d 922 (5 th  Cir. 1993), cert denied, 510 U S 1119 (1994), Leckelt v 
B oard o f  C o m m 'rs  o f  Hosp. D ist No  /, 909 F  2d 820 (5ih C ir 1990); Doe v W ashington Univ., 780 F 
Supp. 628 (E .D . M o 1991), ihe reasoning o f  these cases often appears to be based on outdated medical 
inform ation o r weak scientific analysis that greatly  overstates the risks posed by such workers and thus may 
not apply the statute appropriately C f In re W estchester C ountv Med. C tr , D epartm ent of Health & Human 
Services, D epartm ental A ppeals Board, Docket No 91-504-2, D ecision No. 191 (A pr 20, 1992) (restrictions 
on duties o f H IV -positive pharm acist violated Rehabilitation Act; federal funding to hospital terminated).

W e w ould em phasize that the standards set forth in 29 C  F R. § 1630 2(r) for determ ining whether an 
individual poses a direct threat m ust be applied to health care  workers as well as to workers in other fields 
A ccordingly, current m edical information and consideration o f the risks posed by the essential functions of 
the jo b  must form ihe basis for a decision In light o f the current views o f the C enters for D isease Control 
that the risks posed by H IV -infected health care  workers are, in most health care settings, remote or nonex
istent, we think that p roper application of 29 C .F  R. § 1630 2(r) frequently  will result in a finding that the 
w orker does no t pose a direct threat.

For m ore general d iscussion o f the risks posed by HIV infection in o ther settings, see Chalk v. United  
States D ist C ourt, 840 F 2d 701, 710 (9th C ir. 1988) (granting prelim inary injunction reinstating HIV- 
m fected ju n io r high school, teacher to classroom  duties, reasoning that Chalk had “strong probability of 
success on the m erits" o f  his Rehabilitation A c t claim because there was no evidence to support a risk o f 
transm ission), G lover v Eastern Nebraska C om m unity O ffice o f  Retardation, 686 F Supp 243 (D Neb 
1988) (m andatory  hepatitis B Virus 0 ‘HBV” ) and HIV testing o f em ployees o f agency assisting mentally 
retarded c lien ts  not justified ; there was insufficient evidence that infection would pose a danger to others), 
a ff'd , 867 F 2d 461 (8th C i r ), cert, denied, 493  U S. 932 (1989).

For discussion  o f the risk in public safety professions, see Roe  v. D istrict o j Colum bia, 842 F. Supp 563 
(D D.C 1993) (lim itations on activities of firefighter infected with HBV unjustified, as firefighter would not 
pose direct threat w hen perform ing mouth-to-m outh resuscitation; in reaching this conclusion, the court 
noted that hospitals generally  do not bar H BV-infected em ployees from perform ing CPR), vacated as moot, 
25 F 3d 1115 (D .C  Cir 1994); D oe  v District o f  Columbia, 796 F Supp 559 (D .D .C . 1992) (refusal to hire 
H IV -infecied applicant violates Rehabilitation Act, as individual does not pose direct threat), cf. Anonym ous  
Firem an v. C ity  o f  W illoughby, 779 F Supp 402 (N .D  O hio  1991) (firefighter and param edics may be 
tested for HIV in light o f risk)
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definition of “direct threat” set forth in Arline)', H.R. Conf. Rep. No. 101-596, at 
60 (Section 12111(3) is intended to codify the test set forth in Arline), reprinted in 
1990 U.S.C.C.A.N. at 568; S. Rep. No. 101-116, at 27-28 (same). Furthermore, a 
determination that an individual poses a direct threat must be based on information 
about the essential functions of the particular job  at stake and on current scientific 
information about the nature of the risks involved; speculative concerns, including 
unfounded and exaggerated fears of transmission risks, may not be relied upon to 
defend a conclusion that an individual poses a direct threat. See, e.g., 29 C.F.R. pt. 
1630 app. at 410-11 (Interpretive Guidance to 29 C.F.R. § 1630.2(r)).

Similarly, while the 1988 O.L.C. Memorandum, 12 Op. O.L.C. at 220, sug
gested that persons infected with HIV are subject to “dementia attack” and there
fore may be unqualified for jobs in which a sudden loss of mental faculties could 
pose a safety risk, this discussion may be subject to misinterpretation. The discus
sion of hypothetical HIV-related problems in the 1988 O.L.C. Memorandum was 
not intended to be relied upon for litigation purposes, and the reference to demen
tia attacks was intended to refer only to the risk that an individual suffering from 
HIV-related dementia might occasionally be particularly severely affected. It is 
certainly true that an individual with symptoms of dementia, whether related to 
HIV or not, may not be “otherwise qualified” for certain jobs. However, neither 
the 1988 O.L.C. Memorandum nor any other source of which we are aware indi
cates that HIV-induced dementia occurs suddenly and thus would pose certain of 
the risks described in that memorandum. Furthermore, unpublished data compiled 
by the Centers for Disease Control and Prevention on June 30, 1993 indicated that 
less than 6% of adults known to the CDC to have AIDS were also known to have 
HIV-related encephalopathy, the most common cause of HIV-related neurological 
symptoms. See Centers for Disease Control and Prevention, Adult Female AIDS 
Cases by D isease: CD C AIDS Data as o f  June 30, 1993 (indicating that 5.1077% 
were affected); and Centers for Disease Control and Prevention, Adult M ale AIDS 
Cases by D isease: CD C AIDS Data as o f  June 30, 1993 (indicating that 5.5688% 
were affected). Other sources indicate that neurological problems are most com
mon in individuals with advanced HIV disease. E.g., Richard W. Price, et. al., The 
Brain in AIDS: Central Nervous System HIV-1 Infection and AIDS Dem entia  
Complex, 239 Science 586 (Feb. 5, 1988). Accordingly, we would caution readers 
that an argument that an individual is not otherwise qualified for a job because of 
the risk of dementia, like arguments based on the risk of transmission, must be 
grounded in scientific evidence that such a risk exists with respect to that individ
ual, and is relevant to the determination whether the individual is otherwise quali
fied for the job.

DAWN E. JOHNSEN 
Deputy Assistant Attorney General 

Office o f  Legal Counsel

Review o f  1988 Opinion Concerning the Applicability o f  Section 504 o f  the
Rehabilitation A ct to Individuals Infected with HIV
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United States Assistance to Countries that Shoot Down 
Civil Aircraft Involved in Drug Trafficking

T he A irc ra ft S ab o tag e  A c t o f  1984 applies to  the  po lice  and m ilitary  personnel o f  fo reign  governm ents. 
In  p a rticu la r, the  A c t a p p lie s  to  the use o f  dead ly  force by such  fo reign  govern m en ta l acto rs  again st 
c iv il a irc ra f t in flig h t th a t a re  suspected o f  transpo rting  illeg a l drugs T here  is a cco rd ing ly  a  su b 
s tan tia l risk  that U n ited  S ta te s  G overnm en t o ffice rs  and em p lo y ees  w ho  p rov ide  fligh t track ing  in 
fo rm atio n  o r c e r ta in  o th e r form s o f a ss is tan ce  to the aeria l in te rd ic tio n  p rog ram s o f  foreign 
g o v e rn m e n ts  th a t h ave  d e s tro y ed  such a irc ra ft, o r that h av e  anno u n ced  an in ten t to do  so, w ou ld  be 
a id in g  and  a b e ttin g  co n d u c t th a t violated th e  Act.

July 14, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  D e p u t y  A t t o r n e y  G e n e r a l *

This memorandum summarizes our earlier advice concerning whether and in 
what circumstances United States Government (“USG”) officers and employees 
may lawfully provide flight tracking information and other forms of technical as
sistance to the Republics of Colombia and Peru. The information and other assis
tance at issue have been provided to the aerial interdiction programs of those two 
countries for the purpose of enabling them to locate and intercept aircraft suspected 
of engaging in illegal drug trafficking.

Concern over the in-flight destruction of civil aircraft as a component of the 
counternarcotics programs of foreign governments is not novel. In 1990, soon 
after the inception of the USG assistance program, the United States made an oral 
demarche to the Colombian government informing that government that Colom
bian use of USG intelligence information to effect shootdowns could result in the 
suspension of that assistance.

More recently, we understand that the government o f Peru has used weapons 
against aircraft suspected of transporting drugs and that the government of Colom
bia has announced its intention to destroy in-flight civil aircraft suspected of 
involvement in drug trafficking. The possibility that these governments might 
use the information or other assistance furnished by the United States to shoot 
down civil aircraft raises the question of the extent to which the United States and 
its governmental personnel may lawfully continue to provide assistance to such 
programs.

On May 1, 1994, in light of these concerns, the Department of Defense sus
pended a variety of assistance programs. Thereafter, in a draft opinion, an inter
agency working group concluded that the United States aid was probably unlawful.

Editors Note: In response to this opinion, Congress enacted Pub. L. No 103-337, § 1012, 108 Stat 
2663, 2837 (1994) (codified at 22 U S C § 2291-4  (1994)).
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The group included lawyers from the Criminal Division, the Departments of State, 
Defense (including the Joint Chiefs of Staff), the Treasury, and Transportation 
(including the Coast Guard), and the Federal Aviation Administration. On May 
26, 1994, this Department advised all relevant agencies that assistance programs 
directly and materially supportive of shootdowns should be suspended pending the 
completion of a thorough review of the legal questions.

After careful consideration of the text, structure and history of the Aircraft 
Sabotage Act of 1984, the most relevant part o f which is codified at 18 U.S.C. 
§ 32(b)(2), we have concluded that this statute applies to governmental actors, in
cluding the police and military personnel of foreign countries such as Colombia 
and Peru. Accordingly, there is a substantial risk that USG personnel who furnish 
assistance to the aerial interdiction programs of those countries could be aiding and 
abetting criminal violations of the Aircraft Sabotage Act. See 18 U.S.C. § 2(a) 
(aiding and abetting statute). We caution, however, that these conclusions are 
premised on our close analysis of § 32(b)(2) and should not be taken to mean that 
other domestic criminal statutes will necessarily apply to USG personnel acting 
officially.

I.

International law forms an indispensable backdrop for understanding § 32(b)(2). 
A primary source of international law regarding international civil aviation is the 
Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, T.I.A.S. 
No. 1591, 15 U.N.T.S. 295 (“the Chicago Convention”). The Chicago Convention 
is administered by the International Civil Aviation Organization (“ICAO”).

Article 3(d) of the Chicago Convention declares that “[t]he contracting States 
undertake, when issuing regulations for their state aircraft, that they will have 
due regard for the safety of navigation of civil aircraft.” Parties have interpreted 
the due regard standard quite strictly, and have argued that this provision 
proscribes the use of weapons by states against civil aircraft in flight.1 For 
example, the United States invoked this provision during the international contro
versy over the Korean Air Lines Flight 007 (“KAL 007”) incident.2 While ac
knowledging that Article 1 of the Chicago Convention recognized the customary 
rule that “every State has complete and exclusive sovereignty over the airspace 
above its territory,” the United States argued that the Soviet Union had violated 
both Article 3(d) and customary international legal norms in shooting down KAL

1 Article 89 o f the Chicago Convention relieves a state party from its obligations under the C onvention if 
il declares a national em ergency and certifies that declaration to ICAO. T o  date, neither C olom bia nor Peru 
has made such a certification The Chicago C onvention contains no explicit exem ption perm itting the in 
flight destruction o f aircraft suspected o f carrying contraband o r o f otherwise being involved in the drug 
trade

“ On Septem ber 1, 1983, a Soviet military aircraft shot dow n a civil aircraft, KAL 007, lhat had overflow n 
Soviet territory while on a scheduled international flight to Seoul
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007. The Administrator of the Federal Aviation Authority stated to the ICAO 
Council that:

The ICAO countries have agreed that they will “have due regard for 
the safety of navigation of civil aircraft” when issuing regulations 
for their military aircraft. It is self-evident that intercepts of civil 
aircraft by military aircraft must be governed by this paramount 
concern.

The international community has rejected deadly assault on a civil 
airliner by a military aircraft in time of peace as totally unaccept
able. It violates not only the basic principles set forth in the 
[Chicago] convention but also the fundamental norms of interna
tional law . . . .[31

In the wake of KAL 007, the ICAO Assembly unanimously adopted an amend
ment to the Chicago Convention to make more explicit the prohibitions of Article 
3(d).4 This amendment, Article 3 b is, reads in part as follows:

(a) The contracting States recognize that every State must refrain 
from resorting to the use of weapons against civil aircraft in 
flight and that, in case of interception, the lives of persons on board 
and the safety of aircraft must not be endangered. This provision 
shall not be interpreted as modifying in any way the rights and 
obligations of States set forth in the Charter of the United Nations.5

Article 3 bis  should be understood to preclude states from shooting down civil 
aircraft suspected of drug trafficking, and the only recognized exception to this rule 
is self-defense from attack.6 We understand that the United States has not yet rati
fied Article 3 bis. There is, however, support for the view that the principle it an
nounced is declaratory of customary international law.7

3 FAA A dm in istra tor H e lm s' Statement, IC A O  Council, Sept 15. 1983 M ontreal, D ep’t St B u l l , Oct. 
1983, at 17, 18 W e further note that the IC A O  Council Resolution o f Septem ber 16, 1983, condem ned the 
shootdow n o f  KAL 007 and *‘[r]eaffirm[ed] the principle that States, w hen intercepting civil aircraft, should 
not use w eapons against them  ” Id. at 20.

4 See  Jeffrey D. Laveson, Korean Airline F light 007. Sta lem ate  in International Aviation Law  — A P ro* 
posa l f o r  E nforcem ent, 22 San Diego L Rev. 859, 882-84 (1985)

5 USG representatives proposed a reference to the United Nations C harter (“C harter1') to reflect the view 
that an in ternational law  prohib ition  on the u se  o f weapons against civil aircraft in flight would not restrict a 
s ta te ’s ngh t o f self-defense as provided for in Article 51 o f the Charter.

6 See  Steven B. Slokdyk, Comment, A irborne  Drug Trafficking D eterrence Can A Shootdow n Policy  
Fly ',  38 U CLA  L. Rev. 1287, 1306(1991)

7 See, e .g ., Andreas F. Low enfeld, Looking Back and Looking Ahead, 83 Am J In t’l L. 336, 341 & n 17 
(1989); Som pong Sucharitkul, Procedure f o r  the Protection o f  C ivil A ircraft in Flight, 16 Loy L A In t’l &
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In addition to the Chicago Convention, the United States has ratified the Con
vention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation 
(Sabotage), done Sept. 23, 1971, 24 U.S.T. 567, 10 I.L.M. 1151 (1971) (“the 
Montreal Convention”). Article 1 of the latter Convention specifies certain sub
stantive offenses against civil aircraft: in particular, Article 1,1 (b) states that 
“ [a]ny person commits an offence if he unlawfully and intentionally . . . destroys an 
aircraft in service or causes damage to such an aircraft which renders it incapable 
of flight or which is likely to endanger its safety in flight.” Article 1,2 makes it an 
offense to attempt to commit a previously enumerated offense, or to be an accom
plice of an offender.8 Further, Article 10 requires states “in accordance with inter
national and national law,” to “endeavour to take all practicable measures for the 
purpose of preventing” substantive offenses.

The Montreal Convention imposes on states certain duties with respect to of
fenders or alleged offenders. Article 3 declares that the contracting states 
“undertaken to make the offences mentioned in Article 1 punishable by severe 
penalties.” This obligation is specified by requiring states to take measures to es
tablish jurisdiction over certain offenses (Article 5), to take custody of alleged of
fenders within their territory (Article 6), and either to extradite the alleged offender 
or to submit the case to their competent authorities for prosecution (Article 7). 
Further, states have the obligation to report the circumstances of an offense, and 
the results of their extradition or prosecution proceedings, to the ICAO (Article 
13).

Nearly all nations with a significant involvement in air traffic are parties to the 
Montreal Convention, and have thus incurred the responsibility to execute it. The 
United States implemented the Convention in 1984 by enacting the Aircraft Sabo
tage Act, Pub. L. No. 98-473, §§ 2011-2015, 98 Stat. 1837, 2187-90(1984). Con
gress specifically stated that legislation’s purpose was “to implement fully the 
[Montreal] Convention . . . and to expand the protection accorded to aircraft and 
related facilities.” Id. § 2012(3); see a lso  S. Rep. No. 98-619 (1984), reprin ted in 
1984 U.S.C.C.A.N. 3682.9 The criminal prohibition now codified at 18 U.S.C. 
§ 32(b)(2) was enacted as part of that legislation.

Comp. L J 5 13 ,519 -20  (1994) But see  D J H am s, Cases and  M aterials on In ternational Law  221 (4th ed 
1991)

8 In general, the furnishing o f inform ation or assistance to another nation in circum stances that clearly 
indicate a senous risk that the inform ation or assistance will be used by lhat nation to com m it a w rongful 
act may itself be a wrongful act under international law. C f  Article 27 o f the International Law 
C om m ission 's Draft Convention on State Responsibility, which provides that “ [a]id or assistance by a State 
to another State, if it is established that it is rendered for the com m ission o f an internationally w rongful act 
earned  out by the latter, itself constitutes an internationally w rongful act, even if, taken alone, such aid or 
assistance would not constitute the breach o f an international obligation ” R eport o f  the International Law  
Com mission on the W ork o f  its Thirty-Second Session, [1980] 2 Y B  In t'l L C om m ’n 33, U.N. Doc. 
A/35/10.

9 It is undoubtedly within C ongress 's power to provide that attacks on civil aircraft should be crim inal 
acts under dom estic law, even if they were com m itted ex tra tem tonally  and even absent any special connec
tion between this country and the offense An attack on civil aircraft can be considered a crim e o f “universal 
co n ce rn ' to the com m unity o f nations See U nited S ta tes v Yums, 924 F 2d 1086, 1091 (D.C. Cir. 1991),
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II.

W e turn to the question of criminal liability under domestic law. At least two 
criminal statutes are relevant to this inquiry. The first is 18 U.S.C. § 32(b)(2), 
which implements Article 1,1 (b) o f  the Montreal Convention, and prohibits the 
destruction of civil aircraft. The second is 18 U.S.C. § 2(a), which codifies the 
principle o f aiding and abetting liability.10

A.

18 U.S.C. § 32(b)(2) was enacted in 1984, one year after the destruction of 
KAL 007. The statute makes it a crime “willfully” to “destroy[] a civil aircraft 
registered in a country other than the United States while such aircraft is in service 
or causef] damage to such an aircraft which renders that aircraft incapable of flight 
or which is likely to endanger that aircraft’s safety in flight.”11 The text, structure 
and legislative history of the statute establish that it applies to the actions of the 
Peruvian and Columbian officials at issue here.

The term “civil aircraft,” as used in § 32(b)(2), is defined broadly to include 
“any aircraft other than . . .  an aircraft which is owned and operated by a govern
mental entity for other than commercial purposes or which is exclusively leased by 
such governmental entity for not less than 90 continuous days.” 49 U.S.C. app. 
§ 1301(17), (36) (definitions section of Federal Aviation Act of 1958). See 18 
U.S.C. § 31 (in chapter including § 32(b)(2), “civil aircraft” has meaning ascribed 
to term in Federal Aviation Act). The qualifying language providing that the sec
tion applies to “civil aircraft registered in a country other than the United States,” 
18 U.S.C. § 32(b)(2) (emphasis added), has an expansive rather than restrictive 
purpose —  to extend United States criminal jurisdiction over persons destroying

see genera lly  K enneth C. Randall, Universal Jurisdiction U nder In ternational Law, 66 Tex. L. Rev 785 
(1988)

10 O ther crim inal statutes m ay also be relevant For exam ple, 49 U .S.C app § 1472(0(1) makes it a 
crim e to com m it, o r to attem pt to commit, a irc ra ft piracy ‘‘A ircraft piracy'* is defined to *‘mean[] any seizure 
or exercise o f control, by force or violence o r threat o f force or violence, or by any other form of intimidation, 
and w ith w rongful intent, o f an aircraft w ith in  the special aircraft jurisd iction  o f the United States." Id. 
§ 1472(i)(2). T he “special aircraft jurisdiction of the United States’” includes “civil aircraft o f the United 
States’" while such aircraft is in flight Id. § 1301(38)(a) W e do not consider in this m em orandum  w hether 
the prohib ition  on aircraft piracy, or any crim inal statutes o ther than § 32(b) and the aiding and abetting and 
conspiracy  statu tes, would be applicable to the  USG activities in question here

11 Section 32(b) is a felony statute, and pursuan t to 18 U S.C  § 34, persons who violate § 32 are subject 
to “ the death penalty or to imprisonm ent for life” if the crim e “resulted in the death o f any person.” How
ever, § 34 predates the Suprem e Court decision  in Furm an v Georgia, 408 U S 238 (1972), and may not 
be applicable consisten t w ith that decision In a pending case, U nited States v C heely , 21 F.3d 914 (9th 
Cir. 1994), a d ivided panel o f  the Ninth C ircu it issued an opinion on April I I ,  1994, concluding that 
the death  penalty  provided for by 18 U S C. § 844(d) (w hich incorporates § 34 by reference) is unconstitu
tional. How ever, the court has, sua spoiite, requested  the parties to address the issue w hether the case should 
be reheard en banc, and it rem ains uncertain w hether § 34 can be applied constitutionally Pending cnm e 
legislation w ould resolve this issue for fu ture  violations by providing a constitutional death penalty 
provision.
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civil aircraft ‘“ even if a U.S. aircraft was not involved and the act was not within 
this country.’” United States v. Yunis, 681 F. Supp. 896, 906 (D.D.C. 1988) 
(citation omitted).12

Section 32(b)(2) was intended to apply to governmental actors (here, the mili
tary and police forces of Colombia and Peru) as well as to private persons and 
groups. When Congress adopted § 32(b)(2) in 1984, it had been a crime for nearly 
thirty years under § 32(a)(1) for anyone willfully to “set[] fire to, damage[], 
destroy[], disable[], or wreck[] any aircraft in the special aircraft jurisdiction of 
the United States or any civil aircraft used, operated, or employed in interstate, 
overseas, or foreign air commerce.” 18 U.S.C. § 32(a)(1).13 This Department has 
sought, under § 32(a), to prosecute state actors whom it believes to have sponsored 
terrorist acts (specifically, the bombing of Pan American Flight 103 at the behest 
o f Libya). Because of the obvious linguistic and structural similarities 
between §§ 32(a)(1) and 32(b)(2), we read those sections to have the same cover
age in this regard, i.e., to apply to governmental and non-governmental actors 
alike.14

12 It might be argued that § 32(b)(2)'s  reference to aircraft “ registered in a country other than the United 
S tates” is restrictive in m eaning, i e , that the section does not protect unregistered  aircraft M oreover, we 
are informed that the registration numbers o f aircraft engaged in drug trafficking over Colom bia and Peru 
have in some cases been painted over or otherwise obscured It is suggested that unregistered aircraft, or 
aircraft whose registration is concealed, may be made targets under a shootdow n policy w ithout violating the 
statute There are several flaws in this suggestion. (1) Congress stated lhat its purpose in enacting the A ir
c raft Sabotage Act was “ to implem ent fully" the M ontreal Convention See  18 U .S.C § 31 noie. Article 
1,1 (b) o f ihe Convention (from  which 18 U.S.C § 32(b)(2) is derived) prohibits the destruction o f civil 
aircraft as such, w ithout regard to registration Because § 32(a)( I) had already forbidden the w illful destruc
tion o f “any aircraft in the special aircraft jurisdiction of the United States or any civil aircraft used, operated, 
o r em ployed in interstate, overseas, or foreign air com m erce," Congress evidently sought to d ischarge this 
coun try ’s rem aining obligations under ihe M ontreal Convention by affording the same protection to all other 
civil aircraft A ccordingly, the protections provided by § 32(b)(2) should not be deem ed to hinge on whether 
a foreign civil aircraft is in faci registered, had Congress done no m ore than that, the United S tates would 
have fallen short o f fulfilling its treaty obligations, although C ongress intended lhat it should fulfill them. 
Section 32(b)(2)‘s reference to “civil aircraft registered in a country other than the United S tates” “must be 
taken lo refer to the class wiih which the statute undertakes lo deal ’’ United States v Jin Fuey M ay, 241 
U S 394, 402 (1916) (H olm es, J.) (construing scope o f registration requirem ent in crim inal statu te) See  
also  United S tates v. R odgers, 466 U S. 475, 478-82 (1984), C ontinental Training Services Inc. v Cavazos, 
893 F 2 d  877, 883 (7th Cir 1990) (2) W e are advised by the Federal Aviation A uthority that the conceal
m ent or obscuring o f a registration number does not legally “deregister” an airplane, and that only an official 
act by the registering governm ent can achieve that effect Accordingly, suspected drug traffickers whose 
registration is concealed cannot be deem ed to be unregistered (3) There is no logical connection between 
the class o f aircraft engaged in drug sm uggling and the class of unregistered aircraft Nor do we know  of any 
em pirical evidence that the tw o classes significantly overlap Further, drug traffickers may own, lease or 
steal planes; and even if it were their practice not to register the planes they own, the owners o f  the planes 
they have leased or stolen might normally do so. (4) We are also unaware o f any reliable means by which 
foreign law enforcers who have intercepted a plane could determ ine w hile it was in flight w hether it was 
registered or not Indeed, the very act of destroying a plane might prevent investigators from determ ining its 
registration (if any) Thus, it would be difficult, if  not impossible, to m onitor a “shoot dow n” policy so as to 
ensure lhat the participants in it avoided crim inal liability by targeting only unregistered planes

n  Section 32(a) was adopted m 1956, see  Pub. L No. 84-709, 70 Stat 5 3 8 ,5 3 9  (1956)
14 W hile § 32(a) does not have the broad extraterritorial scope of § 32(b)(2), it does apply to acts against 

U nited States-registered aircraft abroad, and thus would apply with respect to any such aircraft shot dow n by 
Colom bian or Peruvian authorities.
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The legislative history of the Aircraft Sabotage Act confirms that Congress in
tended § 32(b)(2) to reach governmental actions. The original bill was introduced 
as part of a package of four related measures proposed by the Administration and 
designed to enable the United States to combat international terrorism, including 
state-sponsored actions, more effectively. In submitting this legislative package to 
Congress, the President explained that it was largely concerned with

a very worrisome and alarming new kind of terrorism . . .: the di
rect use of instruments of terror by foreign  states. This “state ter
rorism” . . . accounts for the great majority of terrorist murders and 
assassinations. Also disturbing is state-provided training, financing, 
and logistical support to terrorists and terrorist groups.

M essage to the Congress Transmitting Proposed Legislation To Combat Interna
tional Terrorism, Pub. Papers o f R onald  Reagan  575 (1984) (emphasis added).

Further, in testimony given at a Senate Judiciary Committee hearing on these 
bills on June 5, 1984, Wayne R. Gilbert, Deputy Assistant Director of the Criminal 
Investigative Division of the Federal Bureau of Investigation, underscored that:

Recent years reflect increasing concern both in the United States 
and in foreign nations over the use of terrorism by foreign  govern
m ents or groups. We have seen an increased propensity on the part 
o f terrorist entities to plan and carry out terrorist acts worldwide.

Legisla tive Initiatives to Curb D om estic and International Terrorism: Hearings 
Before the Subcomm. on Security an d  Terrorism o f  the Senate Comm, on the Judi
ciary, 98th Cong. 44 (1984) (“Hearings”) (statement of Wayne R. Gilbert) 
(emphasis added). In written testimony, the Department of Justice also explained 
that “ [t]hese four bills address some of the risks caused by the growing worldwide 
terrorism problem, especially state-supported terrorism .” Id. at 46-47 (prepared 
statement of Victoria Toensing, Deputy Assistant Attorney General, Criminal Divi
sion) (emphasis added).15 The legislative history of § 32(b)(2) thus shows that the 
statute was intended to reach shootdowns by officials or agents of governments as 
well as by private individuals and organizations.

Because § 32(b)(2) applies generally to foreign governments, it must apply to 
shootdowns of foreign-registered civil aircraft by law enforcement officers or 
military personnel of the governments of Colombia and Peru. The statute contains 
no exemption for shootdowns in pursuance of foreign law enforcement activity; nor

15 In a co lloquy betw een Senator Denton and  M r G ilbert on the bill addressed to aircraft sabotage, Sena
tor D enton com m ented that ‘‘we should not ignore the fact that in Libya a General Wolf, w hose full nam e is 
M arcus W olf, set up and acts as the chief o f  L ibyan Intelligence.” Id. at 81 In context, Senator D enton 's 
com m ent seem s to reflect his understanding that the legislation would reach state-sponsored attacks on civil 
aircraft or air passengers and the officials responsible for such attacks
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does it exempt shootdowns of aircraft suspected of carrying contraband.16 USG 
personnel who aid and abet violations of § 32(b)(2) by the Colombian or Peruvian 
governments are thus themselves exposed to criminal liability by virtue of 18 
U.S.C. § 2(a), see Part II B below.17

Our conclusion that § 32(b)(2) applies to governmental action should not be un
derstood to mean that other domestic criminal statutes apply to USG personnel 
acting officially. Our Office’s precedents establish the need for careful examina
tion of each individual statute. For example, we have opined that USG officials 
acting within the course and scope of their duties were not subject to section 5 of 
the Neutrality Act, 18 U.S.C. § 960. See Application o f  Neutrality Act to Official 
Governm ent Activities, 8 Op. O.L.C. 58 (1984) (“Neutrality Act Opinion”). In 
general terms, lhat statute forbids the planning of, provision for, or participation in 
“any military or naval expedition or enterprise to be carried on from [the United 
States] against the territory or dominion of any foreign prince or state . . . with 
whom the United States is at peace,” 18 U.S.C. § 960; it does not explicitly exempt 
USG-sponsored activity. Our conclusion with respect to the Neutrality Act was 
based upon an examination of the legislative history of the Act, its practical con
struction over two centuries by Presidents and Congresses, and the judicial deci-

18sions interpreting it.

B.

The question we have been asked presupposes that USG personnel would not 
themselves directly carry out shootdowns of civil aircraft or encourage others to do

16 Although the legislative history em phasizes the dangers o f state-sponsored “terrorism ," we do not 
understand the statute to exem pt state activity that could arguably be characterized as “ law enforcem ent.” 
An action such as the Soviet U nion 's shooting down o f  KAL 007 could have been viewed as the enforcem ent 
o f national security laws regulating overflights in militarily sensitive airspace, and thus distinguished from 
acts o f terrorist violence Nevertheless, we think that § 32(b)(2) would apply to such attacks on civil avia
tion

17 Section 32(b)(2) would also apply directly to USG personnel who them selves shot dow n foreign- 
registered civil aircraft, although on the facts as we understand them  such conduct —  as distinct from  aiding 
and abetting foreign governm ental violations —  is not at issue here. (For further discussion, see  Part V 
below ) Nothing in the legislative history o f § 32(b)(2) suggests that that statute would not apply to USG 
personnel in proper cases as much as it does to foreign governm ental personnel

,x We noted in the Neutrality Act Opinion that “the A ct's  purpose was to enhance the President’s ability 
to im plem ent the foreign policy goals that have been developed by him, with appropriate participation by 
C ongress.” Id. at 72 Accordingly, we found that “ it would indeed be anom alous’' to construe that Act to 
limit what USG officials acting under Presidential foreign policy directives could lawfully do. Id  By con
trast, interpreting the A ircraft Sabotage Act to reach such actors would not obstruct the s tatu te’s purpose, 
which in any case was not to ensure the President’s ability to conduct a unified and consistent foreign policy 
unimpeded by private citizens' interferences If anything, it would be contrary to the A ircraft Sabotage A ct's  
policy of protecting international civil aviation from arm ed attacks to allow USG officials, but not those o f 
any other country, to carry out such attacks Furthermore, although it is often true that “ ‘statutes which in 
general terms divest pre-existing rights or privileges will not be applied to the sovereign w ithout express 
words to that effect, " id. (quoting United S tates v U nited M ine W orkers, 330 U S 258, 272 (1947)), lhat 
maxim is “ ‘no hard and fast rule of exclusion ,’ and much depends on the context, the subject matter, 
legislative history, and executive interpretation ” W ilson v Omaha Indian Tribe, 442 U.S. 653, 667 (1979) 
(quoting United Slates v C ooper Corp  , 312  U.S 600, 604-05 (1941))
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so. Thus, the lawfulness o f USG activities and the potential liability o f USG per
sonnel, under the circumstances outlined to us, depend on the proper application of 
the federal aider and abettor statute, 18 U.S.C. § 2(a).

Section 2(a) does not itself define any criminal offense, but rather provides that 
a person who is sufficiently associated with the criminal act of another is liable as a 
principal for that act.

Under the “classic interpretation” of this offense, “ [i)n order to 
aid and abet another to commit a crime it is necessary that a defen
dant in some sort associate himself with the venture, that he partici
pate in it as in something that he wishes to bring about, that he seek 
by his action to make it succeed.”

U nited S tates v. M onroe, 990 F.2d 1370, 1373 (D.C. Cir. 1993) (quoting Nye <£ 
Nissen v. U nited States, 336 U.S. 613, 619 (1949)) (internal quotation marks and 
citations omitted).

Aiding and abetting liability for a crime can be usefully analyzed as consisting 
of three elements: “[1] knowledge of the illegal activity that is being aided and 
abetted, [2] a desire  to help the activity succeed, and [3] some act of helping.” 
U nited S tates v. Zafiro, 945 F.2d 881, 887 (7th Cir. 1991) (enumeration added), 
a ff’d, 506 U.S. 534 (1993). All three elements must be present for aiding and 
abetting liability to attach. Id.

1. Knowledge of unlawful activity. A person must know about unlawful activity 
in order to be guilty of aiding and abetting it: “a person cannot very well aid a 
venture he does not know about.” United States v. Allen, 10 F.3d 405, 415 (7th 
Cir. 1993). With respect to most or perhaps all countries to which the United 
States provides information or other assistance (other than Colombia and Peru), the 
absence o f this first element of aiding and abetting eliminates entirely any possibil
ity that the USG activities implicate 18 U.S.C. § 32(b). In the absence of some 
serious reason to think otherwise, the United States is entitled to assume that the 
governments of other nations will abide by their international commitments (such 
as the Chicago Convention) and customary international law. The fact that another 
government theoretically could act otherwise cannot render USG aid activities le
gally problematic. Furthermore, the United States is under no general obligation to 
attempt to determine whether another government has an as-yet unrevealed inten
tion to misuse USG assistance in a violation of § 32(b). See United States v. Gio- 
vannetti, 919 F.2d 1223, 1228 (7th Cir. 1990) (“Aider and abettor liability is not 
negligence liability.”). Therefore, if  a foreign nation with no announced policy or 
known practice of unlawful shootdowns did in fact use USG aid in carrying out a 
shootdown, that event would create no liability for the prior acts of USG personnel,
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although it probably would require a reevaluation of USG assistance to that coun
try and, depending on the circumstances, might require changes in that assistance.

The same analysis, however, does not apply where the foreign state does have 
an announced policy or known practice of carrying out shootdowns that violate 
§ 32(b)(2) —  precisely the situation with respect to Colombia and Peru. It is obvi
ous that the United States has knowledge of Colombia’s publicly avowed policy. 
We believe that the United States is equally on notice about Peru’s de fa c to  shoot
down policy on the basis of the incidents that have occurred.19 It appears to be 
settled law that the knowledge element of aiding and abetting is satisfied where the 
alleged aider and abettor attempted to escape responsibility through a “deliberate 
effort to avoid guilty knowledge” of the primary actor’s intentions. G iovannetti, 
919 F.2d at 1229. Someone who suspected the existence of illegal activity that his 
or her actions were furthering and who took steps to ensure that the suspicion was 
never confirmed, “far from showing that he was not an aider and abettor . . . would 
show that he was.” Id. On the facts as presented to us, we think that the knowl
edge element is met with respect to Colombia and Peru unless there is a change in 
the policies of those countries.

2. Desire to facilitate the unlawful activity. “[T]he aider and abettor must share 
the principal’s purpose” in order to be liable under 18 U.S.C. § 2. United States v. 
Fountain, 768 F.2d 790, 798 (7th Cir. 1985), cert, denied, 475 U.S. 1124 (1986). 
The contours of this element in the definition of aiding and abetting are not without 
ambiguity, see Zafiro, 945 F.2d at 887, although as a general matter mere knowl
edge of the criminal activity (the existence of the first, knowledge element) does 
not in itself satisfy this second, purpose element. Many courts state the purpose 
element in terms of a “specific intent that [the aider and abettor’s] act or omission 
bring about the underlying crime,” United States v. Zambrano, 776 F.2d 1091, 
1097 (2d Cir. 1985), and the Supreme C ourt’s most recent restatement of the aid
ing and abetting statute’s reach suggests —  if it does not quite endorse —  this 
view. See Central Bank o f  D enver v. First Interstate Bank, 511 U.S. 164, 181
(1994) (section 2(a) “decrees that those who provide knowing aid to persons com
mitting federal crimes, with the intent to facilitate the crime, are themselves com
mitting a crime”) (citing Nye & Nissen, 336 U.S. at 619).

At first glance it might appear that the United States could negate this element 
of aiding and abetting —  and thus render USG assistance to Colombia and Peru 
lawful and USG personnel free of potential liability under 18 U.S.C. § 32(b)(2) —  
simply by announcing this Government’s opposition to any violations of § 32(b) by 
anyone. It might seem that after such an announcement it would not be possible to 
say that USG personnel acted with a desire to help unlawful shootdowns succeed.

19 For the purposes o f ihe aiding and abetting statute, it is im m aterial whether an aider and abettor knew 
o f  the unlawful activity because the prim ary actor told him  or her, or sim ply took actions that m ade obvious 
what was happening See generally G iovannettt, 919 F 2d at 1226-29.
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However, “there is support for relaxing this requirement [of specific intent to bring 
about the criminal act] when the crime is particularly grave: . . . ‘the seller of gaso
line who knew the buyer was using his product to make Molotov cocktails for ter
roristic use’” would be guilty of aiding and abetting the buyer’s subsequent use of 
the “cocktails” in an act o f terrorism. Fountain , 768 F.2d at 798 (quoting with 
approval People  v. Lauria , 251 Cal. App. 2d 471, 481 (1967) (dictum)). Where a 
person provides assistance that he or she knows will contribute directly and in an 
essential manner to a serious criminal act, a court readily may infer a desire to fa
cilitate that act. See Zaftro, 945 F.2d at 887 (if someone “knowingly provides es
sential assistance, we can infer that [that person] does want [the primary actor] to 
succeed, for that is the natural consequence of his deliberate act”).20

W ere this a case in which a foreign government provided direct and material as
sistance to an attack upon United States civil aircraft, both our Government and, 
we believe, the courts of this country would view the offense against § 32(b)(2) to 
be o f a very serious nature, and would adopt an expansive view of the “desire to 
help the [unlawful] activity succeed” that constitutes this element of aiding and 
abetting. United S tates v. Carson, 9 F.3d 576, 586 (7th Cir. 1993), cert, denied, 
513 U.S. 844 (1994). As we understand the facts, USG assistance is critical to the 
ability of Colombia and Peru to effect shootdowns. USG personnel have been 
fully engaged in the air interdiction operations of each country, providing substan
tial assistance that has contributed in an essential, direct and immediate way 
(whether by “real time” information or otherwise) to those countries’ ability to 
shoot down civil aircraft. Moreover, our assistance has been of a type and extent 
that Colombia and Peru would have difficulty in providing for themselves or in 
obtaining from other sources. In the absence of changes in the policies and prac
tices of Colombia and Peru, there is a very substantial danger that the USG activi
ties described to us meet the purpose element of aiding and abetting.

3. Acts of assistance. The application of the third element to the question we 
are considering is, we think, fairly straightforward. As the Supreme Court 
recently reiterated, aiding and abetting “ ‘comprehends all assistance rendered by 
words, acts, encouragement, support, or presence.’” Reves v. Ernst & Young, 507 
U.S. 170, 178 (1993) (quoting B lack’s Law D ictionary 68 (6th ed. 1990)). Gauged 
by this definition, many or most forms of USG activities that have been described

20 In general, USG inform ation-sharing and other forms o f assistance to foreign nations do not implicate 
the U nited S tates in those nations’ actions because, am ong o ther reasons, the purpose elem ent o f aiding and 
abetting is not met. H ow ever important USG aid may be as an overall m atter, the provision o f .information, 
resources, training, and support to a foreign nation would not in itse lf provide a basis for concluding that the 
United S tates intended to facilitate that nation ’s unlawful actions Indeed, the general nature o f such aid and 
its leg itim ate  purposes (the furtherance of the  diplom atic, national security, and dem ocratization goals of 
USG foreign policy) rebut any assertion that its purpose is to support the occasional or unexpected unlawful 
acts o f  recip ien t governm ents. See generally U nited States v Ptno-Perez, 870 F 2d 1230, 1237 (7th Cir.) (en 
banc) (aid ing  and abetting requires “a fuller engagem ent with [the prim ary acto r's] activities” than accidental 
or iso lated  assistance creates), cert denied, 493  U.S. 901 (1989)
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to us could be fairly described as “act[s] of helping” Colombia or Peru to carry out 
a shootdown policy. That conclusion, when combined with our analysis of the 
knowledge and purpose elements, leads us to think that there is grave risk that the 
described USG activities contravene 18 U.S.C. § 32(b)(2).

C.

It has been suggested that the problems for USG information-sharing and other 
assistance to Colombia and Peru that are posed by 18 U.S.C. §§ 2(a) and 32(b) 
might be eliminated by seeking assurances from the governments of those 
countries with respect to their shootdown activities. Two possible forms of such an 
assurance have been posited: an assurance that Colombia and Peru would engage 
in no more shootdowns of civil aircraft, or an assurance that Colombia and Peru 
would make no use of information (or other aid) provided by the United States in 
effecting shootdowns. The argument would be that such assurances would negate 
either the first, knowledge element, or the second, purpose prong of aiding and 
abetting.

An initial point applies to both forms of assurance: to be of any legal signifi
cance, an assurance must be made by an official of the other government with 
authority to bind that government, and it must be deemed reliable by a high officer 
of the United States, acting with full knowledge of the relevant facts and circum
stances. Assurances from subordinate officials could not reasonably be taken to 
represent a position that would be adhered to by other officials of that government. 
The acceptance of assurances that were not deemed credible in fa c t  by USG offi
cials might readily be characterized as a “deliberate effort to avoid [the] knowl
edge,” Giovannetti, 919 F.2d at 1229, that the assurance did not represent the 
actual intentions of the other government. In light of the gravity of the issue, the 
decision to accept and act on such an assurance would be a policy decision o f such 
significance that it could be appropriately made only by a very high officer o f this 
Government.

A reliable assurance (as we have defined it) lhat the foreign government would 
carry out no shootdowns falling within the prohibition of § 32(b)(2) would, in our 
opinion, clearly negate the knowledge element of aiding and abetting. With such 
an assurance, there would be no known or suspected intention to effect unlawful 
shootdowns for USG officials to have knowledge of; put another way, the 
acceptance of such an assurance as reliable would constitute a judgment that the 
foreign government was engaged in no criminal activity in this respect. If it subse
quently became apparent that this judgment was mistaken, a reevaluation of the 
legal status of USG assistance would be necessary, but until and if evidence 
emerged that the other government intended to violate its assurance, USG aid of 
all sorts, including the provision of real-time flight information, would be lawful. 
For similar reasons, a reliable assurance that the foreign government would
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not carry out any unlawful shootdowns would eliminate any argument that USG 
officials had a “desire to help the activity succeed,” Carson , 9 F.3d at 586, because 
it would represent a judgment that no unlawful activity was contemplated or under 
way.

A more problematic case is posed if the foreign government declined to re
nounce its shootdown policy but offered assurances that it would not use USG- 
supplied information or other assistance in carrying out shootdowns violating 
§ 32(b)(2). (In such a case, the foreign government might carry out such activities 
using information or assistance obtained from other sources.) A bare assurance to 
that effect, without more, would be insufficient to remove the risk of contravening 
the statute, given what we understand to be the widespread use of USG-supplied 
information, the commingling of USG and foreign government information, and 
the temptation on the part of the foreign government’s operational officers to make 
use of information or assistance extremely valuable to effecting their own govern
m ent’s law enforcement program.

W e believe that there are conditions in which such assurances would be suffi
ciently reliable to permit the United States to continue to provide information and 
assistance to a foreign country’s antinarcotics program even if that country de
clined to renounce its shootdown policy. First, the United States and the foreign 
country should agree that the sole purpose for which USG information and other 
assistance would be provided and used was to assist in the execution of a ground- 
based end game (searches, seizures and arrests), and that such information and 
assistance would not be used to target civil aircraft for destruction. Second, the 
agreement should establish mechanisms by which USG personnel would obtain 
detailed and specific knowledge as to how the USG-provided information and as
sistance were in fact being used, and thus be able to identify at an operational level 
any instances of non-compliance with the agreement. Third, the agreement should 
stipulate that if any incident should occur in which the foreign government’s agents 
fired on a civil aircraft, USG personnel would be able to verify whether USG- 
provided information and assistance had been used in that instance, or whether the 
foreign country had employed only information and assistance from other sources 
in carrying out that operation. Finally, the agreement should provide for the termi
nation of USG-supplied information and assistance in the event of material non- 
compliance. Were it possible to reach an agreement that incorporated such safe
guards, we believe that it would insulate USG personnel from liability in the event 
the foreign government destroyed a civil aircraft.

III.

United States aid to Colombia and Peru might also implicate USG personnel in 
those governm ents’ shootdown policies on a conspiracy rationale. See 18 U.S.C.
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§3 7 1 . The concept of conspiracy is distinct from that of aiding and abetting.21 
Aiding and abetting liability does not depend on an actual agreement between the 
primary actor and the aider and abettor.22 In contrast, “agreement remains the es
sential element of the crime, and serves to distinguish conspiracy from aiding and 
abetting which, although often based on agreement, does not require proof of that 
fact.” lannelli v. United States , 420 U.S. 770, 111 n.10 (1975). In addition, li
ability for participation in a conspiracy may attach to someone even though he or 
she provides no material assistance toward the conspiracy’s goals, and even if the 
primary criminal activity that is the object of the conspiracy never takes place. 
See, e.g., United States v. Townsend, 924 F.2d 1385, 1399 (7th Cir. 1991).23 USG 
activities — including information-sharing and technical advice —  that would be 
of material assistance in effecting shootdowns do not in themselves constitute an 
agreement between USG personnel and others to carry out shootdowns, but as we 
understand the facts the following are both true. (1) The United States intends, and 
has agreed with the governments of Colombia and Peru, to bolster the antinarcotics 
law enforcement activities of those countries. (2) The governments of Colombia 
(expressly) and Peru (in practice) regard shootdowns as an integral part o f their 
antinarcotics law enforcement activities. In those circumstances, courts might well 
view the distinction between USG assistance to their antinarcotics programs gener
ally and USG assistance to the shootdown component of those programs as thin or 
non-existent, and thus construe ongoing USG assistance as evidence of an agree
ment. See United States v. Lechuga, 994 F.2d 346, 350 (7th Cir.) (en banc), cert, 
denied, 510 U.S. 982 (1993).

We believe that it is imperative to make this Government’s disapproval of 
shootdowns in violation of § 32(b) clear in order to eliminate any suggestion that

In this m emorandum, we focus on the potential for aiding and abetting liability for tw o reasons First, it 
is unclear that under the circum stances outlined to us the relationship betw een the activities of USG person
nel and shootdown actions by foreign governm ents could reasonably be deem ed an “agreem ent ” to violate 18 
U S C § 32(b)(2) A lesser degree o f association with a crim inal venture suffices to create aiding and abet
ting liability, however, and we think that a more serious argum ent can be made that som e forms o f USG 
assistance could fall w ithin the definition o f aiding and abetting See U nited States v Cowart, 595 F 2d 
1023, 1031 (5th C ir 1979) (the “ ‘com m unity o f unlawful in ten t'” present m aiding and abetting, although 
"sim ilar to the ‘agreem ent’ upon which the crim e o f conspiracy is based, does not rise to the level o f 
‘agreem ent'” ) In addition, and vitally, as stated in the text we believe the risk that USG personnel might 
plausibly be viewed as conspirators can and should be elim inated by the com m unication to foreign govern
ments and USG operational personnel o f the United S tates’s firm opposition to any shootdow ns o f civil 
aircraft con tran  to § 32(b)(2) or international law.

"  The Seventh Circuit recently hypothesized a case illustrating this point.
Suppose someone who adm ired crim inals and hated the police learned that the police 
were planning a raid on a drug ring, and, hoping to foil the raid and assure the success of 
the ring, warned its members —  with w hom  he had no previous, or for that m atter subse
quent, dealings —  o f the im pending raid He would be an aider and abettor o f  the drug 
conspiracy, but not a m ember o f it 

Carson, 9 F 3d at 586 (quoting Zajlro, 945 F.2d at 884)
Thus, USG personnel theoretically could be liable for conspiracy if their actions were construed as 

constituting an agreem ent with officials o f the foreign governm ent to carry out shootdowns and if the latter 
took som e overt action toward accom plishing a shootdow n It would be unnecessary under the law  o f con 
spiracy for a shootdown to take place or for any USG actions actually to contribute to a shootdown
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USG personnel have entered into a conspiratorial agreement with foreign officials 
involving unlawful shootdowns since liability as a conspirator attaches even if the 
substantive unlawful act never takes place. In addition, we think that USG agen
cies should specifically instruct their personnel not to enter into any agreements or 
arrangements with the officials or agents of foreign governments that encourage or 
condone shootdowns. See generally lannelli, 420 U.S. at 777-79.

IV.

This case is characterized by a combination of factors: it involves a criminal 
statute that explicitly has extraterritorial reach, that is applicable to foreign gov
ernment military and police personnel, and that defines a very serious offense. 
Moreover, our government is fully engaged in furnishing direct and substantial 
assistance that is not otherwise available to the foreign nations involved, and at 
least some of the USG personnel who provide that assistance have actual knowl
edge that it is likely to be used in committing violations.

Given this combination of factors, we conclude that, in the absence of reliable 
assurances in the sense defined above, USG agencies and personnel may not pro
vide information (whether “real-time” or other) or other USG assistance (including 
training and equipment) to Colombia or Peru in circumstances in which there is a 
reasonably foreseeable possibility that such information or assistance will be used 
in shooting down civil aircraft, including aircraft suspected of drug trafficking.

Furthermore, we note that § 32(b)(2) prohibits the destruction of civil aircraft 
“while such aircraft is in service,” as well as “damage to such an aircraft which 
renders that aircraft incapable of flight” (emphasis added). The statute defines 
“[i]n services” to “mean[] any time from the beginning of preflight preparation of 
the aircraft by ground personnel or by the crew for a specific flight until twenty- 
four hours after any landing.” 18 U.S.C. § 31. Thus, USG assistance for certain 
operations against aircraft on the ground  may come within the statutory prohibi
tions. Section 32(b)(2) does not preclude ordinary law enforcement operations 
directed at a plane’s crew or cargo during those times.24 It does, however, appear 
to forbid airborne law enforcers to bomb or strafe a suspect plane that has landed 
or that is preparing to take o ff25

24 For exam ple, nothing in the section forb ids the police to  order the crew  of a suspected drug trafficking 
plane to surrender upon landing, o r to search o r seize the plane or its cargo (Consequential dam age to the 
aircraft would not constitute a violation of the statute ) N or does the section forbid the police to use deadly 
force against a plane if they are themselves endangered by its crew ’s arm ed resistance to their legitim ate 
orders The police may also use force to rescue any hostages held aboard the plane.

25 A valid  law enforcem ent operation intended to seize a pane on the ground and arrest us crew  and an 
attack on the airplane itse lf in violation of § 32(b)(2) may both result in the disabling or destruction o f the 
aircraft. No liability  under the section would attach, either to prim ary actors or to those who assist them , m 
the form er circum stance. As described to us, however, the Colom bian and Peruvian counternarcotics pro
gram s each encom pass (potential) actions that would intentionally  fall w ithin the latter, forbidden category 
O bviously, on different facts we could reach a different conclusion
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We will be pleased to cooperate with legal counsel for other agencies in evalu
ating specific programs or forms of aid under that standard.

V.

Our conclusions here must not be exaggerated. We have been asked a specific 
question about particular forms of USG assistance to the Colombian and Peruvian 
aerial interdiction programs. The application of the legal standard described here 
to any other USG programs —  including other programs designed to benefit Co
lombia or Peru —  will require careful, fact-sensitive analysis. We see no need to 
modify USG programs whose connection to those governments’ shootdown poli
cies is remote and attenuated, and (as noted above) we perceive no implications for 
USG assistance to any other foreign country unless another government adopts a 
policy of shooting down civil aircraft.

Other limitations on our conclusions should be noted. In certain circumstances, 
USG personnel may employ deadly force against civil aircraft without subjecting 
themselves to liability under § 32(b)(2). “The act is a criminal statute, and there
fore must be construed strictly, ‘lest those be brought within its reach who are not 
clearly included.’”26 Although these circumstances are extremely limited, they 
may in fact arise.

Specifically, we believe that the section would not apply to the actions of 
United States military forces acting on behalf of the United States during a state of 
hostilities.27 As discussed above, § 32(b)(2) was intended to implement the United 
States’s obligations under the Montreal Convention. That Convention does not 
appear to apply to acts of armed forces that are otherwise governed by the laws of 
armed conflict.28 (The general rule under the law of armed conflict is that civil

~6 Export Sales o j Agricultural Commodities to Soviet Union and Eastern European B loc C ountries, 42 
O p^A tt’y G e n  229, 232 (1963) (quoting United S tates ex rel M arcus v Hess, 317 U.S. 537, 542 (1943))

27 We do not mean to confine a '‘state of hostilities’7 to some specific legal category, such as a state of 
declared war in the constitutional sense, see  U S Const, art I, § 8, cl. 1 1, or a situation such  as to trigger the 
reporting requirem ents o f the W ar Powers Resolution, see  50 U S C § 1543(a)

28 International agreem ents such as the M ontreal Convention are generally concluded with a v iew  to 
regulating ordinary, peace-tim e conditions. Accordingly, one treatise w riter has stated it to be the general 
rule that *“ [i]f, as the result o f a war, a neutral or belligerent State is faced with the necessity of tak ing  ex
traordinary m easures tem porarily affecting the application o f such conventions in order to protect its neu tra l
ity or for the purposes o f national defence, it is entitled to do so even if no express reservations are m ade in 
the convention. ’’ Bin Cheng, The Law oj International A ir  Transport 483 (1962) (quoting The S S  W im 
bledon  (G r Brit et al v Germ.), 1923 P C  1J (ser. A) No 1, at 36 (Aug. 17) (dissenting opinion o f Judges 
Anzilotti and Huber)) A ccord  Prelim inary O bjections Subm itted by the United States o f Am erica, Case 
Concerning the A eria l Incident o f  3 Julx  1988 (Islam ic Republic o f  Iran v U nited States o f  Am erica) at 200, 
203 (M ar 4, 1991) (“the M ontreal Convention was intended to prevent and deter saboteurs and terrorists 
from unlawfully interfering with civil aviation and endangering innocent lives The drafters of the C onven
tion did not discuss the actions o f m ilitary forces acting on behalf o f a State during hostilities, and there is no 
reason to believe that they intended the Convention to extend to such actions . . . Infringem ents on the laws 
o f armed conflict through international agreem ents prim arily addressing situations other than armed conflict 
are not to be presum ed. There is no indication that the drafteis o f the M ontreal Convention intended it to 
apply to military forces acting m arm ed conflict. If they had so intended, they would have had to address a 
m ynad of issues relating to acts by military fo rce s .') This conclusion is corroborated by article 89 o f the

United Slates Assistance to Countries lhat Shoot Down Civil A ircraft Involved in Drug Trafficking
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aircraft are immune from attack unless they are being used for military purposes or 
pose an immediate military threat.29) We do not think that § 32(b)(2) should be 
construed to have the surprising and almost certainly unintended effect of crimi
nalizing actions by military personnel that are lawful under international law and 
the laws of armed conflict. We note specifically that the application of § 32(b)(2) 
to acts of United States military personnel in a state of hostilities could readily lead 
to absurdities: for example, it could mean in some circumstances that military per
sonnel would not be able to engage in reasonable self-defense without subjecting 
themselves to the risk of criminal prosecution. Unless Congress by a clear and 
unequivocal statement declares otherwise, § 32(b)(2) should be construed to avoid 
such outcomes.30 Thus, we do not think the statute, as written, should apply to 
such incidents as the downing on July 3, 1988 o f Iran Air Flight 655 by the United 
States Navy cruiser Vincennes.3I

Furthermore, even in cases in which the laws o f armed conflict are inapplicable, 
we believe that a USG officer or employee may use deadly force against civil air
craft without violating § 32(b)(2) if  he or she reasonably believes that the aircraft 
poses a threat o f serious physical harm  to the officer or employee or to another 
person.32 A situation of this kind could arise, for example, if an aircraft suspected 
of narcotics trafficking began firing on, or attempted to ram, a law enforcement 
aircraft that was tracking it. Assuming that such aggressive actions posed a direct 
and immediate threat to the lives of USG personnel or of others aboard the tracking

C hicago C onvention, which declares in part that “ [i]n case o f  w ar, the provisions o f this Convention shall not 
affect the freedom  o f  action o f any o f  the contracting States affected, w hether as belligerents or as neutrals ’* 
See D avid K. Linnan, Iran A ir  Flight 655 a n d  Beyond: Free Passage, M istaken Self-Defense, and  State 
R esponsib ility , 16 Y ale J In t’l L 245, 267 (1991) (“the nature o f the M ontreal C onvention as an anti- 
h ijacking and sabotage treaty seem s to preclude its application to the acts o f armed forces governed by the 
law o f arm ed conflic t under article 89 of the C h icago  C onvention”) See also 1 G reen Hackworth, D igest o f  
In terna tiona l Law  552-55 (1943) (describing earlie r practice and theory).

29 See  D epartm ent o f  the Air Force, International Law  — The Conduct o f  A rm ed C onflict and A ir  O pera
tions, <][ 4 -3 (a ) ( l), (b) (1976); Stokdyk, Com m ent, Airborne D rug  Trafficking D eterrence• Can a Shootdown  
Policy Flv?, supra  note 6, at 1321

30 C f  U nited  S ta tes v. K irbv, 74 U S. (7 W a l l ) 482, 486-87 (1869) (holding that statute punishing ob
struction o f m ail did not apply to temporary deten tion  o f m ail caused by e a rn e r’s arrest for murder); Nardone 
v U nited Sta tes, 302 U.S. 379, 384 (1937) (public  officers m ay be im plicitly excluded from statutory lan
guage em bracing all persons because ‘a reading which w ould include such  officers would work obvious 
absurdity as, for exam ple, the application o f a speed law to a policem an pursuing a crim inal or the d n v er o f a 
fire engine responding to an a la rm '5).

31 See  M arian N ash Leich, D enial o f Liability’. Ex G ratia  Com pensation on a H um anitarian Basis, 83 
Am. J. In t’l L. 319, 321-22 (1989) (quoting C ongressional testimony o f  State D epartm ent Legal Adviser 
Sofaer that “ [i]n the case o f the Iran Air incident, the dam age caused in finng  upon #655 was incidental to 
the law ful use o f force T he com m ander o f  the U.S S. Vincennes evidently believed that his ship was 
under im m inent threat o f attack from a hostile aircraft, and he attempted repeatedly to identify or contact the 
aircraft before taking defensive action T herefore, the U nited States does not accept legal responsibility for 
this in c id e n t. . M).

32 S ee  Tennessee v. G arner , 471 U.S. 1 , 11  (1985) (d iscussing constitutionally reasonable use o f  deadly 
force); N ew  O rleans a nd  Northeastern R R v. Jopes , 142 U.S. 18, 23 (1891) (“the law o f self-defence ju s ti
fies an act done in honest and reasonable b e lie f o f im m ediate danger”).
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aircraft, and that no reasonably safe alternative would dispel that threat, we believe 
that the use of such force would not constitute a violation of § 32(b)(2).33

WALTER DELLINGER 
Assistant A ttorney General 

Office o f  Legal Counsel

31 To the extern that § 32(b)(2) does not apply to the use o f deadly force by USG m ilitary or o ther person
nel in the circum stances described above, it would o f necessity be inapplicable as w ell to the actions of 
sim ilarly situated personnel o f the Colom bian or Peruvian governm ents That is, such foreign governm ental 
agents could em ploy deadly force against civilian aircraft in the same circum stances in w hich USG personnel 
were able to do so USG personnel who assisted foreign governm ent agents in such lawful and legitim ate 
acts o f self-defense would o f course not be subject to liability, since one cannot be prosecuted for aid ing  and 
abetting the com m ission o f an act that is not itse lf a crime. See Shuttleswurth v. C itv o f  B irm ingham , 373
U S . 2 6 2 (1963)
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Constitutionality of Legislation Extending the Terms of Office of 
United States Parole Commissioners

B ecause  U n ited  S ta te s  P aro le  C om m issioners  m ay  be rem o v ed  by  the P residen t at w ill, leg islation  
ex ten d in g  the  te rm s o f  o ff ice  o f  certain P a ro le  C o m m issio n e rs , does not v io la te  the A ppoin tm ents  
C lau se .

July 15, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  D e p u t y  A t t o r n e y  G e n e r a l

You have asked for our opinion as to whether Pub. L. No. 101-650, § 316, 104 
Stat. 5089, 5115 (1990), which extends the terms o f United States Parole Commis
sioners to November 1, 1997, violates the Appointments Clause of the Constitu
tion. U.S. Const, art. II, § 2, cl. 2. W e conclude that it does not.

I.

The United States Parole Commission (“Parole Commission”) is an 
“independent agency in the Department of Justice,” 18 U.S.C. §4202, and is 
vested with authority to establish the organizational structure for receiving, hear
ing, and deciding requests for parole; to grant or deny an application for parole; to 
impose reasonable conditions on an order granting parole; to modify or revoke an 
order paroling any prisoner; to request probation officers and any other appropriate 
individuals or entities to assist or supervise parolees; and to issue rules and regula
tions for effectuating these powers. Id. § 4203. In addition, the Chairman of the 
Parole Commission has the authority to appoint and fix the compensation of the 
Parole Com mission’s employees, including hearing officers, to assign duties 
among officers and employees of the Parole Commission, and to otherwise admin
ister the Parole Commission. Id. § 4204. The Parole Commission comprises nine 
Commissioners appointed for six year terms. Id. § 4202. The statute also includes 
a holdover provision under which Commissioners continue to serve until a succes
sor is appointed, “except that no Commissioner may serve in excess of twelve 
years.” Id.

The Sentencing Reform Act o f  1984 (“SRA”), Pub. L. No. 98-473, 98 Stat. 
1837, 1987 (1984), abolished parole for all federal offenders sentenced under its 
provisions. To accomplish this, the SRA repealed the parole provisions, including 
the provision establishing the Parole Commission, of title 18 of the United States 
Code, effective November 1, 1987. In order to accommodate those prisoners sen
tenced under the sentencing system in place before enactment of the SRA —  and 
therefore still eligible for parole —  the SRA specifically provided that the parole
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provisions would remain in effect for five years after the SRA’s effective date. It 
added that, § 4202 notwithstanding, “the term of office of a Commissioner who is 
in office on the effective date is extended to the end of the five year period after the 
effective date of this Act.” Pub. L. No. 98-473, § 235(b)(2), 98 Stat. at 2032. In 
1990, Congress realized that there would be a need for the Parole Commission 
beyond the five year extension period and amended § 235(b) to provide a ten year 
period, Pub. L. No. 101-650, 104 Stat. at 5115, which apparently will carry the 
Parole Commission through to November 1, 1997. See Memorandum for Walter 
Dellinger, Assistant Attorney General, Office of Legal Counsel, from Michael A. 
Stover, General Counsel, United States Parole Commission (June 2, 1994).

In 1987, this office issued an opinion concluding that the five year extension in 
SRA § 235(b)(2) was unconstitutional, apparently on the grounds that any legisla
tion purporting to extend the term of an incumbent officeholder violates the Ap
pointments Clause. See Reappointment o f  United States Parole Com m issioners, 
11 Op. O.L.C. 135 (1987). The opinion concluded, however, that since the pre
existing holdover provision at 18 U.S.C. § 4202 is valid, incumbents whose terms 
expired could remain in place for up to a total o f twelve years, unless a successor 
was sooner appointed. We are informed that this twelve year period will elapse in 
early 1995 for at least three Commissioners who were in office on the effective 
date of the SRA. See Memorandum for Walter Dellinger, Assistant Attorney Gen
eral, Office of Legal Counsel, from Jamie S. Gorelick, Deputy Attorney General, 
Re: Request fo r  Opinion on Term Lengths o f  United States Parole Com m issioners 
at 2 (June 1, 1994). Because we conclude that the term extension at SRA 
§ 235(b)(2) is in fact valid, any Commissioners who were validly in office on the 
effective date of the SRA may continue in office until November 1, 1997.'

II.

A.

The Constitution prohibits Congress from exercising the power to appoint offi
cers of the United States. U.S. Const, art. II, § 2, cl. 2; Buckley v. Valeo, 424 U.S.
1, 124-41 (1976). On the other hand, the Constitution endows Congress with 
authority to create and structure offices. U.S. Const, art. I, § 8, cl. 18. This power 
has been taken to encompass the authority to add germane duties to an office, see  
Shoemaker v. United States, 147 U.S. 282 (1893), and to set and amend the term of 
an office. See In re Investment Bankers Inc., 4 F.3d 1556 (10th Cir. 1993), cert, 
denied, 510 U.S. 1114 (1994); In re Benny, 812 F.2d 1133 (9th Cir. 1987), cert.

1 The question we have been asked to address is the general one o f w hether the A ppointm ents C lause 
stands as a bar to the operation o f  $ 235(b)(2) Answering this question does not depend upon the specific 
circum stances o f any particular C om m issioner M oreover, we have not been provided any such inform ation, 
and thus do not draw any conclusions as to how  or whether § 235(b)(2) applies to any specific C om m is
sioner
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denied, 510 U.S. 1029 (1993); In re Koerner, 800 F.2d 1358 (5th Cir. 1986); Civil 
Service Retirem ent A ct — Postm asters — Autom atic Separation from  the Service, 
35 Op. A tt’y Gen. 309, 314 (1927).

These provisions are placed in potential tension when Congress extends the 
term of an office and seeks to apply the extension to the incumbent officeholder. 
W hether any tension actually results depends on how the extension functions. If 
applying an extension to an incumbent officer would function as a congressional 
appointment of the incumbent to a new term, then it violates the Appointments 
Clause. The classic example of legislation that raises this tension is an extension of 
the tenure of an officer whom the President may remove only “for cause.”2

At the other end of the continuum is legislation that extends the term of an of
fice, including its incumbent, the holder of which is removable at will. In this in
stance, it has long been the position of the Office of Legal Counsel and the 
Department of Justice that there is no violation of the Appointments Clause, for 
here the President remains free to remove the officer and embark on the process of 
appointing a successor —  the only impediment being the constitutionally sanc
tioned one of Senate confirmation. In short, such legislation leaves the appointing 
authority —  and incidental removal power —  on precisely the same footing as it 
was prior to the enactment of the legislation. See Sentencing Commission Opinion 
at 7-9 (“In sum, the extension of tenure of officers serving at will raises no Ap
pointments Clause problem”); D isplaced  Persons Commission — Terms o f  M em
bers, 41 Op. A tt’y Gen. 88, 89-90 (1951).3 This office has opined that Parole 
Commissioners are removable at will. See Memorandum for Rudolph W. Giuliani, 
Associate Attorney General from Theodore B. Olson, Assistant Attorney General, 
Office of Legal Counsel, Re: The P residen t’s Pow er to  Remove Parole Com mis
sioners (Aug. 11, 1981) (“Parole Commisioner Removal Memorandum”). If we 
adhere to this view, the extension o f the Parole Commissioners’ terms does not 
violate the Appointments Clause.

2 W hile such a statute “is constitutionally questionable ,” it would not represent a per se violation o f the 
A ppointm ents C lause See  M emorandum for the Attorney G eneral from  W alter Dellinger, Assistant A ttor
ney G eneral, O ffice o f Legal Counsel, Re: W hether M em bers o f  the Sentencing Commission W ho Were 
A ppo in ted  P rio r to the Enactm ent o f  a H oldover Statute M ax Exercise H oldover Rights Pursuant to the 
Statu te  at 9 (A pr 5, 1994) (“ Sentencing C om m ission M em orandum ”); see  also Benny, 812 F 2d at 1141

3 O u r 1987 opin ion  asserts that an extension o f the term  o f an officer violates the A ppointm ents Clause. 
It does not discuss any d istinction between o ffices held at will and those that include removal protection. 
S ince the only tw o O ffice o f Legal Counsel opin ions cited in the 1987 opinion both held that Parole Com 
m issioners are rem ovable at will by the President, see R eappointm ent o f  United S tates Parole C om m ission
ers, 11 Op. O .L .C . 135, 136 n I (1987), the b e s t reading o f the opinion is that it m eant that every legislative 
extension  o f  the term  o f  an incum bent officer violates the A ppointm ents Clause. This assertion w as, at the 
tim e it w as m ade, contrary  to this Departm ent’s long-standing position, see, e.g., 41 Op. A tt'y  Gen. at 89-90, 
35 O p A tt’y G en at 314, and has not been fo llow ed since that time, see  Sentencing Com m ission O pinion 
M oreover, and m ost im portantly, the 1987 op inion  is irredeem ably unpersuasive It makes no effort to ex
plain how  legislation  extending the term of an officer who serves at will impinges on the power o f  appoint
ment, and we can conceive o f no credible argum ent lhat an infringem ent rising to the level o f a constitutional 
v io lation may result from such legislation. C onsequently , we withdraw the holding in the 1987 opinion that 
any leg islation  extending  the term  o f an officer who is rem ovable at will violates the A ppointm ents Clause.
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B.

The statute establishing the Parole Commission provides that it is an independ
ent agency within the Department of Justice and that the Commissioners are to 
serve six-year terms. 18 U.S.C. §4202. The statute, however, is silent as to 
whether the President may remove the Commissioners at will or only “for cause.” 
As indicated, we have opined that Parole Commissioners are removable by the 
President at will. Our conclusion had two bases —  first, that there was no indica
tion that Congress intended to limit the President’s removal authority and, second, 
that any attempt to limit the President’s removal authority would be unconstitu
tional since the Commissioners are “purely executive” officers. See Parole Com 
missioner Removal Memorandum. The second basis o f our conclusion followed 
then-applicable Supreme Court precedent on the constitutionality of restrictions on 
the President’s authority to remove officers.

The Supreme Court first addressed the question of such removal restrictions in 
M yers v. United States, 272 U.S. 52 (1926),1 which involved a statute that required 
the President to obtain the Senate’s advice and consent before removing a Post
master of the first, second, or third class. The M yers Court held that Congress may 
not limit the President’s authority to remove any officer who is appointed by the 
President by and with the advice and consent of the Senate. Id. at 159. Several 
years later, the Court narrowed this holding significantly, ruling that the Constitu
tion only prohibits removal restrictions with respect to “purely executive” officers. 
See Humphrey's Executor v. United States, 295 U.S. 602, 627-28 (1935). The 
Court held that, as to offices that are essentially quasi-legislative or quasi-judicial 
in nature, Congress may limit the President’s removal authority. Some years later, 
the Court addressed the related question of whether, in the absence of an express 
statutory provision, a removal restriction could be inferred. The Court ruled that 
such restrictions could be inferred with respect to quasi-legislative or quasi-judicial 
offices “whose tasks require absolute freedom from Executive interference.” Wie
ner v. United States, 357 U.S. 349, 353 (1958). Following this framework, we 
opined that Parole Commissioners —  whose term is fixed by a statute that is silent 
on the topic of removal —  are purely executive officers; therefore, inferring a limit 
on the President’s authority to remove them would violate the Constitution. As 
such, we concluded that Parole Commissioners must be removable at will.

In the interim, the Supreme Court has abandoned this mode of analysis. Spe
cifically, M orrison  v. Olson, 487 U.S. 654 (1988), determined that Congress could 
place an express “for cause” limitation on the President’s removal authority even 
with respect to “purely executive” officers. See id. at 689-93. The Court refused 
simply to apply the category-driven approach that H um phrey’s Executor had been 
taken to institute. Instead, the Court recast its prior references to the category of an 
office’s functions as merely a shorthand for the animating concern in such cases —  
whether a given removal restriction violates separation of powers principles. Spe
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cifically, under the C ourt’s current formulation, “the real question is whether the 
removal restrictions are of such a nature that they impede the President’s ability to 
perform his constitutional duty, and the functions of the officials in question must 
be analyzed in that light.” Morrison, 487 U.S. at 691.

In devising this formulation, the Court recharacterized the references to func
tional categories in its earlier opinions as simply a means of examining whether the 
office and its functions were of such a nature as to require that they be vested in an 
officer who is subject to a high degree of presidential control; that is, one who may 
be removed at will. Id. at 687-91. It is important to note that, under the M orrison  
formulation, the nature of an office and its functions remain essential factors in 
determining whether a removal restriction violates separation of powers; however, 
the category with which those functions might be labeled does not end the inquiry.

The statute establishing the Parole Commission is silent regarding removal, see 
18 U.S.C. §4202 , and therefore we must determine whether it is appropriate to 
infer such a restriction. Morrison, however, spoke directly only to the constitu
tionality of an explicit removal restriction. It therefore only expressly rejected the 
label-driven approach in that context. Nevertheless, the Wiener Court stated that 
its holding followed logically from H um phrey’s Executor. See 357 U.S. at 356. 
We view M orrison, then, as doing away with the label-driven analysis in the con
text o f inferred removal restrictions as well.

In M orrison, the Court looked to what the earlier decisions were trying to ac
complish by inquiring into the nature of the office and functions at issue to resolve 
whether, and when, Congress may expressly limit the President’s removal author
ity. Taking a similar approach in the context of implied removal restrictions, we 
are persuaded that W iener turned on the Court’s determination that the Commis
sion could not have effectively carried out its functions unless the Commission was 
‘“ entirely free from the control or coercive influence, direct or indirect,’ o f either 
the Executive or the Congress.” W iener, 357 U.S. at 355-56 (quoting H um phrey’s 
Executor, 295 U.S. at 629).

Therefore, our inquiry regarding inferred removal restrictions will focus on 
whether it is necessary in order for the entity in question to be able to perform its 
statutory mission that it be “free from the control or coercive influence, direct or 
indirect, o f either the Executive or Congress.” Only where this level of independ
ence is necessary will we infer that Congress intended the President’s removal 
authority to be limited.4 Here again, the type of function being performed is a 
relevant consideration, but it is not dispositive.5

4 W e have no doubi that, even after M orrison , courts will continue to infer removal restrictions with 
respect to offices charged prim arily  with the adjudication o f disputes betw een private individuals. However, 
it is less c lear w hat o ther circum stances, if  any , would justify  inferring a lim itation on the President's  re
moval authority

5 If  it is determ ined  that an im plied removal lim itation is necessary, we must then exam ine whether such a 
lim itation w ould  violate the doc tnne  of separation of pow ers by “ im p ed in g ] the President’s ability to per
form his constitu tional d u ty .” M orrison, 487 U .S . at 691.
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Under this standard, we have no trouble adhering to our 1981 opinion that the 
President may remove Parole Commissioners at will. Because the power to re
move is incident to the power to appoint, we begin with the presumption that the 
President has authority to remove Parole Commissioners at will. See, e.g., R e
moval o f  M em bers o f  the Advisory Council on H istoric Preservation, 6 Op. O.L.C. 
180, 188 (1982); 1 Annals of Cong. 496 (Joseph Gales ed., 1789) (statement of 
James Madison) (“the power of removal result[s] by a natural implication from the 
power of appointing”). Our 1981 opinion analyzed the Parole Commission’s func
tions and concluded that the Commission is purely executive in nature. This is an 
important indication, though not determinative, that it is not necessary to the 
Commission’s function that it have the level of independence that “for cause” re
moval protection entails. Our earlier opinion also searched the legislative history 
and examined the statutory language and concluded that “[n ]either. . . disclose[d] 
a Congressional intent to limit the President’s implied power to remove the Com 
missioners.” Parole Commissioner Removal Memorandum at 2.6 We see no rea
son to revisit any of these conclusions.

We find compelling the history of the discharge of the parole function. 
“[P]arole originated as a form of clemency; to mitigate unusually harsh sentences, 
or to reward prison inmates for their exemplary behavior while incarcerated.” S. 
Rep. No. 94-369, at 15 (1975), reprinted in 1976 U.S.C.C.A.N. 335, 336. Clem
ency, like the correctional functions it at least partially supports, has long been and 
typically remains a power exercised by or under the direction of a politically ac
countable executive official. Cf. U.S. Const, art. II, § 2, cl. 1 (vesting the pardon 
power in the President).

Until the relatively recent establishment of the Parole Commission, the function 
of administering the federal parole system was discharged by the Board of Parole. 
This board was a component of the Department of Justice, and its members were 
clearly removable at will. See Act of Sept. 30, 1950, ch. 1115, 64 Stat. 1085, 1085 
(“There is hereby created in the Department of Justice a Board of Parole . . . .”); 
Act of June 25, 1948, ch. 645, 62 Stat. 683, 854 (containing no provision of a fixed 
or abbreviated term). The legislative history contains no indication that the threat 
of removal at will or other political pressures played any role in the operations o f 
the Board of Parole or motivated the establishment of the Parole Commission. See
S. Rep. No. 94-369, at 15, reprinted in 1976 U.S.C.C.A.N. at 336. In the face of 
this long-standing practice of entrusting the administration of the federal parole 
system to officers who are removable at will, we cannot say that a limitation on the 
President’s authority to remove Parole Commissioners is necessary to allow the 
Commission effectively to carry out its statutorily prescribed functions.

6 The opinion expressly considered and persuasively rejected argum ents that either the provision creating 
the C om m ission as an independent agency in the D epartm ent o f  Justice or establishing fixed term s for the 
Com m issioners could support an inference o f a restriction on the President's  removal authority Id  at 1 -4.
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III. Conclusion

Legislation extending the term o f an officer who serves at will does not violate 
the Appointments Clause. As stated, we adhere to our opinion that the President 
may remove Parole Commissioners at will. Consequently, Pub. L. No. 101-650, 
§ 316, 104 Stat. at 5115, which extends the terms of office of certain United States 
Parole Commissioners, does not violate the Appointments Clause, and we recede 
from our earlier opinion (Reappointment o f  United States Parole Com m issioners, 
11 Op. O.L.C. 135 (1987)) to the extent that it contradicts this conclusion.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel

172



Deployment of United States Armed Forces into Haiti

T he P resident p ossessed  the legal au thority  to deploy  U nited  S tates A rm ed  F o rces in to  Haiti

T he  p lanned  d ep lo y m en t accorded  w ith  the  sense o f  C ongress, sa tisfied  the requ irem ents o f  the  W ar
Pow ers R eso lu tio n , and w as not a “w a r” w ith in  the m ean ing  o f  the C onstitu tion .

September 27, 1994 

L e t t e r  O p in io n  f o r  F o u r  U n it e d  S t a t e s  S e n a t o r s

I write in response to your letter of September 15, 1994, in which you requested 
a copy or summary of any legal opinion that may have been rendered, orally or in 
writing, by this Office concerning the lawfulness of the President’s planned de
ployment of United States military forces into Haiti. After giving substantial 
thought to these abiding issues of Presidential and congressional authority, we con
cluded that the President possessed the legal authority to order that deployment.

In this case, a combination of three factors provided legal justification for the 
planned deployment. First, the planned deployment accorded with the sense of 
Congress, as expressed in section 8147 of the Department of Defense Appropria
tions Act, 1994, Pub. L. No. 103-139, 107 Stat. 1418, 1474 (1993) (“Defense Ap
propriations Act”). That resolution expressed Congress’s sense that the President 
would not require express prior statutory authorization for deploying troops into 
Haiti provided that he first made certain findings and reported them to Congress. 
The President did make the required findings and reported them. We concluded 
that the resolution “evince[d] legislative intent to accord the President broad dis
cretion” and l“ invite[d]’ ‘measures on independent presidential responsibility.’” 
Dames & M oore  v. Regan, 453 U.S. 654, 678 (1981) (quoting Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring)). Sec
ond, the planned deployment satisfied the requirements of the War Powers Resolu
tion. Finally, after examining the circumstances, nature, scope, and duration of the 
anticipated deployment, we determined that it was not a “war” in the constitutional 
sense. Specifically, the planned deployment was to take place with the full consent 
of the legitimate government, and did not involve the risk of major or prolonged 
hostilities or serious casualties to either the United States or Haiti. For those rea
sons, which are set out in detail below, we concluded that the President had legal 
and constitutional authority to order United Slates troops to be deployed into 
Haiti.
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I.

First, the Haitian deployment accorded with the sense of Congress, as expressed 
in section 8147 of the Defense Appropriations A ct.1 That provision was sponsored 
by, among others, Senators Dole, Simpson and Thurmond. See 139 Cong. Rec. 
S14,021-22 (daily ed. Oct. 20, 1993).

Section 8147(b), 107 Stat. at 1474, of the Act states the sense of Congress that 
“funds appropriated by this Act should not be obligated or expended for United 
States military operations in Haiti” unless certain conditions (including, in the al
ternative, prior Congressional authorization) were met. Section 8147(c), 107 Stat. 
at 1475, however, added that

[i]t is the sense of Congress that the limitation in subsection (b) 
should not apply if the President reports in advance to Congress that 
the intended deployment o f  United States Armed Forces into 
Haiti—

(1) is justified by United States national security 
interests;

(2) will be undertaken only after necessary steps 
have been taken to ensure the safety and security of 
United States Armed Forces, including steps to en
sure that United States Armed Forces will not be
come targets due to the nature of their rules of 
engagement;

(3) will be undertaken only after an assessment 
that—

(A) the proposed mission and objectives are 
most appropriate for the United States Armed Forces 
rather than civilian personnel or armed forces from 
other nations, and

1 In speaking  o f  the deploym ent, we should be understood to include, not only the actual deploym ent 
begun on Septem ber 19, but also the military operation that w as planned, and in pan  initiated, before an 
agreem ent w ith the H aitian m ilitary leadership w as negotiated on  Septem ber 18 by form er President Jim m y 
Carter, Senator Sam  Nunn and General C ohn Powell (the "Septem ber 18 agreem ent"). As the President 
noted in his te levised address o f September 18, that agreem ent “ was signed after Haiti received evidence that 
paratroopers from  our 82nd A irborne Division, based at Fort B ragg, North Carolina, had begun to load up to 
begin the invasion w hich I had ordered to start this evening " Text o f  C lin ton ’s Address, The W ashington 
Post, Sept 19, 1994, at A 17

174



Deployment o f  United States A rm ed Forces into Haiti

(B) that the United States Armed Forces pro
posed for deployment are necessary and sufficient to 
accomplish the objectives of the proposed mission;

(4) will be undertaken only after clear objectives 
for the deployment are established;

(5) will be undertaken only after an exit strategy 
for ending the deployment has been identified; and

(6) will be undertaken only after the financial 
costs of the deployment are estimated.

In short, it was the sense of Congress that the President need not seek prior 
authorization for the deployment in Haiti provided that he made certain specific 
findings and reported them to Congress in advance of the deployment. The Presi
dent made the appropriate findings and detailed them to Congress in conformity 
with the terms of the resolution. See Letter to the Speaker of the United States 
House of Representatives from the President (Sept. 18, 1994). Accordingly, this is 
not, for constitutional purposes, a situation in which the President has “take[n] 
measures incompatible with the expressed or implied will of Congress,” Young
stown, 343 U.S. at 637 (Jackson, J., concurring). Rather, it is either a case in 
which the President has acted “pursuant to an . . . implied authorization of Con
gress,” so that “his authority is at its maximum,” id. at 635, or at least a case in 
which he may “rely upon his own independent powers” in a matter where Congress 
has “enable[d], if not invite[d], measures on independent presidential responsibil
ity.” Id. at 637.

II.

Furthermore, the structure of the War Powers Resolution (“W PR”) recognizes 
and presupposes the existence of unilateral presidential authority to deploy armed 
forces “into hostilities or into situations where imminent involvement in hostilities 
is clearly indicated by the circumstances.” 50 U.S.C. § 1543(a)(1). The WPR 
requires that, in the absence of a declaration of war, the President must report to 
Congress within forty-eight hours of introducing armed forces into such circum
stances and must terminate the use of United States armed forces within sixty days 
(or ninety days, if military necessity requires additional time to effect a withdrawal) 
unless Congress permits otherwise. Id. § 1544(b). This structure makes sense only 
if the President may introduce troops into hostilities or potential hostilities without
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prior authorization by the Congress: the W PR regulates such action by the Presi
dent and seeks to set limits to it.2

To be sure, the W PR declares that it should not be “construed as granting any 
authority to the President with respect to the introduction of United States Armed 
Forces into hostilities or into situations wherein involvement in hostilities is clearly 
indicated by the circumstances.” 50 U.S.C. § 1547(d)(2). But just as clearly, the 
W PR assum es that the President already has such authority, and indeed the WPR 
states that it is not “intended to alter the constitutional authority of the . . . Presi
dent.” Id. § 1547(d)(1). Furthermore, although the WPR announces that, in the 
absence of specific authorization from Congress, the President may introduce 
armed forces into hostilities only in “a national emergency created by attack upon 
the United States, its territories or possessions, or its armed forces,” id. § 1541(c), 
even the defenders of the WPR concede that this declaration —  found in the 
“Purpose and Policy” section of the W PR —  either is incomplete or is not meant to 
be binding. See, e.g ., Cyrus R. Vance, Striking the Balance: Congress and the 
Presiden t Under the W ar Powers Resolution, 133 U. Pa. L. Rev. 79, 81 (1984).3

The W PR was enacted against a background that was “replete with instances of 
presidential uses of military force abroad in the absence of prior congressional 
approval.” P residen tia l Power to U se the Arm ed Forces A broad Without Statutory 
Authorization, 4A Op. O.L.C. 185, 187 (1980). While Congress obviously sought 
to structure and regulate such unilateral deployments,4 its overriding interest was to 
prevent the United States from being engaged, without express congressional 
authorization, in major, prolonged conflicts such as the wars in Vietnam and Ko
rea, rather than to prohibit the President from using or threatening to use troops to 
achieve important diplomatic objectives where the risk of sustained military con
flict was negligible.

2 It should be em phasized  that this A dm inistration has not yet had to face the difficult constitutional 
issues raised by the provision o f the WPR, 50 U .S.C  § 1544(b), that requires withdrawal of forces after sixty 
days involvem ent in hostilities, absent congressional authorization.

3 T he W PR  om its, for exam ple, any m ention of the P residen t's  pow er to rescue Am ericans; yet even the 
C om ptroller G eneral, an agen t o f Congress, has acknow ledged both that "the weight o f authority” supports 
the position that ’‘the President does possess som e unilateral constitutional pow er to use force to rescue 
A m ericans,” and lhat § 1541(c) “does not in a strict sense operate to restrict such authority.” 55 Com p Gen 
1081, 1083, 1085 (1976) S ee  also  Peter R aven-H ansen and W illiam  C. Banks, Pulling the Purse Strings o f  
the C om m ander in Chief, 80  Va. L. Rev. 833, 879 (1994) (“ [a] custom  o f executive deploym ent o f armed 
force for rescue and protection o f Americans abroad has developed at least since 1790”); id. at 917-18 
(“ [s]ince 1868 the so-called H ostage Act has authorized and required the President to ‘use such means, not 
am ounting  to acts o f war, as he may think necessary and proper to obtain or effectuate [the] release’ o f 
A m erican c itizens ‘unjustly deprived of [their] liberty by or under the authority o f any foreign governm ent.'

. [T]he H ostage A ct lends further support to  custom  and m ay constitute congressional authonzation  for at 
least this lim ited defensive w ar p o w e r'')

4 Even though the President has the inherent power to deploy troops abroad, including into situations o f 
hostilities, C ongress m ay, w ithin constitutional limits, regulate the exercise o f that power See, e.g., San ti
ago v N ogueras, 214 U S 260, 266 (1909) (P resident had pow er lo institute m ilitary governm ent in occu
pied territories unul further action by Congress); The Thom as G ibbons, 12 U.S (8 Cranch) 421, 427-28 
(1814).
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Further, in establishing and funding a military force that is capable of being 
projected anywhere around the globe, Congress has given the President, as Com
mander in Chief, considerable discretion in deciding how that force is to be de
ployed.5 See Johnson v. E isentrager, 339 U.S. 763, 789 (1950); cf. Maul v. United  
States, 274 U.S. 501, 515-16 (1927) (Brandeis and Holmes, JJ., concurring) 
(President “may direct any revenue cutter to cruise in any waters in order to per
form any duty of the service”). By declining, in the WPR or other statutory law, to 
prohibit the President from using his conjoint statutory and constitutional powers 
to deploy troops into situations like that in Haiti, Congress has left the President 
both the authority and the means to take such initiatives.

In this case, the President reported to Congress, consistent with the W PR, that 
United States military forces, together with units supplied by foreign allies, began 
operations in Haitian territory, including its territorial waters and airspace. The 
President stated in his report that he undertook those measures “to further the na
tional security interests of the United States; to stop the brutal atrocities that 
threaten tens of thousands of Haitians; to secure our borders; to preserve stability 
and promote democracy in our hemisphere; and to uphold the reliability of the 
commitments we make, and the commitments others make to us, including the 
Governors Island Agreement and the agreement concluded on September 18 in 
Haiti.” Letter to the Speaker of the United States House of Representatives from 
the President at 2 (Sept. 21, 1994). We believed that the deployment was fully 
consistent with the WPR, and with the authority Congress reserved to itself under 
that statute to consider whether affirmative legislative authorization for the con
tinuance of the deployment should be provided.

III.

Finally, in our judgment, the Declaration of War Clause, U.S. Const, art. I, § 8, 
cl. 11 (“[t]he Congress shall have Power . . . [t]o declare W ar”), did not o f its own 
force require specific prior congressional authorization for the deployment of 
troops at issue here. That deployment was characterized by circumstances that 
sufficed to show that the operation was not a “war” within the meaning of the 
Declaration of War Clause.6 The deployment was to have taken place, and did in 
fact take place, with the full consent of the legitimate government of the country

5 We recognize, o f  course, that the W PR provides that authority to introduce the arm ed forces in to  hos
tilities or situations where hostilities are clearly indicated may not be inferred from an appropriation act, 
unless that statute "states that it is intended to constitute specific statutory authonzation  within the meaning 
o f this chapter " 50  U S C  !) 1547(a)

6 See Note, Congress, The President. A nd  The Power To Commit Forces To C om bat, 81 Harv. L Rev. 
1771, 1790 (1968) (describing other limited interventions and suggesting conclusion that ' “ war' in the sense 
o f article J, section 8, requiring congressional sanction, does not include interventions to  m aintain order in 
weak countries w here a severe contest at arms with another nation is not likely to result"). Here, o f  course, 
there is still less reason to consider the deploym ent a "w ar,” since it was undertaken at the request o f the 
recognized, dem ocratically-elected governm ent, and not merely to "m aintain order."
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involved.7 Taking that and other circumstances into account, the President, to
gether with his military and intelligence advisors, determined that the nature, 
scope, and duration of the deployment were not consistent with the conclusion that 
the event was a “war.”

In reaching that conclusion, we were guided by the initial premise, articulated 
by Justice Robert Jackson, that the President, as Chief Executive and Commander 
in Chief, “is exclusively responsible” for the “conduct of diplomatic and foreign 
affairs,” and accordingly that he may, absent specific legislative restriction, deploy 
United States armed forces “abroad or to any particular region.” Johnson v. Eis- 
en trager, 339 U.S. at 789. Presidents have often utilized this authority, in the ab
sence of specific legislative authorization, to deploy United States military 
personnel into foreign countries at the invitation o f the legitimate governments of 
those countries. For example, during President T aft’s Administration, the recog
nized government of Nicaragua called upon the United States to intervene because 
of civil disturbance. According to President Taft, “[t]his led to the landing of ma
rines and quite a campaign . . . .  This was not an act of war, because it was done 
with the consent of the lawful authorities of the territory wliere it took place.” 
W illiam Howard Taft, The Presidency 88-89 (1916).8

In 1940, after the fall of Denmark to Germany, President Franklin Roosevelt or
dered United States troops to occupy Greenland, a Danish possession in the North 
Atlantic of vital strategic interest to the United States. This was done pursuant to 
an agreement between the United States and the Danish Minister in Washington, 
and was welcomed by the local officials on Greenland.9 Congress was not con
sulted or even directly informed. S ee  James Grafton Rogers, World Policing and 
the Constitution  69-70 (1945). Later, in 1941, the President ordered United States 
troops to occupy Iceland, an independent nation, pursuant to an agreement between 
himself and the Prime Minister of Iceland. The President relied upon his authority 
as Commander in Chief, and notified Congress only after the event. Id. at 70-71. 
More recently, in 1989, at the request of President Corazon Aquino, President 
Bush authorized military assistance to the Philippine government to suppress a 
coup attempt. Pub. P apers o f  G eorge Bush 1615 (1989).

Such a pattern of executive conduct, made under claim of right, extended over 
many decades and engaged in by Presidents of both parties, “evidences the exis
tence of broad constitutional power.” 4A Op. O.L.C. at 187.

W e are not suggesting, however, that the United States cannot be said to engage 
in “war” whenever it deploys troops into a country at the invitation of that coun-

7 M oreover, the deploym em  accorded wilh United Nations Security C ouncil Resolution No 940 (1994). 
T here can thus be no question but that the deploym ent ts lawful as a matter o f international law

8 President G rover C leveland had also opined  that a "‘m ilitary dem onstration” on the soil o f a foreign 
country was not an “act o f w ar” if it was “m ade either with the consent o f  the [foreign] governm ent . or for 
the bona j id e  purpose o f protecting the im periled lives and property o f citizens o f the United States ** 9 
M essages an d  Papers o j the Presidents 1789-1897, at 466 (Jam es R ichardson ed , 1898).

9 T he D anish King and m inisters were in G erm an hands at the time
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try’s legitimate government. Rather, we believe that “war” does not exist where 
United States troops are deployed at the invitation of a fully legitimate government 
in circumstances in which the nature, scope, and duration of the deployment are 
such that the use of force involved does not rise to the level of “war.”

In deciding whether prior Congressional authorization for the Haitian deploy
ment was constitutionally necessary, the President was entitled to take into account 
the anticipated nature, scope, and duration of the planned deployment, and in par
ticular the limited antecedent risk that United States forces would encounter sig
nificant armed resistance or suffer or inflict substantial casualties as a result of the 
deployment.10 Indeed, it was the President’s hope, since vindicated by the event, 
that the Haitian military leadership would agree to step down before exchanges of 
fire occurred. Moreover, while it would not be appropriate here to discuss opera
tional details, other aspects of the planned deployment, including the fact that it 
would not involve extreme use of force, as for example preparatory bombardment, 
were also relevant to the judgment that it was not a “war.”

On the basis of the reasoning detailed above, we concluded that the President 
had the constitutional authority to deploy troops into Haiti even prior to the Sep
tember 18 agreement.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel

10 Allhough the President found lhai the deploym ent would not be w ithout risk, he and his senior advisers 
had also determ ined that the United States would introduce a force o f sufficient size to deter arm ed resis
tance by the Haitian military and thus to hold both United States and H aitian casualties to a m inim um  The 
fact that the United States planned to deploy up to 20,000 troops is not in uself dispositive on the question 
whether ihe operation was a "w ar" in the constitutional sense, since the very size o f the force was designed 
to reduce or elim inate the likelihood o f armed resistance.
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Availability of Money Damages Under the 
Religious Freedom Restoration Act

Section 3(c) o f  the Religious Freedom Restoration Act, w hich makes available “appropriate re lie f’ in 
jud icial proceedings against federal and state governm ent entities, does not waive or abrogate the 
sovereign im m unity o f  federal and state governm ents against the aw ard o f  money damages.

October 7, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A s s o c i a t e  A t t o r n e y  G e n e r a l

W e have considered whether the Religious Freedom Restoration Act of 1993 
(“RFRA ”), Pub. L. No. 103-141, 107 Stat. 1488, authorizes the recovery of money 
damages in suits against the United States or state governments. The specific 
question we have addressed is whether section 3(c) of RFRA, which makes avail
able “appropriate re lie f’ in judicial proceedings against federal and state govern
ment entities,1 waives or abrogates the sovereign immunity that would otherwise 
bar the award of money damages against the United States and state governments. 
On this point, we are in agreement with the conclusion of the Second Working 
Draft (“W orking Draft”) prepared by the Department’s RFRA Task Force: 
RFRA ’s reference to “appropriate re lie f’ is not sufficiently unambiguous to abro
gate or waive sovereign immunity for damages. See Working Draft at 43-44.

“W aivers o f the Government’s sovereign immunity, to be effective, must be 
unequivocally expressed.” United S tates v. N ordic Village, Inc., 503 U.S. 30, 33 
(1992) (internal quotation marks and citations omitted); see also United States v. 
Idaho, ex rel. Dir., D e p ’t o f  Water Resources, 508 U.S. 1, 6 (1993). Under this 
“unequivocal expression” standard, a statutory provision waives sovereign immu
nity for monetary claims only if there is unavailable any plausible reading of the 
provision that would not authorize monetary relief. Nordic Village, 503 U.S. at 34, 
37. It is not enough, in other words, that the provision in question can be read, and 
even read naturally, to authorize monetary recovery; so long as the provision also 
is “susceptible” of an interpretation that does not authorize monetary relief, there 
has been no effective waiver. Id. The standard for finding congressional abroga
tion of state Eleventh Amendment immunity from damages awards is substantially 
the same. See id. at 37; see also Hoffman  v. Connecticut D e p ’t o f  Income M ainte

* E d i to rs  N ote. In C ity  o f Boerne v Flores, 521 U.S. 507 (1997), the Suprem e Court found the Religious 
Freedom  R estoration  A ct to be unconstitutional as applied to state governm ents However, RFRA continues 
to apply  to actions against the federal government.

1 Section  3(c) provides that “ [a] person w hose religious exercise has been burdened in violation o f this 
section m ay assert lhat v iolation as a claim o r defense in a jud ic ia l proceeding and obtain appropriate relief 
against a governm ent.” “G overnm ent” is defined in section 5(1) o f RFRA to include both the United States 
and state governm ents.
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nance, 492 U.S. 96, 101-02 (1989) (plurality opinion) (analyzing provision at issue 
in Nordic Village under Eleventh Amendment); Dellmuth v. Muth, 491 U.S. 223, 
228 (1989) (abrogation of Eleventh Amendment immunity must be “unmistakably 
clear in the language of the statute”). This strict standard applies even to statutes 
that are remedial in nature. See Library o f  Congress v. Shaw, 478 U.S. 310, 318
(1986) (applying strict construction rule to find that Title VII does not waive im
munity with respect to recovery of interest).

RFRA’s use of the phrase “appropriate re lie f’ does not meet the “unequivocal 
expression” standard. To be sure, “appropriate re lie f’ could be read broadly to 
encompass monetary damages. But such language does not clearly and unequivo
cally reflect an intent to waive sovereign immunity for money damages. The term 
“appropriate re lie f’ inherently conveys the possibility that the nature and scope of 
the remedy for different conduct by different defendants could be subject to vari
ance. Accordingly, “appropriate re lie f’ against a sovereign defendant easily can be 
interpreted to encompass only equitable, non-monetary relief. This narrower con
struction is further supportable on the ground that the Administrative Procedure 
Act (“APA”), 5 U.S.C. §§ 701-706, already has waived the sovereign immunity of 
the United States against non-monetary relief.2 See Authority o f  USDA to Award 
Monetary Relief fo r Discrimination, 18 Op. O.L.C. 52, 57-60,'65-66 (1994) 
(concluding that Fair Housing Act and Rehabilitation Act do not waive federal 
government’s immunity from monetary damages). This waiver applies to any suit 
against the federal government, whether under the APA or under another statute. 
See id. at 59.3 At least with respect to the federal government, then, RFRA’s provi
sion for “appropriate re lie f’ may well have contemplated actions for non-monetary 
relief based on the APA waiver. In any event, whether or not the narrow reading 
of “appropriate re lief’ is the best reading, it is certainly a “plausible” interpreta
tion. Under Nordic Village, this is enough to “establish that a reading imposing 
monetary liability on the Government [or state governments] is not ‘unambiguous’ 
and therefore should not be adopted.” 503 U.S. at 37.4

^The APA provides that
[a]n action in a court of the United States seeking relief other than money damages and stating a 
claim that an agency or an officer or employee thereof acted or failed to act in an official capacity 
or under color of legal authority shall not be dismissed nor relief therein denied on the ground 
that it is against the United States.

5 U S.C. § 702.
3See also Specter v. Garrett, 995 F.2d 404, 410 (3d Cir. 1993); Red Lake Band o f  Chippewa Indians v. 

Barlow, 846 F.2d 474, 476 (8th Cir. 1988); Alabama v. Bowsher, 734 F. Supp. 525, 533 (D.D.C. 1990) 
(discussing D.C. Circuit case law).

4Although legislative history cannot supply the “unequivocal expression” that the Supreme Court re
quires, see Nordic Village, 503 U.S. at 37; Dellmuth, 491 U.S. at 230, legislative history may be relevant 
where it reinforces a text-based conclusion that a statute does not waive or abrogate sovereign immunity. 
RFRA’s legislative history is largely silent on this point. It may be o f some significance, however, that in 
estimating the effect o f RFRA on direct spending by the federal and state governments, the Congressional 
Budget Office anticipated awards o f attorney’s fees but made no mention of possible damages awards. See 
S. Rep. No. 103-111, at 15-16 (1993); H.R. Rep. No. 103-88, at 11 (1993).
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It was suggested at a RFRA Task Force meeting that this conclusion is in ten
sion with Franklin  v. Gwinnett County Pub. Schs., 503 U.S. 60 (1992), in which 
the Supreme Court held that a damages remedy is available under Title IX despite 
the absence of explicit congressional authorization. Franklin, however, is not on 
point here. Franklin involved a suit against a school district, and school districts 
generally are not treated as “arms o f the state” to which Eleventh Amendment im
munity extends. See Mt. Healthy C ity Sch. Dist. Bd. o f  Educ. v. D oyle, 429 U.S. 
274, 280-81 (1977); Am bus v. G ranite Bd. o f  Educ., 995 F.2d 992, 995 (10th Cir. 
1993). Accordingly, the Court in Franklin was not faced with a sovereign immu
nity claim, and had no occasion to apply the “unequivocal expression” standard 
that governs RFRA suits against the federal and state governments.

It should be noted that the conclusion reached here is hardly anomalous. Money 
damages are similarly unavailable in civil rights enforcement suits against the 
states (or, more accurately, against state officers in their official capacities) under 
42 U.S.C. § 1983. See Will v. M ichigan D ep ’t o f  State P o lice , 491 U.S. 58, 70-71
& n.10 (1989); Quern v. Jordan, 440 U.S. 332 (1979). Congress quite reasonably 
could have chosen to limit RFRA plaintiffs to the same kind of equitable remedies 
available in such § 1983 actions. Conversely, to the extent § 1983 allows recovery 
of money damages against state officers in their personal capacities, see Scheuer v. 
Rhodes, 416 U.S. 232 (1974) (state executive officers personally liable for dam
ages under § 1983, subject to qualified immunity), a RFRA claimant also may re
cover damages against an officer in his or her personal capacity by asserting RFRA 
in a § 1983 action.

Finally, it is important to recognize that the federal and state governments are 
not the only potential defendants under RFRA. RFRA’s definition of a 
“government” from which “appropriate re lief’ may be obtained extends also to 
state “subdivision[s],” to “official[s],” and to “other person[s] acting under color of 
law.” RFRA § 5(1). Political subdivisions that cannot be characterized as “arms 
of the state,” such as counties and municipal corporations, are not protected by 
Eleventh Amendment immunity, see  Mt. Healthy, 429 U.S. at 280; likewise, sover
eign immunity poses no bar to the recovery of damages against officials sued in 
their personal capacities or private parties acting under color of law, see Hafer v. 
M elo, 502 U.S. 21, 25-28 (1991). Accordingly, the “unequivocal expression” 
standard that governs sovereign immunity cases would not apply in RFRA suits 
against such entities.

Rather, such cases would be governed by the traditional presumption that all 
customary judicial relief, including damages, is available when Congress provides 
a statutory right of action. See Franklin, 503 U.S. at 76 (damages available under 
Title IX ’s implied cause of action); Carey v. Piphus, 435 U.S. 247, 255 (1978) 
(damages available under § 1983 though Congress did not “address directly the 
question of damages”); see generally Bell v. Hood, 327 U.S. 678, 684 (1946). 
When sovereign immunity concerns are removed from the equation, in other
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words, the interpretive presumption is reversed: as against entities unprotected by 
sovereign immunity, Congress must provide “clear direction to the contrary” if it 
wishes to make money damages unavailable in a cause of action under a federal 
statute. See Franklin, 503 U.S. at 70-71 (“absent clear direction to the contrary by 
Congress, the federal courts have the power to award any appropriate relief in a 
cognizable cause of action brought pursuant to a federal statute”). Because 
RFRA’s reference to “appropriate re lief’ does not clearly exclude money damages, 
there is a strong argument that under the Franklin standard money damages should 
be made available to RFRA plaintiffs in suits against non-sovereign entities. Cf. 
Reich v. Cam bridgeport A ir Sys., Inc., 26 F.3d 1187, 1190-94 (1st Cir. 1994) 
(under Franklin presumption, statute providing for “all appropriate re lie f’ author
izes recovery of money damages).

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel

183



The Twenty-Second Decennial Census

N either the Enum eration C lause o f  the Constitution nor the Census Act precludes the Bureau o f  the 
C ensus from  statistically  adjusting “headcounts” in the decennial census for the year 2000 or con
ducting the non-response follow-up on a  sam ple basis.

The provision in the Census Act prohibiting sampling fo r purposes o f  apportionment o f the House of 
R epresentatives does not preclude reliance upon statistical adjustm ents that would improve the ac
curacy o f  “headcount” data

October 7, 1994

M e m o r a n d u m  f o r  t h e  S o l ic it o r  G e n e r a l

You have asked, on behalf of the Department of Commerce, for our advice on 
the questions whether the use of statistically adjusted census figures would be con
sistent with the Constitution, U.S. Const, art. I, § 2, cl. 3, and with the Census Act, 
13 U.S.C. §§ 1-307. The questions arise because the traditional method o f taking 
the census fails to count a significant portion of the population, and in particular 
disproportionately undercounts identifiable racial and ethnic minorities. In light of 
these problems, the Department o f Commerce is considering the use of statistical 
adjustments in the twenty-second decennial census (for the year 2000) before the 
final count is completed in order to improve the accuracy of that census. The De
partment of Commerce is also considering the use of sampling to conduct the fol
low-up on households that did not respond to its initial mailing of questionnaires. 
Accordingly, it desires to know whether such procedures would be lawful. We 
conclude that both of the proposed changes in conducting the census would be 
lawful.*

I.

The Constitution “provides the basis for the decennial censuses, but does not 
specify the details of their administration.” Seventeenth D ecennial Census, 41 Op. 
A tt’y Gen. 31, 32 (1949). Instead, the Constitution vests in Congress the power to 
conduct an “actual Enumeration . . .  in such M anner as they shall by Law direct.” 
U.S. Const, art. I, § 2, cl. 3. Congress’s power has in turn been vested in the Bu
reau of the Census (the “Bureau”), a component of the Department of Commerce. 
See 13 U.S.C. § 2.

" E d ito r’s Note: S ubsequent to the date o f  this opinion, the Suprem e C ourt held that the Census Act pro
hibits the proposed uses o f statistical sam pling in calculating population for congressional apportionm ent 
purposes. S ee  D epartm ent o f  Commerce v United S tates H ouse o f  R epresentatives, 119 S C t 765, 779 
(1999). T he C ourt did not reach the constitutional question. Id.
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The primary purpose of the decennial census' is to provide the basis for 
Congress’s apportionment of seats in the House of Representatives among the 
States.2 The census also serves several other legally significant objectives. His
torically, the decennial census has been “an enumeration not only of free persons in 
the States but of free persons in the Territories, and not only an enumeration of 
persons but the collection of statistics respecting age, sex, and production.” Legal 
Tender Cases, 79 U.S. (12 Wall.) 457, 536 (1870). “The census today serves an 
important function in the allocation of federal grants to states based on population. 
In addition, the census also provides important data for Congress and ultimately for 
the private sector.” Baldrige v. Shapiro, 455 U.S. 345, 353 (1982); see generally  
Note, Demography and Distrust: Constitutional Issues o f  the Federal Census, 94 
Harv. L. Rev. 841, 844-45 (1981).

The traditional method for conducting the decennial census “is a headcount 
rather than an estimation based on sampling.” Tucker v. United States D e p ’t o f  
Commerce, 958 F.2d 1411, 1412 (7th Cir.), cert, denied, 506 U.S. 953 (1992).3 
The term “headcount” is somewhat misleading, however. “The census . . .  is not a 
headcount in which each and every person residing in the United States on a given 
date is counted by the Census Bureau. Rather, it is a survey of the population that 
through the responses of one member of each household attempts to enumerate the 
entire population.” Carey v. Klutznick, 508 F. Supp. 420, 426 (S.D.N.Y. 1980), 
re v ’d, 653 F.2d 732 (2d Cir. 1981), cert, denied, 455 U.S. 999 (1982).

In the 1990 census, the Bureau’s tabulation had four phases. First, relying on 
lists compiled by commercial sources and its own fieldwork, the Bureau derived a 
mailing list of as many households as it could locate. Second was the “mail 
out/mail back” phase, in which the Bureau mailed out questionnaires to each 
household on its list, and requested their return by April 1, 1990. (The return rate 
was 63%.) The third phase was a follow-up in which the Bureau sent out another 
round of mailings. The fourth phase comprised efforts by census enumerators, in 
person, to contact non-responding households (or other reliable sources) to obtain 
the needed information. Following that, the Bureau undertook “coverage im
provement programs” designed to reach non-respondents in other ways, including 
rechecks of all vacant or uninhabitable housing units, recanvassing of selected 
blocks, an advertising campaign, checks of parolees and probationers, and a local

1 There is also a m id-decade census. See  13 U S.C. § 141(d)
2 The apportionm ent of Representatives am ong the Stales in turn affects the allocation o f Electoral C ol

lege votes to the Stales. See  U.S Const art. II, § I, cl 2.
1 The first statute authorizing a census, "A n Act providing for the enum eration o f the Inhabitants o f the 

United States" (M ar I, 1790), declared that “the m arshals o f  the several districts o f the United S tates” were 
“authorized and required to cause the num ber o f the inhabitants w ithin their respective districts lo be taken,” 
om itting Indians not taxed. 4 N ationa l Stale Papers o f  ihe U nited States, 1789-1817, at I (Eileen Daney 
Carzo ed , 1985). It further placed on “each and every person more than sixteen years o f age” the obligation 
to provide the census-taker “a true account, if required, to the best o f his or her know ledge, of all and every 
person belonging to [the respondent's] family ” Id  at 3.
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government review. See City o f N ew York v. U nited States D e p ’t o f  Commerce, 34 
F.3d 1114 (2d Cir. 1994), re v ’d, 517 U.S. 1 (19 9 6 )4

Like earlier censuses, the 1990 census concededly did not count the entire 
population of the United States.5 Given the inherent difficulties of census-taking 
and the existence of financial and time constraints, some degree of inaccuracy in 
the census count is perhaps inevitable. The Bureau itself believes that “every cen
sus has necessarily involved an undercount,” Young v. Klutznick, 497 F. Supp. 
1318, 1327 (E.D. Mich. 1980), r e v ’d, 652 F.2d 617 (6th Cir. 1981), cert, denied, 
455 U.S. 939 (1982), and the courts agree that “a perfectly accurate count of up
wards of 250 million people” is simply not “feasible.” City o f  D etroit v. Franklin, 
4 F.3d at 1377.6 Far more troubling than the bare existence of an undercount is the 
fact that the 1990 census perpetuated a pattern, the existence of which has been 
recognized since 1940, o f differentially undercounting African Americans.7 The 
1990 census also differentially undercounted Hispanics: the estimated undercount 
for that group was 5.2%, as against an estimated undercount of 2.1% for the popu
lation at large.8 The Bureau “specifically acknow ledge^] an undercount in the 
1990 census ranging from 1.7 percent of whites to 5.2 percent of Hispanics.”9 

Despite that acknowledgement, the Secretary of Commerce declined in 1991 to 
adjust the 1990 census figures to correct for the undercounts.10 The Secretary’s

4 T he B ureau ’s efforts to obtain as accurate a count as possible have been found to be ‘‘extraordinary 
A ccording to one court, the 1990 census is sa id  to be one o f the best ever taken in this country because de 
spite our large population, approximately 98  percent o f the population w as counted.” Citx o f  D etroit v. 
Franklin, 4 F  3d 1367, 1376 (6th Cir. 1993), c er t denied, 510 U.S 1176(1994).

5 T he first census in 1790 counted  over 3 ,890 ,000  people, but fell short o f  the expected 4,000,000 figure 
G eorge W ashington thought it “certain’’ that “our real num bers will exceed, greatly, the official returns of 
them ,’* and T hom as Jefferson considered the uncounted population “very great.” See B aldnge  v Shapiro, 
455 U .S at 353 n 8.

6 S ee  a lso  K archer  v D aggett, 462 U S 725 , 732 (1983) (“ the census data are not perfect, and the well- 
know n restlessness o f the A m erican people m eans that population  counts fo r particular localities are outdated 
long before they are com pleted"); id at 772  (W hite, J , d issenting) (“the census . . cannot be perfect”), 
G affney  v C um m ings, 412 U.S. 735, 745 (1973) (decennial census figures “may be as accurate as such 
im m ense undertakings can be, but they are inherently  less than absolutely accurate ”).

7 In the 1990 census, “Blacks were undercounted by 4 8% , Hispanics by 5 2%, Asian-Pacific Islanders by 
3.1% , A m erican Indians by 5.0% , and non-B lacks by 1.7% ” Senate o f  California v M osbacher, 968 F 2 d  
974, 975 (9th C ir 1992) “In 1940, 10 3 percen t o f blacks w ere missed, com pared to 5 1 percent o f  whites, a 
gap o f 5.2 percentage points. In 1980, 6 2 percen t o f blacks w ere missed, com pared to I 3 percent o f whites, 
for a sim ilar disparity o f 4 9 percentage po in ts .” Samuel Issacharoff & A llan J Lichtm an, The C ensus Un
dercount and  M inority  Representation T h e  C onstitutional Obligation o f  the States to Guarantee Equal 
R epresenta tion , 13 Rev. L ing. 1, 8 (1993) S e e  also G ajfnev v. Cum mings, 412 U S at 745 n.10

8 S ee  S tephen E Fienberg, The New York C ity Census A djustm ent T n a l: Witness f o r  the Plaintiffs, 34 
Junm etric s  J. 65, 70-71 (1993)

9 Tucker, 958 F.2d at 1413; see  generally D ecision o f  the  Secretary o f  Com merce on W hether a S ta tisti
ca l A d justm ent o f  the 1990 C ensus o f Population and H ousing  Should Be M ade fo r  C overage D eficiencies  
Resulting  in an O vercount o r Undercount o f  the  Population, 56  Fed Reg. 33,582 (1991)

10 T he  S ecre tary ’s reasoning, as recapitulated by the Seventh Circuit, was that
w hile ad justm ent by the best method available  would increase the census totals, it would not s ig 
n ificantly  alter the apportionm ent of sea ts  in the House o f Representatives am ong the slates, in 
part because there is overcounting as w ell as undercounting After the dust settled, Illinois’s rep 
resentation would be unchanged, a lthough C alifornia and Arizona would pick up a few seats at 
the expense o f Pennsylvania and W isconsin Federal grant allocations might not be much af-
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decision not to make the adjustment has been the subject of litigation in three cir
cuits, with conflicting results. Compare Tucker (plaintiffs had no judicially en
forceable rights) and City o f  D etroit (same) with City o f  New York (remanding with 
instruction that refusal to adjust could not be upheld unless shown to be necessary 
to a legitimate governmental interest).

The Bureau is currently considering whether to adjust the “raw count” of the 
next decennial census for the year 2000. Sampling was used in connection with the 
1990 census to carry out the “Post-Enumeration Survey” (the “PES”) that meas
ured the undercount for that year. See City o f  New York, 34 F.3d at 1117; David 
A. Freedman, Adjusting the Census o f  1990, 34 Jurimetrics J. 99, 102-03 (1993). 
In that census, the Bureau tested the accuracy of the count by a PES of some 
174,000 households and then matching the questionnaires for households in the 
PES against the same households in the census (including both mail-backs and 
non-response follow-ups). The matching process provided the Bureau with data to 
develop adjusting factors, or “multipliers,” to capture the estimated under- or over
count for some 1,392 demographic subgroups. The application of the multipliers 
to the enumeration data for the subgroups produced the conclusion that 1.6% of the 
total population had not been counted in the census. For the 2000 census, the Bu
reau is considering the use of a sample-based adjustment as in 1990, except that it 
would complete the adjustment before its deadline for reporting State totals to the 
President.

The Bureau is also considering whether to conduct the non-response follow-up 
on a sample basis, rather than sending enumerators to each non-responding house
hold. Specifically, it is proposing to contact, by telephone or in person, between 
25% and 50% of the households that failed to return the census questionnaire. The 
Bureau would then extrapolate from the results of this sample to estimate the whole 
non-respondent population. The Bureau believes that the use of this procedure 
would save it between $300 and $600 million. At the same time, it advises us that 
the procedure would also produce greater accuracy than was achieved in the 1990 
census.

In the past, the Bureau took the position that it would be legally precluded from 
adjusting the census for apportionment purposes. See Census Undercount A djust
ment: Basis fo r  Decision, 45 Fed. Reg. 69,366, 69,371-73 (1980). This claim was 
based on both constitutional and statutory grounds. First, the Bureau has argued 
that

fected either M oreover, any attempt to make a statistical adjustm ent to the mechanical
headcount would, by injecting judgm ental factors —  and ones o f considerable technical com 
plexity to boot, —  open the census process to charges o f political m anipulation And w hile a 
statistical adjustment for the undercount would undoubtedly im prove the accuracy o f the nation
wide census total, there is no consensus among statisticians and dem ographers that it would 
make the state and district census totals —  the level at which the adjustm ent would actually af
fect representation and funding —  more accurate 

Tucker, 958 F.2d at 1413 (citations om itted); see also Cttv o f  New York., 34 F 3d at 1122-23; Senate  o f  C ali
fo rn ia , 968 F 2d at 975
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interpretation o f the phrase “actual enumeration” in Article 1, Sec
tion 2, Clause 3 must begin with the words themselves, and that the 
terms “census” and “enumeration” mean nothing more or less than a 
headcount. [It] say[s] that the use of the modifier “actual” with the 
word “enumeration” can only reinforce the conclusion that the 
framers of the Constitution intended a headcount, and nothing but a 
headcount. [It] further reifies] upon the fact that, with the exception 
o f the 1970 census when imputations were performed which added 
approximately 4.9 million people, the census has been, since 1790, 
an actual headcount and nothing more.

Young v. Klutznick, 491  F. Supp. at 1332. The Bureau has also argued in the past 
that “even if the Constitution does not prohibit an adjustment for apportionment of 
Representatives, Congress has by statute prohibited such an adjustment.” Id. at 
1334. W e consider these issues in turn.

II.

The Enumeration Clause of the Constitution reads in relevant part as follows:

Representatives . . . shall be apportioned among the several States 
. . . according to their respective Numbers . . . .  The actual Enu
meration shall be made within three Years after the first Meeting of 
the Congress of the United States, and within every subsequent 
Term o f ten Years, in such Manner as they shall by Law direct.

U.S. Const, art. I, § 2, cl. 3; see a lso  U.S. Const, amend. XIV, § 2 
(“Representatives shall be apportioned among the several States according to their 
respective numbers, counting the whole number of persons in each State . . . . ”).

The Enumeration Clause was one facet of the “Great Compromise” at the Con
stitutional Convention, which provided for equal representation of the States in a 
Senate, and representation of “the People of the several States” in a House of Rep
resentatives. U.S. Const, art. I, § 2, cl. 1; see generally W esberry v. Sanders, 376 
U.S. 1, 10-16 (1964); Dem ography and D istrust, 94 Harv. L. Rev. at 846. Be
cause the Framers “intended that in allocating Congressmen the number assigned 
to each State should be determined solely by the number of the State’s inhabitants 
. . ..[t]he Constitution embodied Edmund Randolph’s proposal for a periodic cen
sus to ensure ‘fair representation of the people’” W esberry, 376 U.S. at 13-14 
(citations omitted).

Before the first decennial census in 1790, no modern Nation had undertaken a 
census (although all the States of the United States, with some exceptions in the 
South, had done so). See Hyman Alterman, Counting People: The Census in
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History 164 (1969). Thus, when the Framers were apportioning seats in the first 
House of Representatives, their decisions were the outcome of “conjecture and 
political compromise: [they] apparently assigned some of the smaller States a 
number of Representatives not justified by the size of their populations.” M emo
randum for Wendell L. Wilkie II, General Counsel, Department of Commerce, 
from Stuart M. Gerson, Assistant Attorney General, Civil Division at 4 (July 9, 
1991) (the “Gerson Memorandum”).11 The Constitution’s reference to an “actual 
Enumeration” must be explained by reference to the Framers’ ignorance of the 
exact size of the population and its distribution among the States: “[w]hen the 
Constitution speaks of actual enumeration, it speaks of that as opposed to esti
m ates.’’ Young v. Klutznick, 497 F. Supp. at 1332 (emphasis added). A ccord  
Memorandum for Alice Daniel, Assistant Attorney General, Civil Division, from 
John M. Harmon, Assistant Attorney General, Office of Legal Counsel, Re: 
Pending Litigation Concerning S tatistical Adjustment o f  1980 Decennial Census 
Population Data at 2 (Sept. 25, 1980) (the “Harmon Memorandum”) (“the phrase 
[‘actual Enumeration’] was chosen because an accurate population count was es
sential once the Convention decided, in the Great Compromise, that representation 
in the House would be apportioned on the basis of population.”).

The proposal for a periodic enumeration of the population originated, as noted 
above, with Edmund Randolph, as an incident to the Great Compromise. On July 
10, Randolph moved a proposal calling for Congress “to cause a census, and esti
mate to be taken within one year after its first meeting; and every [left blank] years 
thereafter —  and that the Legislature] arrange the Representation accordingly.” 
James Madison, Notes o f  D ebates in the Federal Convention o f  1787 , at 265 
(Adrienne Koch ed., 1966) (bracketed material added). George Mason spoke in 
favor of the motion on the next day, declaring that “[h]e did not object to the con
jectural ratio which was to prevail in the outset; but considered a Revision from 
time to time according to some permanent & precise standard as essential to [the] 
fair representation required in the [first] branch.” Id. at 266. Later in the debate, 
Randolph repeated M ason’s point that “the ratio fix[ed] for the [first] meeting [of 
Congress] was a mere conjecture.” Id. at 267. On August 21, Madison repeated 
that “[t]he last apportionment of Cong[ress], on which the number of Representa
tives was founded, was conjectural and meant only as a temporary rule till a Cen
sus should be established.” Id. at 497. Madison also explained in The F ederalist 
that the provision in Article I, Section 2, Clause 3 of the Constitution for a House 
of Representatives that would consist of sixty-five members in the First Congress 
was merely “a temporary regulation,” to be revised when the findings o f the census

11 See also  Hyman Alterman, Counting People  at 187-88 ("The Convention had available to it estim ates 
o f the white and slave populations in the various stales M ainly on the basis o f these estim ates the C onven
tion decided how  many representatives each state should have until the first census was taken.”).
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of 1790 became known. The Federalist No. 55, at 343 (James Madison) (Clinton 
Rossiter ed., 1961).12

These discussions make it clear that, in requiring an “actual” enumeration, the 
Framers meant a set o f figures that was not a matter of conjecture and compromise, 
such as the figures they had themselves provisionally assumed. An “actual” enu
meration would instead be based, as George Mason put it, on “some permanent & 
precise standard.” There is no indication that the Framers insisted that Congress 
adopt a “headcount” as the sole method for carrying out the enumeration, even if 
later refinements in the metric of populations would produce more accurate meas
ures.

Furthermore, the Framers left it to Congress to conduct the enumeration “in 
such M anner as they shall by Law direct.” U.S. Const, art. I, § 2, cl. 3. That ex
plicit delegation implies that the Framers were willing to allow for innovation in 
the choice of measuring techniques; and, not surprisingly, “the Census Bureau’s 
unbroken historical practice really has been to use modern knowledge and scien
tific techniques to get further and further away from simple headcounting.” Young 
v. Klutznick, 497 F. Supp. at 1333.13 “The result, and not the method, is the im
portant lesson of the historical experience.” Harmon Memorandum at 2.

In addition, Article I, Section 2, Clause 3 of the Constitution was amended by 
section 2 of the Fourteenth Amendment. Section 2 declares that “Representatives 
shall be apportioned among the several States according to their respective num
bers, counting the whole number o f  persons in each State, excluding Indians not 
taxed.” U.S. Const, amend. XIV, § 2. Further, section 5 confers on Congress the 
“power to enforce, by appropriate legislation, the provisions of this article.” Id. 
§ 5. Congress’s powers under section 5 have been “equated . . . with the broad 
powers expressed in the Necessary and Proper Clause, U.S. Const, art. I, § 8, cl. 
18. ‘Correctly viewed, § 5 is a positive grant o f legislative power authorizing 
Congress to exercise its discretion in determining whether and what legislation is 
needed to secure the guarantees o f  the Fourteenth Amendment.’” Fullilove v. 
Klutznick, 448 U.S. 448, 476 (1980) (plurality opinion) (quoting Katzenbach  v. 
M organ, 384 U.S. 641, 651 (1966)). It follows that Congress has broad power to 
determine how to carry out the apportionment called for by section 2, and to con
duct the enumeration on which that apportionment is based. See M assachusetts v. 
M osbacher, 785 F. Supp. 230, 253 (D. Mass.) (three-judge court) (“the exercise of 
Section 5 powers here in defining the methodology for reapportionment falls

12 U S C onst art. I, § 2, cl 3 provided that “until such enum eration shall be m ade,’' the Slates were to 
have p redeterm ined num bers o f  Representatives: three for New H am pshire, eight for M assachusetts, one for 
Rhode Island, five for C onnecticut, six for N ew  York, four for N ew  Jersey, eight for Pennsylvania, one for 
Delaware, six for M aryland, ten for Virginia, five for N orth C arolina, five for South Carolina and three for 
G eorgia, for a total o f sixty-five

n  "Instead  o f headcounting people, [the B ureau] uses the m ail-out form and the m ail-out/m ail-back for
mat to enum erate  m ost persons today ” Id S e e  also C ity o f  D etro it, 4 F  3d at 1377 ( ‘k[t]he Census Bureau 
has not undertaken a door-to-door campaign since the 1960 census and plaintiffs have presented no evidence 
indicating that such an effort would lead to any more accurate resu lts” )
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squarely within the settled recognition of the competence of Congress as a legisla
tive fact finder”), re v ’d  sub nom. Franklin v. Massachusetts, 505 U.S. 788 (1992). 
It would be strange indeed to suppose that Congress —  or its delegate, the Bureau 
—  lacked the power to authorize a statistical adjustment that would correct the 
persistent and acknowledged undercounting of African Americans in that enu
meration, particularly in view of the fact that the Fourteenth Amendment was pri
marily intended for the protection of that class. See Strauder v. West Virginia, 100 
U.S. 303, 306(1880).

Finally, constitutional plaintiffs injured by the decision to use adjusted census 
data for apportionment might argue that so sharp a departure from the Bureau’s 
longstanding practices was unjustified.14 See Senate o f  California, 968 F.2d at 978 
(“the method by which the Secretary is to do the count . . .  is generally expected to 
be a head count”); see a lso Seventeenth Decennial Census, 41 Op. Att’y Gen. at 34 
(if the Director “has consistently followed the practice in question over a long pe
riod of time, and it has not been challenged in the Congress or elsewhere . . .  his 
interpretation ought not to be disturbed except for very weighty reasons”) .15 It 
could be contended that the use of unadjusted “headcounts” almost invariably since 
the first census of 1790 represents a practical construction of the Enumeration 
Clause which the Executive, at least absent weighty reasons, may not reverse. See, 
e.g., Smiley v. Holm, 285 U.S. 355, 369 (1932) (“long and continuous interpreta
tion in the course of official action under the law may aid in removing doubts as to 
its meaning. This is especially true in the case of constitutional provisions gov
erning the exercise of political rights . . . .”); The Pocket Veto Case, 279 U.S. 655, 
688-90 (1929). We believe, however, that the change in the Bureau’s policy would 
be upheld against an attack of this nature if there were adequate proof that statisti
cal adjustments would be feasible and would generate more accurate counts of both 
the total population and of minorities.

Thus, in Franklin v. M assachusetts, the Court upheld the Bureau’s changed 
policy of allocating overseas government personnel to the several states for resi
dence purposes for the 1990 census. The Court stated that

14 The Couri has held thal ' ‘[c]onslitulional challenges lo apportionm ent are justiciable " Franklin  v 
M anachuselts, 505 U S  at 801 W hether constitutional plaintiffs ‘‘have standing lo challenge the accuracy 
o f the data " tabulated by the Bureau, and 'w hether the injury is redressable by the relief sought," id  at 802, 
are o f course separate issues. We shall assum e here thal those conditions might be met. The availability  of 
review under the Adm inistrative Procedure Act (the “A PA ") o f the use o f  adjusted data for reapportionm ent 
seems doubtful after Franklin, however The APA perm its review only o f certain "final" agency actions 
under 5 U.S C § 704 In this case, as in Franklin, it would appear that "the final action com plained o f is that 
of the President, and the President is not an agency w ithin the meaning o f the Act " 505 U S at 796  We 
note that Franklin 's  ruling on the APA represented the view o f a bare majority o f five Justices (including 
Justice W hite), and m ight not be extended by the present Court

15 For analogous reasons, if APA review were available, a change in policy lo allow statistical adjustm ents 
might be attacked as arbitrary, capricious or abusive o f discretion under 5 U S C § 706(2)(A) See M inor  
Vehicle MJrs A s s ’n v. Stale Farm Mm. Auto  Ins Co , 463 U S 29, 42-45 (1983) (presum ption in favor of 
settled agency practice) We believe thal the proposed policy change would survive review under that stan
dard
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the Secretary of Commerce made a judgment, consonant with, 
though not dictated by, the text and history of the Constitution, that 
many federal employees temporarily stationed overseas had retained 
their ties to the States and could and should be counted toward their 
States’ representation in Congress . . . .  The Secretary’s judgment 
does not hamper the underlying constitutional goal of equal repre
sentation, but, assuming that employees temporarily stationed 
abroad have indeed retained their ties to their home States, actually 
promotes equality.

505 U.S. at 806.
In the present case, the validity of the policy change would turn largely on the 

evidentiary showing that the use o f statistical adjustments will produce a more ac
curate count of the population than the bare “headcount” data alone. It appears to 
us that the factual predicate for the change to adjusted figures is adequate. As the 
Second Circuit pointed out, the district court in City o f  New York found “that the 
PES-indicated statistical adjustment was feasible; that for most purposes and for 
most of the population that adjustment would result in a more accurate count than 
the original census; and that the adjustment would lessen the disproportionate un
dercounting of minorities.” City o f  N ew York, 34 F.3d at 1129. Assuming that 
similar findings would hold true for the next decennial census, then we see no rea
son why the Bureau, in the exercise of its expertise and discretion, may not alter its 
past practice and adjust the census figures it obtains through a “headcount.” 16

Accordingly, we conclude that the Constitution does not preclude the Bureau 
from employing technically and administratively feasible adjustment techniques to 
correct undercounting in the next decennial census.

III.

The Census Act includes two provisions authorizing the use of statistical meth
ods, including “sampling,” in conducting its statutory responsibilities. The first 
statute, 13 U.S.C. § 141(a), states that

[t]he Secretary shall, in the year 1980 and every 10 years thereafter, 
take a decennial census of population as o f the first day of April of 
such year, which date shall be known as the “decennial census 
date”, in such form and content as he may determine, including the 
use of sampling procedures and special surveys.

16 M oreover, in light o f the Bureau's position thal the use o f a sam ple-based follow-up for enumerating 
non-respondent households would improve the  accuracy of the final count w hile at the sam e time saving the 
Bureau upw ards o f $300 m illion, we can see no  constitutional objection to the introduction o f that procedure.
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The second statute, 13 U.S.C. § 195, authorizes, indeed mandates, the use of 
sampling, but with a limitation relating to apportionment

[e]xcept for the determination of population for purposes of appor
tionment of Representatives in Congress among the several States, 
the Secretary shall, if he considers it feasible, authorize the use of 
the statistical method known as “sampling” in carrying out the pro
visions of this title.

In the past, the Bureau has taken the position that § 195 prohibits statistical ad
justment of census data for purposes of apportionment. The difficulty centered on 
§ 195’s prohibition on the use of “sampling” in determining the size of the popula
tion for purposes of apportionment. Since the scope of § 195’s exception is not 
plain from the language of the statute, we turn to the legislative history of that sec
tion.

Congress enacted § 195 in 1957, but in a form that authorized, rather than re
quired, the use of sampling; a 1976 amendment transformed the Secretary’s 
authorization into the conditional mandate of the current statute.17 The enacting 
Congress of 1957 considered § 195 to be merely a change “of an administrative 
nature” that was “needed for the timely and efficient performance of the biggest 
jobs the Bureau of the Census has ever undertaken.” S. Rep. No. 85-698, at 2 
(1957), reprinted in 1957 U.S.C.C.A.N. 1706, 1707. The proviso gave the Bureau 
the “authority to use sampling in connection with censuses except for the determi
nation of the population for apportionment purposes.” Id. at 3, reprin ted in 1957 
U.S.C.C.A.N. at 1708.

What Congress originally meant by “sampling” is not clear. In testimony in 
support of the 1957 legislation, Robert W. Burgess, the Director of the Bureau of 
the Census, explained that

[t]he use of sampling procedures would be authorized by the pro
posed new section 195. It has generally been held that the term 
“census” implies a complete enumeration. Experience has shown 
that some of the information which is desired in connection with a 
census could be secured efficiently through a sample survey which 
is conducted concurrently with the complete enumeration of other 
items; that in some instances a portion of the universe to be in
cluded might be efficiently covered on a sample rather than a com
plete enumeration basis and that under some circumstances a 
sample enumeration or a sample census might be substituted for a

17 As enacted in 1957, the statute had stated that "[e]xcept for the determ ination o f population for appor- 
tionm ent purposes, the Secretary may, where he deem s it appropriate, authorize the use o f the statistical 
method known as 'sam pling ' in carrying out the provisions o f this title “ Pub L No 85-207, § 14, 71 Stat 
4 8 1 ,4 8 4  (1957)
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full census to the advantage of the Government. This section, in 
combination with section 193, would give recognition to these facts 
and provide the necessary authority to the Secretary to permit the 
use of sampling when he believes that it would be advantageous to 
do so.

Am endm ent o f  Title 13, United States Code, Relating to Census: Hearings on H.R. 
7911 Before the House Committee on  Post Office and C ivil Service, 85th Cong. 7- 
8(1957).

The Director’s testimony suggests that in enacting § 195, Congress intended 
that the Bureau conduct a “complete enumeration” or a “full census” when deter
mining the size of the population for apportionment purposes, but that the Bureau 
could use “sampling” in other contexts, where a “sample enumeration” or a 
“sample census” might be used “to the advantage of the Government.” Read in the 
light o f the testimony, the statute’s preclusion of “sampling” need not have meant 
that statistical adjustment of census figures was forbidden: Congress may well 
have intended only that the decennial census not be a “sample census.” Moreover, 
a “complete enumeration” or “full census” may affirmatively require  statistical 
adjustments of “headcount” data to be made.

O ur Office has previously argued that the 1957 legislative history should not be 
understood to preclude statistical adjustment. Citing the testimony quoted above, 
we argued that “ [sjampling refers to a representative portion of the whole . . . while 
adjustment refers to additions to the whole, here the headcount. As we read the 
Census Act, there is no statutory prohibition o f statistical adjustment.” Harmon 
M emorandum at 3 (citation omitted). The Congressional Research Service (the 
“CRS”), however, reviewed the same testimony and drew a contrary inference:

it appears that when Section 195 was originally enacted, the De
partment of Commerce took the position that an actual enumeration 
was required for all decennial census purposes. Section 195 was 
enacted in order to relieve this restriction for purposes other than 
apportionment by sanctioning the use of sampling when appropri
ate. There was no need to mention other forms of estimating popu
lation since this section was making an exception to the general 
requirement of an actual enumeration only for sampling. Therefore, 
one may conclude that Section 195 was not intended to sanction the 
use of methods of estimating population other than “sampling,” and 
did not intend to permit the use of this method for purposes of ap
portionment.

Congressional Research Service, Library of Congress, Legal Considerations in 
Census Bureau Use o f  Statistical Projection Techniques to Include Uncounted
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Individuals For Purposes o f  Congressional Reapportionm ent (Mar. 27, 1980), 
(report prepared for Congressional use), reprinted in Problem s with the 1980 Cen
sus Count: Joint Hearing Before the Subcomm. on Commerce, Consumer, and  
M onetary Affairs o f  the House Comm, on Governm ent Operations, and the Sub
comm. on Census and Population o f  the House Comm, on Post Office and C ivil 
Service, 96th Cong. 190 (1980) (the “Joint Hearing”).

The 1976 legislation amending the Census Act, Act of Oct. 17, 1976, Pub. L. 
No. 94-521, 90 Stat. 2459, 2464, was primarily concerned with the establishment 
of mid-decade censuses. In carrying forward (and amending) § 195, we believe 
that Congress meant that while reliance on sampling alone might be appropriate or 
desirable for mid-decade censuses, it should not be the exclusive procedure for 
tabulating the population in decennial censuses.18 So understood, the 1976 re
enactment does not bar the statistical adjustment of the decennial census if such 
adjustments would improve their accuracy.

This interpretation of the 1976 legislative history is not uncontroverted. See 
Gerson Memorandum at 11 (“Congress’ amendment of Section 195 in 1976 is 
similarly open to two alternative interpretations.”). The CRS, noting that both the 
Comptroller General and the Bureau had advised Congress in 1976 of ongoing 
developments in estimating or allocating populations other than sampling, argued 
that “it would be logically inconsistent for Congress to prohibit sampling for pur
poses of reapportionment, but at the same time to permit the use of other tech
niques whose reliability had not yet been determined.” Joint Hearing at 188. 
Based on its review of the legislative history, CRS concluded that “the use of 
demographic estimates for purposes of apportionment of Representatives among 
the States . . .  is prohibited by Section 195 of Title 13.” Id. at 192.19

In our judgment, the better view is that the Census Act does not preclude the 
Bureau from engaging in statistical adjustments of the next set of decennial census 
figures. See Franklin v. M assachusetts, 505 U.S. at 820 (Stevens, J., joined by

18 The Senate Report stated that the section o f the 1976 legislation that m odified 13 U S.C. § 195 '“differs 
from present language which grants the Secretary discretion lo use sam pling w hen it is considered appropri
ate The section as am ended strengthens congressional intent that, whenever possible, sam pling shall be 
used ’’ S Rep No 94-1256, at 6 (1976), reprinted m  1976 U S.C .C  A.N. 5463, 5468

19 One further aspect o f the 1976 legislative history should be noted In the 1970 decennial census, the 
Bureau used “sam pling" to add to the national total the figure o f alm ost five m illion people believed m issing 
from the headcount The Bureau estim ated that it had not contacted som e 10 2 million people, or about 5%  
o f the population O f this 10.2 million not actually counted, 4 9 million were included in the official count 
by “ im putation ” and allocated among the States for apportionm ent o f House seats. Young v K lutzn ick , 497 
F. Supp at 1321, see also  Gerson M emorandum at 15 ( ‘‘In effect, a portion o f  the population was not tabu
lated directly in 1970 Instead, the Bureau obtained an estim ate o f its size from the results o f  statistical 
sam pling and added that estim ate to the total population count "). The d istrict court in Young inferred that 
when Congress amended § 195 in 1976, it was “well aware" o f the B ureau 's adjustm ent o f  the 1970 census 
data and im pliedly consented to that practice 497 F Supp at 1334-35 The court cited no direct evidence, 
however, thal Congress was aware of, and approved, the 1970 census adjustm ent See G erson M em orandum  
at 15 M oreover, as the Bureau argued, see Young, 497 F Supp at 1334, the re-enactm ent o f t} 195 (w ith 
essentially m inor changes from 1957) could be interpreted as a ratification o f the B ureau 's more traditional 
practice o f using only a headcount
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Blackmun, Kennedy and Souter, JJ., concurring in part and concurring in judg
ment) (Census Act “embodies a duty to conduct a census that is accurate and that 
fairly accounts for the crucial representational rights that depend on the census and 
the apportionment”). A non-preclusive reading gives due weight to the fact that, 
when it re-enacted § 195 in 1976, Congress was primarily concerned with institut
ing m id-decade  censuses. Its prohibition on “sampling” in decennial censuses ap
pears to have meant only that while a procedure relying on “sampling” alone might 
be the most cost-effective means to discover the information sought in a mid
decade census, the Bureau should not rely on “sampling” as its exclusive method of 
tabulating population figures in the decennial census. The use of sampling tech
niques in the mid-decade census is “probably a pragmatic necessity in that in
stance, given the vast mobilization of people and resources needed to conduct an 
even somewhat accurate head count.” Senate o f  California, 968 F.2d at 978. De
spite the additional costs entailed, however, Congress did not wish the decennial 
census to consist of “a mere statistical manipulation through the use of sampling 
and other techniques.” Id. Nothing in amended § 195 proscribed  the use of sam
pling or other statistical devices in connection with the decennial “headcount,” 
however, if  such adjustments would result in a more accurate tabulation.

Furthermore, in adopting the Census Act, Congress “left the actual administra
tion o f a great number of necessary details to the judgment and discretion of the 
Director of the Census.” Seventeenth Decennial Census, 41 Op. Att’y Gen. at 33. 
Standing alone, § 141(a), which authorizes the Director to take the decennial cen
sus “in such form and content as he may determine, including the use of sampling 
procedures and special surveys,” would seem to permit statistical adjustments, if in 
the D irector’s judgm ent they would produce greater accuracy. While § 195 un
doubtedly makes an exception for the use of sampling in apportionment, that ex
ception can be construed narrowly, as befits Congress’s otherwise broad delegation 
of power to the Bureau: the section could be taken to mean that while census fig
ures used for apportionment may not be based on sampling alone, it is permissible 
to use population samples as one element in a more complex operation by which a 
prior “headcount” is corrected. Such a reading has in fact generally been adopted 
by the courts. See C arey  v. Klutznick, 508 F. Supp. at 415; Young v. Klutznick, 
497 F. Supp. at 1334-35; see also Gerson Memorandum at 18 (“the weight o f ex
isting caselaw” is “that Section 195 does not preclude statistical adjustment”).20

M oreover, if § 195 were read as preclusive, its constitutionality would be highly 
suspect. Because (as shown above) a non-preclusive reading is a reasonable one, it 
should be preferred.

Substantial constitutional issues would arise under both the Enumeration Clause 
and the Fifth Amendment if § 195 were construed to prevent the Bureau from ad

20 B ut see  Jeffrey  S C ram ptor, Comment, Lies, Dam n Lies and  Sta tistic .1 Dispelling Som e M yths Sur
rounding the U nited  S ta tes C ensus, 1990 Det. C  L Rev 71 (criticizing case law); G erson M em orandum  at
18 C‘[w]e can foresee a cou rt deciding that S ec tion  195, on its face, prohibits statistical adjustm ent").
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justing census data for apportionment. The Enumeration Clause prescribes that 
Representatives be apportioned to the several States “according to their respective 
Numbers,” and it can be argued that the Clause is violated if Representatives are 
apportioned on the basis of a census count that is known to be deficient, but that 
could be rendered more accurate by feasible adjustments. See Franklin v. M assa
chusetts, 505 U.S. at 806 (Bureau’s decision to allocate government personnel sta
tioned abroad to State designated as home of record “does not hamper the 
underlying constitutional goal of equal representation, but . . . actually promotes 
equality”); United States D ep ’t o f  Commerce v. Montana, 503 U.S. 442, 461 
(1992) (Court “might well find” that requirement that Representatives be appor
tioned by reference to the populations of the several States “em bodied] the same 
principle of equality” as found in Wesberry), Carey v. Klutznick, 508 F. Supp. at 
414 (language of Enumeration Clause evinces “an intent that apportionment be 
based on a census that most accurately reflects the true population of each state”); 
cf. Wesberry, 376 U.S. at 13-14.

Furthermore, “[t]he Fifth Amendment . . . might be thought, by analogy to the 
decisions invalidating the malapportionment of state legislatures under the equal 
protection clause, to require the federal government to apportion congressional 
seats . . .  in accordance with an accurate estimate of the number of people in each 
state.” Tucker, 958 F.2d at 1414. See, e.g., Reynolds v. Sims, 377 U.S. 533, 555 
(1964) (“the right of suffrage can be denied by a debasement or dilution of the 
weight of a citizen’s vote just as effectively as by wholly prohibiting the free exer
cise of the franchise”). Thus, the Second Circuit has found that the Bureau’s deci
sion not to adjust the 1990 census figures was constitutionally suspect under the 
Fifth Amendment:

[B]oth the nature of the right and the nature of the affected classes 
are factors that traditionally require that the government’s action be 
given heightened scrutiny: the right to have one’s vote counted 
equally is fundamental and constitutionally protected, and the un
adjusted census undercount disproportionately disadvantages cer
tain identifiable minority groups. . . . That the goal of precise 
equality cannot be achieved nationwide . . . does not relieve the fed
eral government of the obligation to make a good-faith effort to 
achieve voting-power equality “as nearly as is practicable.”

City o f  New York, 34 F.3d at 1128, 1129 (citation omitted).
We need not here consider whether the Second Circuit’s view of the merits is 

correct; nor need we address the issue whether the question the court decided was 
litigable. Suffice it to say that there would be substantial constitutional difficulties 
under both the Enumeration Clause and the Fifth Amendment if § 195 were under
stood to prohibit the Bureau from making practicable statistical adjustments that 
would result in a more accurate tally than the traditional headcount. Section 195
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should be construed, if ‘“ fairly possible,’” to avoid those difficulties. See, e.g., 
A shw ander v. TVA, 297 U.S. 288, 348 (1936) (Brandeis, J., concurring) (citation 
omitted). Because a constitutionally unproblematic reading is justified (and has, in 
fact, been adopted by most courts), it should be adopted.

Accordingly, § 195 does not preclude reliance upon technically feasible statisti
cal adjustments to improve the accuracy of “headcount” data, and specifically to 
correct the differential undercounting of minority group populations. It also does 
not prohibit the Bureau from conducting the non-response follow-up on a sample 
basis, rather than sending enumerators to every non-responding household, where 
the use of the former technique would improve accuracy while substantially low
ering administrative costs.

Conclusion

Neither the Constitution nor the Census Act precludes the Bureau from making 
the proposed statistical adjustments of “headcount” data in the decennial census for 
the year 2000.

WALTER DELLINGER 
Assistant Attorney General 

Office o f  Legal Counsel
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Unconstitutional Statutes

This m em orandum  d iscu sses  the  P res id en t’s constitu tiona l au tho rity  to  decline  to execu te  u n c o n sti tu 
tional statu tes.

N ovem ber 2, 1994 

M e m o r a n d u m  O p in io n  f o r  t h e  C o u n s e l  t o  t h e  P r e s i d e n t

I have reflected further on the difficult questions surrounding a President’s deci
sion to decline to execute statutory provisions that the President believes are un
constitutional, and I have a few thoughts to share with you. Let me start with a 
general proposition that I believe to be uncontroversial: there are circumstances in 
which the President may appropriately decline to enforce a statute that he views as 
unconstitutional.

First, there is significant judicial approval of this proposition. Most notable is 
the Court’s decision in M yers v. United States, 272 U.S. 52 (1926). There the 
Court sustained the President’s view that the statute at issue was unconstitutional 
without any member of the Court suggesting that the President had acted improp
erly in refusing to abide by the statute. More recently, in Freytag v. Com m is
sioner, 501 U.S. 868 (1991), all four of the Justices who addressed the issue agreed 
that the President has “the power to veto encroaching laws . . .  or even to disregard 
them when they are unconstitutional.” Id. at 906 (Scalia, J., concurring); see  also  
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-38 (1952) (Jackson, 
J., concurring) (recognizing existence of President’s authority to act contrary to a 
statutory command).

Second, consistent and substantial executive practice also confirms this general 
proposition. Opinions dating to at least 1860 assert the President’s authority to 
decline to effectuate enactments that the President views as unconstitutional. See, 
e.g., M em orial o f  Captain Meigs, 9 Op. A tt’y Gen. 462, 469-70 (1860) (asserting 
that the President need not enforce a statute purporting to appoint an officer); see 
also  attached annotations of Attorney General and Office of Legal Counsel opin
ions. Moreover, as we discuss more fully below, numerous Presidents have pro
vided advance notice of their intention not to enforce specific statutory 
requirements that they have viewed as unconstitutional, and the Supreme Court has 
implicitly endorsed this practice. See INS v. Chadha, 462 U.S. 919, 942 n.13 
(1983) (noting that Presidents often sign legislation containing constitutionally 
objectionable provisions and indicate that they will not comply with those provi
sions).
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W hile the general proposition that in some situations the President may decline 
to enforce unconstitutional statutes is unassailable, it does not offer sufficient guid
ance as to the appropriate course in specific circumstances. To continue our con
versation about these complex issues, I offer the following propositions for your 
consideration.

1. The President’s office and authority are created and bounded by the Consti
tution; he is required to act within its terms. Put somewhat differently, in serving 
as the executive created by the Constitution, the President is required to act in ac
cordance with the laws —  including the Constitution, which takes precedence over 
other forms of law. This obligation is reflected in the Take Care Clause and in the 
President’s oath of office.

2. W hen bills are under consideration by Congress, the executive branch should 
promptly identify unconstitutional provisions and communicate its concerns to 
Congress so that the provisions can be corrected. Although this may seem ele
mentary, in practice there have been occasions in which the President has been 
presented with enrolled bills containing constitutional flaws that should have been 
corrected in the legislative process.

3. The President should presume that enactments are constitutional. There will 
be some occasions, however, when a statute appears to conflict with the Constitu
tion. In such cases, the President can and should exercise his independent judg
ment to determine whether the statute is constitutional. In reaching a conclusion, 
the President should give great deference to the fact that Congress passed the stat
ute and that Congress believed it was upholding its obligation to enact constitu
tional legislation. Where possible, the President should construe provisions to 
avoid constitutional problems.

4. The Supreme Court plays a special role in resolving disputes about the con
stitutionality of enactments. As a general matter, if the President believes that the 
Court would sustain a particular provision as constitutional, the President should 
execute the statute, notwithstanding his own beliefs about the constitutional issue. 
If, however, the President, exercising his independent judgment, determines both 
that a provision would violate the Constitution and that it is probable that the Court 
would agree with him, the President has the authority to decline to execute the stat
ute.

5. W here the President’s independent constitutional judgment and his determi
nation of the C ourt’s probable decision converge on a conclusion of unconstitu
tionality, the President must make a decision about whether or not to comply with 
the provision. That decision is necessarily specific to context, and it should be
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reached after careful weighing of the effect of compliance with the provision on the 
constitutional rights of affected individuals and on the executive branch’s constitu
tional authority. Also relevant is the likelihood that compliance or non-compliance 
will permit judicial resolution of the issue. That is, the President may base his de
cision to comply (or decline to comply) in part on a desire to afford the Supreme 
Court an opportunity to review the constitutional judgment of the legislative 
branch.

6. The President has enhanced responsibility to resist unconstitutional provi
sions that encroach upon the constitutional powers of the Presidency. Where the 
President believes that an enactment unconstitutionally limits his powers, he has 
the authority to defend his office and decline to abide by it, unless he is convinced 
that the Court would disagree with his assessment. If the President does not chal
lenge such provisions (i.e., by refusing to execute them), there often will be no 
occasion for judicial consideration of their constitutionality; a policy of consistent 
Presidential enforcement of statutes limiting his power thus would deny the Su
preme Court the opportunity to review the limitations and thereby would allow for 
unconstitutional restrictions on the President’s authority.

Some legislative encroachments on executive authority, however, will not be 
justiciable or are for other reasons unlikely to be resolved in court. If resolution in 
the courts is unlikely and the President cannot look to a judicial determination, he 
must shoulder the responsibility of protecting the constitutional role of the presi
dency. This is usually true, for example, of provisions limiting the President’s 
authority as Commander in Chief. Where it is not possible to construe such provi
sions constitutionally, the President has the authority to act on his understanding of 
the Constitution.

One example of a Presidential challenge to a statute encroaching upon his pow
ers that did result in litigation was M yers v. United S tates, 272 U.S. 52 (1926). In 
that case, President Wilson had defied a statute that prevented him from removing 
postmasters without Senate approval; the Supreme Court ultimately struck down 
the statute as an unconstitutional limitation on the President’s removal power. 
M yers is particularly instructive because, at the time President W ilson acted, there 
was no Supreme Court precedent on point and the statute was not manifestly un
constitutional. In fact, the constitutionality of restrictions on the President’s 
authority to remove executive branch officials had been debated since the passage 
of the Tenure of Office Act in 1867 over President Johnson’s veto. The closeness 
of the question was underscored by the fact that three Justices, including Justices 
Holmes and Brandeis, dissented in M yers. Yet, despite the unsettled constitution
ality of President W ilson’s action, no member of the Court in M yers suggested that 
Wilson overstepped his constitutional authority —  or even acted improperly —  by 
refusing to comply with a statute he believed was unconstitutional. The Court in 
Myers can be seen to have implicitly vindicated the view that the President may
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refuse to comply with a statute that limits his constitutional powers if he believes it 
is unconstitutional. As Attorney General Civiletti stated in a 1980 opinion,

M yers  is very nearly decisive of the issue [of Presidential denial of 
the validity of statutes]. M yers  holds that the President’s constitu
tional duty does not require him to execute unconstitutional statutes; 
nor does it require him to execute them provisionally, against the 
day that they are declared unconstitutional by the courts. He cannot 
be required by statute to retain postmasters against his will unless 
and until a court says that he may lawfully let them go. If the statute 
is unconstitutional, it is unconstitutional from the start.

The A ttorney G en era l’s Duty to D efend and Enforce Constitutionally O bjection
able Legislation, 4 A  Op. O.L.C. 55, 59 (1980).

7. The fact that a sitting President signed the statute in question does not change 
this analysis. The text o f the Constitution offers no basis for distinguishing bills 
based on who signed them; there is no constitutional analogue to the principles of 
waiver and estoppel. Moreover, every President since Eisenhower has issued 
signing statements in which he stated that he would refuse to execute unconstitu
tional provisions. See annotations o f  attached signing statements. As we noted in 
our memorandum on Presidential signing statements, the President “may properly 
announce to Congress and to the public that he will not enforce a provision of an 
enactment he is signing. If so, then a signing statement that challenges what the 
President determines to be an unconstitutional encroachment on his power, or that 
announces the President’s unwillingness to enforce (or willingness to litigate) such 
a provision, can be a valid and reasonable exercise of Presidential authority.” The 
Legal S ignificance o f  Presidential Signing Statements, 17 Op. O.L.C. 131, 134 
(1993). (O f course, the President is not obligated to announce his reservations in a 
signing statement; he can convey his views in the time, manner, and form of his 
choosing.) Finally, the Supreme Court recognized this practice in Chadha, 462 
U.S. at 942 n.13: the Court stated that “it is not uncommon for Presidents to ap
prove legislation containing parts which are objectionable on constitutional 
grounds” and then cited the example of President Franklin Roosevelt’s memoran
dum to Attorney General Jackson, in which he indicated his intention not to im
plement an unconstitutional provision in a statute that he had just signed. These 
sources suggest that the President’s signing of a bill does not affect his authority to 
decline to enforce constitutionally objectionable provisions thereof.

In accordance with these propositions, we do not believe that a President is lim
ited to choosing between vetoing, for example, the Defense Appropriations Act 
and executing an unconstitutional provision in it. In our view, the President has the
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authority to sign legislation containing desirable elements while refusing to execute 
a constitutionally defective provision.

W e recognize that these issues are difficult ones. When the President’s obliga
tion to act in accord with the Constitution appears to be in tension with his duty to 
execute laws enacted by Congress, questions are raised that go to the heart o f our 
constitutional structure. In these circumstances, a President should proceed with 
caution and with respect for the obligation that each of the branches shares for the 
maintenance of constitutional government.

WALTER DELLINGER 
Assistant A ttorney General 

Office o f  Legal Counsel

Brief Description of Materials

Attorney General Opinions

1) M em orial o f  Captain Meigs, 9 Op. A tt’y  Gen. 462 (I860): In this opinion the 
Attorney General concluded that the President is permitted to disregard an uncon
stitutional statute. Specifically, Attorney General Black concluded that a statute 
purporting to appoint an officer should not be enforced: “Every law is to be car
ried out so far forth as is consistent with the Constitution, and no further. The 
sound part of it must be executed, and the vicious portion of it suffered to drop.” 
Id. at 469.

2) Constitutionality o f  C ongress’ D isapproval o f  Agency Regulations by Resolu
tions Not Presented to the President, 4A Op. O.L.C. 21 (1980)'. In this opinion 
Attorney General Civiletti instructed Secretary of Education Hufstedler that she 
was authorized to implement regulations that had been disapproved by concurrent 
congressional resolutions, pursuant to a statutory legislative veto. The Attorney 
General noted that “the Attorney General must scrutinize with caution any claim 
that he or any other executive officer may decline to defend or enforce a statute 
whose constitutionality is merely in doubt.” Id. at 29. He concluded, however, 
that “ [t]o regard these concurrent resolutions as legally binding would impair the 
Executive’s constitutional role and might well foreclose effective judicial challenge 
to their constitutionality. More important, I believe that your recognition of these 
concurrent resolutions as legally binding would constitute an abdication of the re
sponsibility of the executive branch, as an equal and coordinate branch of govern
ment with the legislative branch, to preserve the integrity of its functions against 
constitutional encroachment.” Id.
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3) The A ttorney G en era l’s  Duty to  Defend and Enforce Constitutionally O bjec
tionable Legislation, 4A Op. O.L.C. 55  (1980): Attorney General Civiletti, in an
swer to a congressional inquiry, observed that “M yers holds that the President’s 
constitutional duty does not require him to execute unconstitutional statutes; nor 
does it require him to execute them provisionally, against the day that they are de
clared unconstitutional by the courts.” Id. at 59. He added as a cautionary note 
that “ [t]he President has no ‘dispensing power,’” meaning that the President and 
his subordinates “may not lawfully defy an Act of Congress if the Act is constitu
tional. . . .  In those rare instances in which the Executive may lawfully act in con
travention o f a statute, it is the Constitution that dispenses with the operation of the 
statute. The Executive cannot.” Id. at 59-60.

4) L etter fo r  P e ter  W. Rodino, Jr., Chairman, House Judiciary Committee from  
W illiam French Smith, Attorney G eneral (Feb. 22, 1985): This letter discussed the 
legal precedent and authority for the President’s refusal to execute a provision of 
the Competition in Contracting Act. The Attorney General noted that the decision 
“not to implement the disputed provisions has the beneficial byproduct of increas
ing the likelihood o f a prompt judicial resolution. Thus, far from unilaterally nulli
fying an Act of Congress, the Department’s actions are fully consistent with the 
allocation o f judicial power by the Constitution to the courts.” Id. at 8. The letter 
also stated that “the President’s failure to veto a measure does not prevent him sub
sequently from challenging the Act in court, nor does presidential approval of an 
enactment cure constitutional defects.” Id. at 3.

Office of Legal Counsel Opinions

1) M em orandum  fo r  the Honorable Robert J. Lipshutz, Counsel to the President, 
from  John M. Harmon, Assistant A ttorney General, Office o f  Legal Counsel (Sept. 
27, 1977): This opinion concluded that the President may lawfully disregard a 
statute that he interprets to be unconstitutional. W e asserted that “cases may arise 
in which the unconstitutionality of the relevant statute will be certain, and in such a 
case the Executive could decline to enforce the statute for that reason alone.” Id. at 
13. W e continued, stating that “[u]nless the unconstitutionality of a statute is clear, 
the President should attempt to resolve his doubts in a way that favors the statute, 
and he should not decline to enforce it unless he concludes that he is compelled to 
do so under the circumstances.” Id. We declined to catalogue all the considera
tions that would weigh in favor of non-enforcement, but we identified two: first 
the extent of the harm to individuals or the government resulting from enforce
ment; and, second, the creation of an opportunity for a court challenge through 
non-enforcement (e.g., Myers).
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2) Appropriations Limitation fo r  Rules Vetoed by Congress, 4B Op. O.L.C. 731 
(1980): In this opinion we rejected the constitutionality of a proposed legislative 
veto, prior to the Court’s decision in Chadha. We opined that “[t]o regard this 
provision as legally binding would impair the Executive’s constitutional role and 
would constitute an abdication of the responsibility of the Executive Branch.” Id. 
at 734. It should be noted that the legislation in question was pending in Congress, 
and the possibility that President Carter would sign the legislation did not affect 
our analysis of the constitutional issue. We simply stated that, “if enacted, the 
[legislative veto provision] will not have any legal effect.” Id.

3) Issues Raised by Foreign Relations Authorization Bill, 14 Op. O.L.C. 37 
(1990): This opinion also addressed then-pending legislation, in this case the for
eign relations authorization bill for fiscal years 1990 and 1991. The opinion found 
that a provision of the bill was unconstitutional and severable. Regarding non
execution, the opinion stated that “at least in the context of legislation that in
fringes the separation of powers, the President has the constitutional authority to 
refuse to enforce unconstitutional laws.” Id. at 50. The opinion concluded that “if 
the President chooses to sign H.R. 3792, he would be constitutionally authorized to 
decline to enforce” the constitutionally objectionable section. Id. at 37.

4) Issues Raised by Provisions D irecting Issuance o f  Official or D iplom atic P ass
ports, 16 Op. O.L.C. 18 (1992): This opinion concluded that two statutory provi
sions that limited the issuance of official and diplomatic passports were 
unconstitutional and were severable from the remainder of the two statutes. On the 
question of non-execution, the opinion rejected “the argument that the President 
may not treat a statute as invalid prior to a judicial determination.” Id. at 36. The 
opinion concluded that the Constitution authorizes the President to refuse to en
force a law that he believes is unconstitutional.

5) The Legal Significance o f  Presidential Signing Statements, 17  Op. O.L.C. 131 
(1993): This opinion discusses different categories of signing statements, includ
ing those construing bills to avoid constitutional problems and those in which the 
President declares “that a provision of the bill before him is flatly unconstitutional, 
and that he will refuse to enforce it.” Id. at 133. The opinion concludes that such 
“uses of Presidential signing statements generally serve legitimate and defensible 
purposes.” Id. at 137.

Presidential Signing Statements

1) Statement by the State Departm ent (Announcing President W ilson’s Refusal to 
Carry Out the Section o f  the Jones M erchant M arine A ct o f  June 5, 1920, d irect
ing him to terminate treaty provisions restricting the G overnm ent’s right to im pose
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discrim inatory tonnage dues and ta riff  duties), 17 A Compilation o f  the M essages 
and P apers o f  the Presiden ts 8871 (Sept. 24, J920) (Pres. Wilson): The State De
partment announced that it “has been informed by the President that he does not 
deem the direction contained in Section 34 o f the so-called Merchant Marine Act 
an exercise of any constitutional power possessed by the Congress.” Id. The 
statement also defended President W ilson’s decision to sign the bill and noted that 
“the fact that one section o f the law involves elements o f illegality rendering the 
section inoperative need not affect the validity and operation of the Act as a 
whole.” 5 Green Haywood Hackworth, D igest o f  International Law  324 (1943).

2) S pecial M essage to  the Congress Upon Signing the Departm ent o f  Defense 
A ppropriation  Act, Pub. Papers o f  D wight D. E isenhow er 688 (July 13, 1955): 
President Eisenhower, in signing a bill (H.R. 6042) that contained a legislative 
veto, stated that the legislative veto “will be regarded as invalid by the executive 
branch of the Government in the administration of H.R. 6042, unless otherwise 
determined by a court of competent jurisdiction.” Id. at 689.

3) M em orandum  on Informing C ongressional Com m ittees o f  Changes Involving 
Foreign Econom ic A ssistance Funds, Pub. P apers o f  John F. Kennedy 6 (Jan. 9, 
1963): President Kennedy stated that a provision in the bill he was signing con
tained an unconstitutional legislative veto. He announced that “[i]t is therefore my 
intention . . .  to treat this provision as a request for information.” Id.

4) Statem ent by the P residen t Upon Approving the Public Works Appropriations  
Act, Pub. P apers o f  Lyndon B. Johnson 104 (Dec. 31, 1963): President Johnson 
also found that a legislative veto provision was unconstitutional and stated that he 
would treat it as a request for information.

5) Statem ent About Signing the Public Buildings Amendments o f  1972, Pub. P a
pers o f  R ichard Nixon 686  (June 17, 1972): President Nixon stated that a clause 
conditioning the use of authority by the executive branch on the approval of a con
gressional committee was unconstitutional. He ordered the agency involved to 
comply with “the acceptable procedures” in the bill “without regard to the uncon
stitutional provisions I have previously referred to.” Id. at 687.

6) Statem ent on Signing the D epartm ent o f  Defense Appropriation Act o f  1976, 
Pub. P apers o f  G era ld  R. Ford 241 (Feb. 10, 1976): President Ford stated that a 
committee approval mechanism was unconstitutional and announced that he would 
“treat the unconstitutional provision . . .  to the extent it requires further Congres
sional committee approval, as a complete nullity.” Id. at 242.
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7) Statem ent on Signing Coastal Zone M anagement Im provem ent Act o f  1980, 
Pub. P apers o f  Jimmy Carter 2335 (Oct. 18, 1980): President Carter stated that a 
legislative veto provision was unconstitutional and that any attempt at a legislative 
veto would “not [be] regarded as legally binding.” Id.

8) Statem ent on Signing the Union Station Redevelopm ent A ct o f  1981, Pub. P a 
pers o f  Ronald Reagan 1207 (Dec. 29, 1981): President Reagan stated that a leg
islative veto was unconstitutional and announced that “[t]he Secretary of 
Transportation will not . . . regard himself as legally bound by any such resolu
tion.” Id.

9) Statem ent On Signing the National and Community Service A ct o f  1990, Pub. 
Papers o f  G eorge Bush 1613 (Nov. 16, 1990): President Bush rejected the consti
tutionality of provisions that required a Presidentially appointed board exercising 
executive authority to include, among its 21 members, “seven members nominated 
by the Speaker of the House of Representatives . . . [and] seven members nomi
nated by the Majority Leader of the Senate.” Id. at 1614. He announced that the 
restrictions on his choice of nominees to the board “are without legal force or ef
fect.” Id.

10) 7 A Com pilation o f  the M essages and Papers o f  the Presidents 377  (Aug. 14, 
1876) (Pres. Grant): This is one of the earliest of many instances of a President 
“construing” a provision (to avoid constitutional problems) in a way that seems to 
amount to a refusal to enforce a provision of it. An 1876 statute directed that no
tices be sent to certain diplomatic and consular officers “to close their offices.” 
President Grant, in signing the bill, stated that, “ [i]n the literal sense of this direc
tion it would be an invasion of the constitutional prerogatives and duty of the Ex
ecutive.” Id. In order to avoid this problem, President Grant “constru[ed]” this 
provision “only to exercise the constitutional prerogative of Congress over the ex
penditures of the Government,” not to “imply[] a right in the legislative branch to 
direct the closing or discontinuing of any of the diplomatic or consular offices of 
the Government.” Id. at 378.

Other Presidential Documents

1) A Presiden tia l Legal Opinion, 66 Harv. L. Rev. 1353 (1953): This was a legal 
opinion from President Franklin Roosevelt to Attorney General Jackson. President 
Roosevelt stated that he was signing the Lend-Lease Act despite a provision pro
viding for a legislative veto, “a provision which, in my opinion, is clearly uncon
stitutional.” Id. at 1357. The President stated that, “[i]n order that I may be on 
record as indicating my opinion that the foregoing provision of the so-called Lend- 
Lease Act is unconstitutional, and in order that my approval of the bill, due to the
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existing exigencies of the world situation, may not be construed as a tacit acquies
cence in any contrary view, I am requesting you to place this memorandum in the 
official files of the Department of Justice. I am desirous of having this done for the 
further reason that I should not wish my action in approving the bill which includes 
this invalid clause, to be used as a precedent for any future legislation comprising 
provisions of a similar nature.” Id. a t 1358.

2) M essage to the Congress on Legisla tive Vetoes, Pub. Papers o f  Jimmy Carter  
1146 (Jun. 21, 1978): In this memorandum President Carter expressed his strong 
opposition to legislative vetoes and stated that “[t]he inclusion of [a legislative 
veto] in a bill will be an important factor in my decision to sign or to veto it.” Id. 
at 1148. He further stated that, “[a]s for legislative vetoes over the execution of 
programs already prescribed in legislation and in bills I must sign for other rea
sons, the Executive Branch will generally treat them as ‘report-and-wait’ provi
sions. In such a case, if Congress subsequently adopts a resolution to veto an 
Executive action, we will give it serious consideration, but we will not, under our 
reading of the Constitution, consider it legally binding.” Id. at 1149.

Historical Materials

1) Statem ent o f  Jam es Wilson on D ecem ber 1, 1787 on the Adoption o f  the Fed
eral Constitution, reprin ted in 2 Jonathan Elliot, D ebates on the Federal Consti
tution 418  (1836): W ilson argued that the Constitution imposed significant —  and 
sufficient —  restraints on the power of the legislature, and that the President would 
not be dependent upon the legislature. In this context, he stated that “the power of 
the Constitution was paramount to the power of the legislature acting under that 
Constitution; for it is possible that the legislature . . . may transgress the bounds 
assigned to it, and an act may pass, in the usual mode, notwithstanding that trans
gression; but when it comes to be discussed before the ju dges,—  when they con
sider its principles, and find it to be incompatible with the superior power of the 
Constitution,—  it is their duty to pronounce it void  . . . .  In the same manner, the 
President o f the United States could shield himself, and refuse to carry into effect 
an act that viola tes  the Constitution.” Id. at 445-46.

2) L etter fro m  C hief Justice Chase to G errit Smith (Apr. 19, 1868), quoted in J. 
Schuckers, The Life and Public S ervices o f  Salmon Portland Chase 577  (1874): 
Chase stated that President Johnson took the proper action in removing Secretary 
of W ar Stanton without Senate approval, in light of Johnson’s belief that the statu
tory restriction on his removal authority was unconstitutional. In this regard, Chase 
commented that “the President had a perfect right, and indeed was under the high
est obligation, to remove Mr. Stanton, if he made the removal not in wanton disre
gard of a constitutional law, but with a sincere belief that the Tenure-of-Office Act

208



Presidential Authority to Decline lo Execute Unconstitutional Statutes

was unconstitutional and for the purpose of bringing the question before the Su
preme Court.” Id. at 578.

Congressional Materials

1) The P residen t’s Suspension o f  the Competition in Contracting A ct is Uncon
stitutional, H.R. Rep. No. 99-138, 1st Sess. (1985): The House Committee on 
Government Operations concluded that the President lacked the authority to refuse 
to implement any provision of the Competition in Contracting Act. The Commit
tee stated that, “[t]o adopt the view that one’s oath to support and defend the Con
stitution is a license to exercise any available power in furtherance of one’s own 
constitutional interpretation would quickly destroy the entire constitutional scheme. 
Such a view, whereby the President pledges allegiance to the Constitution but then 
determines what the Constitution means, inexorably leads to the usurpation by the 
Executive of the others’ roles.” Id. at 11. The Committee also stated that “[t]he 
Executive’s suspension of the law circumvents the constitutionally specified means 
for expressing Executive objections to law and is a constitutionally impermissible 
absolute veto power.” Id. at 13.

2) Memorandum from  the Congressional Research Service to the Com mittee on 
Government Operations concerning “The E xecutive’s Duty to Enforce the L a w s” 
(Feb. 6, 1985), reprinted in Constitutionality o f  G A O ’s Bid P rotest Function: 
Hearings Before a Subcomm. o f  the House Comm, on Governm ent Operations, 
99th Cong. 544 (1985): This memorandum stated that the President lacks the 
authority to decline to enforce statutes. The CRS argued that “[t]he refusal of the 
President to execute the law is indistinguishable from the power to suspend the 
laws. That power, as is true of the power to amend or to revive an expired law, is a 
legislative power.” Id. at 554.

Cases

1) M yers v. United States, 272 U.S. 52 (1926): The President refused to comply 
with —  that is, enforce —  a limitation on his power of removal that he regarded as 
unconstitutional, even though the question had not been addressed by the Supreme 
Court. A member of Congress, Senator Pepper, urged the Supreme Court to up
hold the validity of the provision. The Supreme Court vindicated the President’s 
interpretation without any member of the Court indicating that the President had 
acted unlawfully or inappropriately in refusing to enforce the removal restriction 
based on his belief that it was unconstitutional.

2) United States v. Lovett, 328 U.S. 303 (1946): The President enforced a statute 
that directed him to withhold compensation from three named employees, even
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though the President believed the law to be unconstitutional. The Justice Depart
ment argued against the constitutionality o f the statute in the ensuing litigation. 
(The Court permitted an attorney to appear on behalf of Congress, amicus curiae, 
to defend the statute.)

3) INS  v. Chadha, 462 U.S. 919 (1983): This case involved the withholding of 
citizenship from an applicant pursuant to a legislative veto of an Attorney General 
decision to grant citizenship. Despite a Carter Administration policy against com
plying with legislative vetoes (see Carter Presidential memorandum, supra), the 
executive branch enforced the legislative veto, and, in so doing, allowed for judi
cial review of the statute. As with Lovett, the Justice Department argued against 
the constitutionality of the statute.

4) M orrison  v. Olson, 4 8 7  U.S. 654  (1988): The President viewed the independ
ent counsel statute as unconstitutional. The Attorney General enforced it, making 
findings and forwarding them to the Special Division. In litigation, however, the 
Justice Department attacked the constitutionality of the statute and left its defense 
to the Senate Counsel, as amicus curiae, and the independent counsel herself.

5) Freytag  v. Com missioner, 501 U.S. 868 (1991): A unanimous Court ruled that 
the appointment of special trial judges by the Chief Judge of the United States Tax 
Court did not violate the Appointments Clause. Five Justices concluded that the 
Tax Court was a “Court of Law” for Appointments Clause purposes, despite the 
fact that it was an Article I court, so  that the Tax Court could constitutionally ap
point inferior officers. Four Justices, in a concurrence by Justice Scalia, contended 
that the Tax Court was a “Department” under the Appointments Clause. The con
currence stated that “Court of Law” did not include Article I courts and that the 
Framers intended to prevent Congress from having the power both to create offices 
and to appoint officers. In this regard, the concurrence stated that “it was not 
enough simply to repose the power to execute the laws (or to appoint) in the Presi
dent; it was also necessary to provide him with the means to resist legislative en
croachment upon that power. The means selected were various, including a 
separate political constituency, to which he alone was responsible, and the power 
to veto encroaching laws, see Art. I, § 7, or even to disregard them when they are 
unconstitutional.” Id. at 906 (Scalia, J., concurring).

6) Lear Siegler, Inc., Energy Prods. Div. v. Lehman, 842 F .2d 1102 (9th Cir. 
1988), w ithdrawn in p a rt 893 F.2d 205  (9th Cir. 1990) (en banc): The President 
refused to comply with provisions o f the Competition in Contracting Act that he 
viewed as unconstitutional and thereby allowed for judicial resolution of the issue. 
The Ninth Circuit rejected the President’s arguments about the constitutionality of 
the provisions. The court further determined that Lear Siegler was a prevailing

210



Presidential Authority’ to Decline to Execute U nconstitutional Statutes

party and was entitled to attorneys’ fees, because the executive branch acted in bad 
faith in refusing to execute the contested provisions. In this regard, the court stated 
that the President’s action was “utterly at odds with the texture and plain language 
of the Constitution,” because a statute is part of the law of the land that the Presi
dent is obligated to execute. Id. at 1121, 1124. On rehearing en banc, the court 
ruled that Lear Siegler was not a prevailing party and withdrew the sections of the 
opinion quoted above.
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Application of 18 U.S.C. § 205 to Communications Between the 
National Association of Assistant United States Attorneys and 

the Department of Justice

T h e  re s tric tio n s  o f  18 U .S .C . § 205 p reclude curren t federa l em p lo y ees  from  rep resen tin g  th e  N ational 
A sso c ia tio n  o f  A ss is tan t U n ited  States A tto rn ey s  be fo re  the D epartm en t o f  Ju stice  rega rd ing  co m 
p e n sa tio n , w o rk p lace  issu es , and o ther issues  that focus on  the in te rests  o f  A ssis tan t U n ited  S tates 
A tto rn ey s  o r an o th e r  d iscre te  and iden tifiab le  c la ss  o f  p e rso n s  o r en tities

S ec tio n  20 5  d o es  no t p rec lu d e  several o th e r  kinds o f  co m m u n ica tio n s  be tw een  the D ep artm en t and 
N A A U S A  o r s im ila r  assoc iations. T h e  D ep artm en t is not p rec luded  from  d ea lin g  w ith  ind iv idual 
A U S A s o r g ro u p s  o f  A U S A s in their o ff ic ia l c ap ac itie s  on  m a tte rs  a ffec ting  A U S A s, e ven  if  those 
A U S A s a re  co in c id en ta lly  m em bers o f  N A A U S A  N o r does  sec tion  205 p lace  any  re s tric tio n s  on  
re p re sen ta tiv e s  w h o  are  n o t current fed e ra l e m p lo y ees , such  as N A A U S A ’s execu tive  d irec to r or 
fo rm er A U S A s no  lo n g e r em ployed b y  the g o v ern m en t F ina lly , d iscussions o f  b road  po licy  d i
re c ted  to w a rd s  a  la rge  and  d iverse g ro u p  o f  p ersons w ou ld  be  p erm issib le  u n d er the statu te.

Novem ber 7, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A t t o r n e y  G e n e r a l

You have asked for our opinion as to whether and how the provisions of 18 
U.S.C. § 205 apply to communications between employee members of the National 
Association of Assistant United States Attorneys (“NAAUSA”) and officials of the 
Department. After consulting with the Office of Government Ethics (“OGE”), 
whose views on this question were provided to us in an advisory opinion dated 
September 28, we have concluded that while discussions of broad policy options 
are not “covered matters” within the meaning of the statute, several of the issues 
NAAUSA may wish to present constitute “covered matters” under § 205. Ac
cordingly, that section’s prohibition on representational activities would bar a fed
eral employee from representing NAAUSA’s position on those matters before 
department officials.

Section 205 is not a barrier to other types of communications between the De
partment and NAAUSA or similar associations. The Department is in no way pre
cluded from dealing with individual or groups of Assistant United States Attorneys 
(“AU SA s”) in their official capacities on matters affecting AUSAs, even if those 
AUSAs are coincidentally members of NAAUSA. Nor does § 205 place any re
strictions on representatives who are not current federal employees, such as 
N A A U SA ’s executive director or any former AUSAs no longer employed by the 
government. Finally, discussions o f broad policy directed towards a large and di
verse group of persons would be permissible under the statute.
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I. Background

NAAUSA characterizes itself as a professional, non-governmental association 
with the primary objective of promoting and protecting the career and professional 
interests of AUSAs. It is incorporated as a non-profit corporation in the District of 
Columbia, and is organized to operate as a business league or trade association 
within the meaning of § 501(c)(6) of the Internal Revenue Code. NAAUSA Arti
cles of Incorporation. NAAUSA’s membership, currently numbering almost
1,000, is open to all current and former AUSAs, including supervisors and manag
ers. The founders of NAAUSA patterned the organization after the Federal Bu
reau of Investigation Agents Association, founded in 1981, and also compare their 
activities to those of national, state, and local bar associations. According to its 
promotional materials, NAAUSA’s immediate priorities include soliciting the 
views of its members on legal and law enforcement issues and presenting those 
views to the Department, Congress and the public; seeking greater AUSA compen
sation from the Department and from Congress, including a retirement plan compa
rable to those enjoyed by other law enforcement personnel, bonuses and cash 
awards; and working with the Department on workplace issues, such as parental 
leave and child care. Membership solicitation letter from Lawrence J. Leiser, 
President, NAAUSA (Jan. 1994); see also  Newsletter of the NAAUSA, vol. 1, 
issue 1 (June 1994).

The executive director of NAAUSA, who is not a federal employee, and its 
president, an AUSA, have requested meetings with the Attorney General, 
the Attorney General’s Advisory Committee (“AGAC”), the Executive Office of 
U.S. Attorneys (“EOUSA”), and other department officials to discuss their con
cerns on behalf of NAAUSA and its members. You have asked us to identify any 
restrictions § 205 would place on NAAUSA’s communications with department 
officials.

II. Section 205: Overview

Section 205 subjects any “officer or employee of the United States in the ex
ecutive, legislative, or judicial branch of the Government or in any agency of the 
United States” who, “other than in the proper discharge of his official duties . . . 
acts as agent or attorney for anyone before any department, agency, court, court- 
martial, officer, or civil, military, or naval commission in connection with any cov
ered matter in which the United States is a party or has a direct and substantial in
terest” to penalties including imprisonment for up to one year and a civil fine of 
not more than $50,000. 18 U.S.C. §§ 205(a), 216. For the purposes of § 205, the 
term “covered matter” is defined as “any judicial or other proceeding, application, 
request for a ruling or other determination, contract, claim, controversy, investiga
tion, charge, accusation, arrest, or other particular matter.” Id. § 205(h).

Application o f  18 U S  C. § 205 to Com m unications Between the N ational Association o f
Assistant United States A ttorneys and the Department o f  Justice
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There are several classes of representations which are not restricted in any way 
by § 205. Representations before Congress, which is not a department, agency, or 
court, are not covered by § 205.' In addition, since § 205’s prohibitions apply only 
to officers and employees of the United States, any non-federal employee repre
sentative o f NAAUSA, such as its current executive director or a former AUSA no 
longer employed by the government, may represent NAAUSA before the Depart
ment without violating the statute.2

W here a federal employee wishes to represent NAAUSA before the Depart
ment, the OGE has stated, and we concur, that

[a]s a general proposition, it seems clear that § 205 would bar an 
employee from representing an employee organization before the 
Government unless the representation was part of the employee’s 
official duties, or otherwise met one of the exceptions in the statute, 
or was undertaken in accordance with a statute that explicitly ex
empted the activity from the proscription of § 205. There is no in
dication that Congress intended to generally exempt employees 
from the prohibition of § 205 when representing employee interest 
groups.

OGE Opinion at 2 (footnote omitted).

A. O fficia l D uties

By its terms, § 205 does not apply to activity undertaken pursuant to an em
ployee’s official duties. For this reason, the activities of employees such as the 
U.S. Attorney members of the AGAC are not restricted by § 205. The members of 
the AGAC, at the direction of the Attorney General, participate in a process estab-

1 W e address in a separate opinion certain F irst A m endm ent and related issues pertaining to testim ony by 
an A U SA  on  leg islation  m  w hich the D epartm ent has an interest, where the AU SA  is not authorized to speak 
on beh alf o f the D epartm ent but rather is appearing in a personal capacity on behalf o f N AAUSA

" Section  205 does not apply to representations made by an employee on his own behalf, or to purely 
factual com m unications As the O G E has explained,

B ecause § 205 does not prohibit self-representation, an em ployee m ay represent his own views 
before the G overnm ent in connection w ith  a particular m atter even if  those views are the same as 
those held by an organization  in which the em ployee happens to be a m ember. . [A]n exam i
nation  o f all o f the circum stances surrounding the com m unication m ight[, however,] indicate that 
the em ployee was in fact representing th e  organization to the G overnm ent on the m atter. For ex
am ple, if  the em ployee’s views were subm itted  in w riting on the organization’s stationery, or if 
the em ployee identified h im self as an o fficer or m em ber o f  the organization in staling his views, 
the G overnm ent m ight properly conclude that the em ployee was really acting as the organiza
tio n 's  representative

Letter for the H onorable W alter Dellinger, A ssistan t Attorney General, O ffice o f Legal Counsel, from Ste
phen D Potts, D irector, O ffice o f G overnm ent Ethics al 2-3 (Sept 28, 1994) (“OGE O pinion") Finally, 
OGE also  noted lhat the prohibitions of § 205 are not applicable to “ [cjom m um cations o f  a purely ministerial 
nature,” such as “responding to requests from the  G overnm ent fo r factual inform ation " Id  at 3
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lished and directed by department officials to accomplish the Department’s mis
sion. See 28 C.F.R. § 0.10 (1994). AGAC members are clearly acting pursuant to 
their official duties, and their representation of other employees or of the Commit
tee does not violate the statute.

NAAUSA cannot be characterized as an internal management committee akin to 
the AGAC. As a corporation, NAAUSA has a legal identity independent of that of 
the Department or its members. Department officials played no role in its creation, 
and exercise no control over its officers or its activities. NAAUSA’s membership 
includes individuals who are no longer employees of the federal government. 
While NAAUSA’s agenda focuses on issues arising from its members’ status and 
responsibilities as AUSAs or former AUSAs, an employee’s decision to participate 
in or represent NAAUSA is not an obligation of his employment, and, concomi
tantly, not an official duty.

B. The Exceptions to Section 205

NAAUSA’s proposed activities do not fall within the scope of the limited ex
ceptions to § 205’s prohibitions. The exception for representation in “personnel 
administration proceedings” is somewhat related to NAAUSA’s objectives. It pro
vides that “[n]othing in subsection (a) or (b) prevents an officer or employee . . . 
from acting [with or] without compensation as agent or attorney for, or otherwise 
representing . . . any person who is the subject of disciplinary, loyalty, or other 
personnel administration proceedings in connection with those proceedings.” 
18 U.S.C. § 205(d)(1). When advising on the appropriateness of instituting crimi
nal charges, we have declined to give the term “personnel administration proceed
ings” an “overly narrow reading,” instead suggesting that it should be read as 
applying to the general class of “personnel matters.” Memorandum for the Deputy 
Attorney General, from Theodore B. Olson, Assistant Attorney General, Office of 
Legal Counsel, Re: A U SA ’s Representation o f  Rem ovable Justice D epartm ent Of
fic ia l at 5-6 (Aug. 31, 1982) (“Olson Memorandum”). The personnel proceedings 
exception, however, is limited to the representation of individual employees, and 
cannot be read as permitting employees to represent associations or corporations in 
personnel matters. OGE has rejected extending the exception for self
representation to representations of employee associations “because it appears that 
the same theory would necessarily apply in cases where an employee represents the 
interest of any organization of which he is a member.” OGE Opinion at 4. Our 
conclusion that the personnel administration exception does not apply to the repre
sentation of an employee association such as NAAUSA is consistent with this rea
soning.

The legislative history of § 205 indicates that Congress included this exception 
to allow “government employees, who are subject to disciplinary or other person
nel action . . .  to obtain a government lawyer to ensure the effective representation
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of their rights without having to incur the expense of hiring private counsel.” See 
Olson M emorandum at 2 (internal quotation marks omitted). The advisory opin
ions of the Office o f Government Ethics construing this exception involve the rep
resentation of individual employees in matters affecting them individually. See, 
e.g., O.G.E. Informal Adv. Op. 85 x 1, (Jan. 7, 1985) in Informal Advisory Letters 
and M em oranda and Form al Opinions 1979-1988, at 511 (1990) {"OGE Informal 
O pinions”) (noting application of this exception to appearances before Military 
Discharge Review Boards and the Boards for the Correction of Military Records 
on behalf o f an individual employee). There is no indication in either the legisla
tive history of § 205 or in those advisory opinions that Congress intended, in addi
tion to facilitating assistance for individual employees facing personnel action, to 
authorize the representation of employee associations in such matters.3

W hile there are no decisions considering the application of the personnel ad
ministration exception to representation of an association or corporation, this Of
fice has addressed the question o f  whether the implied exception for self- 
representation under § 205 allows an employee to represent a corporation in which 
he is the sole shareholder. In that opinion, we advised an agency that § 205 would 
prohibit an employee from acting as agent or attorney on behalf of such a corpora
tion. Conflict o f  Interest-Litigation Involving a Corporation O w ned by G overn
ment A ttorney, 1 Op. O.L.C. 7 (1977). Analyzing the same issue, OGE has 
advised that

[t]he implied exception in section 205 for self-representation does 
not extend to the representation of a distinct legal entity such as a 
corporation (e.g., through an appearance by its President). Moreo
ver, there is nothing in the legislative history on section 205 that 
would indicate that a corporation wholly owned by natural persons 
enumerated in 18 U.S.C. § 205 should also be regarded as being 
covered by the self-representation exception.

O.G.E. Informal Adv. Op. 84 x 14 (Oct. 31, 1984) in O G E Informal Opinions at 
493, 494 (referring to the list of immediate family members the exception codified 
in subsection (e) permits an employee to represent in certain circumstances).

C . S ta tu tory Exem ptions: L abor R elations Statutes

Section 7102 of title 5 gives “employee” members of “labor organization^]” 
the right “to form, join, or assist any labor organization. . . . [S]uch right [i]ncludes

3 C on g ress 's  consideration  and enunciation o f the principles governing collective em ployee activity are 
found in the Federal L abor Relations statutes, not in the conflict o f interest laws As we explain infra, with 
the exception  o f representation on  behalf o f a certified labor organization, the labor statutes do not evince 
any in tent to exem pt associational representation from the ethics provisions o f title 18.
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the right . . .  to act for a labor organization in the capacity of a representative and 
the right, in that capacity, to present the views of the labor organization to heads of 
agencies and other officials of the executive branch of the Government.” 
5 U.S.C. § 7102. After consulting with the Justice Management Division, we have 
concluded that § 7102 does not itself create any right to represent a labor organi
zation or to “bargain” with an agency. Bargaining rights are available only to labor 
organizations that satisfy the requirements for certification in §§ 7111-7114. Un
der the labor management relations statutes, “bargaining” is not limited to negotia
tions for a binding collective agreement. A “discussion” between an agency and a 
labor organization of compensation or parental leave, for example, would probably 
be considered “bargaining” for these purposes. Since NAAUSA is not certified to 
bargain under the relevant provisions, § 7102 confers no representational rights on 
its employee members. The Justice Management Division agrees with this conclu
sion.

III. The Scope o f  “Covered M atter” and NAAUSA’s Objectives

Since an employee’s representation of NAAUSA would not be an aspect of his 
official duties, would not fall under one of the exceptions to § 205, and would not 
be undertaken pursuant to any statute exempting his actions from § 205, the prohi
bitions of the statute would apply. Section 205 penalizes any federal employee 
who “acts as agent or attorney for anyone before any department, agency, court, 
court-martial, officer, or civil, military, or naval commission in connection with 
any covered matter in which the United States is a party or has a direct and sub
stantial interest.” 18 U.S.C. § 205(a)(2). A “covered matter” is defined for pur
poses of the statute as “any judicial or other proceeding, application, request for a 
ruling or other determination, contract, claim, controversy, investigation, charge, 
accusation, arrest, or other particular m atter.” Id. § 205(h) (emphasis added).

A. Covered Matter: A Definition

Section 205 was enacted as part of the comprehensive reform of the government 
ethics laws in 1962. Act of Oct. 23, 1962, Pub. L. No. 87-849, 76 Stat. 
1119, 1122 (“the Act”). In interpreting the term “covered matter” in § 205, it is 
therefore appropriate to consider the language and structure of the other ethics 
provisions contained in the same section of the Act. The portions of the Act 
codified at 18 U.S.C. §§ 203, 207-208 all restrict employees’ conduct in connec
tion with “particular matters” or a list of matters essentially identical to that in 
§ 205(h). 4
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We find the Office of Government Ethics’ regulations and the opinions of this 
Office construing § 208 especially helpful in interpreting the term “covered matter” 
in § 205. Section 208 prohibits any executive branch officer or employee from 
participating “personally and substantially” in any “judicial or other proceeding, 
application, request for a ruling or other determination, contract, claim, contro
versy, charge, accusation, arrest, or other particular matter” in which he has a 
“financial interest.” 18 U.S.C. § 208(a). Like § 205, § 208 is designed to prevent 
a government employee from misusing his official position to advance the interest 
of a non-governmental entity. In addition, the list describing the official actions 
covered by § 208 contains all but one of the terms listed as “covered matters” in 
§ 205. Com pare  § 208(a) (the term “ investigation” is not among the listed matters) 
to § 205(h).

The Office of Government Ethics has issued regulations defining the term 
“particular matter” for the purposes of § 208. In those regulations, “particular 
matter” is defined as

encom passing] only matters that involve deliberation, decision, or 
action that is focu sed  upon the interests o f  specific persons, or a 
discrete and identifiable class o f  persons. Such a matter is covered 
by this subpart even if it does not involve formal parties and may 
include governmental action such as legislation or policy-making 
that is narrowly focused on the interests of such a discrete and iden
tifiable class o f persons. The term particular matter, however, does  
not extend to the consideration or adoption  o f  broad policy options 
that are d irected  to the in terests o f  a large and diverse group o f  
persons.

5 C.F.R. § 2635.402(b)(3) (1994) (emphasis added).

m atter ” 76 Stat at 1122. The term  “covered m atter” w as introduced in the 1989 am endm ents to the statute, 
which also divided § 205 in to  lettered subsections Ethics Reform  Act o f 1989, Pub L No. 101-194, § 404, 
103 Stat. 1716, 1750. T he language sanctioning a federal em ployee who acts as an agent or attorney was 
placed in subsection  (a), and modified to prohibit acting as an agent or attorney “in connection with any 
covered  m atter.” T he  list o f term s beginning w ith “proceeding, application, request for a ruling” was moved 
to the defin ition  o f “covered m atter” in subsection (h) Id.

Section 203 prohibits federal employees from  seeking or accepting com pensation for any representational 
service “ in relation to any proceeding, application, request for a ruling or other determ ination, contract, 
claim , controversy , charge, accusation, arrest o r other particular m atter m which the United States is a party 
or has a direct and substantial in te re s t’’ 18 U .S .C  § 203(a)(1).

Section 207(a) restricts form er employees o f the executive branch from appearing before or com m unicat
ing to federal em ployees “ in connection with a  particular m atter” in which the form er em ployee “participated 
personally  and substantially  ** A “particular m atter” is defined as including “any investigation, application, 
request for a ruling or determ ination, rulem aking, contract, controversy, claim , charge, accusation, anest, or 
jud icia l o r o ther p roceeding .” Id  § 207(i)(3).
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OGE has applied the same standard in construing the terms in § 205. In their 
advisory opinion, OGE noted that

there may be situations where a member of an employee organiza
tion wishes to represent the organization to the Government on a 
matter which is not a “particular matter” within the meaning of 
§ 205. In such a case, the representation would be made in connec
tion with a broad policy m atter that is d irected  to the interests o f  a 
large and diverse group o f  persons rather than one that is focu sed  
on the interests o f  a discrete and identifiable class.

OGE Opinion at 4 (emphasis added).
With the OGE advice and regulations as guidance, we look also to our own 

opinions examining the scope of the term “particular matter” as used in § 208. In 
an unpublished 1990 opinion, this Office addressed that question in some detail. 
Memorandum for C. Boyden Gray, Counsel to the President, from J. Michael 
Luttig, Acting Assistant Attorney General, Office of Legal Counsel, Re: A pplica
bility o f 18 U.S.C. § 208 to General Policy Deliberations, D ecisions and Actions 
(Aug. 8, 1990) (“Gray Memorandum”). That analysis was driven by the principle 
of ejusdem generis, the canon which directs that ‘“ a general statutory term should 
be understood in light of the specific terms that surround it.’” Id. at 3 (quoting 
Hughey v. United States, 495 U.S. 411, 419 (1990)). To determine the scope of 
the term “particular matter” in § 208, it was therefore necessary to ascertain the 
common characteristics of the more specific matters enumerated in the list of cov
ered matters in § 208(a): a judicial or other proceeding, application, request for a 
ruling or other determination, contract, claim, controversy, investigation, charge, 
accusation, arrest, or other particular matter. Each of these specific terms, we con
cluded, involves a determination of the interests of “specific individuals or entities, 
or a discrete and identifiable class of individuals or entities.” Id. at 5. “ ‘The pur
pose of this [particular matter] language throughout the federal conflict of interest 
laws is to limit application of the laws to actions focusing upon particular, distinct, 
and identifiable sets of facts with reasonably measurable implications and conse
quences.’” Id. at 5 n.8 (quoting R. Jordan, Ethical Issues Arising From Presen t or  
Past Government Service, in Professional Responsibility' 171, 177 (1978)).

To illustrate these principles, that opinion observed:

[The] decision to pursue an administrative enforcement action 
against a specific company or group of companies is sufficiently fo
cused upon the interests of a specific entity or a discrete and identi
fiable group of entities as to be comparable in particularity to an 
“investigation,” a “judicial proceeding,” or a “contract” negotiation.
. . .  In contrast, deliberations on the general merits of an omnibus
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bill, such as the Tax Reform Act of 1986, are too diffuse in their fo
cus to be analogous to an “application,” “request for a ruling,” or a 
“claim . . .  In sum, whether or not the object of deliberation, de
cision, or action constitutes a “particular matter” will depend upon 
how closely analogous the object o f deliberation, decision, or action 
is to the object of a typical “judicial proceeding,” “claim,” 
“application,” or other matter enumerated in section 208.

Id. at 6. W e also noted that “governmental action such as legislation or policy
making that is n arrow ly focused upon the interests o f  a specific industry o r  a spe
cific profession  is concerned with a ‘discrete and identifiable class’ and may 
implicate section 208.” Id. at 7 (emphasis added).

Applying these principles, we consider whether representations on behalf of 
NAAUSA would constitute “covered matters” under § 205.

B. A re NAAUSA’s Objectives Particular Matters?

None o f the correspondence we have seen between NAAUSA and the EOUSA 
identifies specific topics for discussion between NAAUSA and department offi
cials. We are of the opinion that many of the issues listed as “ immediate objec
tives” in N A A U SA ’s promotional materials, including those focusing upon the 
terms and conditions of employment for AUSAs, would qualify as “covered mat
ters” under § 205.

AUSAs are a “discrete and identifiable class” by virtue of their employing 
agency, their profession, and their position. See Gray Memorandum at 7 
(governmental action such as legislation or policymaking that is narrowly focused 
upon the interests o f a specific industry or a specific profession is concerned with a 
“discrete and identifiable class”). W hether particular legislation or policy determi
nations constitute “covered matters” will depend upon how closely the matter fo
cuses upon the interests o f AUSAs and upon whether the determination can be 
expected to have a direct and predictable effect on those interests. The inquiry is 
necessarily fact specific and not susceptible to bright line rules.

With that caveat, we are able to draw some general conclusions. The compen
sation and workplace issues NAAUSA has identified as priorities for action will 
generally be covered matters under § 205. Any determination or legislation that 
addressed topics such as raising the AUSA salary cap, improving AUSA retirement 
benefits, reinstating immunity for federal prosecutors, or allowing unscheduled 
overtime bonuses for AUSAs would be focused exclusively on the interests of the 
class of AUSAs.

It is not as clear that discussions of general policy, such as the Crime Bill, 
would inevitably be particular matters. It would be necessary to analyze the factual 
context using the principles outlined above. For example, the question of the ap
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propriate emphasis that the Department should place on prevention programs may 
not sufficiently focus on the interests of AUSAs to be deemed a particular matter, 
while addressing a provision that would increase the number of prosecutors proba
bly would.

It may thus be possible for department officials to meet with employee repre
sentatives of NAAUSA to discuss certain broad policy issues. All parties should 
be aware of the limitations § 205 imposes on the discussion before such a meeting, 
and the agenda should be reviewed to ensure that the discussion does not reach 
“covered matters.”

IV. The Covington M em orandum

Upon learning that this Office would be drafting an opinion analyzing the appli
cation of § 205 to communications with NAAUSA representatives, NAAUSA’s 
counsel submitted a memorandum for our consideration explaining why in their 
view the restrictions of § 205 do not apply. See Memorandum for Carol DiBat- 
tiste, Director, Executive Office for U.S. Attorneys, from Sean F. Foley, Counsel 
to NAAUSA, Covington & Burling (Sept. 13, 1994) (“Covington M emorandum”). 
This section addresses the reasoning of that memorandum.

NAAUSA’s counsel makes three broad arguments that § 205 should not apply 
to activities undertaken on behalf of NAAUSA. First, since the interests of the 
officers and members of NAAUSA are the interests of AUSAs qua AUSAs (or 
former AUSAs), the interests served by contacts between NAAUSA and depart
ment officials do not involve the outside, private interests that Congress sought to 
restrict in § 205. Covington Memorandum at 6. Second, it is argued that the con
tacts by NAAUSA involve “generalized legal and policy issues and do not pertain 
to the day-to-day departmental proceedings covered by § 205.” Id. at 7; see also  
discussion infra at p. 4. Finally, Covington argues that interpreting § 205 to re
strict contacts between members of a professional association and employing agen
cies would be inconsistent with the practice of the Federal Government as 
evidenced by association participation in the National Performance Review, the 
activities of the member associations of the Public Employees Roundtable, and the 
absence of any discussion of § 205 in the chapters of the rescinded Federal Person
nel Manual which encouraged agencies to cultivate a working relationship with 
professional associations. Id. at 8-9.

A. “Outside In terests” an d  the Policy U nderlying § 205

W e agree with NAAUSA’s counsel that the purpose of § 205 is to prohibit a 
Federal employee from representing outside, private interests. W e do not agree 
with his contention that NAAUSA should not be considered an “outside” interest. 
As a non-profit corporation with an independent legal identity, NAAUSA is a pri
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vate entity with interests that are distinct from those of the Department and its 
members. NAAUSA has an institutional interest in raising funds, attracting new 
members, increasing its visibility to the public, and building a reputation as a 
credible, influential body. Gaining access to government decisionmakers serves 
these institutional interests, which cannot be characterized as internal to the De
partment. Nor are these institutional interests necessarily identical to its members’ 
interests as present or former department employees.

The structure of § 205 contradicts the contention that Congress did not intend 
for the prohibition of § 205(a) to cover contacts related to employment matters. If 
this were the case, there would have been no need to include the exception for rep
resentation of employees in “personnel administration proceedings” in § 205(d). 
Moreover, as explained in section II.B, this exception cannot be fairly extended to 
cover representing a corporation or association, even one entirely composed of 
covered employees.

B. N A A U S A ’s O bjectives are n ot C overed M atters

The Covington Memorandum does not address the “particular matter” language 
in § 208 and the accompanying regulations. Counsel for NAAUSA relies instead 
on the language of § 207, portions o f  which forbid conduct related to “particular 
matters” while others apply to “any matter on which such person seeks official 
action.” Id. at 5 (comparing 18 U.S.C. § 207(i)(3) to § 207(c)&(d)). Given the use 
of both terms in § 207, that memorandum argues that Congress could not have 
meant for the term “particular matter” to include “every matter in which a Federal 
employee might become involved in a representational capacity” in § 207, nor by 
analogy in §§ 205 or 203. Id.

W e agree with the conclusion that matters such as the formulation of broad 
policy are not necessarily “particular matters” under § 205. As OGE stated in their 
opinion, “[i]n such a case, the representation would be made in connection with a 
broad policy matter that is directed to the interests of a large and diverse group of 
persons rather than one that is focused on the interests of a discrete and identifiable 
class.” OGE Opinion at 4. A definition of “particular matter” which is limited to 
actions affecting a “discrete and identifiable class” is narrower in scope than the 
language “any matter on which such person seeks official action” in § 207, and is 
consistent with previous constructions of “particular matter” under § 208 and its 
regulations.

The Covington Memorandum does not specify the “legal and policy positions 
affecting AUSAs” that NAAUSA is interested in communicating. Determinations 
regarding the compensation, pensions, or working conditions of AUSAs, which 
have been identified as NAAUSA objectives in NAAUSA publications, would 
constitute covered matters under this definition. Any agent representing NAAUSA
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in the discussion of such matters should therefore not be a current federal em
ployee.

C. Inconsistency with F ederal G overnm ent Practice

The Covington Memorandum argues that interpreting § 205 as restricting con
tacts between agency officials and professional associations would be inconsistent 
with the practice of several federal agencies and groups, including the participation 
of associations in the National Performance Review, the activities of the Public 
Employees Roundtable associations, and the guidelines provided by former chap
ters 251 & 252 of the Federal Personnel Manual. We are not familiar with the pro
cedures of the National Performance Review or of other federal agencies with 
respect to communications with professional organizations. Compliance with 
§ 205 would not necessarily preclude achieving the objectives of the National Per
formance Review. An employee’s participation in a working group or management 
committee structured along the lines of the Attorney General’s Advisory Commit
tee could be undertaken pursuant to his official duties. Section 205 would not re
strict that employee from representing the views of his colleagues or of his office in 
that forum.

We have reviewed the former chapter 252 of the Federal Personnel Manual, 
which did indeed note that “an agency may consult with any association or organi
zation on matters related to its mission and programs” and that “the relationship 
between the agency and the association or organization may be very close and 
mutually beneficial” without any mention of § 205 and its restrictions on commu- 
nications. Federal Personnel Manual, ch. 252 at 3-4 (Jan. 16, 1990). These state
ments are consistent with our conclusion that such an organization may make its 
views known to the Department or meet with Department officials through the or
ganization’s staff or members who are not government employees. However, it is a 
sufficient response to the argument in the Covington Memorandum to state that the 
Department and its employees cannot avoid complying with a criminal statute sim
ply because it is not mentioned in the Federal Personnel Manual.

CO NCLUSION

We agree with the Office of Government Ethics that there is no general excep
tion for employment related matters or employee associations from the restrictions 
of § 205. A deliberation, decision, or action focused upon the interests o f AUSAs 
or another discrete and identifiable class would be a “covered matter,” and ac
cordingly, communications between a current federal employee acting as a repre
sentative of NAAUSA and the Department on those matters would violate the 
statute.
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Section 205 is not an impediment to several other kinds of communications 
between the Department and NAAUSA or similar associations. The Department is 
in no way precluded from dealing with individual or groups of AUSAs in their 
official capacities on matters affecting AUSAs, even if those AUSAs are coinci
dentally members of NAAUSA. Nor does § 205 place any restrictions on repre
sentatives who are not current federal employees, such as NAAUSA’s executive 
director or any former AUSAs no longer employed by the government. Finally, 
discussions of broad policy directed towards a large and diverse group of persons 
would be permissible under the statute.

W ALTER DELLINGER 
A ssistant Attorney General 

Office o f  Legal Counsel
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Congressional Testimony of an Assistant United States 
Attorney on Behalf of the National Association of 

Assistant United States Attorneys

The D epartm en t o f  Justice  correc tly  takes the position  th a t it m ay  not p roh ib it an  A ssis tan t U n ited  
S ta tes A tto rney  from  testify ing  before  C ongress  in his o r her personal capacity  on  b e h a lf  o f  the N a
tional A ssoc ia tion  o f  A ssistan t U nited S tates A tto rneys.

The D ep artm en t’s ru le s  regu lating  such  testim ony  are co n sis ten t w ith  the First A m en d m en t T h o se  
rules requ ire  th a t the  A U SA  m ake it c lear th a t he o r she is not speak ing  for the D epartm en t, avo id  
using  o r p e rm ittin g  the use o f  his o r her o ffic ia l title o r  position  in connec tion  w ith  the te stim o n y  
(except as one o f  several b iog raph ica l d e ta ils) , and  com ply  w ith  ru les on  the p ro tec tion  o f  c o n f i
den tia l in fo rm atio n

November 7, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  A t t o r n e y  G e n e r a l

You have asked for our opinion on certain issues pertaining to testimony by an 
Assistant United States Attorney (“AUSA”) on legislation in which the Department 
has an interest, where the AUSA is not authorized to speak on behalf of the De
partment but rather is appearing in a personal capacity on behalf of the National 
Association of Assistant United States Attorneys (“NAAUSA”). We conclude that 
the Department’s position, that it may not prohibit an AUSA from testifying before 
Congress in his or her personal capacity, is correct. We also conclude that the 
rules that regulate such testimony are consistent with the First Amendment. Those 
rules require that the AUSA make it clear that he or she is not speaking for the De
partment, avoid using or permitting the use of his or her official title or position in 
connection with the testimony (except as one of several biographical details), and 
comply with rules on the protection of confidential information.

I. Protection Afforded by the First Amendment

The Supreme Court’s approach for reviewing government restrictions on the 
exercise of First Amendment rights by their employees involves a balancing of 
employee and governmental interests. Because balancing tests by their nature turn 
on the facts of specific situations, for purposes of this memorandum we will ana
lyze hypothetical congressional testimony by an AUSA on behalf of NAAUSA that 
would oppose a crime bill supported by the Department and recommend a different 
allocation of funds within the Department’s appropriations bill than that requested 
by the Department.
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Although the government obviously cannot prevent private citizens from pre
senting views on pending legislation, “the governm ent’s role as em ployer. . . gives 
it a freer hand in regulating the speech of its employees than it has in regulating the 
speech of the public at large. . . . [T]he government as employer indeed has far 
broader powers than does the government as sovereign.” Waters v. Churchill, 511 
U.S. 661, 671 (1994) (O ’Connor, J., plurality opinion). As Justice O ’Connor has 
recently explained,

the extra power the government has in this area comes from the na
ture of the government’s mission as employer. Government agen
cies are charged by law with doing particular tasks. Agencies hire 
employees to help do those tasks as effectively and efficiently as 
possible. When someone w ho is paid a salary so that she will con
tribute to an agency’s effective operation begins to do or say things 
that detract from the agency’s effective operation, the government 
employer must have some pow er to restrain her.

Id. at 674-75. The balancing test that the Supreme Court applies in reviewing 
regulation o f speech by government employees is well established:

There is no dispute . . . about when speech by a government em
ployee is protected by the First Amendment: To be protected, the 
speech must be on a matter o f  public concern, and the employee’s 
interest in expressing herself on this matter must not be outweighed 
by any injury the speech could cause to ‘“ the interest of the State, as 
an employer, in promoting the efficiency of the public services it 
performs through its employees.’”

Id. at 668 (quoting Connick v. M yers, 461 U.S. 138, 142 (1983); Pickering  v. 
B oard o f  Educ., 391 U.S. 563,568 (1968)).'

Justice O ’Connor has noted that while “a private person is perfectly free to un- 
inhibitedly and robustly criticize a state governor’s legislative program, [the Court 
has] never suggested that the Constitution bars the governor from firing a high- 
ranking deputy for doing the same thing.” W aters v. Churchill, 511 U.S. at 672. 
In its starkest terms, the question presented by the hypothetical we are addressing 
is whether this principle applies to an AUSA testifying about the crime bill on be-

1 In adopting this balancing lest that accom m odates bo th  governm ental interests and em ployee speech 
rights, the C ourt has “ rejected Justice Holmes” approach to the free speech rights o f public em ployees, that 
‘[a policem an] m ay have a constitutional right to  talk politics, but he has no constitutional right to be a po
licem an Rankin  v M cP herson , 483 U S. 3 7 8 , 395 (1987) (Scalia, J , dissenting) (quoting M cAulijje v. 
M ayor o j  N ew  Bedjord , 155 M ass 216, 220, 29 N  E. 517 (1892)).

226



half of NAAUSA. A review of relevant Supreme Court decisions strongly suggests 
that the Court would hold that it does not.

Before any balancing is undertaken, the court must be satisfied that the speech 
in question was on a matter of public concern. “When employee expression cannot 
be fairly considered as relating to any matter of political, social, or other concern to 
the community, government officials should enjoy wide latitude in managing their 
offices, without intrusive oversight by the judiciary in the name of the First 
Amendment.” Connick v. M yers , 461 U.S. at 146. The Court held in Connick that 
“when a public employee speaks not as a citizen upon matters of public concern, 
but instead as an employee upon matters only of personal interest,” review of the 
government employer’s actions in a federal court is unwarranted in the absence of 
“the most unusual circumstances.” Id. at 147.

This threshold “matter of public concern” requirement is easily met in the 
NAAUSA testimony hypothetical. Testimony before Congress about pending leg
islation is by its very nature a matter of public concern. The Department’s appro
priations legislation, which sets forth the relative priority of the Department’s 
various missions, obviously is of public concern, and testimony by Department 
prosecutors about a crime bill would appear to be of particularly high public con
cern, given the weight that can be given the expert views of federal prosecutors. 
These considerations are significant when balancing the strength of the AUSA’s 
interest in giving the testimony against the Department’s interest in preventing its 
employees from testifying in ways that are inconsistent with, and potentially under
cut, the Department’s position on the legislation. Two Supreme Court decisions 
are particularly relevant to that balancing.

In Pickering , the seminal public employee speech case, the Court held that a 
board of education’s dismissal of a teacher for writing a letter to the editor of the 
local newspaper criticizing the board’s communication to taxpayers related to sev
eral bond issues and its allocation of resources between athletic and educational 
programs violated the teacher’s First Amendment rights. The first part of the 
Court’s analysis rejected the board’s argument that a government employee’s duty 
o f loyalty requires that he avoid public comments critical of the employer. The 
Court found that the teacher’s statements were “in no way directed towards any 
person with whom [the teacher] would normally be in contact in the course of his 
daily work as a teacher. Thus no question of maintaining either discipline by im
mediate superiors or harmony among coworkers is presented here.” 391 U.S. at 
569-70. Nor were the teacher’s relationships with the board or the school superin
tendent “the kind of close working relationships for which it can persuasively be 
claimed that personal loyalty and confidence are necessary to their proper func
tioning.” Id. at 570. This part of the Court’s analysis in Pickering suggests that 
the Department could not make employee loyalty a significant part of an argument 
justifying the suppression of the hypothetical NAAUSA testimony.

Congressional Testimony oj an Assistant United States A ttorney
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O f even greater significance for the NAAUSA hypothetical is the part of the 
Court’s analysis in Pickering  that focused on the public interest in the difference of 
opinion between the teacher and the board concerning the school system ’s budget, 
including specifically the disagreement over the allocation of funds between ath
letics and academics. The Court opined that a school system’s budget

is a matter of legitimate public concern on which the judgment of 
the school administration, including the School Board, cannot, in a 
society that leaves such questions to popular vote, be taken as con
clusive. On such a question free and open debate is vital to in
formed decision-making by the electorate. Teachers are, as a class, 
the members of a community most likely to have informed and defi
nite opinions as to how funds allotted to the operation of the schools 
should be spent. Accordingly, it is essential that they be able to 
speak out freely on such questions without fear of retaliatory dis
missal.

Id. at 571-72. The Court concluded that the principle that “the government as em
ployer . . . has far broader powers than does the government as sovereign” ( Waters, 
511 U.S. at 671) was inapplicable to the facts of the case: “we conclude that the 
interest of the school administration in limiting teachers’ opportunities to contrib
ute to public debate is not significantly greater than its interest in limiting a similar 
contribution by any member of the general public.” 391 U.S. at 573.

The C ourt’s strong statement in Pickering  on the important contribution teach
ers can make to public debate on a school system’s budget is directly pertinent to 
our consideration o f the hypothetical NAAUSA testimony. Just as teachers are 
“the members of a community most likely to have informed and definite opinions 
as to how funds allotted to the operation of the schools should be spent,” we expect 
that the Court would conclude that the line prosecutors represented by NAAUSA 
have such “informed and definite opinions” on matters addressed in the crime bill 
and on “how funds allotted to the operation of the [Department] should be spent” 
that they must be allowed “to contribute to public debate.”

The view that the hypothetical NAAUSA testimony would be speech protected 
by the First Amendment is also supported by the Court’s decision in Perry v. 
Sindermann, 408 U.S. 593 (1972). Citing Pickering, the Court held in Perry  that a 
complaint stated a First Amendment violation by alleging that a state college ter
minated the employment o f a professor (who was also president of a teachers’ as
sociation) in retaliation for his legislative testimony and other public statements 
disagreeing with the policies of the college administration. Id. at 598. It appears 
to us that the hypothetical testimony by an AUSA as an officer of an association of 
AUSAs presenting views in conflict with those expressed by the Department is on
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all fours with the facts of Perry , which involved testimony by a teacher as president 
of a teacher’s association disagreeing with the employer’s policies.

Not only would it be difficult to distinguish the NAAUSA testimony from the 
speech held protected by the First Amendment in Pickering  and Perry, it is also 
unclear whether the Court would even consider the Department’s interest in pend
ing crime and appropriations bills to constitute an interest that would qualify as a 
“government as employer” interest under the Court’s balancing test: that is, an 
“interest of the [Department], as an employer, in promoting the efficiency of the 
public services it performs through its employees.” Pickering, 391 U.S. at 568. 
Since the public service of the Department in this circumstance is influencing Con
gress’s consideration of legislation, the Department’s interest as employer would 
appear to extend only to employees that participate in that service. Thus, the De
partment may have the right to require employees of the Office of Legislative Af
fairs or witnesses the Department chooses as its representatives to adhere to 
Department positions (just as it has the right to require AUSAs to adhere to De
partment litigation positions when they appear in court on behalf o f the Depart
ment), but it is questionable whether the Department has that right with respect to 
individuals who do not perform functions in connection with the Department’s 
legislative activities.2

In sum, whether it is because the Court would invoke the Pickering  rationale 
and find that the Department’s interest “ in limiting [AUSAs’] opportunities to 
contribute to public debate is not significantly greater than its interest in limiting a 
similar contribution by any member of the general public,” 391 U.S. at 573, or 
because the Court would simply find that the Department’s interest is not o f the 
kind recognized under the balancing test, we believe that it is almost certain that 
the Court would hold the hypothetical NAAUSA testimony to be protected speech. 
Although the question might be closer in circumstances involving testimony on 
matters on which the views of AUSAs might not be deemed to be of significant 
congressional interest, we do not view this hypothetical as presenting a close ques
tion.

II. Limited Restrictions on the Content o f  the Testimony

Although the Department generally may not prohibit AUSAs from testifying be
fore congressional committees in their personal capacities on legislation of interest

Congressional Testimony o f  an A ssistant United Stales Attorney
on B ehalf o f  the N ational Association o f  A ssistant United States A ttorneys

2 M oreover, as a factual matter, so long as it is c lear that AUSAs testifying on behalf o f N A A U SA  are 
not presenting the view s o f the Departm ent, it does not appear that the D epartm ent’s ability  to d ischarge its 
function of presenting Department and A dm inistration views would be significantly com prom ised. W hile it 
m ay be that the expression o f inconsistent views could affect the legislative outcom e, that w ould be the result 
o f the ' ‘free and open debate [that] is vital to inform ed decision-m aking by the [Congress], ’ Pickering, 391 
U S  at 571 -72, not the D epartm ent’s inability to discharge its responsibilities.
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to the Department, we do not believe that the First Amendment makes impermissi
ble the Departm ent’s traditional position that its employees must protect confiden
tial information and must make clear that they are not speaking in their official 
capacities.

The Department has a legitimate need to ensure that the Department speaks with 
one voice concerning official positions and a significant responsibility to protect 
confidential Department information. In furtherance of these Department interests, 
the Department provides standard instructions to current (and sometimes former) 
employees of United States Attorneys’ offices who testify before Congress con
cerning Department matters, whether in their official or personal capacities. See, 
e.g., Letter for Lawrence J. Leiser, Esq., from Anthony C. Moscato, Director, Ex
ecutive Office for United States Attorneys (May 2, 1994). The instructions specify 
that the AUSAs are not authorized to appear in their official capacity as an AUSA 
and that they have no authority to speak for the Department or their United States 
Attorney’s Office.3 They include a request that the employee make it clear, both at 
the beginning of the testimony and when questions of opinion arise, that the em
ployee’s opinions are personal and do not constitute an official position of the De
partment.

The standard instructions encourage AUSAs to answer fully and candidly all 
questions concerning matters within their personal knowledge. They stress in ad
dition, however, that the appearance before the congressional committee does not 
relieve the employees of any obligations of secrecy that arise from their official 
duties as AUSAs. They give examples of the types of information that should not 
be revealed and direct that requests for Department records be referred to the Of
fice o f Legislative Affairs. The instructions conclude with the admonition that:

You should be aware at all times o f your obligations to be truth
ful and fair in responding to questions posed to you during the 
[testimony]. You should also carefully consider the scope of your 
answers in light of all requirements of law, rule, policy, and ethical 
standards, whether specifically discussed in this letter or not.

Id. at 2. To the limited extent that such efforts curtail speech by Department em
ployees, the effect is to protect confidential Department information that employ
ees are not free to disclose. Such efforts to ensure that the Department speaks with 
one voice and to protect confidential Department information fall squarely within 
the enhanced regulatory power the Department has as employer and are consistent 
with the First Amendment.

3 S ee  U nited  S la tes A tto rn e y s ’ Manual, C h  8, § 1-8.040 (“The A ttorney General reserves the right to 
determ ine w hether the D epartm ent will be represented  at any C ongressional hearing and, if  so, who will 
appear on beh alf o f the D epartm ent ").
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An AUSA who testifies in his or her personal capacity is also subject to gov
ernment-wide ethics regulations which prohibit the AUSA from using or permitting 
the use of his or her official title or position in connection with the testimony ex
cept as one o f several biographical details. Office of Government Ethics regula
tions provide that

an employee shall not use or permit the use of his Government po
sition or title or any authority associated with his public office in a 
manner that could reasonably be construed to imply that his agency 
or the Government sanctions or endorses his personal activities or 
those of another. When . . . speaking . . .  in a personal capacity, he 
may refer to his official title or position only as permitted by 
§ 2635.807(b).

5 C.F.R. § 2635.702(b) (1994). The only permissible reference to official title or 
position is that “[a]n employee may include or permit the inclusion of his title or 
position as one of several biographical details when such information is given to 
identify him in connection with his . . . speaking . . . , provided that his title or po
sition is given no more prominence than other significant biographical details.” 
5 C.F.R. § 2635.807(b)(1) (1994).

W ALTER DELLINGER 
Assistant A ttorney General 

Office o f  Legal Counsel
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Whether Uruguay Round Agreements Required 
Ratification as a Treaty

The U ruguay Round Agreem ents concluded under the auspices of the General Agreem ent on Tariffs 
and Trade did not require ratification by the Senate as a treaty, but could constitutionally be exe
cuted by the President and approved and im plem ented by A ct of Congress

November 22, 1994

M e m o r a n d u m  O p in io n  f o r  t h e  

U n it e d  S t a t e s  T r a d e  R e p r e s e n t a t iv e

This memorandum supplements our earlier opinion on the question whether the 
Uruguay Round Agreements concluded under the auspices of the General Agree
ment on Tariffs and Trade (the “GATT”) must be ratified as a treaty.1 It replies to 
two later papers by Professor Laurence H. Tribe, and his testimony before the Sen
ate Committee on Commerce, Science, and Transportation, that have disputed our 
conclusion on that subject.2 After considering Professor Tribe’s arguments, we 
again conclude that the Uruguay Round Agreements may constitutionally be 
adopted by the passage of implementing legislation by both Houses of Congress, 
together with signing by the President.

I. The Treaty Clause

Professor Tribe argues that there exists, for constitutional purposes, “a discrete 
subset of international agreements properly categorized as treaties.”3 Professor

1 See  M em orandum  for A m bassador M ichael Kantor, U S T rade Representative, from W alter Dellinger, 
A ssistant A ttorney G eneral, O ffice o f Legal C ounsel, R e m W hether the G ATT U ruguay R ound  M ust be R a ti

f ie d  a s a  Treaty  (July 29, 1994) (the “OLC G A T T  M em orandum ” ). The G A TT originated in 1947 See  61 
Slat. A -3, T  I.A  S No. 1700 “Essentially the G A T T  is now a group o f som e 200 treaties consisting o f very 
com plex am endm ents, side codes, special agreem ents and so on ” W hat's N eeded fo r  the G ATT A fter  the 
U ruguay R o u n d 9, R em arks by John H Jackson, 1992 Proc Am. Soc 'y  In t’l L 69, 71. In 1979, Congress 
approved fourteen  trade agreem ents on matters ranging from antidum ping and governm eni procurem ent to a 
bilateral trade agreem ent with Hungary See 19 U.S.C . § 2503. The Uruguay Round A greem ents include 
successor agreem ents to m any o f these prior trade agreem ents

2 See  L etter for the President from Professor Laurence H. T n b e  (Sept 12, 1994) (the “T n b e  Letter”), 
M em orandum  for W alter D ellinger, Abner J M ikva, George J. M itchell and Robert Dole, from  Laurence H. 
T nbe , R e The C onstitu tiona l Requirement oj Subm itting  the U ruguay Round as a Treaty (O ct. 5, 1994) (the 
“T nbe  G A T T  M em orandum ”), S. 2467, G A T T  Im plem enting Legislation. Hearings B efore the Senate  
Comm on C om m erce, Science, and  Transportation, 103d C ong (1994) (Prepared Statem ent o f Laurence H 
T nbe , Professor, H arvard U niversity  Law School) (the “T nbe  Prepared Statem ent”) The bu lk  o f the T n b e  
G A TT M em orandum , and parts o f the Tnbe Prepared Statem ent, are devoted to criticizing the views o f 
Professors B ruce A ckerm an and David Golove in their Letter to the President (Sept 21, 1994), and in a 
forthcom ing book. W e take no position in the d ispu te  am ong Professors T nbe, Ackerm an and Golove

3 T ribe G A T T  M em orandum  at 2.
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Tribe “readily admit[s],” however, “that the Constitution itself provides little guid
ance about the content of this category.”4 He also concedes that “ [t]he Supreme 
Court has never addressed directly the constitutionality of using the congressional- 
executive agreement to deal with matters that fall within the Constitution’s ‘treaty’ 
category.”5 Nor does he attempt “to construct any sort of general test for deter
mining whether any given agreement should be considered a treaty.”6 Despite that, 
Professor Tribe insists that “[the Uruguay Round] warrants the high level o f delib
eration and consensus that the formal requirements of the Treaty Clause guaran
tee.”7

Like Professor Tribe, we find that neither the text of the Constitution, nor the 
materials surrounding its drafting and ratification, nor subsequent Supreme Court 
case law interpreting it, provide clear-cut tests for deciding when an international 
agreement must be regarded as a “treaty” in the constitutional sense, and submitted 
to the Senate for its “Advice and Consent” under the Treaty Clause, U.S. Const, 
art. II, § 2, cl. 2.8 In such circumstances, a significant guide to the interpretation of 
the Constitution’s requirements is the practical construction placed on it by the 
executive and legislative branches acting together. See, e.g., The Pocket Veto 
Case, 279 U.S. 655, 689-90 (1929) (“[l]ong settled and established practice is a 
consideration of great weight in a proper interpretation of constitutional provisions 
of this character. Compare . . . State v. South Norwalk, 11 Conn. 257, 264 
[(1904)], in which the court said that a practice of at least twenty years duration ‘on 
the part of the executive department, acquiesced in by the legislative department, 
while not absolutely binding on the judicial department, is entitled to great regard 
in determining the true construction of a constitutional provision the phraseology 
of which is in any respect of doubtful meaning.’”); Youngstown Sheet & Tube Co.

4 Id at 17
5 Id  at 12
6 Id. at 17, see also  T n b e  Prepared Statem ent at 310 ("I do not offer a com prehensive set o f criteria  for 

defining the boundary betw een treaties and other international agreem ents . . .  ’").
7 T nbe G A TT M em orandum  at 20, see  also  T nbe  Prepared Statem ent at 310
8 Professor Tribe has invented his own five-part test for concluding that the Uruguay Round A greem ents 

must be considered a treaty in the constitutional sense See T n b e  G A TT M em orandum  at 19-20; see also  
Tribe Prepared Statem ent at 310 (four-factor test) The suggested cn te n a  might provide useful guidelines to 
executive branch policym akers in deciding whether to subm it an international agreem ent to the Senate for its 
concurrence rather than to Congress as a whole, but we see no reason to thm k that Professor T rib e ’s tests are 
constitutionally  com pelled (Further, Professor T rib e 's  application o f his own tests rests on erroneous as
sum ptions about the powers o f the W orld Trade O rganization and the effects o f the Uruguay Round A gree
m ents. See Part III below  )

Professor Tribe also notes that the State Departm ent has its own longstanding guidelines for advising 
policym akers when to consider an international agreem ent to be a treaty requiring Senate concurrence. See  
Tribe GATT M em orandum  at 18-19 (citing State D ep 't C ircular 175 (Dec 13, 1955), as am ended, 1 1 For
eign Affairs M anual, ch. 700, § 721 3) By Professor T n b e ’s own showing, however, the application o f  these 
guidelines to the Uruguay Round A greem ents is inconclusive, even accepting Professor T n b e ’s analysis, 
only four of the eight factors on the State D epartm ent’s list support the view that Senate concurrence should 
be obtained for the Uruguay Round Agreements T ribe GATT M em orandum  at 18. M oreover, the State 
D epartm ent’s guidelines are not intended to be constitutional tests  determ ining whether or not an in terna
tional agreem ent must be ratified as a treaty, but rather to articulate the policy  considerations that the execu 
tive branch should follow  m deciding what procedures to follow with regard to such agreem ents
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v. Saw yer, 343 U.S. 579, 610 (1952) (Frankfurter, J., concurring) (“The Constitu
tion is a framework for government. Therefore the way the framework has consis
tently operated fairly establishes that it has operated according to its true nature.”). 
Indeed, the Court has been particularly willing to rely on the practical statesman
ship of the political branches when considering constitutional questions that in
volve foreign relations. See, e.g., United States v. V erdugo-Urquidez, 494 U.S. 
259, 273 (1990); D am es & Moore v. Regan, 453 U.S. 654, 686 (1981); see also 
Harold H. Koh, The National Security Constitution  70-71 (1990) (historical 
precedent serves as “quasi-constitutional custom” in foreign affairs); Griffin B. 
Bell & H. Miles Foy, The President, the Congress, and the Panama Canal: An 
Essay on the P ow ers o f  the Executive and Legislative Branches in the F ield o f  
Foreign Affairs, 16 Ga. J. Int’l & Comp. L. 607, 640-41 (1986); Gerhard Casper, 
Constitutional Constraints on the Conduct o f  Foreign and Defense Policy: A 
N onjudicial M odel, 43 U. Chi. L. Rev. 463, 478 (1976).

Such practical construction has long established (and Professor Tribe acknowl
edges) that “there are many classes o f agreements with foreign countries which are 
not required to be formulated as treaties” for constitutional purposes.9 Most perti
nently here, practice under the Constitution has established that the United States 
can assume major international trade obligations such as those found in the Uru
guay Round Agreements when they are negotiated by the President and approved 
and implemented by Act of Congress pursuant to procedures such as those set forth 
in 19 U.S.C. §§ 2902 & 2903.10 In following these procedures, Congress acts un
der its broad Foreign Commerce Clause pow ers," and the President acts pursuant 
to his constitutional responsibility for conducting the Nation’s foreign affairs.12 
The use o f these procedures, in which both political branches deploy sweeping 
constitutional powers, fully satisfies the Constitution’s requirements; the Treaty 
Clause’s provision for concurrence by two-thirds of the Senators present is not 
constitutionally mandatory for international agreements of this kind.13

9 Validity o f  C om m ercia l A v ia tion  Agreem ents, 40 Op A tt’y Gen. 451, 452 (1946), see also U nited States 
v. C u rtiss-W n g h t Export C orp., 299 U S 304, 318  (1936), T n b e  G A TT M em orandum  at 2-3

10 For a survey o f  the vanous statutory reg im es relating to international trade agreem ents in the penod 
from 1930 onw ards, see  H arold H. Koh, C ongressional C ontrols on Presidential Trade Policym aking A fter
I N.S. v C hadha, 18 N .Y.U J In t’l L. & Pol. 1191, 1192-1208 (1986). O n Congressional-Executive agree
m ents generally , see  Kenneth C. Randall, The T rea ty  Power, 51 O hio  St L J. 1089, 1093-96 (1990).

11 See  U S. C onst art. I, § 8, cl. 3; Barclays B ank PLC  v. F ranchise Tax Bd. o f  California , 512 U S 298, 
329 (1994), C alifornia Bankers A s s ’n v. Schu ltz , 416 U S . 21, 59 (1974). The Treaty Clause should not be 
interpreted to curtail C ongress 's  pow er under the Foreign C om m erce Clause See D ow nes  v Bidwell, 182 
U.S. 244, 313 (1901) (W hite, J , jo ined by S h iras and M cK enna, JJ , concurnng), id. at 370 (Fuller, C.J., 
jo ined  by H arlan, B rew er and Peckham , J J , dissenting).

12 See, e  g , D epartm ent o f  N avy  v Egan, 4 8 4  U.S 518, 529 (1988) (Suprem e Court has “recognized ‘the 
generally  accepted view  that foreign policy w as the province and responsibility o f the Executive ” * (quoting 
H aig v. Agee, 453 U.S. 280, 293-94 (1981)), A lfre d  D unhill o f  London, Inc. v. Republic o f  Cuba, 425 U S 
682, 705-06 n 18 (1976) (“ the conduct of [foreign policy] is com m itted  pnm an ly  to the Executive B ranch”); 
U nited S ta tes v Louisiana, 363 U.S. 1, 35 (1960) (P resident is “the constitutional representative o f the 
United States in its dealings with foreign nations.” ).

n  A lthough we insist on the vanety of legal instrum ents by which the United States may m ake agree
m ents w ith foreign nations, we do not dispute Professor T n b e ’s view that some such agreem ents may have to
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Professor Tribe recognizes the existence of these decades-old practices, which 
have resulted in the approval of such fundamental trade pacts as the North Ameri
can Free Trade Agreement (the “NAFTA”).14 But he disparages the use of Con
gressional-Executive agreements as merely a matter of “political leaders’ casual 
approach to the Constitution.”15 This dismissive characterization gives virtually no 
weight to the considered constitutional judgments of the political branches.16 We 
believe that that approach is mistaken. Disagreements and uncertainties surround
ing the scope o f the Treaty Clause —  including its interaction with Congress’s 
power to regulate commerce — are two centuries old. See below. Congress’s For
eign Commerce Clause authority and the President’s responsibility for foreign af
fairs are unquestionably broad. In such circumstances, the political branches can 
fairly conclude —  and have in fact concluded —  that even major trade agreements 
such as the Uruguay Round Agreements may be approved and implemented by 
Acts of Congress, rather than ratified as treaties.17 Indeed, Professor Tribe himself 
wrote in 1988 that “it does appear settled that a hybrid form of international 
agreement —  that in which the President is supported by a Joint Resolution of 
Congress —  is coextensive with the treaty pow er. Such Congressional-Executive

be ratified as treaties. Thus, Professor T n b e  is incorrect in asserting that we believe that the treaty ratifica
tion process and the ordinary legislative process are interchangeable See  T nbe  G A TT M em orandum  at 3 
On the contrary, we explicitly stated that we were not considering that claim  See  OLC G A TT M em orandum  
at 4-5 n 8 (Indeed, as Professor T n b e  points out, the State D epartm ent’s guidelines in C ircular 175 them 
selves attest to the executive b ranch’s view that some international agreem ents should be considered  to be 
treaties. See  T nbe  Prepared Statem ent at 298.) M oreover, absolutely nothing in the O LC  G A TT M em oran
dum  implies that “the Treaty C lause is to be read out of the Constitution ” T nbe  L etter at 3 W hatever may 
be true o f other international agreem ents such as the United Nations C harter, see  T n b e  G A TT M em orandum  
at 8, our contention is only that trade agreem ents such as the Uruguay Round A greem ents do not require 
ratification as “treaties ”

14 See  T nbe  G A TT M em orandum  at 7 The Tribe Prepared Statem ent specifically questions the constitu
tionality of two earlier free trade agreem ents —  NAFTA and the 1988 Free Trade A greem ent w ith Canada. 
Id. at 14 In the earlier T nbe  G A TT M em orandum , however, Professor T n b e  wrote that N AFTA “ is surely 
less sweeping in its scope [than the Uruguay Round A greem ents] and at m ost shows that the U ruguay Round 
might represent the second, even if not the first, agreem ent o f its kind that became law  without Senate ratifi
cation ” Id. at 8 In view  o f his varying statem ents, we are uncertain o f the status o f existing  trade agree
ments —  NAFTA, the Canadian Free Trade Agreement, the 1979 Tokyo Round, and the United States-Israel 
Free Trade Agreem ent —  on Professor T n b e ’s theory

15 T n b e  G A TT M em orandum  at 11, see also id  at 2 (“p n o r m anifestations o f a casual attitude tow ard the 
Constitution’s structural requirem ents are insufficient in this context to justify  abandoning the p recise guar
antees o f the Treaty C lause”).

16 Professor T n b e  h im self acknow ledges that “[t]he issue w hether m ajor international agreem ents should 
be subm itted for m ajon ty  approval by Congress or for superm ajonty approval by the Senate was the topic of 
fierce debate in the halls o f Congress, the popular press, and the pages o f law review s dunng  the 1940s.” 
T nbe G A TT M em orandum  at 6 In light o f  that vigorous and protracted debate, it is strange that Professor 
Tnbe should dism iss the political branches’ practice as a mere m atter o f “political convenience ” Id  at 11

17 If the Senate believed that this practice trenched on pow ers that belong to it, then it had “both the in
centive to protect its prerogatives and institutional m echanism s to help it do so.” U nited  S tates  v M unoz- 
Flores, 495 U.S 385, 393 (1990) The fact that it has not done so “ is relevant to the substantive task of 
interpreting '’ the Treaty Clause Id  at 404 n 2 (Stevens, J., concum ng in judgm ent) It is not at all unlikely 
lhat the Senate might guard against perceived encroachm ents on its constitutional prerogatives: as Professor 
Tnbe notes, the Senate has in other recent contexts insisted on its claim ed prerogatives under the Treaty 
Clause. See T n b e  G A TT M em orandum  at 3 (V ienna Convention); see also  Harold H Koh, The National 
Security  Constitution  at 43 (Anti-Ballistic M issile  Treaty)
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agreements are the law of the land, superseding inconsistent state or federal laws.” 
Laurence H. Tribe, American Constitutional Law  228 n.18 (2d ed. 1988) 
(emphasis added).

Historically, the scope o f the Treaty Clause, and its interplay with other consti
tutional clauses, have provoked controversies o f several different kinds. The per
sistence o f these controversies (which trace back to the eighteenth century), and the 
nearly complete absence of judicial decisions resolving them, underscore the ne
cessity of relying on congressional precedent to in terpret the relevant constitutional 
provisions. No one could deny that “congressional practice alone cannot justify 
abandonment of the Constitution’s structural provisions,” 18 but it begs the question 
to assume that the treaty ratification process is structurally required by the Consti
tution in cases such as this.19 Like other “great ordinances of the Constitution,” 
the Treaty Clause “do[es] not establish and divide fields of black and white.” 
Springer v. G overnm ent o f  the Philippine Islands , 277 U.S. 189, 209 (1928) 
(Holmes, J., joined by Brandeis, J., dissenting).

One recurring kind of dispute over the Treaty Clause has been whether interna
tional agreements could be given effect by Executive action alone, or whether they 
required submission to the Senate for its concurrence. See, e.g., 2 M essages and  
P apers o f  the Presidents 33 (James D. Richardson ed., 1896) (President M onroe’s 
message to the Senate of April 6, 1818, expressing uncertainty whether the Execu
tive alone could make an international agreement for the naval disarmament of the 
Great Lakes, or whether Senate advice and consent was required).20 A second type

18 Tribe Prepared Statem ent at 299
19 P rofessor T rib e 's  repeated invocation in th is  connection o f  IN S  v C hadha , 462 U S  919 (1983), which 

invalidated  the one-H ouse “legislative veto,” is not to the point See, e g , T ribe  Prepared Statem ent at 299- 
300, T ribe G A T T  M em orandum  at 10-11 First, the Chadha  C ourt found Article l ’s provisions for bicam eral 
passage o f leg islation  and its presentm ent to the  President, w hich it held offended by the legislative veto, to 
be “ [e]xp licit and unam biguous ” 462  U S at 945 . That cannot be said of the Treaty Clause, whose m eaning 
and scope have long been found lo be highly indeterm inate. Second, the Executive, albeit not invariably, had 
long taken the position that the legislative veto violated separation o f  pow ers principles. See id. a t 969-74 
(W hite, J., d issenting); see also Reprogram m ing— Legislative C om m ittee O bjection , 1 O p O .L.C  133, 135 
(1977) (Indeed, the Senate Judiciary Committee, after careful historical study, reached a sim ilar conclusion 
See  S Rep. N o 54-1335, at 8 (1897).) By contrast, the practice o f  subm itting major trade pacts as C ongres
sional-Executive agreem ents has obviously required  the approval o f the Senate —  the constitutional actor 
whose prerogatives Professor T n b e  asserts have been jeopardized  Finally, Chadha  certainly does not im ply 
that the longstanding practices o f  the political branches are irrelevant to the interpretation o f the C onstitu
tion

W e also  note that w hile it is generally true tha t legislative precedent is m ost persuasive when it can be 
traced back to the N ation’s founding, seeT nbe  G A T T  M em orandum  at 10, T n b e  Prepared Statem ent at 299, 
the C o u rt’s case  law  on the subject is in fact m ore  com plex than Professor T ribe indicates Even early legis
lative decisions may have v iolated the C onstitution, see, e g., N ew  York T im es Co  v Sullivan, 376 U S. 254, 
276 (1964) (S edition  A ct o f 1798 violated First Am endm ent). O n the o ther hand, in U nited States v M id 
west O il Co., 236 U.S. 459 (1915), the Court upheld an 80-year old Presidential practice o f tem porarily 
w ithdraw ing public lands from entry despite the absence o f any express grant o f authority for the practice It 
stated that “ in determ ining the m eaning of a sta tu te  o r the existence o f a pow er, weight shall be given to the 
usage itse lf —  even w hen the valid ity  of the practice  is the subject o f investigation.” Id  at 473

President M onroe’s uncertainty over the scope  and m eaning o f the Treaty Clause is particularly strik 
ing, g iven  that he h im self had spoken to the T rea ty  Clause in the V irginia Ratifying Convention See  9 The
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of recurring dispute, more pertinent here, centered on the respective powers of the 
Senate and the House of Representatives in such areas as the regulation of foreign 
trade, where different clauses of the Constitution assign responsibilities either to 
one House alone or to both Houses together. As Secretary of State Dulles ex
plained in testimony before the Senate Judiciary Committee in 1953, there is an

undefined, and probably undefinable, borderline between interna
tional agreements which require two-thirds Senate Concurrence, but 
no House concurrence, as in the case of treaties, and agreements 
which should have the majority concurrence of both Chambers of 
Congress. . . . This is an area to be dealt with by friendly coopera
tion between the three departments of Government which are in
volved, rather than by attempts at constitutional definition, which 
are futile, or by the absorption, by one branch of Government, of re
sponsibilities which are presently and properly shared.

Treaties and Executive Agreem ents: Hearings Before a Subcomm. o f  the Senate 
Comm, on the Judiciary, 83d Cong. 828 (1953).

Intra-branch disputes over the Treaty Clause can be traced as far back as 1796, 
when Representative Albert Gallatin argued that the “[t]reaty-making power . . . 
may be considered as clashing” with Congress’s “authority of regulating trade,” 
and that “[a] difference of opinion may exist as to the proper construction of the 
several articles of the Constitution, so as to reconcile those apparently contradic
tory provisions.” 5 Annals of Cong. 437 (1796); see a lso id. at 466-74 (arguing 
that Foreign Commerce Clause limits Treaty Clause); Note, United States P artic i
pation in the General Agreem ent on Tariffs and Trade, 61 Colum. L. Rev. 505, 
511 (1961); contrast Tribe Letter at 3 (Treaty Clause limits Foreign Commerce 
Clause).

Again, in 1844, the Senate Foreign Relations Committee, under Senator Rufus 
Choate, presented a report on the Prussian and Germanic Confederation Treaty, in 
which the Committee urged rejection of the treaty because “the legislature is the 
department of government by which commerce should be regulated and laws of 
revenue be passed. The Constitution, in terms, communicates the power to regu
late commerce and to impose duties to that department. It communicates it, in 
terms, to no other. Without engaging at all in an examination of the extent, limits, 
and objects o f the power to make treaties, the committee believe that the general 
rule of our system is indisputably that the control of trade and the function of tax
ing belong, without abridgement or participation, to Congress.” Com pilation o f  
Reports o f  the Senate Committee on Foreign Relations, 1789-1901 , S. Doc. No. 
56-231, pt. 8, at 36 (2d Sess. 1901).

D ocum entor/ H istory o f  the Ratification o f  the Constitution  1115 (John P. Kaminski, Gaspare J Saladino, et 
al eds., 1990), 10 id. ai 1235 (1993).
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From time to time, the House o f Representatives has also insisted that a treaty 
be made dependent on the consent o f  both Houses of Congress. This has occurred 
when, for example, the House’s pow er over appropriations has been at issue, as in 
the Gadsden purchase treaty of 1853 and the Alaskan purchase treaty of 1867.21 In 
1880, the House asserted that the negotiation of a commercial treaty that fixed du
ties on foreign imports would be an unconstitutional invasion of its prerogatives 
over the origination of revenues; in 1883, it demanded, in connection with a pro
posed commercial treaty with Mexico, to have a voice in treaties affecting reve
nue.22

In 1898, the United States annexed Hawaii by joint resolution, Joint Res. 55, 
55th Cong., 30 Stat. 750 (1898), even though the Senate had previously rejected an 
annexation treaty, and even though opponents of the measure argued strenuously 
both in Congress and in the press that such an annexation could be accomplished 
only by treaty, and not by a simple legislative act.23

M ore recently, the court in Edw ards v. Carter, 580 F.2d 1055 (D.C. Cir.) (per 
curiam), cert, den ied , 436 U.S. 907 (1978), rejected the claim by members of the 
House of Representatives that the treaty power could not be used to transfer the 
Panama Canal to Panama. The plaintiffs relied on the Constitution’s Property 
Clause, U.S. Const, art. IV, § 3, cl. 2, which commits to “[t]he Congress” the 
power “to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States.” The court answered 
this claim by pointing out that

[t]he grant of authority to Congress under the property clause states 
that “The Congress shall have Power . . not that only the Con
gress shall have power, or that the Congress shall have exclusive 
power. In this respect the property clause is parallel to Article I,
§ 8, which also states that “The Congress shall have Power . . . .”
Many of the powers thereafter enumerated in § 8 involve matters 
that were at the time the Constitution was adopted, and that are at 
the present time, also commonly the subject of treaties. The most 
prominent example of this is the regulation of commerce with for
eign nations, Art. [I], § 8, cl. 3, and appellants do not go so far'as to 
contend that the treaty process is not a constitutionally allowable 
means for regulating foreign commerce. It thus seems to us that, on 
its face, the property clause is intended not to restrict the scope of 
the treaty clause, but, rather, is intended to permit Congress to ac

21 See  Louis Fisher, C onstitu tional Conjhcts betw een C ongress and  the P resident 226 (3d ed 1991)
^  Id  a t 227
21 See  M em orandum  for Abraham  D Sofaer, Legal Adviser, Departm ent o f Slate, from Douglas W

Kmiec, A cting A ssistant A ttorney General, O ffice  of Legal Counsel, Re. Legal Issues Raised bx Proposed
Presidentia l P roclam ation  to E xtend  the Territoria l Sea, 12 O p O L C  2 38 ,251 -52  (1988).
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complish through legislation what may concurrently be accom
plished through other means provided in the Constitution.

580 F.2d at 1057-58. As the court noted, the Constitution on its face permits for
eign commerce to be regulated either through the Treaty Clause or through the 
Foreign Commerce Clause. Nothing in the language of the Constitution privileges 
the Treaty Clause as the “sole” or “exclusive” means of regulating such activity.24 
In actual practice, Congress and the President, understanding that nothing in the 
Constitution constrained them to choose one procedure rather than the other, have 
followed different procedures on different occasions.25

In general, these inter- and intra-branch disputes over the scope of the Treaty 
Clause have been resolved through the political process, occasionally with marked 
departures from prior practices. See G oldw ater v. C arter, 444 U.S. 996, 1004 n.l 
(1979) (Rehnquist, J., concurring in judgment); John O. McGinnis, Constitutional 
Review by the Executive in Foreign Affairs and War Powers: A Consequence o f  
Rational Choice in the Separation o f  P ow ers , 56 Law & Contemp. Probs. 293, 
305-08 (1993). For example, after the House of Representatives objected to the 
concentration of power over Indian affairs in the hands of the Senate through the 
Treaty Clause, Congress in 1871 enacted a rider to an Indian appropriation bill

24 A ccordingly, it has been held that a trade agreem ent executed by the President pursuant to the R ecipro
cal Trade Agreem ents Act o f 1934, Pub L. No 73-316, 48  Stat 943, was a valid exercise o f C ongress 's  
delegated Foreign Com m erce Clause powers together with the President’s inherent powers, and did not 
require separate ratification as a treaty, even if com m ercial treaties m ight also have covered the sam e subject 
m atter See S tar-K ist Foods, Inc  v United States, 275 F 2d 472, 483-84 (C C .P.A 1959)

25 T he difficulties in attem pting to privilege the Article 11 treaty ratification process over the pow ers con
ferred by Article I on Congress as a whole can be illustrated from Professor T n b e ’s ow n discussions o f the 
war powers. Professor Tribe has recently joined several o ther professors o f law in arguing that “ the totality 
o f C ongress’s Article I, § 8 powers reserves to Congress alone  the prerogative and duty to authorize in itia
tion o f h ostilitie s” Letter for W alter Dellinger, Assistant A ttorney G eneral, from Professor Laurence H. 
T nbe  and others, at 3 (n d ; fax received O ctober 14, 1994) (em phasis added). O n that assum ption, the 
existence o f a mutual defense treaty between the United States and an ally, duly ratified by the Senate, would 
be legally insufficient, in the absence o f further bicam eral action by Congress, to justify  engagem ent in hos
tilities. Yet Professor Tribe has written elsew here that “ [cjollective defense treaties have become the way of 
military life in this century These treaties, ratified by the President pursuant to the consent o f the Senate, 
generally com m it the United States to come to the aid o f any signatory lhat is m ilitarily attacked. W hether 
these treaties can serve as a predicate for executive deploym ent of military force has not been resolved. It 
seems unlikely that, in the absence o f a declaration o f war by Congress, a prolonged m ilitary operation would 
be sanctioned by such a treaty Even if the treaty is, in a sense, an inchoate declaration of w ar, it is one 
form ulated by the treatym akers —  that is, the President and the Senate  —  not by the Congress as the C on
stitution dem ands M ore plausible, however, is the suggestion that a collective defense treaty ju stifies  presi
dential use o f force in support of a harried ally until C ongress has had am ple time to determ ine w hether it 
favors Am erican military involvement m the conflict.” Laurence H. Tribe, Am erican C onstitutional Law  at 
233-34 (footnotes om itted)

O ur point is not that there may be an inconsistency betw een the bald claim  that A rticle I reserves to C on
gress alone the pow er to authorize the initiation o f hostilities, and the more nuanced view that a mutual 
defense treaty can suffice to authorize interim military action on behalf o f an ally (In fact, the positions 
might be reconciled ) Rather, we cite these w ritings only to show  that a constitutional scholar as serious and 
thoughtful as Professor Tribe may experience difficulty m saying precisely when the Article 1 pow ers of 
Congress overlap with, when they oust, and w hen they are ousted by, the Senate’s treaty power under Article
II
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declaring that no fresh treaties were to be made with the Indian nations. Act of 
Mar. 3, 1871, ch. 120, 16 Stat. 544, 566. Although the United States had been 
making Indian treaties for almost a century before that enactment, see United  
States v. K agam a, 118 U.S. 375, 382 (1886), after 1871 “the federal government 
continued to make agreements with Indian tribes, many similar to treaties, that 
were approved by both Senate and House,” but “the House’s action sounded the 
death knell for treaty making.” Felix S. Cohen, Handbook o f  Federal Indian Law  
107 & n.370 (1982 ed.). The policy of the 1871 enactment remains in effect. See 
25 U.S.C. § 71. We are uncertain whether this longstanding legislation would be 
constitutional by Professor Tribe’s lights.26

The existence of such recurring disputes over the scope and meaning of the 
Treaty Clause undermines any dogmatic claim that a major trade agreement such as 
the Uruguay Round Agreements, which stands at the intersection of the foreign 
affairs, revenue raising and commerce powers, m ust be ratified as a treaty and can
not be implemented by the action o f  both Houses of Congress. The distinctions 
between the Federal government’s treaty power and the other constitutional powers 
in play are simply too fluid and dynamic to dictate the conclusion that one method 
must be followed to the complete exclusion of the other. Here, if anywhere, is an 
area where the sound judgment of the political branches, acting in concert and ac
commodating the interests and prerogatives of one another, should be respected. It 
is simply mistaken to suggest that this established practice of mutual adjustment 
and cooperation on a constitutional question of inherent uncertainty27 reflects mere 
“political convenience rather than constitutional commitment.” Tribe Prepared 
Statement at 300. None of the three political branches involved in working out the 
procedure for Congressional-Executive agreements has abdicated its constitutional 
responsibility; none has endangered the basic, structural provisions of Articles I 
and II.

Finally, Professor Tribe’s newly-crafted account of the treaty power entails that 
the Federal Government may diminish State sovereignty by employing the Treaty 
Clause to ratify an international agreement, but not by using any other constitu-

26 In terestingly, in a footnote in his treatise, Professor T ribe w rites that “ the power o f C ongress to regulate 
com m erce w ith Indian tribes has been rendered partly superfluous by the Suprem e C ourt’s extension o f the 
treaty pow er to encom pass federal treaties with Indian tribes " Laurence H Tribe, Am erican C onstitutional 
Law  at 305 n. 1 T his description indicates th a t Professor T ribe believes (correctly, in our view) that the 
Indian C om m erce C lause and the Treaty C lause overlap, and that either may be used as a source o f legal 
authority for the Federal G overnm ent’s dealings with the Indian tribes If so, then the Treaty Clause and the 
Foreign C om m erce C lause ought equally to provide sources o f  authority for the United S ta tes’s regulation o f 
com m erce w ith foreign nations

27 It has long been recognized that Article II confers the treaty power “ in general terms, w ithout any d e 
scription o f the objects intended to be em braced by it.’’ H olm es v Jennison, 39 U S . (14 P e t) 540, 569 
(1840) (plurality  op ) M ore generally, '‘[o]ne cannot read the Constitution w ithout being struck by its as
tonishing brevity  regarding the allocation of foreign  affairs au thority  among the branches . [T]he docu
ment grants clearly  related pow ers to separate institutions, w ithout ever specifying the relationship between 
those pow ers, as for exam ple, with Congress’s pow er to declare war and the president’s pow er as com - 
m ander-in -ch ief." H arold H. Koh, The National Security C onstitution  at 67
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tional procedure for giving such an agreement effect. Basic to Professor Tribe’s 
analysis is the assumption that some “set of intrusions on state sovereignty is suffi
ciently grave to trigger the requirements of the Treaty Clause.” Tribe Prepared 
Statement at 307. On this view, the Federal Government is not constitutionally 
prohibited from curtailing State sovereignty to a certain degree, but it may not ac
complish such a curtailment by the ordinary Article I process of legislation. We 
find that conclusion odd and unconvincing. If the Federal Government may not 
trespass on State sovereignty beyond certain limits, then the attempt to do so by 
making a treaty would not remove the constitutional infirmity: it is by now well- 
established that treaties may not violate basic constitutional ordinances, including 
the principles of federalism. See, e.g., Reid  v. Covert, 354 U.S. 1 (1957); see also  
Laurence H. Tribe, American Constitutional Law  at 228. On the other hand, if it 
does lie within the Federal Government’s power to curtail State sovereignty under 
an international agreement, we see no reason why the Government may not invoke 
Article I procedures for giving effect to that agreement.28 In short, if the Uruguay 
Round Agreements unduly invade State sovereignty, ratification as a treaty will not 
save them from u n c o n s titu tio n a l; if they are not an undue invasion, they can be 
given effect by Act of Congress.

II. The Uruguay Round Agreements and Presidential Power

In considering Professor Tribe’s critique of the Uruguay Round Agreements — 
which focuses on the asserted impairment that the agreement causes to State sover
eignty29—  it should be borne in mind that judicial decisions have treated GATT as 
effectively a “Treat[y],” and hence “supreme Law,” within the meaning of the Su
premacy Clause, U.S. Const, art. VI, § 2, and have held provisions of State law to 
be superseded by the GATT when in conflict with it.30 It is also important to re-

28 We do not think that M issouri v. H olland , 252 U S 416 (1920), establishes the contrary Language 
from Justice H olm es’s opinion in that case has been taken to imply that treaties might lim it Slate sovereignty 
in ways that Acts o f Congress could not Id  at 433. Bui the C ourt’s la ter jurisprudence has undercut any 
such supposition. As Professor Tribe has written, “M issoun  v H olland  views the treaty pow er as a 
delegation o f authority to federal treaty-m akers independent o f the delegations em bodied in the enum eration 
o f C ongress’ ow n powers. The decision thus sanctions a legal regime w herein certain subjects m ay be exclu
sively within the am bit of the states wiih respect to dom estic legislation, but not with respect to international 
agreem ents and laws enacted by Congress pursuant thereto The im portance o f treaties as independent 
sources of congressional power has waned substantially in the years since M issoun  v Holland, how ever, the 
Supreme Court m the intervening period has so broadened the scope o f Congress* constitutionally  enum er
ated powers as to provide am ple basis fo r  m ost im aginable legislative enactm ents quite  apart fro m  the treaty  
pow er.” Laurence H. Tnbe, Am erican C onstitutional Law  at 227 (em phasis added)

?9 See, e g , T n b e  Prepared Statem ent at 302.
30 See In ter-M aritim e F onvarding Co. v United States, 192 F Supp 6 3 1 ,6 3 7  (C ust Ct 1961), Baldwin- 

Lim a-Hanulton Corp. v Superior Court, 208 Cal A pp.2d 803, 819-20, 25 Cal Rptr. 798 (1962), Territory' 
v. Ho, 41 Haw 565, 568 (1957), see also Bethlehem  Steel Corp  v Board o f  C om m ’rs o f  D ep’t o f  Water & 
Power, 276 C al App 2d 221, 80 Cal Rptr 800, 804 n 9 (1969) (finding it unnecessary ‘‘to delve into an 
extensive analysis o f the effect o f G A TT” on State law because federal pow er to conduct foreign trade policy 
“is exclusive in this Field'*), K S  B Tech. Sales Corp. v North Jersey D ist W ater Supply  Comm ’n, 3 8 1 A .2d 
774, 778 (N J 1977) (”‘[t]he legal significance o f  G A TT has been considered by all parties as equivalent to
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member that the existing GATT arrangements include dispute resolution proce
dures, which often involve referring disputes to panels of individuals, who act in an 
individual and not a governmental capacity.31 Professor Tribe does not contend 
that the existing version of GATT or the dispute resolution procedures that have 
developed under it are unconstitutional as applied to the Federal or State govern
ments of this country; rather, he alleges that “[t]he Uruguay Round’s establishment 
of the W orld Trade Organization [the WTO] and its dispute resolution mechanisms 
represents a [constitutionally] significant departure from prior versions of 
GATT.”32 Specifically, Professor Tribe objects that if the W TO’s dispute settle
ment body (or an Appellate Body on appeal) were “to find a United States law 
‘GATT-illegal,’ the United States would be bound by that decision unless it could 
persuade the entire GATT membership by consensus to overturn the adverse deci
sion. . . . Unlike other W TO decisions under the Uruguay Round, dispute panel 
decisions, or Appellate Body decisions in the instance of an appealed case, would 
be final, unless every W TO Member nation agrees to reject the panel or Appellate 
Body’s recommendation. . .  . This ‘reverse consensus’ requirement is a 180-degree 
turnaround from prior GATT practice; it means that individual nations, including 
the United States, no longer maintain a de facto veto over GATT dispute panel 
decisions. This turnaround . . .  is alone sufficient to distinguish the Uruguay 
Round’s potential effects on state sovereignty from the effects of all previous 
GATT agreements.”33

Under existing GATT practice, “the Contracting Parties, acting jointly as a 
whole, have jurisdiction over the final disposition of the dispute procedure.”34 
Although decisions on adoption of panel reports have always been made by con
sensus, the existing GATT permits a vote on these matters. Thus, while the United 
States, in practice, can exercise a “ veto” over any adverse panel decision, this 
could be changed under existing GATT rules. The Uruguay Round Agreements

that o f  a treaty . . In the context o f this litigation we do likew ise”), appeal dism issed, 435 U.S. 982 (1978); 
Delta Chem. C orp v. O cean C ounty Utils A u th ., 554 A .2d 1381, 1384 (N J  1988) (G A TT exception ap
plied to sew erage facilities products purchased by  county), a f f d  in part an d  rev ’d  in part, 594 A 2d 1343 
(N.J 1991); A rm strong  v. Taxation D iv  D irector, 5 N J Tax 117, 133 (1983) (“[ajssum ing that the states 
are bound by the provisions o f G A TT, imposition o f the New Jersey  sales and use tax on sales o f gold coins 
and gold  and s ilver bullion does not discrim inate against sales o f products o f a signatory nation”), a f fd ,  6 
N.J. Tax 447  (1984), 40  Cal A tt’y G en 65 (1962), 36 Cal. A tt'y  Gen 147, 149(1960); 34 Cal. A tt’y Gen. 
302, 304-05 (1959), hut see  A m erican  Inst fo r  Im ported  Steel, Inc. v. County o f  Erie, 58 M isc 2d 1059, 297 
N Y S 2d 602, 607 (1968) (certain  GATT provisions did not appear “in and o f them selves [to] supersede 
local legislation"), r e v ’d, 32 A .D .2d 231, 302 N .Y .S .2d 61 (N.Y A D . 1969). See generally  John H Jackson, 
The G enera l A greem en t on Tariffs an d  Trade in U nited States D om estic Law , 66 Mich L Rev 249, 280-89 
(1967) (G A TT has dom estic legal effect in the U nited  States insofar as it is Presidentially proclaim ed), id  at 
297-311 (G A T T  is directly  applicable to state and  local governm ents in the United States and supersedes 
conflicting  state or local law)

31 See  John H. Jackson, G A T T  as an Instrum ent fo r  the Settlem ent o f  Trade D isputes, 1967 Proc. Am. 
Soc’y In t’l L. 144, 147-48, 151.

32 T n b e  Prepared Statem ent at 302
33 Id. a t 303-04.
34 John H Jackson, G A T T  as an Instrument f o r  the Settlem ent o f  Trade D isputes, 1967 Proc Am S o c’y 

IntT L. at 149
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would alter this procedure by making the panel’s or Appellate Body’s report final 
unless the W TO States “decide[] by consensus not to adopt the [panel or] Appel
late Body report” within a set period.35 Professor Tribe appears to take this proce
dural alteration — the loss of the de fac to  “veto” — as constitutionally decisive. 
When one asks why that should be so, it appears that his answer is that under the 
new dispute resolution process, “states to a significant degree will be forced to 
place their fates under the Uruguay Round in the hands of the Executive Branch, 
which may have incentives counter to those of particular states in the context of 
particular disputes . . . .  [T]he Executive Branch, not Congress, . . . would deter
mine the fate of state  laws found to be in violation of GATT. If a state chose not 
to alter a measure found by the WTO to be GATT-illegal, the United States Trade 
Representative could choose to bring an action against the state in a federal court, 
see  S. 2467, 103d Cong., 2d Sess. § 102(b)(2) (1994) . . .  —  even if Congress had 
chosen to allow the state’s measure to remain in effect and to accept trade sanc
tions on behalf of the entire nation rather than preempt the offending state law.”36

We do not understand why Professor Tribe finds constitutional significance in 
the Uruguay Round’s “reverse consensus” requirement. Under the current version 
of GATT, the States could equally well be said to be “ in the hands of the Execu
tive,” for the simple reason that the President, as the sole constitutional actor who 
may represent the United States abroad, alone speaks for the United States in the 
GATT organization. Thus, the President, through his delegate, possesses the 
“veto” over the outcome of a dispute resolution under existing GATT practice, and  
may refuse to exercise it.37 In other words, State laws may, even under the current 
version of GATT, be finally determined to be “GATT-illegal” unless the executive 
branch takes affirmative action to prevent that result.38

Moreover, it is misleading to suggest that the WTO procedures of the Uruguay 
Round Agreements place State law “at the mercy of the Executive Branch and the 
Trade Representative.”39 As Professor Tribe himself explains, even if the execu
tive branch decides to bring an action against a State for the purpose of having a 
State law declared invalid for inconsistency with the Uruguay Round Agreements, 
the implementing legislation explicitly precludes the W TO panel’s (or Appellate 
Body’s) report from being considered “binding or otherwise accorded deference”

,5 A greem ent Establishing The W orld Trade O rganization, Annex 2, U nderstanding on Rules and Proce- 
dures Governing the Settlem ent o f Disputes, Art 17 14, 33 I L M 9, 124 (1994) W e note that voting is 
precluded under the new procedures.

36 Tribe Prepared Statem ent at 303-04 Actually, the Attorney G eneral, not the Trade R epresentative, 
would bring any such suit

37 This is not to say that the Uruguay Round Agreem ents would not provide the President w ith different 
incentives  from those that exist under the current GATT arrangem ents. But the point rem ains that even 
under existing arrangem ents, it would require Executive action to forestall a G A TT finding that a  State law 
was inconsistent with this coun try ’s com m itm ents under the pact

38 W e note also that the possibility that State laws may be held invalid because they conflict with the 
provisions o f G A TT is nothing novel in itself, as discussed above, the courts (including State courts) have 
held that State law cannot be applied if it is inconsistent with the current version o f G A TT.

39 T n b e  Prepared Statement at 305
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by the court that hears the case. S ee  S. 2467, § 102(b)(2)(B)(i). Thus, the State 
law cannot be declared invalid by the executive branch acting unilaterally, even if 
the executive is armed with a WTO report that has found the State law GATT- 
illegal; rather, the independent action of another branch o f the government —  the 
courts —  is required.40

Furthermore, given the breadth o f the joint authority o f Congress and the Presi
dent in the field of foreign relations, it would be the truly extraordinary case indeed 
in which Presidential action in that area, when supported by an Act of Congress, 
could amount to an unconstitutional invasion o f State sovereignty. See Young
stown Sheet & Tube Co. v. Sawyer, 343 U.S. at 635 (Jackson, J., concurring) 
(Presidential power in such cases is “at its maximum”). The Supreme Court has 
held that even unilateral Executive action, relying on the President’s inherent con
stitutional powers alone, may constitute a “treaty” for purposes of the Supremacy 
Clause, and hence supersede contrary State law. Thus, in United S tates v. Belmont, 
301 U.S. 324, 331-32 (1937), the C ourt upheld a unilateral Executive agreement in 
the face of contrary State law, declaring that

complete power over international affairs is in the national govern
ment and is not and cannot be subject to any curtailment or interfer
ence on the part o f the several states. . . .  In respect o f all 
international negotiations and compacts, and in respect of our for
eign relations generally, state lines disappear. As to such purposes 
the State of New York does not exist. Within the field of its pow
ers, whatever the United States rightfully undertakes, it necessarily 
has warrant to consummate.

In U nited States  v. Pink, 315 U.S. 203, 233 (1942), the Court, again upholding a 
unilateral Executive agreement over State law, reaffirmed that “[p]ower over ex
ternal affairs is not shared by the States; it is vested in the national government

40 Professor T ribe acknow ledges that the de ta iled  scheme o f  the im plem enting legislation, which is de- 
signed to m ake recourse to  the courts unlikely, ’‘offers a notew orthy protection to states.” Tribe Prepared 
Statem ent at 305 The im plem enting legislation w ould set up a Federal-State consultation process to keep 
the States inform ed o f  Uruguay Round Agreem ents matters that would affect them. The States are to be 
notified by the United States T rade Representative o f actions by  foreign W TO  mem bers that might draw 
their law s into the W TO  dispute resolution p rocess, consulted regarding the matter, and involved in the 
developm ent o f  this c o u n try 's  position if the m atte r is taken up in the dispute resolution process. Should the 
W TO find a State law  to be G A TT-illegal, the T rad e  Representative m ust consult with the State concerned in 
an effort to develop a m utually agreed response. See  S 2467, § 102(b)(1) In short, the States are to be 
continuously and closely involved w ith the Executive in any m atter that may involve a challenge to State law 
under the Uruguay R ound A greem ents.

The im plem enting legislation provides other im portant protections to State law No plaintiffs other than 
the executive branch m ay challenge a State law fo r inconsistency with the U ruguay Round A greem ents, and 
in any action it brings, the Executive bears the bu rden  o f proof. B efore bringing any such action, moreover, 
the executive branch m ust report to, and consult with, congressional com m ittees in both Houses See  S 
2467, § 102(b)(2). Here again, as in the WTO phase o f any challenge to Stale law, the political branches 
m ust take account o f  the S ta te ’s views.
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exclusively. It need not be so exercised as to conform to state laws or state poli
cies, whether they be expressed in constitutions, statutes, or judicial decrees.” 
Again, in Zschernig v. M iller , 389 U.S. 429, 432, 434 (1968), the Court struck 
down a State probate statute requiring an inquiry into “the type of governments that 
obtain in particular foreign nations” as “an intrusion by the State into the field of 
foreign affairs which the Constitution entrusts to the President and the Congress.” 
And in Hines v. Davidow itz, 312 U.S. 52, 68 (1941), the Court stated that the field 
of international relations is “the one aspect of our government that from the first 
has been most generally conceded imperatively to demand broad national author
ity.” See also United States v. California, 332 U.S. 19, 35 (1947) (“peace and 
world commerce are the paramount responsibilities of the nation, rather than an 
individual state” ); The Chinese Exclusion Case, 130 U.S. 581, 606 (1889) (“[f]or 
local interests the several States of the Union exist, but for national purposes, em
bracing our relations with foreign nations, we are but one people, one nation, one 
power”); Chy Lung v. Freeman, 92 U.S. 275, 280 (1875) (the Federal Government 
“has the power to regulate commerce with foreign nations: the responsibility for 
the character of those regulations, and for the manner of their execution, belongs 
solely to the national government. If it be otherwise, a single State can, at her 
pleasure, embroil us in disastrous quarrels with other nations.”); Holmes v. Jenni- 
son, 39 U.S. (14 Pet.) at 570 (plurality op.) (“[a]ll the powers which relate to our 
foreign intercourse are confided to the general government”); cf. Banco Nacional 
de Cuba v. Sabbatino, 376 U.S. 398, 424 (1964) (problems posed by “act o f state” 
doctrine implicate foreign relations and thus “are uniquely federal in nature”); 
G oldwater v. Carter, 444 U.S. at 1005, n.2 (Rehnquist, J., concurring in the judg
ment) (State courts may not “trench upon exclusively federal questions of foreign 
policy”).41

Accordingly, we cannot agree that the powers assigned to the President by the 
Uruguay Round Agreements and their implementing legislation would be uncon
stitutional (unless the agreement were ratified as a treaty) because they might be 
exercised in a manner that persuaded the courts to rule that State laws were super
seded. Against the massive powers of Congress and the President, acting together, 
to control the Nation’s foreign policy and commerce, the claims of State sover
eignty have little force.42

41 D ecisions such as these place wholly beyond doubt the “general constitutional principle that, whatever 
the division o f foreign policy responsibility within the national governm ent, a ll such responsibility  is reposed 
at the national level rather than dispersed am ong the states and localities. . It follows that all state action, 
whether or not consistent with current federal foreign policy, that distorts the allocation o f responsibility to 
the national governm ent for the conduct o f American diplom acy is void as an unconstitutional infringem ent 
upon an exclusively federal sphere o f responsibility " Laurence H. T nbe , Am erican C onstitu tional Law  at 
230.^

42 In the context o f dom estic legislation that assertedly threatens to im pair Stale sovereignty, the C ourt has 
held lhat “Slates must find their protection . . through the national political process.'’ South C arolina v. 
Baker, 485 U S 505, 512 (1988) If lhat is the case w hen Congress acts under the Interstate C om m erce 
Clause, the States procedural rights in the national legislature can hardly be more extensive w hen tne For
eign  Com m erce C lause is the source of C ongress’s authonty See, e g ., Bethlehem  S tee l Corp v Board o f
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III. The World Trade Organization

Professor Tribe has also argued that the Uruguay Round Agreements must be 
ratified as a treaty because its W TO dispute settlement procedures undermines 
State sovereignty d irec tly , rather than by vesting the power to do so in the Presi
dent. Unfortunately, Professor T ribe’s description of the W TO’s powers, scope 
and functions is mistaken.43 The proposed arrangements for the W TO do not rep
resent an invasion of State sovereignty that can be cured only if the Uruguay 
Round Agreements are ratified as a treaty; rather, the Uruguay Round Agreements 
are similar in kind to earlier, Congressionally-approved trade pacts, including 
NAFTA and the Tokyo Round Codes, that were not, and that did not have to be, 
ratified as treaties.44

In Professor Tribe’s view, the “basic thrust” o f the Uruguay Round Agreements 
is “that it would empower international tribunals effectively to override state 
laws.”45 Hence, he argues, approval by two-thirds of the Senators present is re
quired, because “[t]he Senate . . . remains the principal body in which the States 
qua States are represented in our National Government.”46 However, as the court 
has recently found in Public Citizen v. Kantor, 864 F. Supp. 208, 214 (D.D.C. 
1994),

C om m 'rs o j D e p ’t o f  W ater & P ow er , 80 Cal Rptr. at 803, 804 (“ [t]he California Buy Am erican Act, in 
effectively placing an em bargo on foreign products, am ounts to a usurpation by this state of the power o f the 
federal governm ent to conduct foreign trade po licy  . .  . Only the federal governm ent can fix the rules o f fair 
com petition  w hen such com petition  is on an in ternational basis. Foreign trade is properly a subject o f na
tional concern , not state regulation. . A state law  may not stand  ‘as an obstacle to the accom plishm ent and 
execution of the full purposes and objectives o f  C ongress.’“) (quoting  H ines v D avidowitz , 312 U S at 67).

43 S ee  generally  Letter for Professor Laurence H T nbe  from A m bassador M ichael Kantor, U S Trade 
R epresentative (Oct 14 ,1994)

44 See, e g ,  19 U .S.C § 2503
45 T n b e  Letter at 2; see  a lso  id. at 3 (an A ct o f  Congress im plem enting the Uruguay Round Agreem ents 

would “d e le g a te ]  to an international body such as a W TO tnbunal the pow er effectively to override a state 
tax o r regulation  ’).

46 Id. at 2 W e do not dispute that, at least a t the time o f the Framing, the Senate’s role in the treaty- 
m aking process was seen as protecting the S tates, and especially the sm aller States vis-a-vis the larger ones. 
See  O L C  G A T T  M em orandum  at 6 n. 11 It is  open to question, however, whether the Senate was vested 
with a share in the treaty-m aking pow er only, o r even p nm an ly , because o f the ties betw een the Senate and 
the States. The Fram ers appear to have thought that the Senate would function as a kind o f council o f advis
ers to the President on foreign policy matters, and  accordingly stressed charactenstics o f the Senate such as 
the sm allness o f its num bers, the relatively long  tenure o f its mem bers, and the insulation o f Senators from 
the popular electorate, in ju stify ing  its role in the treaty-m aking process See The Federalist No. 75 
(A lexander H am ilton); No. 64 (John Jay), see a lso  G nffin  B. Bell & H M iles Foy, The President, the Con
gress, a n d  the Panam a C anal An Essay on th e  Powers o f  the Executive and  Legislative Branches in the 
Field o f  F oreign A ffairs, 16 Ga. J. In t’l & C om p. L at 624-25 In any event, the Senate would not be ex
cluded  from  the process by w hich the Uruguay R ound A greem ents are approved and im plem ented, on the 
contrary, it is obvious that Senate passage is necessary  for the im plem enting legislation to becom e law.

Furtherm ore, “[i]t has never been doubted that representatives in C ongress . represented the entire 
people o f  the State acting in their sovereign capacity  ” M cP herson v Blacker, 146 U.S 1 ,2 6  (1892) Thus, 
the H ouse, as well as the Senate, provides the S tates with a forum  in which their distinctive interests can be 
protected.
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the resolution mechanisms contained in the [Uruguay Round] trade 
agreement permit disputes to be settled without altering domestic 
law. If a domestic law is found to violate the agreement, the de
fending party may implement the decision, negotiate a solution, or 
pay compensation.

Neither the WTO, nor any dispute settlement panels, will have the authority to en
ter injunctions or impose monetary sanctions against member countries. Nor will 
they be able to order any member country that has a federal system to change its 
component governments’ laws. While a WTO dispute settlement may opine on 
whether a law is inconsistent with a member’s obligations under the Uruguay 
Round Agreements, it is up to the parties to decide how to resolve the situation. 
The complaining country may suspend reciprocal trade concessions if alternative 
forms of settlement — e.g., compensation in the form of additional trade conces
sions, or a change in the defending country’s domestic law — are not made. The 
suspension of trade concessions by a complaining country is likely to mean a tem
porary increase in the tariffs it imposes on the defending country’s goods. No sus
pension of trade concessions can exceed the amount of the trade injury. Because 
our foreign trading partners would be able to increase tariffs on American goods 
even more easily in the absence of a trade agreement, it is hard to see how the at
tempt in the Uruguay Round Agreements to resolve trade disputes between mem
ber countries and to prevent the unilateral imposition of retaliatory tariffs could 
amount to an unconstitutional invasion of State or local sovereignty.47

Professor Tribe objects that it is “no answer that the United States might choose 
to pay whatever fine is levied by the WTO rather than sacrifice the sovereignty of 
one of the fifty States, for that makes each State’s sovereignty a hostage to the Fed
eral Government’s willingness to impose a tax burden on the Nation as a whole. It 
also puts each State in the dilemma of either accepting the tax burden on its citi
zens entailed by having the United States pay a WTO fine, or protecting its citizens 
from that burden by lobbying against the fine and urging instead that the offending 
State be brought to heel.”48 Setting apart the factual error of assuming that the 
WTO has the power to “lev[y]” a “fine,” Professor Tribe’s argument buries the 
critical point that it is only the United States, not the WTO, that would wield the 
power to limit or displace State law.49 Even if United States participation in the

47 W e have explained in some detail how the W TO procedure works in the OLC G A T T  M em orandum , at 
7-8 Furtherm ore, NAFTA, like the Uruguay Round Agreem ents, built in the possibility that State law s and 
regulations m ight be challenged before international panels in dispute resolution proceedings for inconsis
tency with the United Staies’s obligations under the trade pact, and that a com plaining country that prevailed 
before a panel was entitled to suspend trade concessions See id at 2 In light o f lhat history, we fail to 
understand how Professor T nbe  would distinguish the Uruguay Round Agreem ents from N AFTA or the 
United States-Canada Free Trade Agreement.

48 T nbe  Letter at 2.
49 Such displacem ent o f State law, if accom plished by the legal action o f the Federal G overnm ent, would 

require either an A ct of Congress, or in the alternative a judicia l decision in a law suit brought by the execu
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W TO’s dispute resolution procedure might create incentives that would otherwise 
not exist to set aside some State laws, Congress can certainly structure the range of 
its future choices in a way that tends to have that effect.50 There is in such a deci
sion no “meaningful shift o f control over state sovereignty to foreign tribunals.”51

Conclusion

W e remain persuaded that, in deciding not to submit the Uruguay Round 
Agreements to the Senate for the concurrence of two-thirds of the Senators present, 
the President is acting in a wholly proper and constitutional manner. Like other 
recent trade agreements, including NAFTA, the United States-Canada Free Trade 
Agreement, the United States-Israel Free Trade Agreement and the Tokyo Round 
Agreement, the Uruguay Round Agreements may constitutionally be executed by 
the President and approved and implemented by Act of Congress.

W ALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel

tive branch. In  either case, State law  would norm ally  be superseded only if  two branches o f  the national 
governm ent (the President and C ongress, or the President and the Federal courts) acted together.

50 T his is true even assum ing that “ [u]nder the  Uruguay R ound, a new dynam ic would characterize rela
tions betw een slates and foreign nations and betw een  states and the federal g o v ern m en t” Tribe Prepared 
Statem ent at 307.

51 T n b e  L etter at 2.
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Authority of the Federal Financial Supervisory Agencies 
Under the Community Reinvestment Act

The federal financial supervisory agencies lack authority under the Com m unity Reinvestm ent Act o f 
1977 to provide by regulation that financial institutions that do not meet the credit needs o f  their 
com m unities may be subject to adm inistrative enforcem ent actions under 12 U S.C. § 1818.

Decem ber 15, 1994 

M e m o r a n d u m  O p in io n  f o r  t h e  C o m p t r o l l e r  o f  t h e  C u r r e n c y

This memorandum responds to your request for our opinion concerning whether 
the federal financial supervisory agencies (“the agencies”)1 have authority under 
the Community Reinvestment Act of 1977 (“CRA”), 12 U.S.C. §§ 2901-2907, to 
provide by regulation that financial institutions that do not meet the credit needs of 
their communities may be subject to administrative enforcement actions under 12 
U.S.C. § 1818. We conclude that the agencies lack such authority.2

I.

The purpose of the CRA is “to require each appropriate Federal financial super
visory agency to use its authority when examining financial institutions, to encour
age such institutions to help meet the credit needs of the local communities in 
which they are chartered consistent with the safe and sound operation of such in
stitutions.” 12 U.S.C. § 2901(b). To further this end, the CRA requires the agen
cies to assess an “institution’s record of meeting the credit needs of its entire 
community,” 12 U.S.C. § 2903(a)(1), and to “take such record into account in its 
evaluation of an application for a deposit facility by such institution.” 12 U.S.C. 
§ 2903(a)(2). “[A pplication for a deposit facility” is defined to include applica
tions for approval to open a branch, to relocate a main or branch office, or to 
merge with or acquire another institution. 12 U.S.C. § 2902(3). The agencies 
must prepare a written evaluation of each institution’s performance under the CRA, 
assign a rating to that performance, and disclose that rating to the public. 12 
U.S.C. § 2906. The CRA also authorizes the agencies to promulgate regulations to 
carry out the purposes of the Act. 12 U.S.C. § 2905.

1 The federal financial supervisory agencies are the Office o f  the C om ptroller o f the Currency, the Federal 
Reserve System , the Federal Deposir Insurance Corporation, and the Office o f  Thrift Supervision

2 The O ffice of T hrift Supervision (“OTS”) has suggested in a letter to this Office that it has sufficient 
authority under the Hom e O w ners' Loan Act (“H O LA ”), 12 U S.C. §§ 1461-1468, to enable it lo prom ulgate 
and enforce a requirem ent that regulated institutions help meet the credit needs of their com m unities. We 
express no opinion on the authority o f OTS or the other agencies under HOLA or any other statute besides 
the CRA
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The agencies have proposed substantial revisions to their regulations imple
menting the CRA. See Community Reinvestment Act Regulations, 58 Fed. Reg. 
67,466-67,508 (1993). The proposed regulations provide that financial institutions 
“have a continuing and affirmative obligation to help meet the credit needs of their 
communities, including low- and moderate-income areas, consistent with safe and 
sound operations.” See id. at 67,479 (§ 25.2). The proposed regulations state that 
an institution rated by an agency to  be in “Substantial Noncompliance” with that 
obligation shall be subject to enforcement actions under 12 U.S.C. § 1818, which 
authorizes the agencies to issue cease-and-desist orders and levy civil monetary 
penalties. See id. at 67,480 (§ 25.6(b)). The potential monetary penalties the in
stitutions would face range from not more than $5,000 a day for each day during 
which a “first tier” violation continues to a maximum daily penalty of $1,000,000 
or one percent of the institution’s total assets, whichever is lower, for a “third tier” 
violation. See 12 U.S.C. § 1818(i)(2).

As discussed below, we do not believe that the agencies are authorized to bring 
actions under 12 U.S.C. § 1818 to enforce the CRA. Our conclusion is based on 
the clearly expressed intent of Congress in enacting the CRA,3 and rests on two 
independent rationales: (1) the CRA application evaluation procedure is the exclu
sive enforcem ent mechanism authorized by Congress; and (2) enforcement under 
12 U.S.C. § 1818 is unavailable because the CRA does not impose an obligation 
that could provide the basis for a § 1818 action or authorize the agencies to impose 
such an obligation.

II.

W e believe that Congress has plainly spoken on the question of what enforce
ment tools are available to the agencies under the CRA. The CRA provides for 
enforcement only in the application context, requiring that the agencies shall take 
an institution’s record of meeting the credit needs of its community into account 
when evaluating that institution’s application for a deposit facility. Congress speci
fied only this one enforcement mechanism in the CRA, and we do not believe it is 
permissible for the agencies to employ other enforcement mechanisms, on the 
authority o f the CRA, in the absence of some basis in the text of the statute. Agen
cies may act only pursuant to delegations of power that are explicit or can fairly be

3 T his is therefore  not a  s ituation  where C hevron  deference may be relied upon to support an agency 
in terpretation. In C hevron U S A .  Inc  v N ationa l Resources D efense C ouncil, In c ,  467 U S  837 (1984), 
the Suprem e C ourt announced a two-step rule fo r  courts to follow  when reviewing an agency’s construction 
o f a s tatu te  that it adm inisters. T he court must alw ays first exam ine “w hether Congress has directly spoken 
to the p recise question  at issue. If the intent o f  C ongress is clear, that is the end o f the m atter; for the court, 
as well as the agency, m ust give effect to the unam biguously  expressed intent o f C ongress ” Id  a t 842-43. 
If, how ever, “ the statu te is s ilen t o r ambiguous w ith  respect to the specific issue, the question for the court is 
w hether the a gency ’s answ er is based on a perm issib le construction  o f the statute * Id. at 843 As discussed 
in the text, we do  not believe that the CRA is s ilen t or am biguous with respect to the authority being vested 
in the agencies. A ccordingly, there is no basis fo r  deferring to an agency interpretation
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implied from the statutory scheme. See Railway Labor Executives’ A ss’n v. N a
tional M ediation Bd., 29 F.3d 655, 670-71 (D.C. Cir. 1994) (en banc), cert, d e 
nied, 514 U.S. 1032(1995).

The CRA contains no express directive for the agencies to use any other modes 
of enforcement, much less such coercive enforcement as cease-and-desist orders 
and monetary penalties, and there is no basis for inferring such authority from any 
provision in the statute. The statute’s only general grant of authority to the agen
cies is the authority to promulgate implementing regulations. We reject the argu
ment that a delegation of broad enforcement authority can be inferred from the 
statute’s delegation of authority to issue implementing regulations and the fact that 
the CRA does not explicitly state that the agencies may only sanction financial in
stitutions through the application process. First of all, the authority to issue regu
lations is limited to “carry[ing] out the purposes” of the CRA, 12 U.S.C. § 2905, 
and those purposes are limited to requiring the agencies to “use [their] authority 
when examining financial institutions, to encourage such institutions to help meet 
the credit needs” of their communities, 12 U.S.C. § 2901(b) (emphasis added). 
More fundamentally, as the D.C. Circuit wrote recently, “ [w]ere courts to presum e 
a delegation of power absent an express withholding o f such power, agencies 
would enjoy virtually limitless hegemony, a result plainly out of keeping with 
Chevron and quite likely with the Constitution as well.” Railway Labor Execu
tives' A ss’n, 29 F.3d at 671.

The legislative history o f the CRA firmly supports our conclusion that the CRA 
does not authorize the agencies to employ other methods of enforcement. Neither 
the House Conference Report nor the Senate Report makes any mention of a 
method of sanction other than through the application process,4 and when intro
ducing the bill on the Senate floor, Senator Proxmire stated that “[t]he require
ments in the bill apply only to applications otherwise required under existing law 
or regulations and do not provide any new authority to the bank regulatory agen
cies.” 123 Cong. Rec. 1958 (1977). Similarly, during the floor debate on whether 
to delete the CRA provisions from the Housing and Community Development Act, 
Senator Lugar stated that “[t]he sanctions that are finally offered, even if some in
stitution is found guilty in the process, are apparently that the institution would 
have some difficulty extending its facilities, no more and no less than that.” Id. at 
17,633.

More specifically, it would be inconsistent with the views expressed by Senator 
Proxmire for the agencies to rely on the CRA for authority to issue cease-and- 
desist orders or impose monetary penalties. Speaking as the bill’s chief sponsor, 
Senator Proxmire stressed the limited nature of the authority being vested in the

4 In fact, ihe conference report describes the purposes o f the CRA in very modest terms. “This title and 
other am endm ents contained in this bill are designed to encourage more coordinated efforts between pnvate 
investm ent and federal grants and insurance in order to increase the viability o f our urban com m unities." 
H R C onf Rep No. 95-634, at 76 (1977), reprin ted  in 1977 U S C  C.A  N 2965, 2995
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agencies. When introducing the bill, Senator Proxmire stated that the CRA “is 
intended to establish a system of regulatory incentives to encourage  banks and 
savings institutions to more effectively meet the credit needs of the localities they 
are chartered to serve.” Id. at 1958 (emphasis added). During floor debate on the 
legislation, he stated that “we have to do something to nudge [the banks], influence 
them, persuade  them to invest in their community.” Id. at 17,630 (emphasis 
added). He stated during hearings on the CRA that “[w]hat are we [sic] trying to 
do here is not to provide for any terrible sanction. . . . All we are saying is that the 
job that you do in servicing community needs should be taken into consideration  
as one elem ent in whether or not branching should be approved. It is a mild pro
posal, it seems to me.” Community Credit Needs: H earings on S. 406 Before the 
Senate Comm, on Banking, Housing and Urban Affairs, 95th Cong. 323 (1977) 
(emphasis added).5

Finally, it is “an ‘elemental canon’ of statutory construction that where a statute 
expressly provides a remedy, courts must be especially reluctant to provide 
additional remedies.” Karahalios v. National F ed’n o f  Fed. Em ployees, 489 
U.S. 527, 533 (1989) (quoting Transam erica M ortgage Advisors, Inc. v. Lewis, 
444 U.S. 11, 19 (1979)).6 “In such cases, ‘[i]n the absence of strong indicia 
of contrary congressional intent, we are compelled to conclude that Congress 
provided precisely the remedies it considered appropriate.’” Karahalios, 489 U.S. 
at 533 (quoting M iddlesex County Sewerage Auth. v. Sea Clammers A s s ’n, 
453 U.S. 1, 15 (1981)). To move from an enforcement scheme that relies upon a 
system of regulatory incentives to a scheme that entails cease-and-desist orders and 
potentially substantial monetary penalties is a leap that we do not believe can be 
justified on the basis of the text, purpose, and legislative history of the CRA. We 
therefore conclude that enforcement under 12 U.S.C. § 1818 is not authorized by 
the CRA.

5 Senator Proxm ire did state w hen introducing the conference report on the Senate floor that “the inten- 
tion [o f C ongress] is as stated in [ 12 U S C § 2901(b)] thal the agencies use the full extent o f their authority, 
including their general regulatory authority, under [12 U.S C. § 2905], to encourage all regulated depository 
institu tions’ responsiveness to com m unity n eed s .” 123 C ong Rec. 31,887 (1977) However, at best this 
statem ent is am biguous, the direction  to use full regulatory authority probably was sim ply in reference to the 
section o f the CRA  directing  the agencies to prom ulgate im plem enting regulations and not to som e other 
grant o f enforcem ent authority  such as 12 U S C  § 1818. It is im possible to know w hat regulations Senator 
Proxm ire expected the agencies to issue, although  we note that (consistent with the phrasing in C R A ’s 
statem ent o f purpose section) he used the w ord “encourage” to describe w hat impact the regulations should 
have on institutions ra ther than a w ord like “ require ” M oreover, we do not believe this one statem ent, even 
if read broadly, can support a general grant o f  enforcem ent authority to the agencies in light o f the statutory 
text and o ther legislative history.

6 T hat K arahalios  and the cases cited therein  involved claim ed private rights o f action does not make 
them inapposite. First, the underlying inquiry o f  those cases and this case is the sam e' can congressional 
intent to enforce a statutory schem e in a particular way be inferred from the statutory language, structure or 
legislative history? Second, courts if  anything have broader pow er than adm inistrative agencies to fashion 
appropriate relief, courts, for exam ple, may look  to their broad equitable jurisdiction
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III.

We reach the same conclusion when we analyze the question by focusing di
rectly on 12 U.S.C. § 1818. Under that section, the agencies may issue a cease- 
and-desist order against a financial institution that “is violating or has violated, or 
. . . is about to violate, a law, rule, or regulation,” 12 U.S.C. § 1818 (b)(1), and 
they may impose civil monetary penalties against an institution that violates “any 
law or regulation” or any cease-and-desist order, 12 U.S.C. § 1818(i)(2). It might 
be argued that such sanctions may be imposed upon an institution that receives a 
“substantial noncompliance” CRA rating because that would be a violation of the 
CRA or the proposed regulations. As discussed below, we reject that argument.

By its terms, the CRA provides only that the agencies must evaluate an institu
tion’s record of meeting the credit needs of the community, that the agencies must 
take that record into account when considering an institution’s application for per
mission to merge or expand, and that the agencies must prepare a written record of 
their evaluations for public dissemination. Nowhere does the CRA expressly im
pose any obligation on financial institutions themselves. The statute’s references 
to financial institutions are couched in precatory rather than mandatory terms. 
In the “statement of purpose” provision of the CRA, Congress stated that “ [i]t is 
the purpose of this chapter to require each appropriate Federal financial supervi
sory agency to use its authority . . .  to encourage such institutions to help meet the 
credit needs of [their] communities.” 12 U.S.C. § 2901(b) (emphasis added). The 
CRA does not instruct the agencies to require institutions to meet community 
credit needs. Moreover, although the CRA directs the agencies to take an institu
tion’s record of meeting credit needs into account when evaluating the institution’s 
application for a deposit facility, 12 U.S.C. § 2903, it does not require the agencies 
to deny applications from institutions with questionable records.7

Nor are any obligations, violation of which is sanctionable under § 1818, im
posed by the following statements in the “Congressional findings” section of the

7 The case law recognizes thal while the agencies are authorized to refuse to approve applications from 
financial institutions that do not meet the credit needs o f their com m unities, they are not required to do so. 
In one case that involved a challenge to an agency 's approval o f an institu tion’s application to open a branch 
office, the court refused to invalidate the approval on the grounds that the agency and the requesting institu
tion had allegedly failed to comply with the requirem ents of the CRA C orning Sav. & Loan A ss 'n  v. Fed
eral H ome Loan Bank Bd., 571 F Supp 396 (E .D  ^ rk  1983), a ffd ,  736 F 2d 479 (8th C ir 1984). The 
court stated that “ [t]he CRA itself does not provide for any sanctions for an unsatisfactory record, nor does it 
even define what an unsatisfactory record would be The C RA  merely requires that the Board assess an 
institution’s com m unity credit record and consider lhat record when evaluating branch applications.” 571 F 
Supp. at 403 See also N ational State B ank v Long, 630 F 2d 981, 984 (3d Cir. 1980) (in deciding there was 
no federal law explicitly  prohibiting redlining, so that a state anti-redlining statute was not preem pted, the 
court staled that under the CRA, “the C om ptroller may, but need not, deny an application for a deposit facil
ity lo a national bank that fails to meet the needs o f us local com m unity”); H icks  v Resolution Trust Corp., 
970 F.2d 378, 382 (7th Cir. 1992) (in concluding lhat a fired em ployee could not state a claim  for retaliatory 
discharge because the CRA did not constitute a clearly m andated public policy, the court stated that the Act 
does not provide for crim inal sanctions or private causes o f action; agencies may “at m ost” consider an in 
stitu tion 's record when evaluating an application)
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CRA: that ”[t]he Congress finds th a t. . . regulated financial institutions have con
tinuing and affirmative obligation to help meet the credit needs of the local com
munities in which they are chartered,” 12 U.S.C. § 2901(a)(3), and that “[t]he 
Congress finds that . . . regulated financial institutions are required by law to dem
onstrate that their deposit facilities serve the convenience and needs of the commu
nities in which they are chartered to do business,” 12 U.S.C. § 2901(a)(1). These 
findings are an indicator of congressional intent and may be looked to by the agen
cies in formulating their regulations to implement the CRA. However, they are not 
“operative provisions” of the statute and thus cannot by themselves impose obliga
tions on financial institutions or override operative provisions that indicate that 
Congress did not intend to impose an obligation violation of which is sanctionable 
under § 1818. See A ssociation  of Am. R.R. v. Costle, 562 F.2d 1310, 1316 (D.C. 
Cir. 1977) (“A preamble no doubt contributes to a general understanding of a stat
ute, but it is not an operative part of the statute and it does not enlarge or confer 
powers on administrative agencies or officers. Where the enacting or operative 
parts of a statute are unambiguous, the meaning of the statute cannot be controlled 
by language in the preamble. The operative provisions o f statutes are those which 
prescribe rights and duties and otherwise declare the legislative will.”). See also  
Council o f  H aw aii H otels v. Agsalud, 594 F. Supp. 449, 453 (D. Haw. 1984) 
(in determining whether Hawaii legislature intended to regulate collectively bar
gained health care plans, court rejected defendants’ argument that “findings and 
purpose” section of statute authorized state regulation of the plans when an opera
tive provision of the statute made it clear that the plans were not subject to regula
tion).

Finally, we do not believe that the agencies’ authority under the CRA to issue 
implementing regulations includes the authority to impose an obligation, enforce
able under § 1818, to meet community credit needs that was not imposed by Con
gress. The agencies’ rulemaking authority is limited to “carrying] out the 
purposes” of the CRA, 12 U.S.C. § 2905, and those purposes are limited to re
quiring the agencies to use their authority to “encourage” financial institutions to 
help meet community credit needs, 12 U.S.C. § 2901(b). The authority to 
“encourage” does not include the authority to impose an obligation enforceable by 
cease-and-desist orders and money penalties. See New York v. H eckler, 719 F.2d 
1191, 1196 (2nd Cir. 1983) (holding that statutory language directing entities re
ceiving federal funding “to encourage family participation” in minors’ receipt of 
contraceptive services did not authorize HHS to promulgate regulations requiring 
parental notification following a m inor’s purchase of contraception).

W e emphasize that our conclusion that § 1818 sanctions are not available is 
not intended to suggest that the provisions of the proposed CRA regulations re
garding an obligation to help meet the credit needs of the community are invalid 
for other purposes under the CRA or any other statute, such as to assist the exercise 
of agency authority during examinations and in the application process. Nor is it

254



Authority o f  the Federal Financial Supervisory Agencies Under the Com m unity Reinvestm ent Act

intended to suggest that other provisions of the proposed CRA regulations impos
ing requirements on financial institutions, such as data collection and reporting 
requirements, are not authorized by the grant of authority to promulgate regula
tions. Moreover, we express no opinion on the availability of § 1818 sanctions for 
violations of a law, rule, or regulation in any context other than the CRA.

IV.

The purpose of the CRA is to require the federal financial supervisory agencies, 
in the execution of their examination function, to encourage financial institutions to 
meet community credit needs. The CRA requires that the agencies assess financial 
institutions’ records in this regard and consider their records when evaluating their 
applications for deposit facilities. In connection with this requirement, the agen
cies may promulgate regulations placing reasonable requirements on financial in
stitutions to enable the agencies to assess their performance. We conclude, 
however, that the agencies lack authority under the CRA to provide by regulation 
that financial institutions that do not meet the credit needs of their communities 
may be subject to enforcement actions under 12 U.S.C. § 1818.

WALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel
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