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FOREWORD

The Attorney General has directed the Office of Legal Counsel to publish
selected opinions on an annual basis for the convenience of the executive, legisla-
tive, and judicial branches of the government, and of the professional bar and
the general public. The first twenty-one volumes of opinions published covered
the years 1977 through 1997; the present volume covers 1998. Volume 22 includes
Office of Legal Counsel opinions that the Department of Justice has determined
are appropriate for publication. A substantial number of Office of Legal Counsel
opinions issued during 1998 are not included.

The authority of the Office of Legal Counsel to render legal opinions is derived
from the authority of the Attorney General. Under the Judiciary Act of 1789 the
Attorney General was authorized to render opinions on questions of law when
requested by the President and the heads of executive departments. This authority
is now codified at 28 U.S.C. §§511-513. Pursuant to 28 U.S.C. §510 the Attorney
General has delegated to the Office of Legal Counsel responsibility for preparing
the formal opinions of the Attorney General, rendering opinions to the various
federal agencies, assisting the Attorney General in the performance of her function
as legal adviser to the President, and rendering opinions to the Attorney General
and the heads of the various organizational units of the Department of Justice.
28 C.F.R. §0.25.
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Application of 18 U.S.C. §203 to Maintenance of Contingent
Interest in Expenses Recoverable in Litigation Against the
United States

18 U.S.C. §203 does not prohibit a prospective government officer from maintaining upon his entry
into government service a contingent interest in expenses recoverable in litigation involving the
United States.

January 28, 1998
Memorandum Opinion for the Counselto the President

This memorandum responds to your request for our opinion whether 18 U.S.C.
8203 prohibits a prospective government officer from maintaining a contingent
interest in expenses recoverable in litigation involving the United States.* For
the reasons set forth below, we conclude that § 203 would not prohibit the prospec-
tive officer from maintaining such an interest upon his entry into government
service.

I. Background

The prospective officer’s law firm represents plaintiffs on a contingency basis
in a product liability suit against a corporation that petitioned for bankruptcy in
May 1995, and the firm has continued to represent its clients in the bankruptcy
proceeding. The law firm has advanced certain litigation expenses on behalf of
its clients, making payments to cover, among other things, court costs, costs of
medical examinations, telephone and facsimile charges, and deposition reporting
costs. If the law firm’s clients secure damages against the corporation, the firm
will deduct these expenses from the award and receive a percentage of the
remainder as a fee. It is not likely that the firm will recover its expenses before
the prospective officer’s projected entry into government service.

Section 203 of title 18 generally prohibits a federal officer or employee from
receiving “compensation for any representational services,” rendered “personally
or by another” before a court or agency during the officer’s or employee’s govern-
ment tenure, in connection with any proceeding in which the United States is
a party or has a direct and substantial interest.1 The United States is one of the

+Editor’s Note: For privacy reasons, material has been redacted from this opinion that might identify the prospec-
tive government officer.
1in pertinent part, §203 providesl
(a) Whoever, otherwise than as provided by law for the proper discharge of official duties, directly
or indirectly—
1) . receives . . . any compensation for any representational services, as agent or attorney or
otherwise, rendered or to be rendered either personally or by another—

Continued



Opinions of the Office of Legal Counsel in Volume 22

defendant corporation’s creditors and is therefore a participant in the bankruptcy
proceeding in which the law firm maintains a contingent interest. It has been the
longstanding view of the Office of Legal Counsel that §203 prohibits an indi-
vidual entering government employment from maintaining a contingent interest
in fees recoverable in a proceeding involving the United States.2 The prospective
government officer therefore proposes, upon entering government service, to dis-
associate himself from the litigation and to forfeit any entitlement to his share
of fees contingent upon the plaintiffs’ recovery. He would, however, retain an
interest in his share of any repayment of expenses advanced, prior to his entry
into government service, on behalf of the firm’s clients. The question presented
is whether 8203 prohibits the prospective officer from maintaining such an
interest.

I1. Discussion

A.

The starting point in assessing § 203’s reach is, of course, the text of the statute
itself. See United States v. Ron Pair Enters., 489 U.S. 235, 241 (1989). To deter-
mine whether 8203 prohibits this individual from retaining a contingent interest
in the recovery of expenses, we must ask whether the payments that he would
receive in the event that his clients recover damages are properly characterized
as “compensation for . . . representational services.” The term “compensation”
is not defined in 8203 or related provisions of the federal criminal code, nor
has any court considered, within the specific context of a prosecution under §203

(B) at a time when such person is an officer or employee . . of the United States in the executive,
legislative, or judicial branch of the Government, or in any agency of the United States,
in relation to any proceeding . . or other particular matter in which the United States is a party or
has a direct and substantial interest, before any department, agency, court, court-martial, officer, or any
civil, military, or naval commission,

shall be subject to the penalties set forth in section 216 of this title.
18 U.S.C. §203(a) (1994)

2See, e.g., Memorandum for Files from Sol Lindenbaum, Re- Application of 18 U.S.C §203, at 1 (Dec. 16,
1980); Memorandum for Edwin L. Weisl, Jr, Assistant Attorney General, Land and Natural Resources Division,
from Frank M. Wozencraft, Assistant Attorney General, Office of Legal Counsel, Re- Interest of US Attorney in
Condemnation Suit—D.J No. 33-36-650-2, Civil No. C-7779, Columbus, Ohio at 1 (Nov. 9, 1966), Letter for
Hon. Edward Weinberg, Deputy Solicitor, Department of the Interior, from Norbert A Schlei, Assistant Attorney
General, Office of Legal Counsel (July 24, 1963); cf Acceptance of Legal Fees by United States Attorney, 6 Op
OLC. 602(1982)

Although the rationale underlying this longstanding interpretation has never been articulated with clarity, the
interpretation is consistent with a view of §203 as primarily seeking to prevent the actual or apparent influence
of an officer or employee over a proceeding involving the government by virtue of the individual’s pecuniary interest
in the proceeding’s outcome See infra pp 4-6 A rule against retaining a contingent interest in fees reflects that
a contingent fee covers the entire representation up to the payment, the amount remains uncertain until then, and
the fee thus compensates, in part, for representational services performed after the employee began working for
the United States. We need not address that interpretation here because it simply does not apply to reimbursement
for already identified expenses, as we conclude below, payments offsetting expenses are not properly characterized
as compensation for representational services
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or its predecessors, whether a client’s reimbursement of expenses can constitute
“compensation.” The term “varies in its meaning depending on the words and
the subject matter in connection with which it is used.” 15A C.J.S. Compensation
101 (1967 & Supp. 1997). Here, Congress used “compensation” in connection
with the qualifying phrase “for . . . representational services.” The phrase is
significant in two respects. First, in light of the focus on “services,” the most
natural reading of 8203 is that Congress intended to limit the statute’s coverage
to those forms of payment typically associated with the performance of personal
services, such as fees, wages, salary, or commissions. Second, the use of the word
“for” makes clear that §203 embodies an element of exchange. Section 203 does
not prohibit all compensation to a government officer or employee; rather, it tar-
gets compensation that the officer or employee receives in exchange for represen-
tational services rendered personally or by another. Put another way, the fact that
a government officer or employee receives a monetary payment or something else
of value will not alone trigger a violation of §203. Nor is it sufficient that an
officer or employee receives something of value because a representational service
occurred during his or her government tenure. The provision requires that the
officer or employee receive something of value in exchange for the representa-
tional services performed on the cUent’s behalf during the officer’s or employee’s
government tenure.

Because §203 covers only payments received in exchange for representational
services, it does not reach an officer’s or employee’s recovery of expenses
advanced on a contingency basis on behalf of a client.3 If litigation efforts on
behalf of the prospective officer’s clients prove successful, he will receive some-
thing of value: he will recoup costs that he otherwise would have been required
to absorb. Nevertheless, the payments in question will not take a form typically
associated with the performance of personal services, nor will they have been
made in exchange for any representational services. It is true that the officer will
receive payment only because another attorney performs the representational serv-
ices that ultimately enable his clients to recover damages. It is also likely that
the prospective officer or another attorney performed representational services
while disbursing the funds for which he now seeks repayment. For example, a
firm-that advances funds to a third party or that pays court costs on a client’s
behalf is in fact performing representational services such as securing the appear-
ance of a third party as a witness or ensuring that the client’s action proceeds
in the proper forum. It does not follow, however, that the recovery of expenses
is properly characterized as a payment made for representational services. An

3 Because this prospective officer is an attorney, our discussion necessarily focuses on the application of §203
to attorneys’ fee arrangements. Section 203, however, extends to one who “demands, seeks, receives, accepts, or
agrees to receive or accept” compensation for representational services, “as agent or attorney or otherwise.” 18
U.S.C. §203(a)(1) (emphasis added) We believe that our analysis would apply equally to non-attorneys who provide
representational services, such as consultants and experts in engineering, accounting, and similar professional fields.
As we discuss, §203 would not extend to a contingent interest in the recovery of items billed in good faith as
expenses.
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attorney who arranges for the appearance of a witness or who pays court costs
ordinarily receives a fee for performing these representational services, whether
in the form of a fixed hourly rate or a contingent interest in the outcome of the
case. Above that fee, the attorney also seeks reimbursement for the actual outlay
of funds to the witness or the court on the client’s behalf. Thus, an attorney who
disburses funds on a client’s behalf receives both a payment for performing rep-
resentational services—namely, any services connected with the disbursement—
and a payment to offset the disbursement itself. In this example, the acts of
arranging for testimony and even of disbursing funds would be “representational
services,” so that the fee paid in exchange for these acts could properly be viewed
as “compensation” for “representational services” within the meaning of §203.
In contrast, although the occasion for the reimbursement for expenses arises only
because the attorney (or another) performed representational services, the
reimbursement itself would be insufficient to trigger §203. Section 203 targets
only those payments made in exchange for representational services, not those
made simply because representational services occurred.4 Accordingly, the most
natural reading of the language of §203 suggests that Congress did not intend
to prohibit an officer or employee from recovering expenses advanced on a contin-
gency basis on behalf of a client.

B.

We must look not only to the language of 8203, but also “to the design of
the statute as a whole and to its object and policy.” Crandon v. United States,
494 U.S. 152, 158 (1990). Where a criminal statute is involved, however, “it
is rare that legislative history or statutory policies will support a construction of
a statute broader than that clearly warranted by the text.” Id. at 160. We conclude
that although the history and purpose of §203 provide some support for a broad
reading of the statute, we are not faced with the sort of rare circumstance in which
general policy concerns can trump the statutory text.

Section 203 was among several provisions addressing bribery, graft, and con-
flicts of interest revised by Congress in 1962. Act of Oct. 23, 1962, Pub. L. No.
87-849, 76 Stat. 1119, 1121.5 Section 203 differed from its predecessor, 18 U.S.C.
8281, principally in targeting payments for representational services performed

4 In some circumstances, an attorney may advance funds to pay the fee of a witness or consultant who performs
services on a client’s behalf. Some of the third party’s services may be “representational” in nature Nevertheless,
the attorney who is reimbursed for the funds advanced is not “compensated” for “representational services” It
is the third party who receives compensation for those services that he or she performed on the client’s behalf.
The attorney’s nght to reimbursement arises not from the fact that the third party has performed representational
services, but from the fact that the attorney has satisfied the client’s obligation to fund those services in the first
instance.

5Section 203 was designed to “exten[d] and clariflyj” its immediate predecessor, 18 U.SC §281 (1956) HR.
Rep. No 87-748, at 19 (1961). As enacted, §203 did not prohibit compensation for services rendered in courts
Congress expanded the range of proceedings covered by §203 in 1989 Ethics Reform Act of 1989, Pub L. No
101-194, §402(1), 103 Stat 1748
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on behalf of a client during an employee’s government tenure (without regard
for the timing of the payment), rather than targeting payments received during
an employee’s government tenure (without regard for the timing of the services).
Leaving aside this shift in the timing of activities that §203 covers, the core
prohibition on an employee’s receipt of compensation in connection with pro-
ceedings involving the government has remained largely intact since it was first
enacted in 1864. The Act of 1864 prohibited a Member of Congress or an execu-
tive officer or employee from receiving “any compensation whatsoever, directly
or indirectly, for any services rendered . . . either by himself or another, in rela-
tion to any proceeding ... in which the United States is a party, or directly
or indirectly interested, before any department, court-martial, bureau, officer, or
any civil, military, or naval commission whatever.” Act of June 11, 1864, ch.
119, 13 Stat. 123 (“ 1864 Act”).6 The statute was the last in a series of four
mid-nineteenth century statutes designed to address abuses of public office. See
generally Association of the Bar of the City of New York, Conflict of Interest
and Federal Service 31-36 (1960). In an extensive review of existing conflict
of interest statutes undertaken in 1956, this Office examined the debates preceding
the 1864 Act and identified two principal purposes for its passage. Memorandum
for the Attorney General, from Frederick W. Ford, Acting Assistant Attorney Gen-
eral, Office of Legal Counsel, Re: Conflict of Interest Statutes app. at 4—14 (Dec.
10, 1956), reprinted in Federal Conflict of Interest Legislation: Hearings on H.R.
1900, Before the Antitrust Subcomm. of the House Comm, on the Judiciary, 86th
Cong., 619, 624-34 (1960) (“Hearings™”). First, Congress sought to prevent “the
exercise or abuse of official influence on the part of Government officials with
respect to matters before Government departments, agencies or officers in which
the United States is interested.” Id. app. at 13, reprinted in Hearings at 633.
Second, Congress sought to encourage officers of the government “‘to devote their
full time to the government duties for which they were paid” and to remain unbi-
ased in the discharge of those duties. Id.; see id. app. at 7, reprinted in Hearings
at 627.

The 1864 Act’s sponsors were concerned not only that public officials would
actively seek to affect the result of a particular proceeding, but also that an indi-
vidual could influence the proceeding’s outcome merely by virtue of his or her
status as a public official. As originally proposed, the provision barring the receipt
of compensation during government service would have applied only to Members
of Congress. See id. app. at 45, reprinted in Hearings at 624-25. The concern
over the possibility of influence in matters involving the government emerged
most clearly in debates over whether Congress should include proceedings before
courts-martial among those proceedings in which its Members could not perform

6 With the 1909 revision of the criminal code, Congress extended the provision to apply to Members of Congress
from the time of their election. Act of March 4, 1909, ch 321, sec. 113, 35 Stat 1088, 1109. A 1940 amendment

exempted retired officers of the armed forces Act of Oct. 8, 1940, ch 761, 54 Stat. 1021 Congress redesignated
the provision as 18 U.S.C §281, section 203’s immediate predecessor, in its 1948 revision of the criminal code

5
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services for compensation. See id. app. at 7-8, reprinted in Hearings at 627-
28. Proponents of an amendment, ultimately adopted, to include proceedings
before courts-martial noted in particular that the promotions of military officers
sitting on a court-martial would depend on Senate action, and that Senators
appearing before such officers could therefore exercise “undue and improper
influence” over their decisions. Id. app. at 8, reprinted in Hearings at 628.
Although Congress was primarily concerned with securing the integrity of depart-
mental and other proceedings against the influence of its own Members— “whose
favor may have much to do with the appointment to, or retention in, public posi-
tion” of the government officials conducting those proceedings, Burton v. United
States, 202 U.S. 344, 368 (1906)—Congress nevertheless extended the Act’s
prohibition on the receipt of private compensation during government service to
all federal officers and employees.

To the extent that §203 and its predecessors were designed to guard against
the influence—actual or apparent—of government officials or employees in pro-
ceedings involving the government, or to guard against bias on the part of an
officer with a direct interest in such a proceeding, it is possible to argue that
the statute should reach a contingent interest in repayment of expenses as well
as a contingent interest in repayment of fees. After all, whether an official’s
interest is one in expenses or fees does not alter the official’s incentive to influ-
ence the outcome of a proceeding, the danger that an adjudicator would be affected
by the knowledge that the official possesses an interest in the proceeding’s out-
come, or the possibility that the interest would cause the official to be biased
in other government matters. At the same time, it is equally possible to argue
that if the purposes alone are considered, then §203 is far too broad, in that it
reaches the interests of officials and employees who are unlikely to be in a posi-
tion to exert influence over proceedings involving the government even if they
have an incentive to do so. The purpose of §203 and the language used to effect
that purpose thus are not perfectly matched. It is for Congress to assess whether
its purpose would be better served by a legislative extension of §203 beyond
compensation for representational services. We are not free to interpret § 203 with-
out regard for its textual boundaries. “[Bjecause of the seriousness of criminal
penalties, and because criminal punishment usually represents the moral con-
demnation of the community, legislatures . . . should define criminal activity.”
United States v. Bass, 404 U.S. 336, 348 (1971).

Indeed, although the general purpose of §203 and its predecessors might support
similar treatment of contingent fees and contingent expenses, the historically dif-
ferent treatment of these two categories under professional ethics guidelines sup-
ports the conclusion that §203, as presently drafted, reaches the former but not
the latter. Before Congress’s 1962 revision of the conflict-of-interest laws, §203’s
predecessor, §281, had been applied to restrict employees entering government
service from receiving payments on contingent fee arrangements. In enacting

6
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8203, Congress corrected one of §281°s perceived defects—namely, its coverage
of payments for services wholly completed prior to the employee’s entry into
government service. See H.R. Rep. No. 87-748, at 9, 20 (1961); Staff of
Subcomm. No. 5 of the House Comm, on the Judiciary, 85th Cong., Federal Con-
flict of Interest Legislation, pts. | and Il, at 49 (Comm. Print 1958) (“ Staff Report
pts. | and I1”). This Office has taken the position that, in adjusting the timing
of services that the statute reaches, Congress did not alter the application of the
provision to contingent fee arrangements under which a government employee
stands to receive payments for services not wholly completed before the
employee’s entry into government service. See supra note 2.7

Even though Congress may have considered the application of the statute to
employees holding interests in contingent fee arrangements and elected to retain
that bar in cases in which representational services remained to be performed after
the individual’s entry into government service, it could not have contemplated
the application of the new statute to a lawyer’s contingent interest in recovery
of expenses. At the time of §203’s enactment, ethical rules permitted attorneys
to acquire a contingent interest in the recovery of fees, but not in the recovery
of expenses. The American Bar Association’s (“ABA”) Canons of Professional
Ethics, first adopted in 1908, permitted contingent fee arrangements *“where sanc-
tioned by law,” so long as the arrangement was “reasonable under all the cir-
cumstances of the case.” ABA Canons of Professional Ethics, Canon 13. Never-
theless, the ABA Canons prohibited an attorney from acquiring a contingent
interest in the recovery of expenses. Under Canon 42, adopted in 1928, a lawyer
could advance expenses of litigation on the client’s behalf “as a matter of conven-
ience,” but only subject to reimbursement by the client, regardless of the outcome
of the case. See also ABA Comm, on Professional Ethics and Grievances, Formal
Op. 246 (1942). When the ABA promulgated its Model Code of Professional
Responsibility in 1969, it retained this distinction between fees and expenses. As
amended through 1980, the Code’s Disciplinary Rules—prescriptive in nature and
designed to govern disciplinary proceedings in those jurisdictions adopting the
Code—nprovided that attorneys could “advance or guarantee the expenses of litiga-
tion, including court costs, expenses of investigation, expenses of medical exam-
ination, and costs of obtaining and presenting evidence, provided the client

7 Section 203(a), as ultimately passed in 1962, was identical in all relevant respects to the first paragraph
§203 of HR 12547, 85th Cong (1958), reprinted in Staff of the Antitrust Subcomm of the House Comm on
the Judiciary, 85th Cong . Federal Conflict of Interest Legislation, pts III, IV, and V, at 72-73 (Comm Print 1958).
In tum, that provision was based on a draft of revised §281 proposed by the staff of the Antitrust Subcommittee
of the House Committee on the Judiciary, which had been directed in 1957 to analyze existing federal conflict-
of-interest laws with a view toward revision. In recommending a revision of §281, the staff report acknowledged
that existing §281 covered individuals entenng the government with a contingent interest in the outcome of a pro-
ceeding The report stated that the proposed revision “would continue to affect officials who enter the Government
as owners of, or who subsequently acquire, unliquidated or contingent interests m matters and proceedings in which
the United States is interested.” Staff Report pts | and 11, at 49 Thus, although the provision ultimately enacted
as §203(a) was designed to exempt compensation for services wholly completed prior to an individual’s government
employment, it was not designed to exempt compensation that an employee would receive only by virtue of services
performed after he entered the government
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remains ultimately liable for such expenses.” Model Code of Profl Responsibility
DR 5-103(B) (1980) (emphasis added). It was not until 1983, when the ABA
adopted its Model Rules of Professional Conduct (“Model Rules”), that arrange-
ments for contingent recovery of expenses began to gain acceptance. Rule
1.8(e)(1) of the Model Rules permits a lawyer to “advance court costs and
expenses of litigation, the repayment of which may be contingent on the outcome
of the matter.” Although a majority of states have adopted the Model Rules, some
17 states continue to prohibit the contingent recovery of litigation expenses.8

The historically distinct treatment under professional ethics standards of law-
yers’ arrangements for contingent recovery of fees and arrangements for contin-
gent recovery of expenses—with the former commonly accepted in the civil con-
text and the latter largely prohibited until 1983—counsels against assuming that
8203, as revised in 1962, should reach a contingent interest in expenses. Were
we to conclude that §203 reaches a contingent interest in recovery of expenses,
we would be applying §203 to a type of payment arrangement largely unknown
in the legal profession at the time of the statute’s enactment.

C.

The Office of Government Ethics (“OGE”), charged with providing overall
policy direction for the ethics program in the executive branch, has expressed
concern that exclusion of reimbursement for expenses from §203’s reach will lead
to administrative difficulties, because the demarcation between those payments
that are “for . . . representational services” and other payments is unclear. See
Letter for Beth Nolan, Deputy Assistant Attorney General, Office of Legal
Counsel, from Marilyn L. Glynn, General Counsel, Office of Government Ethics
at 1-2 (Dec. 22, 1997). In particular, a professional fee for services may some-
times include a portion attributable to expenses—such as general overhead or the
cost of in-house photocopying or computer research—incurred by the person pro-
viding the service. OGE therefore argues that § 203 should be interpreted to cover
all types of payments made to an attorney in connection with representational
services—including both compensation for services and payments reimbursing the
attorney for expenses associated with those services. OGE suggests that any other
approach would make it difficult to administer the statute in the same manner
to attorneys with different billing practices.

8 Stales that prohibit the contingent recovery expenses include those that have retained disciplinary rule 5-103(B)
of the Code of Professional Responsibility, see DR 5-103(B) of the lowa, Massachusetts, Nebraska, Ohio, Oregon,
Tennessee, Vermont, and Virginia Codes of Profl Responsibility; see also Georgia Code of Profl Responsibility
DR 5-103(C), N.Y. Comp Codes R & Regs tit. 22, § 1200 22(b)(1), and those that have varied rule 1.8(e)(1)
of the Rules of Professional Conduct to require that the client remain ultimately responsible for repayment of advance
expenses regardless of the outcome of the case, see Rule 18(e)(1) of the Arizona, Colorado, Michigan, South Dakota,
and Washington Rules of Profl Conduct; see also New Mexico Rule of Profl Conduct R. 16-108(E)(l), North
Carolina Rule of Profl Conduct R. 1.8(e).
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We acknowledge that an interpretation of 8203 as covering anything less than
all payments to an individual performing representational services may present
a difficult accounting problem for an attorney who wishes, upon entering govern-
ment service, to retain an interest in the recovery of advance expenses. But the
possibility of administrative difficulties cannot compel an interpretation of 8203
that would criminalize more conduct than that which the statutory text clearly
reaches. Moreover, there is no reason why application of §203 cannot vary
according to the billing practices of different professionals within the confines
of applicable ethical standards. The American Bar Association’s ethical rules limit
the ability of attorneys to bill clients separately for certain expenses, such as gen-
eral overhead expenses associated with maintaining an office. See ABA Comm,
on Ethics and Profl Responsibility, Formal Op. 379, at 8 (1993) (“In the absence
of disclosure to the client in advance of the engagement to the contrary, the client
should reasonably expect that the lawyer’s cost in maintaining a library, securing
malpractice insurance, renting of office space, purchasing utilities and the like
would be subsumed within the charges the lawyer is making for professional serv-
ices.”). To the extent that state bar rules permit him to do so, an attorney can
arrange in advance with the client to include certain other expenses associated
with in-house services within a professional fee or to bill the client for those
expenses separately. Section 203 reaches those items subsumed within a profes-
sional fee, but not those expenses separately billed to the client at actual cost.9
Thus, an attorney who includes certain expenses within a professional fee may
not retain a contingent interest in those expenses upon entering government
service, whereas an attorney who bills the client separately for the same expenses
may do so. In either case, the attorney’s choice of payment arrangement forms
the starting point for the analysis: nothing in 8203 requires equal treatment for
attorneys who choose different payment structures. Indeed, similar questions arise
in connection with attorney fee awards under federal or state law, and courts have
deemed it appropriate to take into account prevailing billing practices in the legal
market in question, as well as an attorney’s particular practices, in determining
what items may be awarded under the statute. See, e.g., Missouri v. Jenkins, 491
U.S. 274, 285-87 (1989) (attorney fee award under 42 U.S.C. §1988), Blum v.
Stenson, 465 U.S. 886, 895 (1984) (same). We are aware of no authority requiring
uniformity in fee awards despite varied billing practices.

91In referring to (he “actual cost” associated with in-house services, we do not intend to assign the phrase a
technical meaning Rather, the phrase is intended to make clear that §203 does not permit an attorney to disguise
items that would ordinarily be considered part of a professional fee—and therefore not recoverable on a contingent
basis after an attorney enters government service—as expenses through a bad-faith agreement to charge the client
an inflated amount for actual costs incurred
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In sum, we conclude that 18 U.S.C. 8203 does not prohibit this prospective
government officer from maintaining a contingent interest in the recovery of
advance expenses in litigation involving the United States. Section 203’s prohibi-
tion on the receipt of “compensation” extends only to compensation “for . . .
representational services.” Although it is likely that others will perform additional
representational services on behalf of the prospective officer’s clients before the
litigation is ultimately resolved, any payments that he will receive for past
advances cannot be viewed as payments for these or, indeed, earlier representa-
tional services. The general purposes of §203 might support the conclusion that
8203 should be extended to cover the payments contemplated here, but those
general purposes cannot expand the statutory text.

DAWN JOHNSEN

Acting Assistant Attorney General
Office of Legal Counsel
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Statute of Limitations and Settlement of Equal Credit
Opportunity Act Discrimination Claims Against the
Department of Agriculture

The Attorney General may not waive the statute of limitations in the litigation or compromise of
pending claims against the United States.

Absent a specific provision to the contrary, a statute of limitations on civil actions also should apply
to administrative settlements of claims arising under that statute pursuant to 31 U.S.C. §3702.

31 US.C. §3702 does not authorize the Department of Agriculture to pay compensatory damages
in an administrative settlement of an ECOA claim if ECOA’s two year statute of limitations has
run.

Filing an administrative claim with USDA does not toll ECOA’s statute of limitations.

Although ECOA’s statute of limitations is, in appropriate circumstances, subject to the doctrines of
equitable tolling and equitable estoppel, courts have rarely applied either doctrine against the United
States.

January 29, 1998
M emorandum Opinion for the Associate Attorney General

This memorandum responds to your request for advice on whether the statute
of limitations in the Equal Credit Opportunity Act, 15 U.S.C. 88 1691—1691f (1994
& Supp. | 1995) (“ECOA™), applies to administrative settlements of ECOA
claims. You also have asked us whether the government may waive the statute
of limitations, and under what circumstances the statute of limitations might be
tolled.

We have concluded that ECOA’s statute of limitations does apply to administra-
tive settlements of ECOA claims and that the statute of limitations cannot be
waived by the United States, either in litigation or in the administrative process.
As for tolling of the statute of limitations, we have concluded that filing an
administrative complaint does not toll the limitations period for a civil action.
While ECOA is, in relevant circumstances, subject to the doctrines of equitable
tolling and equitable estoppel, courts infrequently apply these doctrines against
the United States.

I. Background

In relevant part, ECOA prohibits any creditor from discriminating against any
applicant, with respect to any aspect of a credit transaction, on the basis of race,
color, religion, national origin, sex or marital status. 15 U.S.C. § 1691(a). A “cred-
itor” under the act includes any person who regularly extends, renews, or con-
tinues credit. Id. §169la(e). A “person” is “a natural person, a corporation,

11



Opinions ofthe Office of Legal Counsel in Volume 22

government or governmental subdivision or agency, trust, estate, partnership,
cooperative, or association.” 1d. § 1691a(f).

Administrative enforcement of ECOA is divided among several federal agen-
cies, each of which has authority over certain categories of creditors. Id.
8 1691c(a). Enforcement responsibility not specifically committed to another fed-
eral agency is vested in the Federal Trade Commission (“FTC”), which is to
use its powers under the Federal Trade Commission Act, 15 U.S.C.A. §§841-58
(West 1997), to enforce ECOA’s requirements. 15 U.S.C. § 1691c(c). The Depart-
ment of Agriculture’s (“USDA’s”) farm credit programs fall under the authority
of the FTC. The FTC has authorized USDA to process ECOA claims arising from
USDA programs.1

Section 1691e of ECOA also provides for a private right of action against credi-
tors who violate the discrimination prohibitions of the act. Under subsection (a),
all creditors are liable for compensatory damages: “[a]ny creditor who fails to
comply with any requirement imposed under this subchapter shall be liable to
the aggrieved applicant for any actual damages sustained by such applicant acting
either in an individual capacity or as a member of a class.” 1d. § 1691e(a). Sub-
section (d) authorizes the imposition of attorney’s fees and costs in a successful
action. Id. 8 1691e(d). No private action may be brought later than two years after
the occurrence of the violation, unless the Attorney General or the agency with
administrative enforcement responsibility commences an enforcement proceeding
within two years. In that case, an applicant may bring a civil action within one
year of the commencement of the enforcement proceeding. Id. § 1691e(f).

In a 1994 opinion, this Office opined that ECOA applies to federal agencies
and that it waives the sovereign immunity of the United States for monetary relief.
Accordingly, we advised USDA that the Secretary could provide monetary relief,
attorney’s fees, and costs in administrative settlements of ECOA discrimination
claims if a court could award such relief in an action by an aggrieved person.
Authority of USDA to Award Monetary Relieffor Discrimination, 18 Op. O.L.C.
52 (1994) (“USDA Opinion”). USDA accepts and processes ECOA complaints
pursuant to its process for investigating any discrimination complaint in its pro-
grams, which is set forth at 7 C.F.R. 815.52 (1997). Those regulations permit
any person to file a written complaint regarding discrimination in any program
or facility directly administered by USDA. Id.

In October of 1998, fourteen plaintiffs filed a class action suit against USDA
alleging that USDA had discriminated against them, and other similarly situated
individuals, on the basis of their race in the administration of farm loans and
credit programs during the period of January 1983 to January 1997. Pigford v.
Glickman, 182 F.R.D. 341 (D.D.C. 1998). The court granted a stay of that action
to allow the plaintiffs and the United States to explore options for settling the

1 Letter for Robert Franco, Associate Director, Office of Advocacy and Enterprise, U.S. Department of Agriculture,
from David Medine, Associate Director for Credit Practices, Federal Trade Commission (Nov. 3, 1992) (“FTC
Letter”)
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claims of the named plaintiffs and the putative class members. As part of the
Department’s consideration of settlement options, the Office of the Associate
Attorney General asked this Office for oral advice on the application of ECOA’s
statute of limitations to claims in litigation and to claims in USDA’s administrative
settlement process. Subsequently, you asked for a formal opinion on the following
questions: 1) can the United States waive the statute of limitations in an ECOA
civil action; 2) does ECOA’s statute of limitations apply to the administrative
settlement of ECOA claims by USDA; 3) does the filing of an administrative
complaint with USDA toll the statute of limitations; and 4) would the doctrines
of equitable tolling or equitable estoppel apply to these cases?

Our analysis proceeds as follows. In Part Il, we conclude that the Attorney
General may not waive the statute of limitations in the litigation or compromise
of these claims. In Part Ill, we conclude that because USDA may make adminis-
trative settlements of ECOA claims that include compensatory damages only
where a court could award such relief, USDA may not waive the statute of limita-
tions in administrative settlements. Part Ill also concludes that section 3702 of
title 31 does not provide an independent basis of authority for the payment of
administrative claims filed after expiration of the ECOA statute of limitations.
Moreover, even where an administrative claim is filed within the ECOA statute
of limitations, USDA may not make payment on the claim without relevant appro-
priations authority. We understand that USDA’s appropriation authority, however,
would provide no basis for paying compensatory damages under ECOA where
the statute of limitations has expired and no timely claim was asserted in court.
Part 1V examines the circumstances in which ECOA’s statute of limitations might
be tolled. That part concludes that filing an administrative claim does not toll
the statute of limitations on a civil action. It then concludes that although the
doctrines of equitable tolling and equitable estoppel would apply to ECOA in
appropriate circumstances, courts infrequently apply these doctrines against the
United States.

Il. Waiver in Litigation

Ordinarily, a civil action for compensatory damages under ECOA must be filed
no later than two years from the date of occurrence of the violation. 15 U.S.C.
8 1691e(f). However, when any agency responsible for administrative enforcement
under § 1691c of ECOA commences an enforcement proceeding within two years
from the date of the occurrence of the violation, or when the Attorney General
commences a civil action under this section within two years from the date of
the occurrence of the violation, “any applicant who has been a victim of the
discrimination which is the subject of such proceeding or civil action may bring

13
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an action under this section not later than one year after the commencement of
that proceeding or action.” 15 U.S.C. § 1691e(f).2

The federal courts and this Office have observed that the statute of limitations
for a cause of action against the United States constitutes a term of consent to
the waiver of sovereign immunity. See Memorandum for James W. Moorman,
Assistant Attorney General, Land & Natural Resources Division, from John M.
Harmon, Assistant Attorney General, Office of Legal Counsel, Re: Pueblo of Taos
v. Andrus at 2 n.l (Mar. 30, 1979) (citing cases). The doctrine of sovereign immu-
nity precludes suit against the United States without the consent of Congress, and
the terms of its consent define the extent of a court’s jurisdiction. See United
States v. Mottaz, 476 U.S. 834, 841 (1986). In particular, “ ‘[w]hen waiver legisla-
tion contains a statute of limitations, the limitations provision constitutes a condi-
tion on the waiver of sovereign immunity.”” Id. (quoting Block v. North Dakota,
461 U.S. 273, 287 (1983)). Because the terms of consent are established by Con-
gress, see id., modifying the terms of consent requires legislative action. See, e.g.,
United States v. Garbutt Oil Co., 302 U.S. 528, 534-35 (1938) (discussing Tucker
v. Alexander, 275 U.S. 228 (1927) (“no officer of the government has power
to waive the statute of limitations” )); Overhauser v. United States, 45 F.3d 1085,
1088 (7th Cir. 1995) (government officers have no general power to waive statutes
of limitations in tax cases and are limited to specific statutory authorizations for
such waivers). Thus the Attorney General cannot waive the statute of limitations
in the litigation or in the compromise of these pending claims.3

2For simplicity, this opinion will refer to ECOA’s limitation penod as a two-year restriction

3In Irwin v. Department of Veterans Affairs, 498 U.S. 89 (1990), the Supreme Court ruled that a statute of limita-
tions in suits against the federal government is presumptively subject to equitable tolling Some have suggested
that the Court’s decision to allow equitable tolling implies that it is now possible for the government itself to waive
a legislatively imposed statute of limitations. There may be cases where, m the context of a specific statutory scheme,
the courts would have the authority to hold that the government had waived the applicable statute of limitations,
such as by failing to assert the defense in a responsive pleading. See Johnson v. Sullivan, 922 F.2d 346 (7th Cir.
1990) (en banc) (statutory requirement that plaintiff seek judicial review of denial of benefits within 60 days of
receiving a final agency determination, or within such further time as the Secretary may allow, waived if not raised
in a responsive pleading as an affirmative defense). The general rule, however, still remains that the limitations
period is a condition of the waiver of sovereign immunity. See Irwin, 498 U.S. at 94; Henderson v United States,
517 U.S. 654, 678 n.3 (1996) (Thomas, J., dissenting) ("Irwin did mark a departure from our earlier, and stricter,
treatment of statutes of limitations in the sovereign immunity context, but our decision in United States v. Williams,
514 U.S. 527 (1995), makes clear that statutes of limitations in suits brought against the United States are no less
jurisdictional prerequisites than they were before Irwin.") (citations omitted); see also Lawyers Title Ins. Co v
Dearborn Title Corp., 118 F.3d 1157, 1166 (7th Cir. 1997) (unlike statutes of limitations in actions between private
parties, limitations in suits against the United States are jurisdictional and not subject to waiver).

As a general matter, it seems clear that Irwin held that the doctrine of equitable tolling was implicitly included
within the waiver of sovereign immunity granted by Congress as part of the statute. Irwin, 498 U.S. at 95-96
Irwin did not alteT the well-established precedent that statutes of limitations reflect a condition on Congress’s waiver
of sovereign immunity. See id. at 94. The Court has repeatedly affirmed that principle. See, eg.. United States
v. Williams, 514 U.S. 527, 534 (1995); see also Richmond. Fredericksburg <€ Potomac R.R. Co. v. United States,
945 F.2d 765, 769 (4th Cir. 1991), cert, denied, 503 U.S. 984 (1992); Dillard v. Runyon, 928 F. Supp. 1316, 1324
(S.D.N.Y. 1996), aff'd, 108 F3d 1369 (2d Cir. 1997); cf. Calhoun County v. United States, 132 F.3d 1100 (5th
Cir. 1998) (Irwin reinterpreted the intent behind congressional waivers of sovereign immunity, but did not necessarily
alter the nature of the conditions on that waiver). Indeed, the Court reaffirmed this principle just months before
issuing its decision in Irwin, see United Suites v. Dalm, 494 U.S. 596, 608 (1990), and Irwin nowhere rejects Dalm
or the cases cited therein. We therefore do not read Irwin to imply that the statute of limitations in a suit against
the United States is waivable, either as an affirmative defense or at the discretion of an executive officer. See Bath
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I11. Administrative Settlements
A. Authority for Administrative Settlements

ECOA does not expressly address the administrative settlement of ECOA claims
against federal agency creditors. This Office has previously opined that the Sec-
retary of Agriculture may award monetary relief, attorney’s fees, and costs in
administrative settlements of ECOA discrimination claims if a court could award
such relief in an action by an aggrieved person. USDA Opinion at 2. That opinion
considered the applicability of 31 U.S.C. § 1301(a) (1994), which states that fed-
eral agencies may spend funds only on the objects for which they were appro-
priated. USDA Opinion at 2. “Consistent with this requirement, appropriations
law provides that agencies have authority to provide for monetary relief in a vol-
untary settlement of a discrimination claim only if the agency would be subject
to such relief in a court action regarding such discrimination brought by the
aggrieved person.” Id. (footnote omitted). The Comptroller General has applied
the same principle in evaluating agency authority to settle claims under Title VII
of the Civil Rights Act of 1964, 42 U.S.C. §82000e to 2000e-17 (1994 & Supp.
I 1995), and the Age Discrimination in Employment Act of 1967, 29 U.S.C.A.
88621-634 (West 1985 & Supp. Il 1997). The Comptroller General ruled that
an agency may provide back pay or attorney’s fees only where such monetary
relief would be available in a court proceeding on the claim. See USDA Opinion
at 2 (discussing 62 Comp. Gen. 239 (1983); 64 Comp. Gen. 349 (1985)). Because
ECOA waives sovereign immunity with respect to compensatory damages, id. at
17-19, agencies may provide compensatory damages in their voluntary settlement
of discrimination claims if the conduct complained of violates ECOA. See id.
at 20.

The Credit Practices Bureau of the FTC also has advised USDA that it may
investigate and provide appropriate remedies for ECOA claims filed against
USDA. The FTC authorized USDA to investigate ECOA complaints regarding
USDA lending programs in a letter of understanding, see FTC Letter, and told
us that it orally advised USDA that USDA may provide appropriate remedies
for valid claims prior to litigation.

B. Waiver of Statute of Limitations

The same prohibition that applies to waiving the statute of limitations in litiga-
tion would apply to waiving the statute in any pre-litigation, administrative settle-
ment of an ECOA claim at USDA. As our 1994 opinion explained, USDA’s
authority to use existing appropriations to pay administrative ECOA claims

Iron Works Corp v United Stales, 20 F3d 1567, 1572 n2 (Fed Cir 1994) (“Tolling is not the same as waiving
Presumably, therefore, Irwin merely holds that those time limits, while jurisdictional, can be equitably tolled in
certain circumstances )
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depends upon the existence of a viable civil action that could be brought by the
aggrieved claimant. See USDA Opinion at 1-2. A court can award damages
against the United States only where there has been a waiver of sovereign immu-
nity. ECOA’s waiver of sovereign immunity is valid only where a claim is filed
before the expiration of the limitations period. Thus, if the statute of limitations
has expired, a court cannot award damages on that claim, and the agency cannot
rely on the existence of a viable ECOA claim as a basis for expending appro-
priated funds to pay compensatory damages as part of an administrative settlement.

C. Applicability of31 U.S.C. 83702

You have asked us to consider how the provisions of 31 U.S.C. §3702, which
governs the settlement of claims against the United States, apply to the settlement
of ECOA claims. Prior to 1996, § 3702 authorized the General Accounting Office
(“GAQO™) to settle all claims against the United States “except as provided in

. . another law.” 31 U.S.C. §3702 (1994 & Supp. Il 1997).4 A 1996 amend-
ment to 83702 transferred the settlement authority to various executive agencies,
including the Office of Personnel Management, the Secretary of Defense, and the
Office of Management and Budget. See 31 U.S.C.A. §3702(a) (West 1983 &
Supp. HI 1997).

The term “settle” in 83702 does not mean “compromise,” but rather refers
to an administrative determination of the amount of money (if any) due a claimant.
See 3 Principles of Federal Appropriations Law 12-9 (2d ed. 1992) (citing Illinois
Surety Co. V. United States ex rel. Peeler, 240 U.S. 214, 219-21 (1916)); State
v. Bowsher, 734 F. Supp. 525, 530 n.4 (D.D.C. 1990). Claims presented for settle-
ment under §3702 must be received within six years from the date on which
the claim arose, “except as provided in this chapter or another law.” 31 U.S.C.
§3702(b)(1)(A).

You have asked us to consider in particular whether §3702(b) would allow
USDA to include compensatory damages in settlements of ECOA claims filed
within six years of the accrual of the claim, even if ECOA’s statute of limitations
had run and a court could no longer award such damages. We have concluded,
first, that 8 3702 would apply only to those ECOA claims filed with USDA within
the two-year statute of limitations in ECOA. Second, we have concluded that
83702 provides no authority to pay a claim if funds have not otherwise been
appropriated. USDA has informed us that it does not have appropriations authority
to pay compensatory damages other than the authority that exists when a court
could award such damages in a civil action. Thus, even if the appropriate statute

4 As previously noted, ECOA vests the FTC with administrative enforcement responsibility not specifically com-
mitted to another federal agency, see 15 U.SC § 1691c(c), but does not expressly address the administrative settle-
ment of ECOA claims against federal agency creditors. For the purposes of this opinion, we assume without deciding
that neither ECOA nor the Federal Trade Commission Act provides for the settlement of claims against federal
agency creditors within the meaning of §3702(a), and that the provisions of §3702 would apply to administrative
settlements of these claims.
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of limitations for an administrative claim under § 3702 were six years instead of
two years, USDA could not pay compensatory damages as part of an administra-
tive settlement if the two-year statute of limitations had run.

1. Length of Limitations Period

We start with the determination of the appropriate time limitation for ECOA
claims. While the GAO has not issued any opinions regarding the settlement of
ECOA claims, it has considered the interaction of §3702(b) and other limitations
periods on civil causes of action.5 For many years, GAO’s position was that stat-
utes setting limitations on “causes of action” or “civil actions” applied only
to judicial proceedings, and therefore claims filed with an agency rather than a
court were subject to the six-year limitation of §3702(b). See, e.g., 51 Comp.
Gen. 20, 22 (1971) (GAO will settle claims for communications services filed
within six years notwithstanding shorter limitation on “actions at law” in the
Interstate Commerce Act and the Communications Act); 57 Comp. Gen. 441, 443
(1978) (claims for overtime compensation may be filed up to six years after the
claim first accrued notwithstanding the two or three-year limitation period in the
Fair Labor Standards Act).

In a 1994 decision, GAO reconsidered and reversed this position. 73 Comp.
Gen. 157 (1994). The relevant decision arose under the Fair Labor Standards Act,
29 U.S.C. 88201-219 (1994) (“FLSA”). A claim for unpaid minimum wages,
unpaid overtime compensation and liquidated damages under FLSA must be filed
within two years of the time it first accrues, or three years if it arises out of
a willful violation. 29 U.S.C. 8255 (1994). The claimant sought overtime com-
pensation for the six-year period that preceded his claim. The Air Force, the claim-
ant’s employer, and the Office of Personnel Management (“OPM™) argued that
FLSA’s two or three-year limitations period, rather than the six-year period in
§3702(b), should govern the claim. 73 Comp. Gen. at 160. In ruling against the
claimant, GAO cited cases holding that when a statute creates a right that did
not exist at common law and limits the time to enforce it, the lapse of time not
only bars the remedy but extinguishes the underlying rights and liabilities of the
parties. See William Danzer Co. v. Gulf R.R., 268 U.S. 633, 635-36 (1925);
Kalmich v. Bruno, 553 F.2d 549, 553 (7th Cir.), cert, denied, 434 U.S. 940 (1977)
(cited in 73 Comp. Gen. at 161).6 “Accordingly, a time limitation imposed on
a statutorily created judicial cause of action will apply to administrative pro-
ceedings to adjudicate the same claims absent a specific provision to the con-

5Although the opinions and legal interpretation of the GAO and the Comptroller General often provide helpful
guidance on appropriations matters and related issues, they are not binding upon departments, agencies, or officers
of the executive branch See Bowsher v. Synar,478 U.S 714, 727-32 (1986).

60PM. which now has the authonty to settle claims involving leave and compensation of federal civilian employees
under §3702(a)(2), informed us that it has continued to apply the FLSA statute of limitations to FLSA claims filed
against federal agencies.
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trary.” 73 Comp. Gen. at 161. Because FLSA contained no provision indicating
that a different limitations period should apply to administrative claims, GAO
determined that the two or three-year statute of limitations in FLSA applies to
the administrative settlement of FLSA claims under § 3702. Id.

We need not resolve here whether GAO’s reversal of its long-standing position
was warranted because we believe that, in light of subsequent congressional
action, GAO’s 1994 interpretation should now govern.7 Following the GAO deci-
sion announcing that it would apply the two or three-year limitations period to
FLSA claims, Congress enacted a grandfather provision to except those FLSA
claimants who might have relied on the earlier GAO interpretation, but Congress
did not amend the statute to alter the prospective application of the two or three-
year limitations period. Under section 640 of the 1995 Treasury, Postal Service
and General Government Appropriations Act, Congress directed GAO to apply
a six-year statute of limitations to all FLSA claims filed before June 30, 1994;
significantly, it did not alter the effect of the GAO decision as to claims filed
after that date. See Pub. L. No. 103-329, §640, 108 Stat. 2382, 2432 (1994).

In addition, Congress revisited the settlement of claims under 83702 on three
other occasions. In 1995, it amended section 640 by excluding from its coverage
claims in which an employee received any compensation for overtime hours
worked during the period covered by the claim, or claims for compensation for
time spent commuting between an employee’s residence and duty station.
Treasury, Postal Service, and General Government Appropriations Act, 1996, Pub.
L. No. 104-52, 109 Stat. 468, 468—69 (1995). Congress also transferred GAO’s
functions under several statutes, including §3702, to the Office of Management
and Budget, contingent upon the transfer of such personnel, budget authority,
records and property as deemed necessary. See Legislative Branch Appropriations
Act, 1996, Pub. L. No. 104-53, 8211, 109 Stat. 514, 535 (1995). Finally, in 1996,
Congress amended the text of §3702 itself, transferring the responsibility for set-
tling claims to various executive branch agencies, including the Department of
Defense and OPM. General Accounting Office Act of 1996, Pub. L. No. 104-
316, §202(n), 110 Stat. 3826, 3843—44. In none of these amendments did Con-
gress alter the GAQ’s interpretation of the statute of limitations provision for
FLSA claims filed after June 30, 1994.

Thus, in interpreting 83702, we must consider that Congress has made specific
adjustments to the statutory scheme in light of the GAO interpretation and left
the agency’s interpretation undisturbed. See generally CFTC v. Schor, 478 U.S.
833, 846 (1986). The legislative record is not limited to instances in which Con-
gress revisited the statute and abstained from overturning the administrative
construction. Although such action provides relevant, albeit uncertain, evidence

7 We note that one district court has held that the two or three-year limitation in FLSA applies to both administra-
tive and judicial claims The court further stated that while it was aware that GAO had applied a six-year limitation
to FLSA claims for many years, “GAO was wrong to do so” and had no such authority. Adams v Bowsher, 946
F. Supp 37,42 (D.D.C. 1996).

18



Statute of Limitations and Settlement of Equal Credit Opportunity Act Discrimination Claims Against
the Department of Agriculture

of legislative intent, see generally United States v. Wells, 519 U.S. 482, 494 (1997)
(finding legislative silence inconclusive because Congress has not spoken directly
to the interpretive issue in question), here, Congress has done more than merely
“kept its silence.” Schor, 478 U.S. at 846. Rather, Congress has spoken directly
to the interpretive issue in question by enacting legislation specifically related
and responsive to the GAO interpretation. See id.; Bell v. New Jersey, 461 U.S.
773, 785 n.12 (1983); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 381-82 (1969);
Zemel v. Rusk, 381 U.S. 1, 11 (1965); cf. Wells, 519 U.S. at 494. While at one
time, §3702 may have been reasonably subject to conflicting interpretations, the
statute cannot be divorced from the subsequent—and directly relevant—congres-
sional action, which now forms a strong basis of support for the GAO interpreta-
tion.8 Accordingly, absent a specific provision to the contrary, ECOA’s limitation
on civil actions also should apply to administrative settlements of ECOA claims.

As noted earlier, ECOA does not expressly address administrative claims against
federal agency creditors, and its limitation provision does not specifically except
administrative claims. Section 1691e establishes civil liability for any actual dam-
ages sustained by an applicant. 15 U.S.C. § 1691e(a). That section then provides
that “ [a]ny action under [§ 169le] may be brought in the appropriate United States
district court without regard to the amount in controversy, or in any other court
of competent jurisdiction.” 1d. § 1691e(f).

The language of ECOA’s limitation provision is not as broad as that of the
limitations provision in FLSA. The heading of § 1691e(f) is “Jurisdiction of
courts; time for maintenance of action; exceptions,” and the first sentence of sub-
section (f) authorizes bringing actions in an appropriate court. Id. The word
“court” does not appear in FLSA’s limitation provision. See 29 U.S.C. 8255
(“Any action commenced on or after May 14, 1947, to enforce any cause of
action ... if the cause of action accrues on or after May 14, 1947[,] may be
commenced within two years after the cause of action accrued, and every such
action shall be forever barred unless commenced within two years after the cause
of action accrued . . . .”).

Based on these differences in text, the argument that § 1691e(f) of ECOA should
be limited to judicial causes of action is stronger than that regarding §255 of
FLSA. There is nothing in ECOA'’s legislative history, however, to suggest that
Congress intended to grant applicants with claims against federal agency creditors
a different and longer limitations period than that available to applicants of private
creditors. Moreover, ECOA’s limitation provision is included in the same section
as the provision that establishes the right to compensatory damages, and the limita-

8A 1951 opinion of the Attorney General concluded that a statute of limitations for suits brought against the
Commodity Credit Corporation did not bar administrative payment of claims filed with the agency after the expiration
of that limitations period. Commodity Credit Corporation, Payment of Claims Barred by Statute of Limitations, 41
Op Att’y Gen. 80 (1951) The 1951 opinion predates GAO’s announcement of its revised interpretation of §3702,
and, more importantly, Congress’s response to that revised interpretation The 1951 opinion therefore does not con-
stitute precedent that counsels a different result in this matter
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tion provision does not specifically except administrative claims from its provi-
sions. See 15 U.S.C. §1691e(a), (f). Accordingly, we conclude that ECOA’s
statute of limitations also applies to administrative settlements of ECOA claims.

2. Appropriations Authorized to Pay Damages

We next examine whether 83702 provides an independent basis of authority
to expend appropriations to pay claims in the absence of an ECOA claim that
could be filed in court, so long as the claims are filed with the relevant agency
within the appropriate statutory time period. Although §3702 provides an inde-
pendent administrative claims handling procedure, the statute does not provide
an independent basis of authority for paying such claims. Rather, in order for
payment of the claim to be lawful, there must be independent appropriations
authority to pay the claim. Under §3702(d), claims that may merit relief, but
that cannot be “adjusted . . . using an existing appropriation,” are to be referred
to Congress for possible legislative action. 31 U.S.C. §3702(d). A claim that is
adjusted under 83702 “using an existing appropriation” must be paid from either
a pre-existing appropriations account for the year in which the claim accrued or,
if such an account is not available, an account for the current year for the same
object and purpose. See id. 83702(d); 31 U.S.C. §81552, 1553 (1994)9 Thus,
it is evident from the text of §3702 that it provides no basis for paying any claims
for which there is no independent appropriations authority, which would include
ECOA claims involving compensatory damages or other relief that is not author-
ized by USDA’s other operating and program authority.

OPM has informed us that it deems claims under FLSA to be timely if they
are filed with OPM or the relevant agency within the statute of limitations, regard-
less of when or whether such claim is filed with a court. If this practice properly
applied to ECOA claims, USDA could settle and pay any claims that were filed
with USDA within the applicable two-year statute of limitations. However, OPM
has informed us that the claims that it settles under § 3702 are claims for which
there is an existing appropriation, such as claims relating to back pay, Uving
expenses, overtime or holiday pay, or cost of living adjustments. While §3702
provides the authority for OPM or an agency to examine and settle those claims,
the authority to pay out funds to claimants arises from the underlying appropria-
tion for overtime or living expenses. If benefits are due, OPM has explained to
us, it directs the relevant agency to pay the claimant the administrative benefits
to which he or she would have been entitled. There is no award of compensatory

9 Under § 1552 of title 31, agencies are required to keep accounts open on fixed appropriations for five years
In settling a claim under §3702 that accrued within five years, OPM explained that » would direct the relevant
agency to pay the claim from the money remaining in its account for the relevant appropriation for the relevant
year. If no funds remained in the account, or the claim accrued more than five years earlier (and the appropriations
account has been closed), 31 U.SC. § 1553 provides that any obligation that would have been properly charged
to the closed appropriation account “may be charged to any current appropriation account of the agency available
for the same purpose ” Id. § 1553(b)(1).
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damages. The authority to pay compensatory damages for an ECOA claim, in
contrast, derives from the waiver of sovereign immunity in ECOA and is
dependent upon the fact that a court could award such damages in a civil action.
See USDA Opinion at 2, 20.

Accordingly, 83702 does not provide an independent basis for USDA to pay
compensatory damages for an ECOA claim. The requirement that claims settled
pursuant to §3702 be charged to the specific appropriation for the year in which
the claim arose or to a current appropriation for the same purpose is in accord
with our earlier conclusion that compensatory damages may only be paid out “if
the agency would be subject to such relief in a court action.” USDA Opinion
at 2.

V. Tolling of the Statute of Limitations

We next consider in what circumstances ECOA’s statute of limitations might
be tolled. First, we address whether filing an administrative claim tolls the statute
of limitations. Second, we consider whether the statute of limitations is subject
to equitable tolling. Finally, we consider whether a court might hold the United
States estopped from raising the statute of limitations as a defense to all or a
portion of a claim.

A. Filing an Administrative Complaint

As a general matter, courts do not toll a statute of limitations simply because
the plaintiff is pursuing an alternative means of obtaining relief that is not a condi-
tion precedent to bringing suit under the relevant statute. See Delaware State Col-
lege V. Ricks, 449 U.S. 250, 261 (1980) (Title VII’s statute of limitations not
tolled during employer’s consideration of grievance); Electrical Workers v. Rob-
bins & Myers, Inc., 429 U.S. 229, 236-37 (1976) (no tolling of period for filing
EEOC claim during grievance-arbitration proceedings; collective bargaining rights
are independent of those conferred by Title VII); Johnson v. Railway Express
Agency, 421 U.S. 454 (1975) (statute of limitations for claims brought under 42
U.S.C. §1981 not tolled during processing of complaint under Title VII; § 1981
offers independent avenue of relief). While pursuit of mandatory administrative
remedies can delay the start or running of a statute of limitations, pursuit of rem-
edies that are merely permissive does not toll a limitations period. Spannaus V.
U.S. Dep’t of Justice, 824 F.2d 52, 56-57, 60-61 (D.C. Cir. 1987); Conley v.
International Brotherhood of Electrical Workers, Local 639, 810 F.2d 913 (9th
Cir. 1987) (filing of unfair labor practice charge with National Labor Relations
Board does not toll limitations period applicable to lawsuit against union based
on the charge; NLRB action was merely optional, though parallel, avenue of
relief). An administrative procedure is “permissive” if its pursuit is not a pre-
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condition to pursuit of a lawsuit. Spannaus, 824 F.2d at 58. Accordingly, if filing
an ECOA complaint with USDA is a voluntary, permissive administrative remedy,
filing an administrative claim would not toll the ECOA limitations period
applicable to this lawsuit.

It appears that USDA’s administrative process is a parallel, voluntary procedure.
ECOA does not require an aggrieved applicant to file an administrative complaint
against a government creditor before filing suit in court. Nor has the FTC, which
has administrative enforcement responsibility for claims against the USDA,
indicated in its regulations that exhaustion of an administrative process is required.

USDA has suggested that 7 U.S.C. §6912(e) (1994) may require an ECOA
claimant to exhaust administrative procedures before filing suit against the Sec-
retary or the Department of Agriculture, and, accordingly, that the statute of limita-
tions should be tolled pending resolution of the administrative process. Enacted
in 1994, §6912(e) states:

Notwithstanding any other provision of law, a person shall exhaust
all administrative appeal procedures established by the Secretary
or required by law before the person may bring an action in a court
of competent jurisdiction against—

(1) the Secretary;

(2) the Department; or

(3) an agency, office, officer, or employee of the Depart-
ment.

1d.10 USDA has promulgated regulations prohibiting discrimination in the adminis-
tration of USDA programs and facilities. 7 C.F.R. pt. 15, subpt. B (1997). Under
8 15.52(b) of those regulations, a person “may” file a written complaint of
discrimination with the Office of Advocacy and Enterprise. 7 C.F.R. § 15.52(b).
The complaint procedure in §15.52 is not required by law, but it was established
by the Secretary. Thus USDA has suggested that §6912(e) requires that an ECOA
claimant exhaust the administrative procedure in § 15.52 before bringing a civil
action.

We do not think that the process for pursuing an ECOA claim under § 15.52
is an “administrative appeal procedure” within the meaning of §6912(e). An
ECOA claim under §15.52 is not an “appeal” of a USDA program action. It
is a separate determination of a complaint regarding discrimination in USDA’s
administration of its programs. The premise of an ECOA claim is that there has
been a final agency determination on the underlying decision regarding the loan
or benefit. Significantly, the decisions applying §6912(e) to date all have involved

10 Because this provision was not enacted until October 1994, it provides no grounds for tolling the statute of
limitations on claims that accrued before October of 1992.
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appeals of USDA decisions under statutes and programs administered by the
USDA. See Bastek v. Federal Crop Ins. Corp., 975 F. Supp. 534 (S.D.N.Y. 1997)
(farmers must appeal deduction of salvage value and market price calculation in
indemnity to Risk Management Agency); In re Cottrell, 213 B.R. 33 (M.D. Ala.
1997) (exhaustion applies to Rural Housing Services procedures, which are cov-
ered by National Appeals Division); Calhoun v. USDA Farm Serv. Agency, 920
F. Supp. 696 (N.D. Miss. 1996) (exhaustion applies to failure to give former owner
preference in foreclosure sale where he could have appealed to National Appeals
Division); Gleichman v. USDA, 896 F. Supp. 42 (D. Me. 1995) (plaintiffs must
appeal suspension of participation in Rural Housing Service programs to Adminis-
trative Law Judge as provided in 7 C.F.R. 83017.515 (1995)). We have found
no decision that does not involve implementation of a USDA program.

We note that if §6912(e) were found to apply to complaints under § 15.52,
it would bar any plaintiff who has filed an administrative complaint from bringing
suit under ECOA in the district court until USDA takes final action on the com-
plaint. Because §6912(e) places no time limits on the procedures established by
the Secretary, moreover, plaintiffs could be barred from court for an indeterminate
period of time. While we have found nothing in the legislative history of §6912(e)
that elaborates on its intended purpose, it seems unlikely that Congress intended
such a result. The better interpretation, we believe, is that §6912(e) applies to
administrative procedures related to statutes or programs administered by USDA.
Accordingly, § 15.52 is a permissive procedure, and filing an administrative com-
plaint would not toll the statute of limitations.

B. Equitable Tolling & Equitable Estoppel

We next consider the application of equitable principles to these claims. Courts
have attempted to distinguish the doctrine of equitable tolling from that of equi-
table estoppel by noting that equitable tolling principally “focuses on the plain-
tiffs excusable ignorance of the limitations period” and the “lack of prejudice
to the defendant” while equitable estoppel “usually focuses on the guilty actions
of the defendant.” See Supermail Cargo, Inc. v. United States, 68 F.3d 1204,
1207 (9th Cir. 1995) (quoting Naton v. Bank of California, 649 F.2d 691, 696
(9th Cir. 1981)).

1. Equitable Tolling

In Irwin v. Department of Veterans Affairs, 498 U.S. 89 (1990), the Supreme
Court held that “the same rebuttable presumption of equitable tolling applicable
to suits against private defendants . . . applfies] to suits against the United
States.” Id. at 95-96. However, “[f]lederal courts have typically extended equi-
table relief only sparingly” in suits against private parties, and “it is evident that
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no more favorable tolling doctrine may be employed against the Government than
is employed in suits between private litigants.” Id. at 96. In Irwin, the Court
observed that equitable tolling has been found where “the claimant has actively
pursued his judicial remedies by filing a defective pleading during the statutory
period, or where the complainant has been induced or tricked by his adversary’s
misconduct into allowing the filing deadline to pass.” Id. (footnotes omitted).
Courts have been less forgiving of “late filings where the claimant failed to exer-
cise due diligence in preserving his legal rights.” Id.

a. Is ECOA Subject to Equitable Tolling ?

We thus begin with the presumption that equitable tolling applies to ECOA’s
statute of limitations, and consider whether there is “good reason to believe that
Congress did not want the equitable tolling doctrine to apply in a suit against
the Government.” United States v. Brockamp, 519 U.S. 347, 347 (1997). In
Broclcamp, the Court concluded that Congress did not intend for equitable tolling
to apply to the time and related amount limitations for filing tax refund claims.
The Court noted that “ [ojrdinarily limitations statutes use fairly simple language,
which one can often plausibly read as containing an implied ’equitable tolling’
exception.” Id. at 350. The limitations provision at issue in Brockamp, 26 U.S.C.
86511 was quite different. It set forth its time limitations “in a highly detailed
technical manner” and imposed substantive limits on the amount recovered that
were related to the time limitations. Id. In addition, the statute contained excep-
tions with special time limit rules for six types of claims, none of which addressed
equitable tolling. Reading an implied equitable tolling provision into that statute,
the Court observed, would work “linguistic havoc.” Id. at 352. Moreover, tax
law is not “normally characterized by case-specific exceptions reflecting individ-
ualized equities.” Id.

In contrast, ECOA’s statute of limitations is relatively straightforward:

No such action shall be brought later than two years from the date
of the occurrence of the violation, except that—

(1) whenever any agency having responsibility for adminis-
trative enforcement under section 1691c of this title com-
mences an enforcement proceeding within two years from
the date of the occurrence of the violation,

(2) whenever the Attorney General commences a civil action
under this section within two years from the date of the
occurrence of the violation,

then any applicant who has been a victim of the discrimination
which is the subject of such proceeding or civil action may bring
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an action under this section not later than one year after the
commencement of that proceeding or action.

15 U.S.C. § 1691e(f). The structure of § 1691e(f) is more similar to the limitation
provision in Title VII, to which the Court found equitable tolling applied in Irwin,
than it is to the statute at issue in Brockamp. Like Title VII, moreover, ECOA
is a remedial statute amenable to exceptions for individualized equities. Section
1691e(f) does contain explicit exceptions to the limitation period. But the excep-
tions in ECOA are not as numerous or as intricate as those in the provision in
Brockamp®. In addition, the exceptions in ECOA extend the limitations period to
allow a plaintiff who becomes aware of discrimination after the government com-
mences enforcement proceedings to bring an action. This purpose is not incon-
sistent with applying equitable tolling to the limitation period. We therefore con-
clude that ECOA’s statute of limitations is, in appropriate circumstances, subject
to the doctrine of equitable tolling.

b. Is Equitable Tolling Warrantedfor these Claims?

The application of the equitable tolling doctrine depends on the facts of each
case. “The Supreme Court has suggested in Baldwin County Welcome Ctr. V.
Brown, 466 U.S. 147 (1984) (per curiam), that courts may properly allow tolling
where ‘a claimant has received inadequate notice, . . . where a motion for
appointment of counsel is pending and equity would justify tolling the statutory
period until the motion is acted upon, . . . where the court has led the plaintiff
to believe that she had done everything required of her,. . . [or] where affirmative
misconduct on the part of a defendant lulled the plaintiff into inaction.”” Mondy
v. Secretary of the Army, 845 F.2d 1051, 1057 (D.C. Cir. 1988) (quoting Baldwin,
466 U.S. at 151 (citations omitted)). Courts .have found notice inadequate, where
an agency fails to provide a claimant with notice required by statute. See Coles
v. Penny, 531 F.2d 609, 614-17 (D.C. Cir. 1976) (statute of limitations tolled
where EEOC failed to provide notice of right to sue as required by statute) (inter-
preting Gates v. Georgia-Pacific Corpr, 492 F.2d 292 (9th Cir. 1974) (tolling
statute of limitations where EEOC failed to provide notice of right to sue required
by its regulations)). In addition, failure to meet a statutory deadline “ ‘may be
excused if it is the result of justifiable reliance on the advice of a government
officer.”” Bull S.A. v. Comer, 55 F.3d 678, 681 (D.C. Cir. 1995) (quoting Jarrell
V. United States Postal Serv., 753 F.2d 1088, 1092 (D.C. Cir. 1985)). A final
factor that.courts have considered is whether the plaintiff was represented by an
attorney. Courts are less likely to find equitable tolling if the plaintiff has legal
representation. See, e.g., Kelley v. NLRB, 79 F.3d 1238 (1st Cir. 1996) (no tolling
where NLRB employee erroneously informed attorney that NLRB would serve
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defendant with charges because represented plaintiffs generally deemed to have
constructive knowledge of regulatory requirements).

USDA has suggested, in particular, that the D.C. Circuit’s decision in Bull S.A.
might support an equitable tolling argument for the ECOA claimants. In Bull S.A,,
the court held that a corporation justifiably relied on a sealed Certificate of
Renewal for its trademark which stated that the renewal’ would last twenty years
from May 15, 1972. In fact, the renewal should have run from May 15, 1971.
The corporation missed the 1991 renewal deadline but applied within the proper
time had the renewal in fact expired in 1992. Bull S.A., 55 F.3d at 682. In finding
that the period of renewal on Bull’s trademark should be equitably tolled, the
court stated that “Bull received an official government document, published under
the signature and Seal of the Commissioner, that certified a renewal lasting until
May 15, 1992. Once in receipt of this document, and, . . . absent any cir-
cumstances that would alert Bull to the error, Bull was entitled to rely on its
validity.” 1d.

As a general matter, USDA has suggested that claimants may be able to argue
that they justifiably relied on the conduct of USDA officials to conclude that filing
an administrative complaint tolls ECOA’s statute of limitations. The conduct in
question includes failing to alert claimants of their right to pursue immediate relief
under ECOA,; inviting claimants to submit claims for compensatory damages upon
a finding of discrimination; and engaging in settlement negotiations regarding
damages. Because there is no legal requirement that the government provide
potential ECOA plaintiffs with notice of the right to file a civil action, ECOA
claimants will have difficulty asserting inadequate notice as a grounds for equi-
table tolling. Compare Coles, 531 F.2d at 614-17. Absent a more specific govern-
ment statement that the filing of an administrative complaint tolled the limitations
period on an ECOA civil action, it is unlikely that a court would find such conduct
sufficient to apply equitable tolling. However, the application of the doctrine to
a particular case will depend on the facts present in that case.

2. Equitable Estoppel

“The doctrine of equitable estoppel is not, in itself, either a claim or a defense.
Rather, it is a means of precluding a litigant from asserting an otherwise available
claim or defense against a party who has detrimentally relied on that litigant’s
conduct.” ATC Petroleum, Inc. v. Sanders, 860 F.2d 1104, 1111 (D.C. Cir. 1988).
While the Supreme Court has not foreclosed the possibility that equitable estoppel
may lie against the United States, “it is well settled that the Government may
not be estopped on the same terms as any other litigant.” Heckler v. Community
Health Servs., 467 U.S. 51, 60 (1984) (footnote omitted). In fact, the Supreme
Court has reversed every finding of equitable estoppel requiring the payment of
money by the United States that it has reviewed. See OPM v. Richmond, 496
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U.S. 414, 427 (1990); Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947).
Thus, “despite the doctrine’s flexibility in disputes between private parties, its
application to the government must be rigid and sparing.” ATC, 860 F.2d at 1111.

A party seeking to assert estoppel against the government must do more than
establish the traditional private law elements of the doctrine, which are “ ‘false
representation, a purpose to invite action by the party to whom the representation
was made, ignorance of the true facts by that party, and reliance.”” See id. The
litigant must also demonstrate that the government engaged in some sort of
“affirmative misconduct,” OPM, 496 U.S. at 421, and that there will be no
“undue damage” to the public interest. ATC, 860 F.2d at 1111-12. Accordingly,
reliance on a government official’s misstatement is not sufficient to estop the
United States. Because “parties dealing with the government ‘are expected to
know the law and may not rely on the conduct of Government agents contrary
to law,”” id. at 1111 (quoting Heckler, 467 U.S. at 63), “there is no grave injus-
tice in holding parties to a reasonable knowledge of the law.” Id. at 1112.

Courts require special rigor in examining claims that would estop the govern-
ment so as to entitle claimants to monetary payments not otherwise permitted
by law. This concern is grounded in the principle of separation of powers. For
“[i]f agents of the Executive were able, by their unauthorized oral or written
statements to citizens, to obligate the Treasury for the payment of funds, the con-
trol over public funds that the [Appropriations] Clause reposes in Congress in
effect could be transferred to the Executive.” OPM, 496 U.S. at 428. Moreover,
“Congress has always reserved to itself the power to address claims of the very
type presented by [a claimant arguing estoppel], those founded not on any statu-
tory authority, but upon the claim that ‘the equities and circumstances of a case
create a moral obligation on the part of the Government to extend relief to an
individual.”” Id. at 431 (referring to congressional reference cases and private
legislation procedures).

A plaintiff seeking to estop the government from asserting the statute of limita-
tions in these cases might make two arguments. First, claimants might argue that
USDA'’s actions led them to believe its administrative process tolled the running
of the statute of limitations on a civil action. Second, plaintiffs might argue that
USDA told them that it would settle their claims in an administrative process,
or led them to believe that relief would be available in the administrative process
even if the statute of limitations ran on a judicial action. This belief, in turn,
may have lulled claimants into believing that they would be compensated by
USDA and that it therefore was unnecessary to seek relief in court.

Neither of these arguments is likely to succeed in the absence of affirmative
misconduct by the government. To qualify as affirmative misconduct, a govern-
ment official’s conduct must amount to “more than mere negligence, delay, inac-
tion, or failure to follow an internal agency guideline.” Ingalls Shipbuilding, Inc.
v. Department of Labor, 976 F.2d 934, 938 (5th Cir. 1992) (quoting Mangaroo
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v. Nelson, 864 F.2d 1202, 1204—05 (5th Cir. 1989)). Courts look for evidence
that an official’s misstatement was made with “knowledge of its falsity or with
intent to mislead.” United States v. Marine Shale Processors, 81 F.3d 1329, 1350
(5th Cir. 1996). We are unaware of any allegation that any USDA official know-
ingly misled these claimants. At most, it appears that any statements or impres-
sions were based on the official’s mistaken interpretation of the law. Courts have
been unwilling to estop the government in circumstances where individuals relied
on advice provided by government officials who would have been expected to
have the relevant knowledge and authority. See OPM, 496 U.S. at 420 (employee’s
erroneous advice that income will not cause reduction in benefits does not estop
government from reducing benefits); Merrill, 332 U.S. at 385-86 (government
agent’s erroneous advice that farmer’s entire crop was insured does not estop
government from denying benefits on crops excluded from coverage by statute);
Ingalls, 976 F.2d at 937 (government cannot be estopped from assessing penalties
for a delay in payment even though a deputy commissioner sent plaintiff a letter
excusing any delay in payment); ATP, 860 F.2d at 1111-12 (SBA’s assurance
that it would guarantee payments of section 8(a) borrower was unauthorized and
therefore cannot estop government). To our knowledge, the alleged government
conduct at issue here is similar to that deemed insufficient to establish estoppel
in these cases. However, the application of equitable estoppel to a specific case
will depend on the facts present in that case.

V. Conclusion

ECOA’s statute of limitations applies to both administrative and litigative settle-
ments of ECOA claims, and it may not be waived by the executive branch.
Because USDA’s authority to pay compensatory damages is derived from the fact
that a court could award such damages, USDA may not settle administrative
claims after the statute of limitations has run. Section 3702 of title 31 does not
provide an independent basis of authority for the payment of administrative claims
filed after expiration of the ECOA statute of limitations. As for tolling, filing
an administrative claim does not toll the statute of limitations on a civil action.
While ECOA is subject to claims of equitable tolling or equitable estoppel in
appropriate circumstances, courts have rarely applied either doctrine against the
United States.

DAWN JOHNSEN

Acting Assistant Attorney General
Office of Legal Counsel
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Reimbursement of Expenses Under 5 U.S.C. §5503(a)

5 U.S.C. §5503(a) does not prohibit individuals reappointed to the Board of Directors of the Civil
Liberties Public Education Fund dunng a congressional recess from receiving reimbursement for
travel, subsistence, and other necessary expenses associated with performing their functions.

February 2, 1998
Memorandum Opinion for the Counsel to the President

This memorandum confirms oral advice conveyed to your office that individuals
appointed for a second time during a congressional recess to the Board of Direc-
tors of the Civil Liberties Public Education Fund may be reimbursed for expenses
associated with performing their functions.

The nine-member Board of Directors of the Civil Liberties Public Education
Fund makes disbursements from the Fund for research and educational activities
concerning the relocation and internment of individuals of Japanese ancestry
during World War Il. 50 U.S.C. app. § 1989b-5(b) (1994). The Board’s members
are appointed by the President, with the advice and consent of the Senate, to
three-year terms. Id. app. §1989b-5(c)(2). In January 1995, the President sub-
mitted to the Senate the nominations of eight individuals for vacant Board posi-
tions, but the Senate Governmental Affairs Committee never acted upon those
nominations. During an adjournment of the Senate in January 1996, the President
exercised his power under the Recess Appointments Clause to fill the vacancies,
placing the eight previously nominated individuals on the Board. See U.S. Const,
art. 11, 82, cl. 3 (“The President shall have Power to fill up all Vacancies that
may happen during the Recess of the Senate, by granting Commissions which
shall expire at the End of their next Session.”). The President subsequently
renominated the eight individuals in January 1997, and the Senate Governmental
Affairs Committee again did not act upon those nominations. The commissions
of the eight recess-appointed individuals expired upon the adjournment sine die
of the first session of the 105th Congress. See id.; 143 Cong. Rec. S12,713 (daily
ed. Nov. 13, 1997); id. at H10,952.

Board members serve “without pay,” but are reimbursed for “travel, subsist-
ence, and other necessary expenses incurred by them in carrying out the functions
of the Board.” 50 U.S.C. app. §1989b-5(c)(3). You asked whether 5 U.S.C.
§5503(a) (1994) would bar reimbursement for these expenses in the event that
the President reappointed, during another congressional recess, the eight individ-
uals whose commissions expired at the end of the first session of the 105th Con-
gress.

In pertinent part, §5503(a) provides: ‘‘Payment for services may not be made
from the Treasury of the United States to an individual appointed during a recess
of the Senate to fill a vacancy in an existing office, if the vacancy existed while
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the Senate was in session and was by law required to be filled by and with the
advice and consent of the Senate, until the appointee has been confirmed by the
Senate.” This prohibition does not apply “if, at the end of the session, a nomina-
tion for the office, other than the nomination of an individual appointed during
the preceding recess of the Senate, was pending before the Senate for its advice
and consent.” Id. §5503(a)(2). Section 5503(a) has been interpreted as prohibiting
“ [pjayment for services” to individuals receiving successive recess appointments.
See Memorandum for John P. Schmitz, Deputy Counsel to the President, from
Timothy E. Flanigan, Acting Assistant Attorney General, Office of Legal Counsel,
Re: Recess Appointment of Directors of the Federal Housing Finance Board (Dec.
13, 1991); Recess Appointments Issues, 6 Op. O.L.C. 585, 586 (1982); Recess
Appointments, 41 Op. Att’y Gen. 463, 472, 474, 480 (1960) (interpreting prede-
cessor statute).

The fact that Board members commissioned for a second time under the Recess
Appointments Clause cannot receive “[playment for services” does not, however,
resolve our inquiry. We must ask whether reimbursement for travel, subsistence,
and other necessary expenses constitutes “[pjayment for services” within the
meaning of §5503(a). We conclude that it does not.

The phrase “[pjayment for services” is not defined in §5503(a) or other provi-
sions of title 5 governing pay administration. See 5 U.S.C. §85501-5597 (1994
& Supp. Il 1996). Nothing in §5503(a) itself reveals which of two possible
interpretations of the phrase is correct: a narrow interpretation, covering those
forms of payment typically associated with the performance of personal services,
such as fees, wages, salary, or commissions; or a broad interpretation, covering
any form of payment that an individual would receive after having performed
his or her government services, including a payment to offset expenses. The legis-
lative history of §5503(a), however, makes clear that the statute cannot be inter-
preted to cover reimbursement of travel, subsistence, and other expenses. Section
5503(a) was enacted as part of a 1966 codification of statutes relating to govern-
ment employees and the organization and powers of federal agencies. See Act
of Sept. 6, 1966, Pub. L. No. 89-554, 80 Stat. 378, 475. The Report of the Senate
Committee on the Judiciary accompanying the proposed bill, H.R. 10104, 89th
Cong. (1965), emphasizes that the bill’s purpose was “to restate in comprehensive
form, without substantive change, the statutes in effect before July 1, 1965.” S.
Rep. No. 89-1380, at 18 (1966) (emphasis added); see id. at 20 (“[TJhere are
no substantive changes made by this bill enacting title 5 into law.”). Section
5503(a)’s predecessor, 5 U.S.C. 856 (1964), stated: “No money shall be paid
from the treasury, as salary, to any person appointed during the recess of the
Senate, to fill a vacancy in any existing office, if the vacancy existed while the
Senate was in session and was by law required to be filled by and with the advice
and consent of the Senate, until such appointee has been confirmed by the
Senate.” (Emphasis added.) Even if there were ambiguity as to the scope of the

30



Reimbursement of Expenses Under 5 U S.C. §5503(a)

phrase “payment for services” in the current version, there is no ambiguity as
to the scope of the phrase “paid ... as salary” in the prior version. The term
“salary” describes a fixed, periodic payment made in exchange for services. See,
e.g., Webster’s Second New International Dictionary 2203 (1935) (defining salary
as “[t]he recompense or consideration paid, or stipulated to be paid, to a person
at regular intervals for services”); Benedict v. United States, 176 U.S. 357, 360
(1900) (“The word ‘salary’ may be defined generally as a fixed annual or peri-
odical payment for services, depending upon the time and not upon the amount
of services rendered”). The term would not encompass reimbursement of
expenses. If we were to interpret the substitution of the phrase “payment for serv-
ices” for the phrase “paid ... as salary” as broadening the scope of §56 to
cover expenses, then we would be disregarding clear direction that Congress
intended no substantive changes to existing law. Indeed, the Report specifically
describes the changes reflected in §5503(a) as “[sjtandard changes . . . made
to conform with the definitions applicable and the style of this title.” S. Rep.
No. 89-1380, at 105. The substitution of “payment for services” for “paid . . .
as salary” thus merely clarifies that the statute reaches forms of payment that,
like salary, compensate for the performance of personal services. Cf. id. at 20
(“The word ‘pay’ includes all terms heretofore in use representing salary, wages,
pay, compensation, emoluments, and remuneration for services.”). It provides no
basis for concluding that §5503(a) extends beyond payments that compensate for
the performance of personal services, to reach other payments that, like reimburse-
ment for expenses, are merely incidental to the performance of personal services.

It may be possible to argue that the purposes underlying the enactment of
§5503(a)’s predecessors support a broad interpretation of the current phrase “pay-
ment for services.” As originally enacted in 1863, the statute provided that if
a vacancy existed while the Senate was in session, a person receiving a recess
appointment to fill that vacancy could not be paid from the Treasury until he
or she had been confirmed by the Senate. Act of Feb. 9, 1863, ch. 25, 82, 12
Stat. 642, 646. This original restriction, which forced recess appointees to serve
without salary, was intended to protect the prerogatives of the Senate by making
recess appointments more difficult. See 61 Cong. Globe, 37th Cong., 3rd Sess.
565 (1863). In 1940, Congress amended the statute “to render the existing prohibi-
tion on the payment of salaries more flexible,” H.R. Rep. No. 76-2646, at 1
(1940), and to alleviate what was perceived to be the *serious injustice” caused
by the law as it then stood, S. Rep. No. 76-1079, at 2 (1939). See Act of July
11, 1940, ch. 580, 54 Stat. 751; see also 41 Op. Att’y Gen. at 474. Thus, as
amended, 5 U.S.C. §56 permitted the immediate payment of salary to certain
recess appointees, including those not appointed during a previous congressional
recess. Because Congress sought, even through this less stringent 1940 version
of the statute, to prevent the payment of salary to individuals who had received
a previous recess appointment, it could be argued that §56 was designed in par-
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ticular to prevent such successive recess appointments. That goal would be served
by a prohibition on the reimbursement of expenses, just as it would be served
by a prohibition on the payment of salary.

The Congress that enacted §56, however, elected to prohibit salary payments,
not salary payments and reimbursement of expenses. In light of Congress’s clear
intent to effect no substantive changes in the 1966 codification of title 5,
§5503(a)’s prohibition cannot be interpreted to sweep in something clearly outside
the scope of §56°’s prohibition—a recess appointee’s receipt of reimbursement
for expenses.

In sum, we conclude that 5 U.S.C. §85503(a) does not prohibit individuals re-
appointed to the Board of Directors of the Civil Liberties Public Education Fund
during a congressional recess from receiving reimbursement for travel, subsist-
ence, and other necessary expenses associated with performing their functions.

DAWN JOHNSEN

Acting Assistant Attorney General
Office of Legal Counsel
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Applicability of 18 U.S.C. §8431-433 to Limited Partnership
Interests in Government Leases

The interests of two Members of Congress under a proposed real estate transaction involving limited
partnership interests in government leases would fall within the prohibition of 18 U.S.C. §431,
and the “incorporated company” exception of 18 U.S.C. §433 does not apply.

February 17, 1998

Memorandum Opinion for the General Counsel

General Services Administration

This memorandum responds to your request for our opinion on the applicability
of 18 U.S.C. 88431-433 (1994) to the interests of two Members of Congress
in contracts involving government leases under a proposed transaction.l Those
provisions generally prohibit Members of Congress from entering into or holding
contracts with federal agencies and render such contracts void. Specifically, you
have asked: (1) whether the interests of the Members under the proposed trans-
action fall within the scope of 18 U.S.C. 88431 and 432; (2) whether the “incor-
porated company” exception of 18 U.S.C. 8433 is applicable; and (3) whether
any or all of four alternatives to the proposed transactions would violate §8§431
and 432. We conclude: (1) that the interests of the Members under the proposed
transaction would fall within the prohibition of §431; (2) that the “incorporated
company” exception does not apply; and (3) that one of the alternatives would
not violate §431.

The background and pertinent terms of the proposed transaction, as we under-
stand them, are as follows.2 Two Members of Congress have beneficial interests
in several blind or excepted trusts that hold ownership interests in six entities
(the “MOC Entities”) None of the six MOC Entities currently holds a contract
or lease with the Federal Government that would violate 18 U.S.C. §8431—433.
However, a proposed transaction involving these six entities and two additional
entities (the “non-MOC Entities”) that do have current leases with federal agen-

1 Letter for Dawn E Johnsen, Acting Assistant Attorney General, Office of Legal Counsel, from Emily C. Hewitt,
General Counsel, General Services Administration (Jan. 15,1998) (“ Hewitt Letter”).

2These facts derive from information provided by you and by counsel for several entities that would contribute
their assets under the proposed transaction. To the extent that additional facts are relevant, but have not been described
to us, our conclusion could change See Hewitt Letter; Letter for Emily C Hewitt, General Counsel, General Services
Administration, from Francis L. Coolidge, Ropes & Gray (Jan 14, 1998) (“Coolidge Letter 1”); Letter for Emily
C. Hewitt, General Counsel, General Services Administration, from Francis L Coolidge, Ropes & Gray (Jan. 29,
1998) (“Coolidge Letter 11”)
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cies has raised the question whether the Members would be considered to hold
interests in the leases under the proposed transaction.

The MOC and non-MOC Entities, which are owned and controlled by one
family, have proposed entering into a transaction with a publicly traded real estate
investment trust (the “REIT”), whereby the entities would contribute their assets
to a currently existing limited partnership (the “Operating Partnership”). The
REIT owns and manages, and is the sole general partner of, the Operating Partner-
ship. In exchange for their contributions of assets, the entities would receive cash
and preferred partnership units (the “OP Units”) in the Operating Partnership.
Thus, under the transaction, the leases with federal agencies held by the two non-
MOC Entities would be contributed to the Operating Partnership.3

The OP Units provided to the entities would be a preferred class with a cumu-
lative preference, vis-a-vis the Operating Partnership’s common units, as to all
distributions from the Operating Partnership. The distribution rate would be set
at six percent (plus or minus) of the face value of the OP Units at the time of
issuance. Each OP Unit would be convertible into a fixed number of common
units of the Operating Partnership, which are redeemable for shares of the REIT
or cash at the election of the owners. In addition, the Operating Partnership may
unilaterally require conversion of the OP Units into common units ten years after
the sale/contribution occurs.

Because leases with the Government would be held by the Operating Partnership
under the transaction, and because the Members of Congress, through their trusts,
would acquire ownership interests in the OP Units, the question arises whether
the Members would hold interests in contracts with the Government in violation
of 18 U.S.C. §§431-433.

n.

Section 431 of title 18 prohibits Members of Congress from entering into or
holding contracts with any federal agency.4 It also provides that any contracts
made in violation of that section shall be void. Section 432 prohibits federal offi-
cers and employees from making contracts with Members of Congress.5 Section

3 Counsel for the entities also notes that it is possible, though not certain, that the Operating Partnership may
have preexisting contracts or leases with federal agencies Coolidge Letter I at 2.
418 U SC 8431 provides, in relevant part
Whoever, being a Member of or Delegate to Congress, or a Resident Commissioner, either before or
after he has qualified, directly or indirectly, himself, or by any other person in trust for him, or for his
use or benefit, or on his account, undertakes, executes, holds, or enjoys, in whole or in part, any contract
or agreement, made or entered into in behalf of the United States or any agency thereof, by any officer
or person authorized to make contracts on its behalf, shall be fined under this title
All contracts or agreements made in violation of this section shall be void, and whenever any sum
of money is advanced by the United States or any agency thereof, in consideration of any such contract
or agreement, it shall forthwith be repaid .
518 U.S C. §432 provides
Whoever, being an officer or employee of the United States, on behalf of the United States or any
agency thereof, directly or indirectly makes or enters into any contract, bargain, or agreement, with any

34



Applicability of 18 U.S.C. §§431—433 to Limited Partnership Interests in Government Leases

433 sets forth certain exceptions to the applicability of §8431 and 432, including
one for contracts’' with an “‘incorporated company for the general benefit of such
corporation.” 6 Since their initial enactment in 1808, these statutes have barred
contracts between federal agencies and Members of Congress or partnerships in
which Members of Congress have an interest.7

A. Applicability of 18 U.S.C. 8431

“Interpretation of a statute must begin with the statute’s language.” Mallard
V. United States Dist. Court, 490 U.S. 296, 300 (1989). Section 431°’s language
is broad, extending to the “undertak[ing], execut[ing], holdfing], or enjoy[ing],
in whole or in part” of a contract with the Government by a Member of Congress,
“directly or indirectly, himself, or by any other person in trust for him, or for
his use or benefit.” Thus, Attorneys General and our Office consistently have
recognized that the statutory prohibition applies not only to Government contracts
that are directly with a Member, but also to such contracts with a partnership
in which a Member of Congress is a partner.8 Government contracts with such
partnerships have been considered permissible under 8431 only where the
Member of Congress withdraws from the partnership or the Member properly
relinquishes all interest in the contract (thus effectively making the contract one
with a different partnership not including the Member).9

We believe that the interests of the two Members of Congress under the pro-
posed transaction would fall within 8431°s prohibitory language, for two reasons.

First, the preferred distribution rights in the OP Units represent ownership
interests in the Operating Partnership, which would directly hold the Government

Member of or Delegate to Congress, or any Resident 18 U S.C. Commissioner, either before or after he
has qualified, shall be fined under this title
618 U S C. §433 provides, in relevant part:
Sections 431 and 432 of this title shall not extend to any contract or agreement made or entered mto,
or accepted by any incorporated company for the general benefit of such corporation . . . .
Any exemption permitted by this section shall be made a matter of public record.
7Act of Apr. 21, 1808, ch. 48, §1, 2 Stat. 484; see, e.g.. United States v. Dietrich, 126 F 671 (CC.D. Neb.
1904), Authority of the Reconstruction Finance Corporation to Engage the Legal Services of a Member of Congress.
38 Op. Att’y Gen 213 (1935); Members of Congress— Contracts Under Agricultural Adjustment Act and National
Recovery Act, 37 Op Att’y Gen 368 (1933); Reclamation Service—Contracts—Members of Congress, 26 Op. Att’y
Gen. 537 (1908), Contract with a Member of Congress, 4 Op. Att’y Gen. 47 (1842); Contracts with Members of
Congress, 2 Op. Att’y Gen. 38 (1826), Memorandum for Gerald D. Morgan, Special Counsel to the President, from
Herbert Brownell, Jr., Attorney General, Re: Approval of US. Senator as a CMS Vendor (Aug 1, 1955) (“ Brownell
Mem ). We are not authorized to provide legal advice to Members of Congress or to private persons. However,
because the statutes in question also render prohibited Government contracts void and impose penalties upon federal
employees, we are providing our legal views in response to your request.
sSee 38 Op. Att’'y Gen at 215; 4 Op Att’y Gen. at 49; Memorandum for Robert C MacKichan, Jr., General
Counsel, General Services Administration, from Lynda Guild Simpson, Deputy Assistant Attorney General, Office
of Legal Counsel at 3 (Aug 3, 1989) (“MacKichan Mem.”); Brownell Mem. at 3.
9See 4 Op Att’y Gen at 49; Letter for Edward M. Shulman, Deputy Solicitor, Department of Agriculture, from
J Lee Rankin, Assistant Attorney General, Office of Legal Counsel at 1 (June 8, 1953). Even where the Member
of Congress is specifically excluded from any partnership interest in the Government contract, this Office has
expressed the caveat that “legality or illegality may depend, not simply upon a contract as it is phrased, but upon
the actual working out of the arrangement “1d at 2.
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leases. The trusts’ ownership of the OP Units, therefore, is tantamount to an
ownership interest in the Government contracts. Moreover, because the Members
of Congress are beneficiaries of the trusts, the trusts’ ownership interests are
equivalent to the Members” interests for purposes of 8431, which encompasses
the holding of Government contracts “indirectly” and “by any other person in
trust for [a Member].“ The proposed transaction does not entail any segregation
of revenues from the Government contracts in the distributions for the OP Units
or any relinquishment of such revenues by the trusts. Rather, the distributions
would reflect revenues from the Government contracts as well as other revenues
generated by the Operating Partnership.10

We cannot agree that the statute excludes interests such as those in the OP
Units because they are “too remote and contingent” to be covered. Coolidge
Letter | at 6. The statute makes no exception for minor interests. It expressly
encompasses the “indirect[]” holding, “in whole or in part,” of Government
contracts by Members of Congress. Moreover, even if such a standard applied,
the interests here are not contingent. Thus, the interests in the Government con-
tracts, by virtue of the OP Units, are actual ownership interests covered by the
plain language of §431.

Second, the trusts’ interests in the OP Units include a right to convert the OP
Units into common units of the Operating Partnership, which in turn are convert-
ible into shares of the REIT. The common units “are identical in all respects
to shares of the REIT,” Coolidge Letter | at 4, the REIT being the sole general
partner of the Operating Partnership. Holders of the common units of the Oper-
ating Partnership, like holders of the OP Units, would have an interest in the
Partnership and its general income, including that from the Government contracts.
Once again, since the income generated by the Government contracts would flow
into the Partnership’s general funds, a portion of which would be owed to common
unit holders, the common units represent ownership interests in the Government
contracts. Reconverting the common units into shares of the REIT would not
change the result. Although the holder’s ownership interest would be directly in
the REIT rather than the Partnership, the REIT is the sole general partner of,
and thus has ownership in, the Partnership. The ownership interest in the REIT
therefore would be an indirect ownership interest in the Partnership, and hence
in the Government contracts.

10The MOC and non-MOC Entities have identified a “ modified” version of the proposed transaction to address
this problem See Coolidge Letter | at 8-9 n3. Under the modified transaction, the distribution rate of the OP
Units held by the MOC trusts would be reduced from six percent (more or less) of the face value of the OP Units
to the extent the revenues of the Operating Partnership less any gross revenues from Government leases were insuffi-
cient to make those payments. Additionally, gross revenues from Government leases would be segregated so that
distributions to the trusts, in all cases, would be made only from revenue other than that derived from Government
leases. See id; Coolidge Letter Il at 2 This modification avoids the first problem by ensuring that the trusts do
not benefit from any Government leases m the distributions for the OP Units—either through the receipt of actual
revenues generated by those leases or through the receipt of funds that would not have been paid but for the leases
As discussed below, however, the modified transaction does not address the second problem involving the conversion-
right feature of the OP Units.
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The fact that these interests are in the form of conversion rights does not remove
them from the scope of §431.11 These conversion rights clearly represent a signifi-
cant part of the value of the OP Units transferred under the proposed transaction.
At any time an owner may exercise its right to convert the OP Units into common
units of the Operating Partnership or shares of the REIT. An 1885 Attorney Gen-
eral opinion did conclude that a Member of Congress could serve as a bondsman
or surety on a Government contract under the statute because the arrangement
gave the Member no “immediate personal interest in [the contract’s] benefits.”
18 Op. Att’'y Gen. at 287. In that situation, however, the Member’s potential
interest in the underlying Government contract depended entirely on contingencies
outside his control. Here, in contrast, the owners would immediately enjoy the
value coming from the unfettered ability to effect a conversion that would give
them an interest in Government contracts.12

B. Applicability of 18 U.S.C. §433

Section 433 provides that §8431 and 432 shall not extend to any contract with
“any incorporated company for the general benefit of such corporation.” On sev-
eral occasions, Attorneys General and our Office have deemed particular contracts
permissible under this exception; each case involved a corporation in which a
Member of Congress had some interest.13 Neither the Operating Partnership nor
the REIT is a corporation.14 Because the pertinent language of 8433 is unambig-
uous, we reject the contention that the “incorporated company” exception should
be interpreted to cover either entity. See Mallard, 490 U.S. at 300.

Similar arguments under the same statute have been rejected in the past.
Attorney General Cummings concluded that the statute “expressly excepts con-
tracts with ‘incorporated companies’ and, as applied to unincorporated companies
or partnerships, require[s] the application of the rule expressio unius est exclusio
alterius.” 38 Op. Att’y Gen. at 215. And in rejecting an argument that the “incor-
porated company” exception had been construed too broadly (as applying to all
corporations), Attorney General Cummings again relied on the plain language of

NThe “modified” version of the proposed transaction does not purport to alter the conversion rights attached
to the OP Units, and it therefore retains an indirect interest in Government contracts prohibited by §431. See. supra
note 10

122The value of the conversion right is reflected in the distinction between the third and fourth alternatives to
the proposed transaction, under which the trusts would hold promissory notes in lieu of limited partnership interests.
The third alternative retains a right of conversion into shares of the REIT common stock, while the fourth alternative
includes no such conversion rights. The fourth alternative, however, includes a higher interest rate to compensate
for the lack of conversion rights See Coolidge Letter | at 10-11.

13See, e.g, Contract with Corporation Partly Controlled by Congressman, 39 Op. Att’y Gen 165 (1938); Advances
by War Finance Corporation for Raising and Marketing Live Stock, 33 Op Att’y Gen. 44 (1921); MacKichan Mem
at4-5 & n.10.

,4The REIT is a Maryland trust with transferable shares Maryland law defines “real estate investment trust”
as “an unincorporated trust or association formed under this title in which property is acquired, held, managed,
administered, controlled, invested, or disposed of for the benefit and profit of any person who may become a share-
holder ” Md Code Ann., Corps. & Ass’ns §8—101(b) (emphasis added)
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the provision, noting that it had been reenacted several times without modification.
39 Op. Att’y Gen. at 170-71.

Even if Congress did not contemplate the status of limited partnerships and
other unincorporated entities when it originally adopted the “incorporated com-
pany” exception in 1808, it had occasion to do so when it reenacted the exception
in 1874, 1909, and 1948, and when it amended the section in other respects in
1961. See Letter for Kent Frizzell, Acting Secretary, Department of the Interior,
from Antonin Scalia, Assistant Attorney General, Office of Legal Counsel at 3
n.l (July 28, 1975). Indeed, Congress has shown that it knows how to specify
the treatment of limited partnerships in other conflict of interest statutes, as evi-
denced by its amendment of title 18, §208, in 1990, when it substituted the term
‘“general partner” for “partner.” See Act of May 4, 1990, Pub. L. No. 101—
280, 85(e)(2), 104 stat. 149, 159. We believe that the phrase “incorporated com-
pany” in §433 must be interpreted in a manner consistent with its plain meaning
and that that meaning does not include unincorporated entities.

C. Proposed Alternatives

Four alternatives to the proposed transaction have been outlined by counsel for
the MOC and non-MOC Entities.

Under the first alternative, each MOC Entity receiving OP Units and cash would
distribute the cash to the owners of the Entity but would retain the OP Units
for the benefit of the owners of the Entity (the trusts). Thus, the trusts’ ownership
interests in the Operating Partnership would be held through a limited liability
company. Counsel argues that a limited liability company, like a limited partner-
ship, should be treated as an “incorporated company” for purposes of 8§433.
Coolidge Letter I at 9-10. A limited liability company, however, is not an incor-
porated company. For the reasons explained above, the plain language of §433
does not permit the exception to encompass unincorporated entities such as limited
liability companies. This alternative therefore does not avoid the prohibition of
8431.

The second proposed alternative would provide that the trusts contribute their
ownership interests in the MOC Entities to one or more S Corporations created
for this specific purpose. Attorneys General and this Office have found the “incor-
porated company” exception of §433 applicable to several transactions in which
the Member’s only interest in a Government contract is through ownership in
a corporation.15 Because the statute requires that the Government contract be “for
the general benefit of such corporation,” however, we have stated that the contract

15See, e gt 39 Op Att’y Gen. 165 (1938), 33 Op Att'y Gen 44 (1921), MacKichan Mem at 4-6, Letter for
Ralph Werner, General Counsel, District of Columbia Redevelopment Land Agency, from Leon Ulman, Deputy
Assistant Attorney General, Office of Legal Counsel (Dec 8, 1971); Memorandum for J Lee Rankin, Assistant
Attorney General, Executive Adjudications Division, from Edward S Lazowska, Attomey-Adviser, Executive Adju-
dications Division (Feb 6, 1953).
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must be “entered into in good faith on behalf of the corporation rather than for
the specific benefit of the congressman.” MacKichan Mem. at 5. This Office has
concluded that §433 does not cover a corporation formed specifically to come
within the “incorporated company” exception:

In our view, the answer must be that generally speaking a corpora-
tion formed primarily for the purpose of avoiding the proscription
of 8431 should not qualify for the corporate exception of 8433.
To adopt the opposite position would be to render the statute almost
meaningless, since any Member of Congress who wished to seek
Government contracts would be able to do so by simply setting
up a corporation. Moreover, it may be questioned whether a con-
tract with a corporation established for the purpose of avoiding
8431 could properly be regarded as being “for the general benefit
of . . . [the] corporation” within the meaning of §433.

Letter for Kent Frizzell, Acting Secretary, Department of the Interior, from
Antonin Scalia, Assistant Attorney General, Office of Legal Counsel at 4 (July
28, 1975). Because the S Corporations contemplated by the second alternative
are to be created specifically for this transaction, see Coolidge Letter Il at 3, and
thus to avoid application of 8431, we believe that §433’s “incorporated com-
pany” exception would not apply.

The third alternative would be identical to the first, except that the trusts would
liquidate their interests in the MOC Entities in exchange for a promissory note
issued by the MOC Entities. The note would have the same stated interest rate
of 6 percent (plus or minus) as that earned by the MOC Entities from the OP
Units. The principal on the note would be due in 15 years (or sooner if the Oper-
ating Partnership unilaterally required the conversion of OP Units into common
units) and would be convertible into shares of the REIT common stock. Under
this scenario, the trusts would not hold any direct interest in the Operating Partner-
ship, but would be creditors of the MOC Entities. We have concluded, however,
that the right to convert to shares of the REIT is an interest in the Operating
Partnership, and thus an interestnn the Govemment~contracts. We have also con-
cluded that shares of the REIT do not fall within §433’s “incorporated company”
exception. This alternative therefore would be prohibited by §431.

The fourth and final alternative would be identical to the third, except that
instead of a conversion feature attaching to the promissory note, the note would
contain a higher stated interest in order to compensate for the loss of conversion
rights. Because the trusts’ relationship to the Operating Partnership would simply
be a debtor-creditor relationship, the trusts would have no ownership interest in
the Partnership or its Government contracts. Instead, the Partnership would owe
the trusts the face value of the promissory note irrespective of the Partnership’s
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receipt of income from the Government contracts. Moreover, the amount due on
the promissory note would not be based in any part on the value of any Govern-
ment contracts held by the Operating Partnership. See Coolidge Letter Il at 3.
This alternative eliminates the indirect interests in the Government contracts cre-
ated by the conversion rights included in the third alternative. Accordingly, the
fourth alternative would not be prohibited by §431.

in.

We conclude that the proposed transaction is prohibited by 18 U.S.C. 8431
and that it would not fall within the “incorporated company” exception of 18
U.S.C. 8§8433. Of the four proposed alternatives to the transaction, the fourth would
be permissible under §431.

BETH NOLAN

Deputy Assistant Attorney General
Office of Legal Counsel
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Applicability of 18 U.S.C. §431 to Limited Partnership Interests
in Government Leases

A modified version of the proposed real estate transaction described in the February 17, 1998 opinion
that gives the blind trusts no interest in any government contracts is permissible under 18 U.S.C.
§431

March 13, 1998

Memorandum Opinion for the General Counsel

General Services Administration

This memorandum responds to your March 4, 1998 follow-up letter regarding
our February 17, 1998 opinion on the applicability of 18 U.S.C. §8431-433
(1994) to the interests of two Members of Congress in government contracts under
a proposed real estate transaction.l In your letter, you raise the question whether
a modified version of the transaction, as described by counsel for the interested
entities, would be permissible under 18 U.S.C. §431.2 We conclude that the modi-
fied transaction as described by counsel would not violate 18 U.S.C. 8431.

Our February 17 opinion addressed several variations of a proposed transaction
under which certain entities would contribute their assets to a limited partnership
(the “Operating Partnership”), the sole general partner of which is a real estate
investment trust (the “REIT”), in exchange for cash and preferred partnership
units (“OP Units”) in the Operating Partnership. Six of these entities (the “MOC
Entities”) are owned by trusts in which two Members of Congress have beneficial
interests; none of the MOC Entities currendy holds any contracts with the Federal
Government. Two entities, however (the “non-MOC Entities”), have current
leases with federal agencies. The contribution of the non-MOC Entities’ assets
to the Operating Partnership has prompted the question whether the proposed
transaction would give the Members of Congress interests in Government con-
tracts in violation of 18 U.S.C. §431.

In our February 17 opinion, we concluded that the unmodified proposed trans-
action would be prohibited by 8431 because of two features of the OP Units
to be received by the MOC Entities (and hence the trusts) under the transaction.
First, the preferred distribution rights in the OP Units would be ownership interests
in the Operating Partnership, and thus in the Government contracts held by the
Partnership. See 22 Op. O.L.C. at 35-36. And second, the right to convert the

Tee Applicability of 18 V S C. §§431-433 to Limited Partnership Interests in Government Leases Under Proposed
Transaction, 22 Op O LC 33 (1998).

2See Letter for Emily Hewitt, General Counsel, General Services Administration, from Francis L. Coolidge, Ropes
& Gray (Mar 3, 1998) (“Coolidge Letter I11”) As with our February 17 opinion, the facts outlined in this memo-
randum denve from information provided by you and by counsel for the entities that would contribute assets under
the transaction To the extent that additional facts are relevant, but have not been described to us, our conclusion
could change See 220p O L.C.at33n2
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OP Units into common units of the Operating Partnership, and ultimately into
shares of the REIT, would itself be a prohibited ownership interest in the Govern-
ment contracts under §431. Id. at 36.

Under the proposed modified transaction, the trusts, through the MOC Entities,
would receive a discrete, alternate class of preferred partnership units in the Oper-
ating Partnership (“ Alternate OP Units”) rather than the OP Units. The face value
of the Alternate OP Units would be based on the fair market value of the MOC
Entities’ assets, which do not include any Government contracts, and the distribu-
tion rate would be set at a fixed percentage of the face value.3 Holders of the
Alternate OP Units would be excluded from any benefit derived from any Govern-
ment contracts held, or to be held, by the Operating Partnership. In particular,
distributions made to holders of the Alternate OP Units would be reduced from
the stated amount to the extent that the revenues of the Operating Partnership
less any gross revenues from Government contracts were insufficient to make
those payments; in addition, revenues from Government contracts would be seg-
regated so that distributions to Alternate OP Unit holders, in all cases clearly
would be made only from revenues not derived from Government contracts. See
Coolidge Letter Ill, at 2. As noted in our February 17 opinion, this modification
ensures that the trusts do not benefit from any Government contracts in the dis-
tributions for the units—either through the receipt of actual revenues generated
by the Government contracts or through the receipt of funds that would not have
been paid but for those contracts. See 22 Op. O.L.C. at 36 n.10. Thus, the pro-
posed modification avoids the first problem identified in our opinion by elimi-
nating the ownership interests in the Operating Partnership’s Government contracts
by virtue of limited partnership distributions.

Under the proposed modified transaction, the Alternate OP Units also would
have no rights of conversion into either common units of the Operating Partnership
or shares of the REIT. Instead, the Alternate OP Units would be redeemable by
the owners solely for cash in the amount of their face value, and would be unilater-
ally called, at face value, by the Operating Partnership a fixed number of years
after the transaction occurs. See Coolidge Letter Ill, at 2. Because the proposed
modification eliminates the conversion-right feature of the OP Units, it avoids
the second problem identified in our February 17 opinion.

3See Coolidge Letter Ill, at 1-2; Letter for Emily Hewitt, General Counsel, General Services Administration,
from Francis L. Coolidge, Ropes & Gray (Mar. 12, 1998) (“Coolidge Letter V") Although the distribution rate
of the Alternate OP Units would be higher than that to be earned by the OP Units, counsel for the entities advises
that higher rate reflects solely the lack of conversion rights in the Alternate OP Units and does not in any way
reflect compensation for the value of Government contracts held, or to be held, by the Operating Partnership. See
Coolidge Letter IV. Thus, neither the face value nor the distribution rate of the Alternate OP Units reflects the
value of Government contracts. Id
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As modified, therefore, the proposed transaction would not give the trusts any
interest in Government contracts, and it would not be prohibited by §431.

BETH NOLAN

Deputy Assistant Attorney General
Office of Legal Counsel
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The Vacancies Act is not the exclusive authority for temporarily assigning the duties of a Senate-
confirmed office. Statutes vesting an agency’s powers in the agency head and allowing delegation
to subordinate officials also may be used to assign, on an interim basis, the duties of certain
vacant Senate-confirmed offices.

March 18, 1998

Statement Before the
Committee on Governmental Affairs

United States Senate

Mr. Chairman and Members of the Committee:

Thank you for this opportunity to present the Department’s views about the
Vacancies Act, 5 U.S.C. §§3345-3349 (1994 & Supp. ID 1997).*

The principal question | want to address is whether the Vacancies Act is the
exclusive statutory authority for temporarily assigning the duties and powers of
a Senate-confirmed office. For decades, the Department of Justice has taken the
position that statutes vesting an agency’s powers in the agency head and allowing
delegation to subordinate officials may be used to assign, on an interim basis,
the powers of certain vacant Senate-confirmed offices. We recognize that some
members of Congress, as well as the Congressional Research Service and the
Comptroller General, have taken a different view of the statutes. But, as we will
explain, we adhere to our long-standing interpretation.

The Vacancies Act enables officials to perform the duties of some Senate-con-
firmed positions, when the occupants of the positions have died or resigned or
are sick or otherwise absent. Some provisions of the Act allow first assistants
to serve. When the office of an agency head becomes vacant, for example, a
first assistant may act under 5 U.S.C. §3345. Under §3346, first assistants some-
times may also act in vacant Senate-confirmed positions below the agency head,
but only if the position is an office in a “bureau” and only if that “bureau”
is in an executive or military department—that is, one of the fourteen departments
listed at 5 U.S.C. §101 (1994) or the Department of the Army, the Navy, or
the Air Force (id. § 102). Section 3347 offers a procedure that may be used instead
of service by a first assistant under 88 3345 and 3346. Under §3347, the President
may detail a Senate-confirmed official from an executive or military department.
Under any of these provisions, if the office becomes vacant because of death
or resignation, the service by the acting official may not continue beyond 120

+Editor’s Note. The Vacancies Act was supplanted by the Federal Vacancies Reform Act of 1998 See Pub.
L No. 105-277, div C, tit. 1, §151, 112 Stat 2681-611 to -616 (1998) (codified at 5 U.S.C §§3345-3349d
(Supp IV 1998)). Among other changes to pnor law, the Federal Vacancies Reform Act of 1998 expressly eliminates
the ability of an agency head to use his or her vesung-and-delegation authonty to temporarily authorize an acting
official 5 U.S.C §3347(b).
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days, unless the President makes a nomination for the vacant office. 5 U.S.C.
§3348.

In 1868, when Congress first passed the Vacancies Act in essentially its present
form, it repealed the then-existing statutes on filling vacancies. Act of July 23,
1868, ch. 227, 15 Stat. 168, 169. Since 1868, however, Congress has enacted
other statutes that, in our view, apply to vacancies at particular departments or
agencies. Some of these statutes expressly refer to vacancies. Others—the category
at issue here—vest the powers and duties of an agency in its head and allow
delegation to subordinate officials.

The statutes for the Department of Justice illustrate this category. Under 28
U.S.C. §509 (1994), “ [a]ll functions of other officers of the Department of Justice
and all functions of agencies and employees of the Department of Justice are
vested in the Attorney General,” with certain exceptions not relevant here. The
Attorney General, under 28 U.S.C. §510 (1994), “may from time to time make
such provisions as [she] considers appropriate authorizing the performance by any
other officer, employee, or agency of the Department of Justice of any function
of the Attorney General.” These provisions, which I will refer to as “ vesting-
and-delegation” statutes, enable the Attorney General to assign the duties and
powers of a vacant office on an interim basis, and such assignments are not subject
to the limits of the Vacancies Act.

At least since the Administration of President Herbert Hoover, Attorneys Gen-
eral appear to have acted on the conclusion that the vesting-and-delegation
authority, derived from the 1870 law creating the Department, supplements the
authority of the Vacancies Act of 1868 and permits the Attorney General to
reassign the duties of such Senate-confirmed positions to other officials of the
Department, outside the limits of the Vacancies Act.1 Because of difficulties in
researching old records, we have not been able to determine with certainty when
the practice began. But we know that, at the very least, it goes back more than
half of the Department’s existence and about a third of the history of the Republic.

The statutory structure of the Department reinforces our position. In the vesting-
and-delegation statutes, Congress gave the Attorney General wide discretion to
assign duties and powers within the Department. Department officials below the
Attorney General, for the most-part,-have few duties that are specifically imposed
on them by statute. Instead, they carry out duties assigned by the Attorney General
under 28 U.S.C. §8509 and 510. Sections 509 and 510 of title 28 derive from
section 14 of the Department of Justice Act of 1870, see Act of June 22, 1870,
ch. 150, 16 Stat. 162, 164, which became section 360 of the Revised Statutes
and which was later codified at 5 U.S.C. 8311 (1926). The legislative history
of the Department of Justice Act makes exactly the point that the statute did not

1 See, e.g, Order No. 2123 (Aug. 1, 1930) (designation of an Acting Assistant Attorney General for Criminal
Division who served longer than the Vacancies Act allowed); Order No 2047 (June 29, 1929) (designation of an
Acting Assistant Attorney General for the Prohibition and Tax Division who also served longer than the Vacancies
Act’s limit).
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divide the Department into bureaus, but let the Attorney General allocate the
Department’s responsibilities as appropriate. See Cong. Globe, 41st Cong., 2nd
Sess. 3066 (1870) (Statement of Rep. Lawrence). Because the Attorney General’s
powers in this area are so broad and flexible, and because 28 U.S.C. §510 specifi-
cally and clearly addresses the assignment of duties at the Department, we believe
that the Attorney General has ample authority, outside the Vacancies Act, to pro-
vide for the temporary discharge of the duties of Department officers when their
positions become vacant. See Memorandum for the Attorney General, from Theo-
dore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re: Designa-
tion of an Acting Deputy Attorney General at 4—5 n.3 (Jan. 27, 1984).

The Attorney General’s exercise of this authority in the designation of Bill Lann
Lee as Acting Assistant Attorney General in charge of the Civil Rights Division
shows how the vesting-and-delegation statutes supplement the Vacancies Act.
Today, there is not a single duty that, by statute, can be performed only by the
Assistant Attorney General in charge of the Civil Rights Division, and only one
statute (concerning authorizations under the witness protection program in criminal
civil rights cases, 18 U.S.C. §3521(d)(3) (1994)) even mentions that Assistant
Attorney General specifically. Even apart from the general vesting of power in
the Attorney General under 28 U.S.C. §509, Congress did not assign to the Assist-
ant Attorney General in charge of the Civil Rights Division the authorities now
exercised by that officer. Instead, Congress placed those authorities in the hands
of the Attorney General herself and left it to her to decide who in the Department
should carry out those duties. The Assistant Attorney General in charge of the
Civil Rights Division accordingly exercises only the power that the Attorney Gen-
eral chooses to give him. See 28 C.F.R. 80.50 (1997).2 It would be anomalous
indeed if the occurrence of a vacancy lessened her authority to assign duties in
the way that best promotes the efficiency of the Department.3

We acknowledge that there are disagreements with our long-held legal view.
Three major arguments have been advanced, to challenge our position. The first
is that a provision of the Vacancies Act, 5 U.S.C. §3349, makes that statute the
exclusive means of designating an acting official in a vacant Senate-confirmed
position and that Congress affirmed this conclusion when it amended the Vacan-
cies Act in 1988. See Pub. L. No. 100-398, §7, 102 Stat. 985, 988 (1988). The
second is that our view of the law would permit the executive branch to evade
the Senate’s role of advice and consent. The third is that our interpretation, in
effect, would nullify the Vacancies Act. We dispute each of these arguments.

2When the office of Assistant Attorney General is vacant, the Attorney General by regulation has assigned the
duties set out in 28 C.F.R. §0.50 to the ranking Deputy Assistant Attorney General or such other official as she
designates. Id §0 132(d).

3See United States v. Giordano, 416 U.S. 505, 513-14 (1974) (given 28 U.S.C. §510, the argument “that merely
vesting a duty in the Attorney General . . . evinces no intention whatever to preclude delegation to other officers
in the Department of Justice, including those on the Attorney General’s own staff” is “unexceptionable” as a general
proposition, although in the particular instance the statute conferring the specific duty restricted delegation).
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Section 3349, in its present form, states that “[a] temporary appointment, des-
ignation, or assignment of one officer to perform the duties of another under
88 3345 or 3346 of this title may not be made otherwise than as provided by
those sections, except to fill a vacancy occurring during a recess of the Senate.” 4
When Congress amended the Vacancies Act in 1988, the Senate Committee
asserted its belief that this “present language, however old, makes clear that the
Vacancies Act is the exclusive authority for the temporary appointment, designa-
tion, or assignment of one officer to perform the duties of another whose appoint-
ment requires Senate confirmation.” S. Rep. No. 100-317, at 14 (1988).

The Committee Report, by its terms, relies on the “ may not be made otherwise”
language of §3349 for the conclusion that the Vacancies Act is the exclusive
means for filling vacancies in Senate-confirmed offices. But even the Committee
Report concedes that the Vacancies Act is not exclusive when there is “ specific
statutory language providing some other means for filling vacancies.” S. Rep.
No. 100-317, at 14. If the “may not be made otherwise” language were “clear”
and excluded all other statutory means for filling vacancies, this exception recog-
nized by the Senate Report would not exist. The disagreement, therefore, is not
truly whether the Vacancies Act is exclusive, but whether vesting-and-delegation
statutes are among those that supplement or displace the Vacancies Act.

The Department has long believed that vesting-and-delegation statutes, as well
as statutes that name particular positions, may be used to assign the duties of
vacant offices despite §3349. Section 3349 derives from the Vacancies Act of
1868. Vesting-and-delegation statutes specifically applicable to particular depart-
ments were enacted after the Vacancies Act and supplement it, and §3349 could
not preclude later Congresses from granting this expanded authority.5

In our view, the 1988 Senate Report did not—indeed, could not—alter the law
in this respect. In 1988, Congress neither amended nor even reenacted 5 U.S.C.
§3349. As Assistant Attorney General Barr wrote in 1989, the Senate Report is
“subsequent legislative history,” by which a congressional committee cannot
“alter the proper construction of a statute.” Application of Vacancy Act Limita-
tions to Presidential Designation of an Acting Special Counsel, 13 Op. O.L.C.
144, 146 (1989).6

4The equivalent provision from the 1868 statute stated that “no appointment, designation, or assignment otherwise
than as is herein provided, in the cases mentioned in the first, second, and third sections of this act, shall be made
except to fill a vacancy happening during the recess of the Senate “ 15 Stat. at 168 Congress enacted the present
language in 1966, but the change was not intended to be substantive See S Rep No 89-1380. at 18 (1966)
5Under our view, the “may not be made otherwise than as provided” language of §3349 still has meaning
The language supplies a rule of construction for the Vacancies Act It excludes arguments that substantial compliance
can satisfy the statute, but does not bar the use of other statutory authorities
Mn Pierce v Underwood, 487 U S 552 (1988), a committee report interpreted a provision in the Equal Access
to Justice Act that Congress was in the process of reenacting The Supreme Court dismissed the interpretation.
If this language [from the committee report) is to be controlling upon us. it must be either (1) an authori-
tative interpretation of what the 1980 statute meant, or (2) an authoritative expression of what the 1985
Congress intended It cannot, of course, be the former, since it is the function of the courts and not the
Legislature, much less a Committee of one House of the Legislature, to say what an enacted statute means
Continued
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Nor does the statement in the Senate Report become any more authoritative
because Congress amended other sections of the Vacancies Act in 1988. On the
contrary, Congress’s amendment of other sections highlights its decision not to
amend 5 U.S.C. §83349. If Congress is to legislate, both houses must enact lan-
guage that is presented to the President. INS v. Chadha, 462 U.S. 919 (1983).
Here, in the face of a venerable administrative construction that could have been
reversed through the enactment of just a few words, Congress did not touch the
relevant portion of the Vacancies Act.

Our interpretation does not depreciate the Senate’s role of advice and consent.
Although, under our view of a vesting-and-delegation statute, there is no precise
limit on the time during which an official may carry out the duties of a vacant
Senate-confirmed office, our view does not mean that such an office may remain
unfilled indefinitely. The President has a duty to make a nomination. The duty
comes from law, indeed from the nation’s highest law, the Constitution, which
declares that the President shall nominate, and by and with the advice and consent
of the Senate appoint, the principal officers of the United States. U.S. Const, art.
I, 82, cl. 2. Both the executive and legislative branches owe an obligation to
perform their constitutional roles.

Finally, our position that vesting-and-delegation statutes permit the assignment,
on an “acting” basis, of a vacant position’s duties and powers does not nullify
the Vacancies Act. The Vacancies Act continues to provide the legal authority
invoked by the executive branch in a variety of circumstances. It confers the
authority to fill the highest position at most agencies. It may offer the most effi-
cient means for temporarily filling a vacant Senate-confirmed position at one
department with an official from another, and it is generally the only legal
authority by which the President himself can put an acting, rather than permanent,
official in place within an executive department. Vesting-and-delegation statutes
give authority to agency heads; the Vacancies Act gives authority to the President.
Furthermore, the Vacancies Act creates an “automatic” procedure by which first
assistants may act in vacant positions, without the need for standing regulations
or individual orders issued under vesting-and-delegation statutes. Of course, when

Nor can it reasonably be thought to be the latter—because it is not an explanation of any language that

the 1985 Committee drafted, because on its face it accepts the 1980 meaning of the terms as subsisting,

and because there is no indication whatever in the text or even the legislative history of the 1985 reenact-

ment that Congress thought it was doing anything insofar as the present issue is concerned except reenacting

and making permanent the 1980 legislation
Id at 566-67 (Scalia, J.)- For similar reasons, the 1988 Senate Report cannot be an authoritative expression of
an earlier Congress’s intent regarding 5 U.S C. §3349. Moreover, in contrast to the situation in Pierce, Congress
did not even reenact 5 U SC. §3349 in 1988.
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these advantages lead to a use of the Vacancies Act, the authority conferred by
the Vacancies Act carries with it the time limits of 5 U.S.C. §3348.

JOSEPH N. ONEK
Principal Deputy Associate Attorney General

DANIEL KOFFSKY

Special Counsel
Office of Legal Counsel
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Interpretation of Inspector General Act

Although it is a close question, the better interpretation of the Inspector General Act is that Congress
did not intend to limit the phrase “recommendation that funds be put to better use” to only those
audit recommendations that achieve identifiable monetary savings.

March 20, 1998

Memorandum Opinion for the Assistant Attorney General for Administration
AND THE

Inspector General

You have asked us to resolve a dispute regarding the appropriate interpretation
of the phrase *recommendation that funds be put to better use,” as used in the
Inspector General Act, 5 U.S.C. app. 88 1-12 (1994) (“IG Act”). It is our under-
standing that the Justice Management Division (“JMD”) and the Office of the
Inspector General (“OI1G”) disagree as to which recommendations may properly
be identified and reported by OIG as “funds put to better use.” See Memorandum
for Dawn Johnsen, Acting Assistant Attorney General, Office of Legal Counsel,
from Stephen R. Colgate, Assistant Attorney General for Administration, and
Michael R. Bromwich, Inspector General, Re: Audit Resolution Committee Request
for Legal Opinion (July 11, 1997). JMD asserts that “ ‘funds put to better use’
may only be claimed when some type of savings results from the audit rec-
ommendation.” Id. at 1. OIG, on the other hand, believes that the phrase also
encompasses “recommendations that funds be redirected to achieve greater effi-
ciency, accountability, or internal control objectives even though not necessarily
monetized as savings.” Id.

As we explain more fully below, we conclude that, although it is a close ques-
tion, the better reading of the statute is that Congress did not intend to limit the
phrase ‘‘recommendation that funds be put to better use’’ to only those audit rec-
ommendations that achieve identifiable monetary savings.

DISCUSSION

Section 5 of the IG Act requires each Inspector General to prepare semiannual
reports “summarizing the activities of the Office” during the immediately pre-
ceding six-month period. 5 U.S.C. app. 85(a). The statute specifies certain
information that must, at a minimum, be contained in such reports. Id. Included
among these requirements is:

a listing, subdivided according to subject matter, of each audit
report issued by the Office during the reporting period and for each
audit report, where applicable, the total dollar value of questioned
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costs (including a separate category for the dollar value of unsup-
ported costs) and the dollar value of recommendations that funds
be put to better use.

Id. 85(a)(6). The statute further requires separate statistical tables summarizing,
with respect to audit reports pending and issued during the reporting period,
decisions made by management as a result of those reports: one table concerns
the status of management decisions in response to questioned costs, and the other
concerns the status of management decisions in response to recommendations that
funds be put to better use. Id. §5(a)(8), (9).

The phrase “recommendation that funds be put to better use” is defined in
the IG Act as follows:

a recommendation by the Office that funds could be used more
efficiently if management of an establishment took actions to imple-
ment and complete the recommendation, including—

(A) reductions in outlays;

(B) deobligation of funds from programs or operations;

(C) withdrawal of interest subsidy costs on loans or loan
guarantees, insurance, or bonds;

(D) costs not incurred by implementing recommended
improvements related to the operations of the establishment,
a contractor or grantee;

(E) avoidance of unnecessary expenditures noted in
preaward reviews of contract or grant agreements; or

(F) any other savings which are specifically identified.

Id. 85(f)(4). Looking first only to that portion of the definition that precedes items
(A) through (F), the critical interpretive question is whether “a recommendation

. . that funds could be used more efficiently” is limited to a recommendation
that funds could be saved. An affirmative answer to this question requires equating
efficiency with identifiable savings.1However, the dictionary defines “efficiency”
as the “ capacity to produce desired results with a minimum expenditure of energy,
time, money, or materials.” Webster’s Third New International Dictionary 725
(1986). Pursuant to this definition, efficiency could include, but need not nec-
essarily be limited to, monetary savings. Efficiency could be achieved, for
example, by accomplishing a particular task in a shorter amount of time, thereby
freeing up personnel resources to turn to another task. Although ultimately an
agency may save money by saving energy, time, or materials, such savings may
be neither identifiable nor quantifiable. We therefore conclude that, standing alone,

1We use the term “savings” as we understand JMD uses that term, i.e an identifiable reduction in costs See
Webster’s Third New International Dictionary 2020 (1986)
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the definition of “recommendation that funds be put to better use” that precedes
subsections (A) through (F) would best be interpreted as not requiring a dem-
onstration of identifiable savings.

JMD further contends, however, that each of the examples that follows in sub-
sections 5(f)(4)(A) through (F) refers to some type of savings, and therefore that
the definition of “recommendation that funds be put to better use” also must
be interpreted as limited to specifically identified savings. Under the long-estab-
lished canon of ejusdem generis, where a general term follows a specific one,
the general term should be construed to encompass only subjects similar in nature
to those subjects enumerated by the specific words. 2A Norman J. Singer, Suther-
land Statutory Construction 847.17 (5th ed. 1992). The doctrine is equally
applicable where specific words follow general ones: application of the general
term is then restricted to matters similar to those enumerated. 1d. We note, how-
ever, that the rule is, like other canons of statutory construction, “only an aid
to the ascertainment of the true meaning of the statute. It is neither final nor
exclusive.” Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 89 (1934). The
canon should not govern “when the whole context [of a statute] dictates a dif-
ferent conclusion.” Norfolk and Western Ry. v. American Train Dispatchers Ass’n,
499 U.S. 117, 129 (1991).

There are two separate ejusdem generis arguments to be made with respect to
subsection 5(f)(4). The first relies upon the catchall reference in subsection
5(f)(4)(F) to “any other savings” to reinforce a conclusion from the text of sub-
sections 5(f)(4)(A) through (E) that the categories itemized therein all enumerate
various examples of savings. OIG, however, disputes that all of the examples listed
in subsections (A) through (E) constitute savings. OIG concedes that (A) (“reduc-
tions in outlays”) and (B) (“deobligation of funds”) comprise savings, but ques-
tions whether (C) (“withdrawal of interest subsidy costs”) would also fall into
this category, especially if the interest subsidy is recaptured and reallocated else-
where. See E-Mail for Beth Nolan, Deputy Assistant Attorney General, Office
of Legal Counsel, and Janis Sposato, Deputy Assistant Attorney General, Justice
Management Division, from Robert L. Ashbaugh, Deputy Inspector General,
Office of Inspector General (Dec. 19, 1997). Similarly, OIG asserts that sub-
sections (D) (“costs not incurred by implementing recommended improvements”)
and (E) (“avoidance of unnecessary expenditures”) need not necessarily result
in savings, if the funds recovered are reinvested in the program. Id. We believe,
however, that the better reading of (C), (D), and (E) is that they do define different
categories of savings. The language used in these subsections suggests funds
recovered—e.g., “withdrawal of . . . costs,” “costs not incurred,” “avoidance
of unnecessary expenditures”—and thus provides strong textual support for
application of ejusdem generis in this context.

Under the second ejusdem generis argument, the general definition of “rec-
ommendation that funds be put to better use” that precedes subsections 5(f)(4)(A)
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through (F) is limited by the items Listed in those subsections, i.e. the definition
is limited to identifiable savings. We believe this second argument, while not with-
out merit, is less tenable in light of both the textual definition of “recommendation
that funds be put to better use” and the legislative history of the IG Act.

Under the statute, a “recommendation that funds be put to better use” is a
“recommendation . . . that funds could be used more efficiently if management
of an establishment took actions to implement and complete the recommendation,
including” the list of examples of savings in subsections (A) through (F). 5 U.S.C.
app. 85(f)(4). An interpretational difficulty is presented by the fact that the word
“including” could be read to modify either the phrase “recommendation . . .
that funds could be used more efficiently” or the phrase “actions to implement
and complete the recommendation.” If the list of examples of savings is read
to modify the former, then the argument that “recommendation that funds be put
to better use” is limited to savings is more forceful, for the various categories
of savings would exemplify the kinds of final recommendations that management
might make. However, if the list of savings instead modifies the noun “actions,”
then the categories of itemized savings offer examples of the kinds of actions
management might take to “implement” a particular recommendation for greater
efficiency. Under the second reading, achieving savings would be part of the
implementation of the recommendation; the decision whether to reinvest those
savings in the program from which they derived or to set them aside for some
other purpose would complete the recommendation. Thus, a recommendation that
funds be put to better use could require management to take steps to achieve
savings and then reallocate those savings to the same program or others in order
to realize a more efficient use of the funds, in terms of energy, time, or materials.
The end result need not necessarily produce identifiable savings, even though
savings would be achieved during one of the interim steps of the recommendation.

Although it is a close question, we think that the second reading better rec-
onciles the list of examples in subsections 5(f)(4)(A) through (F) with the broader
definition of “recommendation that funds be put to better use” preceding that
list. In light of our conclusion that the term “efficiently” is not limited to identifi-
able savings, it is more consistent with this broader understanding to interpret
subsections (A) through (F) as illustrative of the kinds of interim actions that
might be taken to implement a particular recommendation.

Because it is a close textual question, we look to the legislative history of the
1988 amendments to the IG Act, in which the definition of “recommendation
that funds be put to better use” first appeared, to see if we can find evidence
of congressional intent. The history is not particularly helpful with respect to the
question before us, but it does not contradict our textual interpretation. One of
Congress’s concerns in enacting the 1988 amendments was that the semi-annual
reports of inspectors general varied widely in format and in the terms used to
describe the audit resolution process. See S. Rep. No. 100-150, at 24 (1987).
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Congress wanted to standardize the reporting process in order to develop “an
overall picture of the Federal government’s progress against waste, fraud and mis-
management.” Id. At the same time, Congress enacted reforms “to provide for
more independence for audit and investigative operations.” H.R. Rep. No. 100-
771, at 5 (1988), reprinted in 1988 U.S.C.C.A.N. 3154, 3158 (“House Report”).
The House hearings on the 1988 amendments affirmed Congress’s “strong
commitment to the IG concept and the indisputable preponderance of evidence
that IG’s have greatly improved operations in their departments,and agencies, in
addition to saving the American taxpayers literally billions of dollars.” Inspector
General Act Amendments of 1988: Hearing on H.R. 4054 Before the Subcomm.
on Legislation and National Security of the House Comm, on Government Oper-
ations, 100th Cong. 21 (1988) (emphasis added) (statement of Rep. Horton)
(“House Hearing™).

Originally, neither the Senate bill (S. 908) nor the House bill (H.R. 4054) pro-
posing the 1988 amendments to the IG Act included any reference to “rec-
ommendation that funds be put to better use.” Rather, the phrase first appeared
in H.R. 4054 after committee markup. The precise scope of the definition is not
addressed in the legislative history. However, the House report offers some sup-
port for a broad reading of that phrase that comports with our interpretation of
the text:

The format speaks of “funds recommended to be put to better use.”
The committee intends that inspectors general report the amounts
offunds or resources that will be used more efficiently as a result
of actions taken by management or Congress if the inspector gen-
eral’s recommendation is implemented.

House Report at 19, reprinted in 1988 U.S.C.C.A.N. at 3172 (emphasis added).
The committee’s reference not only to “funds” but also to “resources” *“that
will be used more efficiently” is more consistent with an understanding of “rec-
ommendation that funds be put to better use” that includes non-monetized effi-
ciencies.

Moreover, while we recognize that the statements of individual legislators have
limited interpretive value, see Garcia v. United States, 469 U.S. 70, 76 (1984),
we note a floor comment made by Senator Glenn, Chairman of the Senate Govern-
mental Affairs Committee that considered S. 908, who praised the historical suc-
cess of inspectors general in achieving both identifiable savings and non-quantifi-
able efficiencies:

According to the most recent report from the Council that coordi-
nates IG activities, in the past 5 years more than $92 bhillion have
been recovered or put to better use because of the 1G efforts.
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That comes out to about $18 billion per year. That is B for bil-
lion. That is a significant amount of money. It could be even
greater than that, because it is difficult to evaluate and quantify
some of these savings where you are making more efficient use of
money.

134 Cong. Rec. 615 (1988) (statement of Sen. Glenn) (emphasis added). Although
it is not clear that Senator Glenn, nor for that matter any other member of Con-
gress who spoke about the proposed legislation, was thinking of the distinction
between identifiable savings and other efficiencies in the context of “rec-
ommendation that funds be put to better use” at the time he made his statement,
the comment suggests that Senator Glenn considered that funds “recovered or
put to better use’” would not necessarily be quantifiable.

CONCLUSION

Neither the text nor the legislative history of the IG Act offers clear evidence
of how broadly Congress intended to define “recommendation that funds be put
to better use.” Nevertheless, we conclude that, on balance, the better interpretation
of that term is that it not be limited to only those audit recommendations that
achieve identifiable monetary savings.

DAWN JOHNSEN
Acting Assistant Attorney General
Office of Legal Counsel
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Application of the Double Jeopardy Clause to Disgorgement
Orders Under the Federal Trade Commission Act

In a civil suit brought by the Federal Trade Commission challenging unfair trade practices, the Double
Jeopardy Clause of the Fifth Amendment is not implicated by a judgment requiring restitution
and ordering that, in the event restitution is impracticable, the defendant pay money to the United
States Treasury.

April 9, 1998

M emorandum Opinion for the United States Attorney

for the Central District of California

This memorandum responds to your requestl for an opinion whether, in a civil
suit brought by the Federal Trade Commission (“FTC”) challenging unfair trade
practices, the Double Jeopardy Clause of the Fifth Amendment to the Constitution
is implicated by a judgment requiring restitution and ordering that, in the event
restitution is impracticable, the defendant pay money to the United States
Treasury. We conclude that the provision you describe raises no double jeopardy
concerns.

l. Background

Section 13(b) of the Federal Trade Commission Act, 15 U.S.C. §53(b) (1994),
authorizes the FTC to seek, and federal district courts to grant, preliminary and
permanent injunctions against practices that violate any of the laws enforced by
the FTC. The Courts of Appeals uniformly have held that this authority to issue
injunctions carries with it the authority to impose the full range of equitable rem-
edies, including rescission, restitution, and the like. See, e.g., FTC v. Gem Mer-
chandising Corp., 87 F.3d 466, 468-69 (11th Cir. 1996) (holding that Section
13(b) empowers district courts to order disgorgement); FTC v. Security Rare Coin
& Bullion Corp., 931 F.2d 1312, 1314 (8th Cir. 1991) (holding that section 13(b)
empowers district courts to order restitution); FTC v. Amy Travel Serv., Inc., 875
F.2d 564, 571-72 (7th Cir.) (same), cert, denied, 493 U.S. 954 (1989); FTC v
H.N. Singer, Inc., 668 F.2d 1107, 1113 (9th Cir. 1982) (holding that section 13(b)
empowers district court to order rescission of contract and freezing of assets);
FTC v. Southwest Sunsites, Inc.,, 665 F.2d 711, 717-18 (5th Cir.) (holding that
section 13(b) empowers district courts to order placement of funds in escrow),
cert, denied, 456 U.S. 973 (1982). For purposes of this memorandum, we will
assume that the district court’s equitable authority extends to ordering the wrong-
doer to disgorge ill-gotten gains even where it is not possible to reimburse the

1 See Letter for Dawn Johnsen, Acting Assistant Attorney General, Office of Legal Counsel, from Nora M. Manella,
United States Attorney (Apr. 3, 1997)
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consumers who were injured by the defendants’ wrongful conduct. See Gem Mer-
chandising Corp., 87 F.3d at 470 (concluding that disgorgement is an appropriate
remedy under section 13(b); “Further, because it is not always possible to dis-
tribute the money to the victims of defendant’s wrongdoing, a court may order
the funds paid to the United States Treasury.”); see also FTC v. Pantron | Corp.,
33 F.3d 1088, 1103 & n.34 (9th Cir. 1994) (directing district court to order appro-
priate monetary relief; noting that, if reimbursement of all consumers is imprac-
tical or impossible, district court may order another remedy that requires defendant
to disgorge its unjust enrichment), cert, denied, 514 U.S. 1083 (1995).

You have informed us that the FTC “routinely” includes the following provi-
sion in settlements or judgments in civil cases brought under section 13(b):

If the Commission, in its sole discretion, determines that redress
is wholly or partially impracticable, any funds not so used shall
be deposited in the United States Treasury.

An Assistant United States Attorney in your office has expressed concern that
such a provision might create a double jeopardy problem if the United States
Attorney’s office later brings a criminal prosecution against the defendant based
on the same conduct. We accordingly turn to that issue. The analysis that follows
assumes that the monetary judgment imposed on the defendant is measured solely
by the amount of money obtained by the defendant in violation of the Federal
Trade Commission Act.

I1. Discussion

The Double Jeopardy Clause provides that no “person [shall] be subject for
the same offence to be twice put in jeopardy of life or limb.” U.S. Const, amend.
V. The Supreme Court has interpreted the clause to prohibit successive criminal
punishments as well as successive prosecutions for the same criminal offense.
See Hudson v. United States, 522 U.S. 93, 98-99 (1997); United States v. Ursery,
518 U.S. 267, 273 (1996); United States v. Dixon, 509 U.S. 688, 696 (1993).
The question is whether an order that requires a defendant to disgorge ill-gotten
gains is or can be “criminal punishment” for purposes of the Double Jeopardy
Clause.

Prior to the Supreme Court’s recent decision in Hudson, two lines of authority
created some uncertainty as to when a nominally civil penalty constitutes a
criminal punishment for double jeopardy purposes. Under the approach of United
States v. Ward, 448 U.S. 242 (1980), and its progeny, a court’s first task is to
determine whether the legislature, “in establishing the penalizing mechanism,
indicated either expressly or impliedly” whether the penalty should be considered
criminal or civil. Id. at 248. If the legislature “ ‘has indicated an intention to
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establish a civil penalty, [the court must] inquir[e] further whether the statutory
scheme [is] so punitive either in purpose or effect’ as to ‘transform] what was
clearly intended as a civil remedy into a criminal penalty.”” Hudson, 522 U.S.
at 99 (quoting Ward, 448 U.S. at 248-49, and Rex Trailer Co. v. United States,
350 U.S. 148, 154 (1956)) (last alteration in original). In determining whether
Congress provided a sanction so punitive in purpose or effect as to transform
a civil remedy into a criminal penalty, the Ward Court treated several factors
identified in Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), as useful guide-
posts. See Ward, 448 U.S. at 248—49. Those factors include whether the sanction:
(1) “involves an affirmative disability or restraint”; (2) “has historically been
regarded as a punishment”; (3) “comes into play only on a finding of scienter”;
(4) will, in operation, “promote the traditional aims of punishment-retribution and
deterrence” ; (5) applies to behavior that is already a crime; (6) may rationally
be connected to an alternative purpose; and (7) “appears excessive in relation
to the alternative purpose.” Kennedy, 372 U.S. at 168-69. The Ward Court
emphasized that “only the clearest proof’ would suffice to transform what Con-
gress intended to be a civil remedy into a criminal penalty. 448 U.S. at 249
(internal quotation marks omitted).

A second and somewhat inconsistent line of cases is based on United States
V. Halper, 490 U.S. 435 (1989). In Halper, the respondent had first been convicted
under the criminal false claims statute, 18 U.S.C. 8287 (1994) for submitting 65
inflated Medicare claims, resulting in a total loss to the government of $585. The
government then sought penalties under the civil False Claims Act, 31 U.S.C.
883729-3731 (1994), for the same conduct. Because the statute in question
required a penalty of $2000 for each claim, plus double damages, the total civil
penalty exceeded $130,000. In analyzing the respondent’s claim that the penalty
constituted punishment for double jeopardy purposes, the Court minimized the
importance of the fact that the penalty was imposed in a nominally civil pro-
ceeding. 490 U.S. at 447 (in a court’s assessment whether penalty constitutes
punishment, “the labels ‘criminal’ and ‘civil’ are not of paramount importance”).
Instead, the Court focused on whether the penalty served the “familiar” goals
of punishment: retribution and deterrence. Id. at 448. Because the penalty was
“overwhelmingly disproportionate” to the damage caused by the respondent’s
conduct, and therefore could not be characterized as serving a purely remedial
purpose, the Court concluded that the penalty constituted “punishment” for
double jeopardy purposes. Id. at 449.

The Supreme Court recently revisited the issue of when a nominally civil pen-
alty can constitute criminal punishment for double jeopardy purposes. In Hudson
v. United States, 522 U.S. 93, the Court considered whether monetary penalties
and occupational debarment orders imposed following an administrative pro-
ceeding for violations of federal banking statutes would bar later criminal prosecu-
tion of the same underlying conduct. The Court concluded that neither the mone-
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tary assessments nor the occupational debarment orders implicated the Double
Jeopardy Clause, because neither type of penalty constituted a “criminal punish-
ment.” Hudson, 522 U.S. at 104-05. In the course of its analysis, the Court largely
reaffirmed the Ward approach and abandoned the Halper approach. The Hudson
Court concluded that Halper had deviated from Ward's “longstanding double
jeopardy principles,” first by failing to evaluate the statute on its face to determine
whether the legislature intended to establish a civil penalty, and second by ele-
vating one of the Kennedy factors—whether the sanction appears excessive in rela-
tion to its nonpunitive purposes—*“to dispositive status.” Hudson, 522 U.S. at
101.

Under the principles of Ward as reaffirmed in Hudson, an order disgorging
funds obtained by a defendant in violation of the Federal Trade Commission Act—
even one requiring the deposit of some or all of the funds in the United States
Treasury—would not implicate the Double Jeopardy Clause. First, section 13(b)
authorizes the FTC to invoke a district court’s equitable powers. Nothing in sec-
tion 13(b) denominates the available remedies as “civil,” but a district court exer-
cises its equitable powers within the context of a civil action. See Fed. R. Civ.
P. 2 and advisory committee note 2; SEC v. Palmisano, 135 F.3d 860, 865-66
(2d Cir.) (rejecting, in light of Hudson, claim that disgorgement order violated
double jeopardy; concluding that “[t]he disgorgement remedy, which has long
been upheld as within the general equity powers granted to the district court [under
the securities laws], has not been considered a criminal sanction”) (internal cita-
tions omitted), cert, denied, 525 U.S. 1023 (1998).

Second, applying the Kennedy factors that are of relevance here, there is little
evidence, let alone the “clearest proof’ required by Ward, 448 U.S. at 249, and
Hudson, 522 U.S at 104-05, that an equitable disgorgement order is so punitive
in purpose or effect as to render it criminal. First, disgorgement has not historically
been viewed as punishment. Palmisano, 135 F.3d at 865-66; see also Hudson,
522 U.S. at 104 (noting that “the payment of fixed or variable sums of money
is a sanction which has been recognized as enforceable by civil proceedings since
the original revenue law of 1789”) (internal quotation marks and alterations
omitted). Second, restitution may be ordered without proof of scienter, that is,
without proof of the defendant’s subjective intent to defraud. Amy Travel Serv.,
875 F.2d at 573-74. Third, while a district court’s power to require disgorgement
does promote one of the traditional aims of punishment—namely, deterrence—
this remedy only puts the offender back in the status quo ante. As the Court
noted in Hudson, deterrence “may serve civil as well as criminal goals.” 522
U.S. at 105 (internal quotation marks omitted). Fourth, while the defendant’s con-
duct may be criminal as well as in violation of the civil provisions of the Federal
Trade Commission Act, this is not necessarily so. In any event, in Ward, the
Supreme Court found the fact that the conduct in question was criminal as well
as subject to civil penalties insufficient by itself to demonstrate a punitive purpose
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or effect. See 448 U.S. at 249-50; see also Hudson, 522 U.S. at 105 (concluding
that, although the conduct for which monetary penalties and debarment orders
were imposed “may also be criminal,” “[t]his fact is insufficient to render the

. sanctions criminally punitive”). Fifth, a disgorgement order may rationally
be connected to nonpunitive purposes. An order of disgorgement redresses dam-
ages sustained by the government or the public or ensures that a defendant not
profit from his illegal acts. Finally, because the sanction is necessarily measured
by the harm to the government or public, it cannot be excessive in relation to
its nonpunitive purposes.

A number of Courts of Appeals have concluded in other contexts that a
disgorgement order is not “criminal punishment” for double jeopardy purposes.
See, e.g.,, Palmisano, 135 F.3d at 865-66 (concluding, post-Hudson, that
disgorgement order issued under securities laws is not criminal punishment);
United States v. Gartner, 93 F.3d 633, 635 (9th Cir.) (reaching same conclusion
prior to Hudson), cert, denied, 519 U.S. 1047 (1996); SEC v. Bilzerian, 29 F.3d
689, 696 (D.C. Cir. 1994) (same); United States v. Rogers, 960 F. 2d 1501 (10th
Cir.) (same), cert, denied, 506 U.S. 1035 (1992). We have found no case to the
contrary and do not believe that the Supreme Court, particularly after Hudson,
would arrive at any other conclusion. Since the rationale of these cases is that
depriving a defendant of money obtained in violation of the law is not criminal
punishment, it does not matter for double jeopardy purposes that the FTC is not
able to provide restitution to the victims of the fraud. “[0]nce disgorgement is
selected as the method of sanction, the amount must be reasonable, i.e. approxi-
mately equal to the unjust enrichment.” Hateley v. SEC, 8 F.3d 653, 656 (9th
Cir. 1993). We conclude that, as long as this condition obtains, the provision in
FTC judgments you have described does not implicate the Double Jeopardy
Clause.

DAWN E. JOHNSEN

Acting Assistant Attorney General
Office of Legal Counsel
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Possible Bases of Jurisdiction for the Department of Justice to
Investigate Matters Relating to the Assassination of Martin
Luther King, Jr.

The Department of Justice may conduct an investigation relating to the assassination of Martin Luther
King, Jr., to investigate the commission of federal crimes for which the applicable statute of limita-
tions has run, in order to establish the facts of the crime, independent of whether such facts may
lead to a prosecution.

The Department also has authority, under 28 U.S.C. §533(3), to investigate the role of the Department
or the Federal Bureau of Investigation in the original investigation of the King assassination. Such
an investigation under §533(3) could include a re-investigation of the facts surrounding the assas-
sination itself in order to assess the conduct of the Bureau’s original investigation and determine
the accuracy and completeness of its findings.

April 20, 1998

Memorandum Opinion ror the Principal Associate

Deputy Attorney General

In connection with the Attorney General’s consideration of a request from
Coretta Scott King that the President or the Attorney General establish a commis-
sion to examine matters relating to the assassination of Martin Luther King, Jr.,
you have asked us whether there is legal authority for the Department of Justice
to conduct an investigation relating to the assassination of Dr. King and the
conviction of James Earl Ray for that murder.

First, we conclude that in addition to investigating federal crimes that may be
currently prosecuted, the Department of Justice may also investigate the commis-
sion of federal crimes for which the applicable statute of limitations has run, in
order to establish the facts of the crime, independent of whether such facts may
lead to a prosecution. Second, we also conclude that the Department’s authority
to investigate official matters under the control of the Department, 28 U.S.C.
8533(3), provides an additional and independent basis for investigating the role
of the Department or the Federal Bureau of Investigation in the original investiga-
tion of the King assassination. Such an investigation under §533(3) could include
a re-investigation of the facts surrounding the assassination itself in order to assess
the conduct of the Bureau’s original investigation and determine the accuracy and
completeness of its findings.

I. Detection of Federal Crimes

The Attorney General is authorized to appoint officials to “detect and prosecute
crimes against the United States.” 28 U.S.C. 8533(1). Thus, as a preliminary
matter, it is fundamental that the Attorney General may conduct an investigation
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to “detect and prosecute” any federal crimes that may have been committed in
connection with the King assassination. See generally; Memorandum for the
Director of the Federal Bureau of Investigation, from Mary C. Lawton, Deputy
Assistant Attorney General, Office of Legal Counsel, Re: FBI Cooperation with
Local Authorities; at 1 (Nov. 9, 1977) (so long as there is a “legitimate basis
for the view that the investigation of the underlying conduct may unearth viola-
tions of federal law, we believe the FBI is authorized to proceed with the inves-
tigation” ). In this regard, we understand that the Criminal and Civil Rights Divi-
sions are reviewing the relevant facts to determine whether there are grounds on
which to conclude that a federal crime may have been committed in connection
with the King assassination and whether such a crime may be currently prosecuted.

Even in circumstances where the applicable statute of limitations may have run
and federal criminal violators may not be prosecuted, however, this Office has
previously concluded that 8533(1) also provides authority to conduct an investiga-
tion the only purpose of which is to “detect” the commission of a federal crime.
Memorandum for Jack W. Fuller, Special Assistant to the Attorney General, from
Antonin Scalia, Assistant Attorney General, Office of Legal Counsel, Re: Jurisdic-
tion of the Department of Justice to Investigate the Assassination of President
Kennedy at 5 (July 28, 1976) (“Kennedy Assassination Opinion”). The Office
of Legal Counsel reviewed this issue in similar circumstances when the Depart-
ment of Justice was considering in 1976 whether it had authority to re-investigate
the 1963 assassination of President Kennedy, notwithstanding the strong possi-
bility that the statute of limitations might have run on any applicable federal crime.
See generally id. There, this Office concluded that “[njothing in the language”
of 8533(1) precludes the Department from seeking to “ ‘detect’ crime when it
cannot ‘prosecute’ the violators.” 1d. at 5.

The mere fact that the statute of limitations may have run does not “erase the
crime itself.” Id. Thus, in the Kennedy Assassination Opinion, Assistant Attorney
General Scalia concluded that a criminal statute of limitations sets the outer limit
of when it may be fair or reasonable to try a defendant for a particular crime;
it does not mark the expiration of the federal interest in detecting and establishing
the facts of such a crime.l Kennedy Assassination Opinion at 5 (citing United
States v. Marion, 404 U.S. 307, 322 (1971)); Toussie v. United States, 397 U.S.
112, 11415 (1970); see also United States v. MacDonald, 456 U.S. 1, 8 (1982);
United States v. Podde, 105 F.3d 813, 820 (2d Cir. 1997); United States v. Starrett,
55 F.3d 1525, 1544 (11th Cir. 1995). Indeed, there may be “vital public interests”

1The Kennedy Assassination Opinion observed
The central purpose of the [statute of limitations! is therefore served when prosecution is prevented
To be sure, the reputations of persons who may have been involved in the assassination attempt could
be injured if the detailed results of the investigation were made public But that is an interest protected
by the general administrative policy of investigative secrecy, and not by the statute of limitations,
and it might in some circumstances be outweighed by the public interest in the investigation, at least
where the only reason for failure lo bring a prosecution is the time bar
Id. at 5
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served by establishing the facts surrounding the commission of a federal crime
irrespective of whether the crime can be prosecuted. Kennedy Assassination
Opinion at 5.

Thus, this Office found that the proposed departmental re-investigation of the
Kennedy assassination might properly “serve to set to rest serious public mis-
givings . . . and possible distortion” regarding the manner or conclusions of the
original investigation. Id. The Opinion also observed that the proposed re-inves-
tigation of the Kennedy assassination could be justified on the basis that it might
“assist the Department in preventing such crimes in the.future.” Id.

The interests recognized in the Kennedy Assassination Opinion appear to apply
with equal force to a possible federal re-investigation of the King assassination.2
Accordingly, assuming that there are grounds on which to believe that a re-inves-
tigation of the King assassination might reveal a violation of federal law, the Ken-
nedy Assassination Opinion provides precedent for initiating a re-investigation
notwithstanding the fact that the applicable statute of limitations might have run.

I1. Investigating ‘‘Official Matters” Within the Control of the Department
of Justice

A second and independent basis of authority for conducting the investigation
in question may be found in 28 U.S.C. 8533(3), which authorizes the Attorney
General “to conduct such other investigations regarding official matters under
the control of the Department of Justice and the Department of State as may be
directed by the Attorney General.” This authority was also applied in the Kennedy
Assassination Opinion.

Here, the Bureau’s investigation at the time of the King assassination constitutes
an “official matter under the control of the Department,” and therefore is itself
a basis for a current investigation. See Kennedy Assassination Opinion at 7
(Bureau’s initial investigation of JFK assassination fell within scope of §533(3)
and provided basis for re-investigation). As was the case when this Office
reviewed this issue in connection with a re-investigation of the assassination of
President Kennedy, “a new investigation of the assassination could be justified
on the ground that it is necessary, in light of subsequent public allegations, to
review and evaluate the FBI’s performance” in the investigation. Id.

The public allegations giving rise to the request for a re-examination of the
facts surrounding the assassination of Dr. King similarly relate to the conduct
of the Bureau in that investigation and whether the Bureau may possess relevant
evidence bearing on the assassination that has not yet been disclosed. See, e.g.,
Some Cases Never Close, L.A. Times, Apr. 4, 1998, at B7 (editorial questioning

2 We reiterate here the observation of Assistant Attorney General Scalia that we do not mean to suggest that
these interests require an investigation. In our view these interests provide authonty for such an investigation if
the Attorney General determines that such an investigation is appropriate. See Kennedy Assassination Opinion at
5.
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whether the FBI may possess additional information concerning a plot to assas-
sinate Dr. King). Without necessarily giving credence to these allegations, the
Attorney General might nonetheless wish to authorize an investigation to review
and address them. If the Attorney General elects to do so, §533(3) provides her
with the relevant authority.

Beth Nolan
Deputy Assistant Attorney General
Office of Legal Counsel
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Coverage Issues Under the Indian Self-Determination Act

The 1990 amendment to the Indian Self-Determination and Education Assistance Act of 1975 covers
only those torts for which the Federal Tort Claims Act waives the sovereign immunity of the
United States.

The 1990 amendment does not authorize or otherwise address representation of tribes or tribal
employees who are sued in their individual capacities for constitutional torts

April 22, 1998

Memorandum Opinion for the Assistant Attorney General

Civil Division

This memorandum responds to the request of the Torts Branch for our opinion
regarding the scope of the 1990 amendment to the Indian Self-Determination and
Education Assistance Act of 1975. Specifically, we have been asked (1) whether
actions other than common law torts are covered by the 1990 amendment to the
Act, and (2) whether the 1990 amendment authorizes representation of tribes or
tribal employees sued in their individual capacities for constitutional torts.

For the reasons explained below, we conclude that the 1990 amendment to the
Act covers only those torts for which the Federal Tort Claims Act waives the
sovereign immunity of the United States. We further conclude that the 1990
amendment does not authorize or otherwise address representation of tribes or
tribal employees who are sued in their individual capacities for constitutional torts.

I. Background

The Indian Self-Determination and Education Assistance Act, Pub. L. No. 93-
638, 88 Stat. 2203 (“ISDA” or “Act”), was enacted in 1975 to further the goal
of Indian self-determination by assuring maximum Indian participation in the
management of federal programs and services for Indians. See 25 U.S.C. §8§450,
450a (1994). The Act provides that tribes may enter into “self-determination con-
tracts” with the Secretary of the Interior and the Secretary of Health and Human
Services (“HHS”) to administer-programs or services that otherwise, would have
been administered by the federal government. See 25 U.S.C.8§450f(a) (1994). Such
programs include education, medical services, construction, and law enforcement.

In carrying out self-determination contracts under the ISDA, tribes were faced
with substantial, and apparently unanticipated, indirect costs, such as the cost of
liability insurance (particularly medical malpractice insurance). As a result, the
funds originally earmarked for these programs were viewed by tribes, and recog-
nized by Congress, to be inadequate. See S. Rep. No. 100-274, at 9, 26 (1987).
To address this problem, Congress amended the ISDA in two ways in 1987 and
1988. First, it provided that for “personal injury” claims arising from the perform-
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ance of medical functions under self-determination contracts, tribes and tribal con-
tractors would be deemed part of the Public Health Service in the Department
of Health and Human Services, thus making the Federal Tort Claims Act
(“FTCA™) applicable to that class of claims. Pub. L. No. 100-202, 101 Stat.
1329, 1329-246 (1987) (codified as amended at 25 U.S.C. 8§450f(d) (1994)).
Second, Congress amended the ISDA to require the federal government to obtain
liability insurance for Indian tribes, tribal organizations, and tribal contractors car-
rying out self-determination contracts. See Pub. L. No. 100-472, §201(c)(1), 102
Stat. 2285, 2289 (1988) (codified at 25 U.S.C. §450f(c)(l) (1994)). In 1989 and
1990, Congress enacted, and then reenacted on a permanent basis, the provision
at issue here, providing that “any civil action or proceeding” against “any tribe,
tribal organization, Indian contractor or tribal employee” involving claims
resulting from the performance of self-determination contract functions “shall be
deemed to be an action against the United States” and “be afforded the full
protection and coverage of the Federal Tort Claims Act.” Pub. L. No. 101-121,
§315, 103 Stat. 701, 744 (1989); Pub. L. No. 101-512, tit. Ill, §314, 104 Stat.
1915, 1959-60 (1990).

I1. Actions Covered by the 1990 Amendment
The ISDA, as amended, provides in pertinent part:

With respect to claims resulting from the performance of functions

. . under a contract, grant agreement, or any other agreement or
compact authorized by the [ISDA] . . ., an Indian tribe, tribal
organization or Indian contractor is deemed hereafter to be part of
the Bureau of Indian Affairs in the Department of the Interior or
the Indian Health Service in the Department of Health and Human
Services while carrying out any such contract or agreement and
its employees are deemed employees of the Bureau or Service while
acting within the scope of their employment in carrying out the
contract or agreement: Provided, That after September 30, 1990,
any civil action or proceeding involving such claims brought here-
after against any tribe, tribal organization, Indian contractor or tribal
employee covered by this provision shall be deemed to be an action
against the United States and will be defended by the Attorney Gen-
eral and be afforded the full protection and coverage of the Federal
Tort Claims Act. . ..

25 U.S.C. §450f note (1994).1

mPub L No 101-512, til IlIl, §314, 104 Stat. 1915, 1959-60 (1990), as amended by Pub L No 103-138,
tit. 111, §308, 107 Stat. 1416 (1993).
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The first question to be addressed is whether the amendment’s phrase “any
civil action or proceeding involving such claims” refers only to common law
tort actions or, instead, to a broader class of civil actions.2 If it refers to all civil
actions arising from the performance of ISDA functions by tribal entities, then
any such action—including a contract action or a constitutional tort action—will
be “deemed” an action against the United States and defended by the Attorney
General under the amendment’s proviso. If, on the other hand, the phrase refers
only to common law tort actions, then the 1990 amendment has no effect on
contract and other actions brought against tribal entities carrying out ISDA con-
tracts.

A. The Statutory Language

“Interpretation of a statute must begin with the statute’s language.” Mallard
V. United States District Court, 490 U.S. 296, 300 (1989). At first blush, the lan-
guage of the amendment appears to provide for broad coverage of civil actions.
In particular, the proviso’s language that “any civil action or proceeding . . .
shall be deemed to be an action against the United States” seems literally to
call for substitution of the United States in any civil action, whether based on
state, federal, or tribal law, and whether based on contract, tort, or statute.

Other language in the amendment, however, arguably suggests a more limited
scope of coverage. In particular, the phrase “any civil action or proceeding” must
be read in conjunction with the phrase “full protection and coverage of the Federal
Tort Claims Act.” See King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991)
(stating the “cardinal rule” that a “statute is to be read as a whole”). Providing
that a “civil action” be “afforded the full protection and coverage of the Federal
Tort Claims Act” presumably suggests that the FTCA, 28 U.S.C. 88 1346(b),
2671-2680, (1994 & Supp. Il 1997), has some operative effect in allowing an
action that would not otherwise be maintainable. The FTCA, however, waives
the sovereign immunity of the United States only for certain tort claims under
state law.3 It does not address contract actions or any actions based on federal
law. The statutory reference to FTCA “protection and coverage” therefore would
seem to be meaningless to the extent that the statute covers contract actions and

2There are a number of possibilities as to what the class of covered civil actions could encompass. It might
include (1) any action that is civil in nature, regardless of the type of claim or source of law, (2) any tort action,
including constitutional tort actions, or (3) tort actions that are covered by the FTCA (essentially common law tort
actions)
3This category includes (with certain exceptions set forth in 28 U.S.C.§2680):
claims against the United States, for money damages, ... for injury or loss of property, or personal injury
or death caused by the negligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of (he place where the act
or omission occurred
28 USC. §1346(b)(1) (Supp Il 1997) The phrase “law of the place” has been interpreted to mean “law of
the State ” Federal Deposit Ins Corp v Meyer, 510 U.S 471, 478 (1994).
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actions under federal law. See 2A Norman J. Singer, Sutherland Statutory
Construction 846.06, at 119 (5th ed. 1992) (statute should be construed to give
meaning and effect to each term).

These interpretive issues support a conclusion that the statutory language is
ambiguous. Accordingly, we turn next to the legislative history of the 1990
amendment to ascertain the intention of Congress. See, e.g., Toibb v. Radloff, 501
U.S. 157, 162 (1991) (legislative history should be consulted if statutory language
is ambiguous).4

B. Legislative History

Although the legislative history of the 1990 amendment itself is relatively
sparse, the history of the series of amendments leading up to the 1990 amendment
is instructive. See Bailey v. United States, 516 U.S. 137, 147-48 (1995) (exam-
ining amendment history to interpret statutory language). As noted above, the
amendment grew out of the crisis faced by tribes in meeting the high costs of
liability insurance, particularly medical malpractice insurance, in carrying out
ISDA contracts. See S. Rep. No. 100-274, at 9, 26. Thus, Congress in 1987 pro-
vided that, for “personal injury” claims arising from the performance of medical
functions under ISDA contracts, tribes and tribal contractors would be deemed
federal government entities, making the FTCA applicable.5 It is fairly clear from
the language (“personal injury”) and legislative history of the 1987 amendment
that it was intended to cover only tort claims cognizable under the FTCA.6 It

4 Of the few reported decisions making reference to the 1990 ISDA amendment, none has squarely addressed
the scope of civil actions covered by it Dicta in two decisions, however, lend some support to an interpretation
of the amendment as covering only tort claims cognizable under the FTCA See Val-U Const Co v United States,
905 F Supp 728, 732 (DSD 1995) (noting that classification of claim as “contract” or “negligence” claim is
threshold issue in suit involving tribe's ISDA functions “because the FTCA waives sovereign immunity only for
negligence claims”), FGS Constructors, Inc v Carlow, 823 F Supp. 1508, 1515 (DSD 1993) (“Pub. L No
101-512, §314 extends the Court’s jurisdiction under the FTCA to acts of Indian contractors taken in furtherance
of contracts under the 1SDEAA™) (emphasis added), see also FGS Constructors, Inc. v. Carlow, 64 F 3d 1230,
1254 (8th Cir 1995) (“The ISDEAA limits the application of FTCA coverage to tort ‘claims resulting from the
performance of functions . . under a contract, grant agreement, or cooperative agreement authonzed by the
[ISDEAA]".”) (citing § 314 of Pub L. No. 101-512).

5The 1987 amendment to the ISDA provided

IW]ith respect to claims for personal injury, including death, resulting from the performance of medical,
surgical, dental, or related functions, . .a tribal organization or Indian contractor carrying out a contract,
grant agreement, or cooperative agreement under [the ISDA] is deemed to be part of the Public Health
Service in the Department of Health and Human Services while carrying out any such contract or agreement
and its employees . . are deemed employees of the Service while acting within the scope of their employ-
ment in carrying out the contract or agreement

Pub L No. 100-202, 101 Stat at 1329-246 (codified as amended at 25 US.C §450f(d))

6See, eg., S. Rep. No 100-274, at 26 (amendment “provides that, for purposes of the Federal Tort Claims
Act, employees of Indian tnbes carrying out self-determination contracts are considered to be employees of the
Federal Government”), id. al 27 (“ The Committee amendment is not intended to expand the liability of the Federal
Government to include claims for violation of statutory obligations not otherwise required of tnbes *), id at 27-
28 (“The amendment to the Act will not increase the Federal government’s exposure under the Federal Tort Claims
Act On the contrary, the amendment will only maintain such exposure at the same level that was associated with
the operation of direct health care service programs by the Federal government prior to the enactment of the
[ISDA] )
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is also noteworthy that one version of a related bill in the Senate included a provi-
sion that would have made the FTCA applicable to all functions performed by
tribes under ISDA contracts—i.e., precisely what the 1990 amendment would pro-
vide if narrowly construed.7 Congress also responded to the insurance-costs
problem by providing in 1988 that the federal government would provide liability
insurance for ISDA-contracting tribes. See Pub. L. No. 100-472, §201(c)(1), 102
Stat. at 2289 (codified at 25 U.S.C. §450f(c)(l)).8

The following year, Congress enacted an amendment containing the language
at issue here, with the limitation that it applied to the performance of functions
“during fiscal year 1990 only.” Pub. L. No. 101-121, 8315, 103 Stat. at 744.
The conference report explained:

With regard to the liability insurance issue, as a temporary measure,
the managers have included language in Title Il of the Act
extending coverage under the Federal Tort Claims Act to tribal con-
tractors of both the Bureau [of Indian Affairs] [“BLA”] and the
Indian Health Service [“IHS”]. In the interim, the managers expect
the Bureau to work with the Indian Health Service and the Double
Eagle, Inc. risk management group . . . and to provide a joint
report to the Committee by February 1, 1990 identifying the costs
and benefits of various liability coverage alternatives.

H.R. Conf. Rep. No. 101-264, at 33 (1989) (emphasis added); see also id. at
80 (amendment “expands the coverage of the Federal Tort Claims Act to the
Bureau of Indian Affairs and the Indian Health Service for Indian contractors™).

Finally in 1990 Congress made the amendment permanent by enacting section
314, title I1l, of Pub. L. No. 101-512, an appropriations act. It appears to have

7This provision stated
For purposes of chapter 171 and 1346 of title 28, United States Code [i e , the FTCA], a tnbal organization
carrying out a contract, grant agreement, or cooperative agreement under [the ISDA] shall be deemed
to be a Federal Agency while carrying out such contract or agreement and its employees ... are deemed
employees of the United States while acting within the scope of their employment in carrying out the
contract or agreement.
S Rep. No 100-274, at 72, see also 134 Cong. Rec. 12,856 (1988) The provision was removed from the bill
on the floor of the Senate, without debate, in favor of retention of the more limited medical function provision
See id at 12,860 (1988) The import of the above-quoted provision for purposes of construing the 1990 amendment
is not entirely clear. On the one hand, it reveals that Congress, at least in 1987 and 1988, was contemplating coverage
of tnbes only for FTCA-covered tort claims. On the other hand, it suggests that Congress knew how to provide
for such a limited scope of coverage with clarity in 1988, but arguably failed to do so in the 1990 amendment.
8This provision states.
Beginning in 1990, the Secretary shall be responsible for obtaining or providing liability insurance or
equivalent coverage, on the most cost-effective basis, for Indian tnbes, tribal organizations, and tnbal con-
tractors carrying out contracts, grant agreements and cooperative agreements pursuant to this Act. In
obtaining or providing such coverage, the Secretary shall take into consideration the extent to which liability
under such contracts or agreements are |sicj covered by the Federal Tort Claims Act
The final sentence, although somewhat cryptic, reveals Congress’s awareness that FTCA coverage was being consid-
ered and that such coverage was also related to the insurance-costs problem

69



Opinions of the Office of Legal Counsel in Volume 22

done so in response to BIA’s and IHS’s failure to issue the requested report.
As the House report explained:

The Committee has included language to make the extension of
Federal Tort Claims protection to tribal P.L. 93-638 [ISDA] con-
tractors permanent. It is unfortunate that the Department did not
respond in a timely manner to the Committee’s direction last year
to undertake a study to show if other means of meeting the legal
requirement for the Secretary to provide liability coverage for tribal
contractors would be preferable. However, since the Department
delayed taking action to respond to this directive, the Committee
has no choice but to provide the required liability coverage on a
permanent basis by extending the Federal Tort Claims Act cov-
erage.

H.R. Rep. No. 101-789, at 72 (1990) (emphasis added); see also id. at 133
(amendment “make[s] permanent the extension of Federal Tort Claims protection
to tribal contractors”). These references suggest that the committee’s focus was
on the extension of coverage specifically under the FTCA.

Although the validity of presidential signing statements as legislative history
is controversial, see The Legal Significance of Presidential Signing Statements,
17 Op. O.L.C. 131, 135-37 (1993), we note that President Bush apparently inter-
preted the 1990 amendment narrowly. In noting his objection to the amendment,
the President stated:

The Act provides that Indian Tribes, tribal organizations, and Indian
contractors and their employees shall be considered employees of
the United States with respect to claims arising from contracts,
grants, and cooperative agreements authorized by the [ISDA] . . ..
The effect of this provision would be to make the United States
permanently liable for the torts of Indian Tribes, tribal organiza-
tions, and contractors. This provision is fundamentally flawed
because the United States does not control and supervise the day-
to-day operations of the tribes, tribal organizations, and contractors.

2 Pub. Papers of George Bush 1558, 1559 (1990), reprinted in 1990 U.S.C.C.A.N.
3283-4, 3283-5 (Nov. 5, 1990) (emphasis added). The President’s language sug-
gests that he read the amendment to cover only tort claims. Presumably his objec-
tion would have been even stronger had he construed it to make the federal
government liable for contract and other claims as well.
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The one conclusion that emerges clearly from the legislative context and history
is that Congress’s focus was on extending FTCA coverage to ISDA-contracting
tribes and tribal organizations (apparently in lieu of liability insurance). Testimony
and statements made during hearings held in 1987, 1988, and 1990 similarly
reflect an exclusive focus on extending FTCA coverage.9 There is no indication
in the legislative history (of either the 1990 amendment or its precursers) that
Congress contemplated indemnification of tribes for contract claims or any other
claims outside the scope of the FTCA (such as claims under federal law). The
1990 amendment grew out of an earlier provision (the medical-claim provision)
that covers only FTCA torts. It followed Congress’s consideration of a similar
provision that clearly would have extended coverage only to FTCA torts. In the
context of this history, the absence of any indication that Congress meant to extend
coverage beyond the FTCA sphere is noteworthy. The legislative history therefore
supports a narrow construction of the 1990 amendment as encompassing only
claims that are cognizable under the FTCA.10 See Bob Jones Univ. v. United
States, 461 U.S. 574, 586 (1983) (“a court should go beyond the literal language
of a statute if reliance on that language would defeat the plain purpose of the
statute” ); Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 608 (1979)
(“As in all cases of statutory construction, our task is to interpret the words of
the[] statutef] in light of the purposes Congress sought to serve.”).

9See, eg.. Department of the Interior and Related Agencies Appropriations for 1991 Hearings Before the
Subcomm on the Dept, of the Interior of the House Comm, on Appropriations, 101si Cong 1038 (1990) (statement
of Eddie F. Brown, Asst Secy, for Indian Affairs) (addressing language “to continue coverage of tribal contractors
under the Federal Tort Claims Act”), id al 846 (letter of John Jemewouk, Chairman, Alaska Native Health Board.
Inc) (discussing “wisdom (financially and policy-wise) of using the FTCA in lieu of insurance”), Indian Self-
Determination and Education Assistance Act Amendments of 1987: Hearing on S 1703 Before the Senate Select
Comm, on Indian Affairs, 100th Cong 25-26 (1987) (statement of Lionel John, Executive Director, United South
and Eastern Tribes) (discussing “the issue of the tort claims coverage” and “affording] the tnbes the ability to
get the ion coverage that the Federal Government, in fact, enjoys in similar situations”), Indian Self-Determination
and Education Assistant Act, Public Law 93-638' Hearing Before the Senate Select Comm on Indian Affairs, 100th
Cong 34 (1987) (Sen Inouye, Chairman) (asking the extent to which indirect costs could be rcduced “if tnbes
were afforded the same protection from ion liability Federal agencies enjoy under the Federal Tort Claims Act”),
id. at 152 (statement of Sonosky, Chambers & Sachse on behalf of several tribes and tnbal organizations) (“We
also ask the Committee to consider extending FTCA coverage to the employees who work under 638 contracts
with the BIA ™).

10Therc is some legislative precedent for extending FTCA coverage to claims brought against entities that are
not.part of the federal government In. 1976_in response_to an analogous insurance ensis faced by manufacturers
of the swine flu vaccine, Congress provided that “personal injury” claims based on the vaccine “will be asserted
directly against the United States under (the FTCA1” Wolfe v Merrill Nai'l Labs. Inc., 433 F Supp 231, 234
(M D Tenn 1977) (quoting Swine Flu Act, Pub L No 94-380, 90 Stat 1113 (1976)) Similarly, Congress has
extended FTCA coverage to contractors carrying out atomic weapons testing See 42 U.SC 8§2212(b)(1) (1994)
(“The remedy against the United States provided by |the FTCAl for injury, loss of property, personal injury,
or death shall apply to any civil action for injury, loss of property, personal injury, or death due to exposure to
radiation based on acts or omissions by a contractor in carrying out an atomic weapons testing program under a
contract with the United States ™) Although none of the few decisions under these provisions addresses whether
they encompass only torts that arc cognizable under the FTCA, at least one coun appears to have assumed that
the latter provision is limited at least to tort claims. See Hammond v. United Slates, 786 F2d 8, 12-13 (1st Cir
1986) (“This is not the first time Congress has substituted the government as defendant in a certain category of
tort suits and relegated plaintiffs to an FTCA remedy.”) (emphasis added), id al 14 (“I( was neither arbitrary
nor irrational for Congress to change the law so as to place putalive plaintiffs in the same position as any other
party suing the United States in tort ”) (emphasis added)
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C. Implications of Alternative Interpretations of the 1990 Amendment

In determining what Congress likely intended as to the scope of the 1990
amendment, it is also instructive to consider the implications and reasonableness
of its various possible interpretations. See American Tobacco Co. v. Patterson,
456 U.S. 63, 71 (1982) (“ Statutes should be interpreted to avoid untenable distinc-
tions and unreasonable results whenever possible.”).

1. Coverage of Contract Claims

A broad reading of the amendment would encompass not only tort claims, but
also contract claims. If a tribe or tribal employee were sued on the basis of an
alleged contract entered into while carrying out ISDA functions, and if the phrase
“any civil action or proceeding” in the 1990 amendment included such a claim,
then it would be “deemed to be an action against the United States” and the
United States would be the necessary defendant. For any contract claim in excess
of $10,000, exclusive jurisdiction would lie in the Court of Federal Claims. See
28 U.S.C. §1346(a) (1994); 28 U.S.C.A. §1491 (1994 & West Supp. 1997). As
a consequence, a plaintiff would be required to file suit in the Court of Federal
Claims in the first instance (or an action filed in a district court could be trans-
ferred under 28 U.S.C. § 1631 (1994)), and the United States would defend the
claim like any such claim against the federal government. This reading gives rise
to a somewhat cumbersome procedure for adjudicating contract claims involving
tribal entities—requiring all such claims to be adjudicated in a specialized court
in Washington, D.C. rather than locally—and it seems unlikely that Congress
intended such a consequence in the absence of any specific legislative evidence
that it did.

In addition, a structural anomaly regarding contractors potentially would follow
from this broad construction of the amendment. Where a tribe hired a contractor
to carry out ISDA functions (as many tribes do), any contract claim that the con-
tractor might have against the tribe apparently would have to be against the United
States. But because the 1990 amendment covers “tribal contractors” carrying out
ISDA contracts as well as tribes, a subcontractor’s breach-of-contract claim against
the contractor, at least arguably, also would be deemed an action against the
United States.11 Thus, the contractor would be acting in the role of a government
entity vis-a-vis the subcontractor, while acting as a private entity—and one poten-
tially adverse to the government— vis-a-vis the tribe.

N Compare FGS Constructors. Inc. v Carlow, 64 F.3d 1230, 123435 (8th Cir 1995) (holding that the term
“Indian contractor” in the 1990 amendment is limited to “iribe-relaied organizations” and does not include private
entities), with 2 Pub. Papers of George Bush 1558, 1559 (1990), reprinted in 1990 US.CC A.N 3283-4, 3283-

5 (Nov. 5, 1990) (1990 amendment makes the United Stales liable for torts of “Tnbes, tnbal organizations, and
contractors™).
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These interpretive consequences, combined with (1) the difficulty of squaring
contract claims with the statute’s FTCA language and (2) the lack of any sugges-
tion in the legislative history that Congress intended to cover contract claims,
make this broad reading less reasonable than a reading that excludes contract
claims.

Finally, regulations promulgated by the Departments of HHS and the Interior
interpret the 1990 amendment to apply only to “tort claims arising from the
performance of self-determination contracts under the authority of the [ISDA].”
25 C.F.R. §900.205 (1997) (emphasis added).

2. Coverage of Non-FTCA Tort Claims

If contract claims are not within the scope of the 1990 amendment, the next
question is which tort (or tort-like) claims are within its scope. The provision
could extend broadly to constitutional tort claims and other federal claims that
are outside the scope of the FTCA (such as Title VII of the Civil Rights Act
of 1964). On the other hand, it could be limited to “common law torts” —or
more precisely, only those torts that are cognizable under the FTCA. It should
be noted in this regard that, although it is often stated that the FTCA covers
“common law torts,” courts have held that liability under the FTCA is determined
by state statutory as well as common law.12

If the amendment is construed to cover constitutional tort (or “Bivens”)
claims,13 then such an action against a “tribal employee” acting within the scope
of employment in carrying out an ISDA contract would be “deemed to be an
action against the United States.” The FTCA, however, does not waive the sov-
ereign immunity of the United States for constitutional tort claims. Federal
Deposit Ins. Corp. v. Meyer, 510 U.S. at 478. Therefore, a Bivens plaintiff would
have no recourse against the United States—unless the 1990 amendment itself
were a waiver of sovereign immunity. Waivers of the federal government’s immu-
nity, however, must be “unequivocally expressed” and “construed strictly in
favor of the sovereign.” United States v. Nordic Village, Inc., 503 U.S. 30, 33,
34 (1992) (citations and internal quotation marks omitted). The 1990 amendment
cannot plausibly be described as an “unequivocal” expression of Congress’s
intent to waive the government’s immunity for constitutional tort claims. Thus,
the United States would have an absolute immunity defense to a Bivens claim

12 See Richards v United States, 369 U.S 1, 6-7 (1962) (referring to “principles of law developed in the common
law and refined by statute and judicial decision in the various States”); Jones v. United States, 773 F2d 1002,
1003 (9th Or 1985) (state “statutory and decisional law governs the determination of the United States’ liability
under the FTCA™), Waters v. United States, 812 F Supp 166, 169 (N D. Cal 1993) (FTCA covers claim under
state civil nghts statute). It is clear, in any event, that constitutional tort claims and other claims based on federal
law are not within the FTCA’s waiver of sovereign immunity See Federal Deposit Ins. Corp v Meyer, 510 U.S.
471,478 (1994)

J3See Bivens v. Six Unknown Named Agents of Fed Bureau of Narcotics, 403 U S. 388, 397 (1971) (recognizing
cause of action against federal employees in their individual capacities for violations of constitutional nghts)
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brought under the 1990 amendment. Moreover, the amendment’s language evi-
dently would immunize the tribal employee from Bivens liability, a result that
is anomalous given that federal employees generally are not so immunized.14 As
a result, a Bivens plaintiff would be without a remedy.15 Such a result seems
unlikely to have been an intended consequence of the 1990 amendment.

A broad construction of the 1990 amendment similarly might result in elimi-
nation of a constitutional remedy under the Indian Civil Rights Act (“ICRA™),
25 U.S.C. 88 1301-1303 (1994), which provides that tribes “exercising powers
of self-government” shall respect certain constitutional rights. 25 U.S.C. § 1302.
Although the Supreme Court has held that remedies under the ICRA must be
pursued in tribal court, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65—66
(1978), a tribe or tribal entity sued for conduct performed under an ISDA contract
could reasonably argue that the 1990 amendment, if interpreted to cover “constitu-
tional torts,” immunizes it from liability under the ICRA based on such conduct
because the action must be “deemed to be an action against the United States.”

These implications of a broad construction of the 1990 amendment lend further
support to the conclusion that it extends only to tort claims that are actionable
under the FTCA.16

I11. Representation of Tribes or Tribal Employees Sued for Constitutional
Torts

The second question we have been asked is whether the 1990 amendment
authorizes representation of tribes or tribal employees sued in their individual
capacities for constitutional torts. Because of the amendment’s “deemed to be

14The FTCA expressly removes constitutional claims from the class of claims for which the remedy against the
United States is exclusive. See 28 U.S C §2679(b)(2)(A).

151t should be noted that it is not entirely clear whether a constitutional tort action against a tnbal employee
(or an employee of a private contractor) carrying out an ISDA contract would be authonzed under Bivens and its
progeny in the first place The courts of appeals are divided on the question whether a Bivens claim may be brought
against individuals who are not federal officers or employees, and the Supreme Court has not addressed the question
Most courts that have resolved the issue have held that Bivens claims may be brought against nonfederal defendants
engaged in federal action (or acting under color of federal law) See Vector Research, Inc. v Howard & Howard
Attorneys P.C, 76 F.3d 692, 698-99 (6th Cir. 1996); F.E Trotter, Inc v Watkins, 869 F2d 1312, 1318 n 3 (9th
Cir. 1989) (citing cases); DeVargas v Mason & Hanger-Silas Mason Co, 844 F.2d 714, 720 n.5 (10th Cir 1988)
(citing cases), cf West v Atkins, 487 US. 42, 54 (1988) (contractor physician acts under color of state law for
purposes of 42 U.S C. § 1983 when treating state inmate).

16 An additional principle that is potentially relevant in this context is the canon of statutory construction that
“statutes are to be construed liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit ”
Montana v. Blackfeel Tribe of Indians, 471 US 759, 766 (1985) A broad construction of the 1990 amendment
encompassing claims other than FTCA tort claims would appear to benefit tnbes and tnbal employees by providing
immunization for constitutional tort and possibly contract and other claims as well as common law tort claims
It is not at all clear, however, that this result is the one “in favor of the Indians " Many of the plaintiffs in these
cases presumably are themselves Indians, and therefore immunizing tribes may not benefit Indians overall, particularly
to the extent that remedies under the Constitution and the Indian Civil Rights Act are vitiated entirely. Cf Northern
Cheyenne Tribe v Hollowbreast, 425 US 649, 655 n7 (1976) (canon has no application where “the contesting
parties are an Indian tribe and a class of individuals consisting pnmanly of tribal members”) Even if this canon
applied, it would not overcome the evidence of legislative history and other United States v Thompson, 941 F.2d
1074, 1077-78 (10th Cir. 1991) (canon of construction in favor of Indians is applied when intent of Congress remains
unclear after consideration of statutory language and legislative history), cert denied, 503 U.S 984 (1992).
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an action against the United States” clause, the question of providing representa-
tion for tribes or tribal employees would arise only if the United States were
not substituted in a constitutional tort action. We have concluded above that the
amendment’s language “any civil action or proceeding involving such claims”
encompasses only tort claims that are cognizable under the FTCA, a category
that does not include constitutional tort claims. Thus, the proviso’s phrase “will
be defended by the Attorney General” does not apply to constitutional tort claims
and does not authorize representation with respect to such claims.

The only other language in the 1990 amendment that could arguably authorize
such representation is the first portion of the provision, which states that “ [w]ith
respect to claims resulting from the performance of functions” under an ISDA
contract, tribes are deemed to be part of the federal government and tribal
employees are deemed employees of the government “while acting within the
scope of their employment in carrying out the contract or agreement.” This ref-
erence to “claims,” however, must be read in pari materia with the amendment’s
subsequent proviso, to make sense of both the statute’s structure and the legislative
history and purpose. See Erlenbaugh v. United States, 409 U.S. 239, 243 (1972).
Thus, the phrase “claims resulting from the performance of functions” is limited
to tort claims that are actionable under the FTCA and does not refer to constitu-
tional tort claims. Accordingly, the 1990 amendment does not authorize, or other-
wise address, representation of tribes or tribal employees sued in their individual
capacities for constitutional torts.17

1V. Conclusion

For the foregoing reasons, we conclude that the 1990 amendment to the Indian
Self-Determination and Education Assistance Act (1) does not cover actions
involving claims other than tort claims that are actionable under the Federal Tort
Claims Act, and (2) does not authorize representation of tribes or tribal employees
sued in their individual capacities for constitutional torts.

DAWN E. JOHNSEN
Acting Assistant Attorney General
Office of Legal Counsel

i7We do not address whether federal representation of a tnbe or a tnbal employee sued for a constitutional tort
may be authonzed by any other statute, such as 28 US.C §517 (1994) (allowing the Attorney General to send
an officer of the Department of Justice “to attend to the interests of the United States in a suit pending in a court
of the United States, or in a court of a State™)
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Authority of Executive Office of the President to Require
Independent Agencies to Conduct Background Checks of
Noncareer SES Candidates

No office or agency within the Executive Office of the President may require independent agencies
to conduct certain background checks of candidates for noncareer Senior Executive Service posi-
tions.

April 30, 1998
Memorandum Opinion for the Counsel to the President

You have asked whether the Office of Presidential Personnel (“Presidential Per-
sonnel”) may require that so-called independent agencies ensure that candidates
for noncareer Senior Executive Service (“SES”) positions undergo certain
reviews regarding their personal backgrounds, such as a review of Internal Rev-
enue Service records about any tax delinquency. In particular, you have asked
whether Presidential Personnel could prescribe such a rule for hiring noncareer
SES personnel at the Merit Systems Protection Board. As we already have advised
orally, we do not believe that any office or agency within the Executive Office
of the President (“EOP”), including Presidential Personnel, may exercise that
authority.1

Involvement by the EOP in particular hiring decisions for SES positions at inde-
pendent agencies is specifically limited by 5 U.S.C. §3392(d):

Appointment or removal of a person to or from any Senior Execu-
tive Service position in an independent regulatory commission shall
not be subject, directly or indirectly, to review or approval by any
officer or entity within the Executive Office of the President.

5 U.S.C. §3392(d) (1994). The Report of the Senate Committee on Governmental
Affairs expressly noted that subsection (d) was added “in order to ensure that
independent regulatory agencies are not subject to political control in the appoint-
ment of their top noncareer executives,” and that “this insulation from the White
House in appointments is necessary to maintain the independence of these agen-
cies, as intended by the Congress.” S. Rep. No. 95-969, at 76 (1978). Section
3392(d) thus specifically prohibits the EOP from reviewing any particular hiring
decision for noncareer SES positions at independent agencies.

1 Far more complicated questions would be presented if the President himself, using his constitutional authority
as head of the executive branch, US Const art. Il, §1, and his statutory authonty over the civil service, see,
eg, 5 US.C 883301, 7301, directed independent agencies to follow the procedures in question You have not
asked us to address these questions at this time If you wish us to do so, we would be happy to undertake that
analysis.
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A related provision governing appointment of personnel at the Merit Systems
Protection Board contains parallel limitations on EOP review of appointment
decisions. Section 1204 of title 5, which authorizes the Chairman of the Board
to appoint personnel “as may be necessary to perform the functions of the
Board,” provides:

Any appointment made under this subsection shall comply with the
provisions of this title, except that such appointment shall not be
subject to the approval or supervision of the Office of Personnel
Management or the Executive Office of the President (other than
approval required under section 3324 or subchapter VIII of chapter
33).

5 U.S.C. §1204(j) (1994). The approval required by 83324, referred to in paren-
theses, pertains to the appointment to a position “classified above GS-15,” which
(with certain exceptions) “may be made only on approval of the qualifications
of the proposed appointee by the Office of Personnel Management.” 5 U.S.C.
§3324(a) (1994). Subchapter VIII of chapter 33, in turn, refers to 5 U.S.C.
883391-3397, and therefore incorporates the limitations on EOP and OPM
approval set forth in 83392. As the conference report explains, § 1204(j) was
intended “to prevent ‘political clearance’ of appointments.” S. Rep. No. 95-1272,
at 133 (1978). It was thought to be “inappropriate for any unit of the White
House or the Office of Personnel Management to screen such candidates.” Id.

As this statutory scheme makes clear, Presidential Personnel is specifically
prohibited from directly or indirectly reviewing the appointment of any particular
individual to an SES position at an independent regulatory commission. These
prohibitions apply with equal force to appointment or removal decisions regarding
such positions at the Merit Systems Protection Board.

These provisions, while specifically applicable only to decisions about hiring
or firing particular employees, also lead to the conclusion that Presidential Per-
sonnel cannot impose a more general requirement for the procedures to be fol-
lowed by independent agencies in selecting SES personnel. Presidential Personnel
could enforce such a requirement only by reviewing and.refusing to approve par-
ticular candidates that independent agencies wanted to hire without completing
the mandated procedures. But it is precisely such review and approval that 5
U.S.C. 88 1204(j) and 3392(d) forbid.2

Finally, neither 5 U.S.C. § 1204(j) nor 5 U.S.C. §3392(d) would bar Presidential
Personnel from recommending to independent agencies that they conduct the back-
ground reviews at issue here. Such recommendations, unlike requirements, would

2 We assume that the relevant question here is whether Presidential Personnel can “require” the general procedures
in the sense of compelling obedience to them In concluding that Presidential Personnel may not compel obedience,
we do not mean to suggest that it would be unlawful to issue such a directive, but rather that the directive would
be legally ineffective unless Presidential Personnel took further steps that the law would forbid
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not involve review or approval of particular candidates for hiring and therefore
would not be barred by those statutes.

BETH NOLAN

Deputy Assistant Attorney General
Office of Legal Counsel
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Congress has the authority under the Constitution to impose significant new regulations on tobacco
companies, including (1) restrictions on advertising and marketing of tobacco products that are
tailored to prevent access to advertising by minors; (2) contingent monetary exactions, to be col-
lected from tobacco companies if tobacco use by minors fails to meet prescribed targets; and (3)
requirements that companies disclose certain documents to the public and to federal regulators

Consent by the tobacco companies to increased federal regulation, which those companies might grant
in order to qualify for federally prescribed limits on liability, would permit Congress to establish
additional restrictions on tobacco advertising that it could not impose directly.

May 13, 1998

Statement Before the Committee on the Judiciary

United States Senate

Mr. Chairman, thank you for inviting the Department of Justice to testify
regarding the constitutionality of limitations on the tobacco industry that are cur-
rently under consideration in the Senate. We begin by addressing Congress’s con-
stitutional authority to regulate the tobacco industry without that industry’s con-
sent. We will explain that, even in the absence of consent, the Congress may
impose important restrictions on the tobacco industry in furtherance of the public
health. Included among such permissible regulations are (1) meaningful restric-
tions on the advertising and marketing of tobacco products; (2) the direct imposi-
tion of “lookback” assessments; and (3) document disclosure requirements. We
address these particular categories because some have questioned Congress’s
power in these areas. Finally, we address the benefits of obtaining industry con-
sent.

I. Congress Can Enact Comprehensive Tobacco Legislation Without the Industry's
Consent

Last September, the President announced five principal goals for comprehensive
tobacco legislation. Those goals include:

* a comprehensive plan to reduce teen smoking, including the
imposition of assessments that would increase cigarette prices by
amounts necessary to meet youth smoking targets;

* express reaffirmation that the Food and Drug Administration
(“FDA™) has full authority to regulate tobacco products;

* changes in the way the tobacco industry does business, espe-
cially in the area of advertising directed at children;
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* progress toward other critical public health goals, such as the
expansion of smoking cessation and prevention programs and the
reduction of secondhand smoke; and

* protection for tobacco farmers and their communities.

Certainly there would be significant advantages to having the tobacco industry
participate in the nation’s effort to reduce youth smoking, hence the President
has indicated that he would prefer the industry do so. But Congress has ample
authority to enact comprehensive tobacco legislation that achieves these crucial

goals without the industry’s consent.

For example, consistent with the Constitution, Congress may enact, without

industry consent, provisions that would:

* impose assessments on all tobacco manufacturers that would
increase the price of cigarettes by $1.10 per pack over five years;

* confirm full FDA authority;

* establish marketing and advertising restrictions that would track
the FDA’s regulation;

* impose extensive labelling and ingredient disclosure require-
ments;

* fund programs that would protect tobacco farmers and their
communities;

* impose significant lookback assessments that would ensure
continued reductions in youth smoking;

* establish licensing and registration provisions that would pre-
vent the creation of a black market; and

* require disclosure of relevant, non-privileged documents.

The Department believes that Congress can and should pass a law that achieves
all of the above objectives, with or without the industry’s consent. Every day
we delay, 3,000 more of our children take up smoking; at present rates, 1,000
of them will die prematurely as a result. Congress has the constitutional power

to rewrite their future with a comprehensive tobacco bill.
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Il. Congress or the FDA Can Impose Marketing Restrictions on the Tobacco
Industry Without Its Consent

A. Direct Imposition of the FDA Regulations

Under prevailing Supreme Court precedent, the government has the authority
to impose restrictions on tobacco product advertising, where such restrictions are
appropriately tailored to prevent access to advertising by minors, who may not
lawfully purchase the advertised product. Thus, while there are certain advertising
restrictions that may need industry consent in order to survive constitutional chal-
lenge, it is important not to lose sight of the important advertising restrictions—
such as those set forth in the FDA regulation—that may be imposed directly.

Under the test set out by the Supreme Court in Central Hudson Gas & Elec.
Corp. V. Public Serv. Comm™, 447 U.S. 557 (1980), the threshold question is
whether the regulated speech is “related to unlawful activity” or is misleading.
Id. at 564. If so, the speech can be freely regulated by the government. Because
children cannot lawfully purchase tobacco products, Congress may restrict tobacco
advertising that promotes those unlawful transactions.

Tobacco advertising does, however, provide information to adults, who may
lawfully purchase tobacco products. Thus, it is necessary to consider the remainder
of the Central Hudson test in evaluating the constitutionality of restrictions on
tobacco advertising. That test asks (1) “whether the asserted governmental interest
is substantial;” (2) “whether the regulation directly advances the governmental
interest asserted;” and (3) “whether [the regulation] is not more extensive than
is necessary to serve that interest.” Id. at 566. There is no question that the interest
in protecting children from becoming addicted to tobacco products is substantial
and that marketing restrictions such as those in the FDA’s regulation advance
that interest. That leaves only the last part of the test—the *fit.”

This inquiry does not amount to a “least restrictive means” test. Instead, the
Supreme Court’s decisions require “reasonable” fit between the government’s
ends and the means chosen to accomplish those ends. See Board of Trustees V.
Fox, 492 U.S. 469, 480 (1989). The fit need not be perfect, only reasonable; it
need not be the single best disposition, only one whose scope is in proportion
to the interest served. See id. Accordingly, a commercial speech restriction will
fail the narrow-tailoring requirement only if it “burden[s] substantially more
speech than necessary.” United States v. Edge Broad. Co., 509 U.S. 418, 430
(1993). Critically for present purposes, courts likely would find that a restriction
is sufficiently tailored if it leaves open adequate alternative channels for the
communication of commercial speech. See Florida Bar v. Wentfor It, Inc., 515
U.S. 618, 632 (1995).

As we have argued in the pending litigation, the FDA’s regulation falls within
the permissible scope of the government’s power. As the Supreme Court has made
clear, “[t]he First Amendment’s concern for commercial speech is based on the
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informational function of advertising.” Central Hudson, 447 U.S. at 563. The
FDA regulations have been carefully tailored to preserve this informational func-
tion of tobacco advertising.

The FDA restrictions are also carefully tailored to achieve their end—reduction
of tobacco product advertising to minors. Thus, the FDA regulation bars the use
of image and color in the advertising of tobacco products but allows it in des-
ignated adult publications and facilities. It bans outdoor advertising—including
so-called tombstone advertising— within 1,000 feet of schools and playgrounds,
but allows tombstone advertising elsewhere. It prohibits brand-name sponsorship
of athletic, social and cultural events, but permits sponsorship in company names.
The regulation restricts those aspects of tobacco advertising that are most likely
to be influential to minors while ensuring that adult publications and facilities
are excepted from its reach and that basic product and price information will be
generally available in other fora. For these reasons, the FDA regulation is fully
constitutional.

We note that the Supreme Court’s recent decision in 44 Liquormart, Inc. V.
Rhode Island, 517 U.S. 484 (1996), is consistent with our analysis. There, the
Court considered a broad ban on price advertising about alcohol products. A
majority of the Court reaffirmed the continuing validity of the Central Hudson
test in striking down the ban, and even Justice Stevens’ arguably more protective
approach did not purport to limit the ability of government to regulate advertising
in a manner that is tailored to the legitimate interest in protecting those who are
not lawful consumers of the product.

Indeed, the Court of Appeals for the Fourth Circuit recently applied the Court’s
decision in 44 Liquormart in upholding a Baltimore city ordinance that substan-
tially limited, but did not prohibit, the outdoor advertising of alcohol and tobacco
products. See Anheuser-Busch, Inc. v. Schmoke, 101 F.3d 325 (4th Cir. 1996),
cert, denied, 520 U.S. 1204 (1997); Penn Adver. of Baltimore, Inc. v. Mayor of
Baltimore, 101 F.3d 332 (4th Cir. 1996), cert, denied, 520 U.S. 1204 (1997).
The Fourth Circuit noted that, in contrast to the price advertising ban at issue
in 44 Liquormart, the Baltimore ordinance represented a tailored measure aimed
at protecting minors who could not lawfully purchase tobacco or alcohol products.
It was not a general prohibition aimed at keeping lawful consumers in the dark.
We believe that this reasoning strongly supports the FDA regulation.

In light of these constitutional principles, Congress has the authority to impose
significant restrictions on tobacco advertising in the absence of industry consent
without infringing First Amendment rights. To that end, the Department believes
that any comprehensive tobacco legislation must confirm FDA’s authority to
promulgate such regulations and must reaffirm the FDA’s authority to have
promulgated the advertising restrictions that are already on the books.
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B. Making Additional Advertising Restrictions Conditional

Certain advertising restrictions that are set forth in the June 20th resolution,
as well as several of the bills before the Senate, go beyond those contained in
the FDA regulation. These additional advertising restrictions raise significant con-
stitutional concerns that are not presented by the FDA regulation. They would
restrict more substantially adults’ access to commercial information because they
generally do not contain the important exceptions for adult facilities and publica-
tions, and for geographic areas not frequented by children, that help to make the
FDA regulation constitutional. As a result, legislation that directly imposed these
additional restrictions would be vulnerable to significant constitutional challenge.

We believe, however, that legislation could be crafted, consistent with the Con-
stitution, in which manufacturers could agree to comply with the additional restric-
tions in exchange for certain benefits. Such an agreement could be accomplished
through a protocol between a participating manufacturer and the federal govern-
ment, in which, among other things, a manufacturer could choose to receive cer-
tain benefits, such as limitations on liability, in return for an agreement not to
engage in certain additional types of advertising of tobacco products. Although
such provisions would present novel constitutional questions, we believe that they
should be upheld.

C. Application of the Unconstitutional Conditions Doctrine

In our view, the “unconstitutional conditions” doctrine should not bar the
government from including the additional advertising restrictions in a properly
structured protocol. In general, the doctrine prohibits the government from condi-
tioning benefits, such as federal funding, on the recipient’s willingness to forego
the exercise of constitutional rights. There are strong arguments, however, that
the doctrine should apply with less force in this unique context.

First, virtually every speech restriction that the Supreme Court has analyzed
under the unconstitutional conditions doctrine has involved a limitation on fully
protected speech. See, e.g.~FCC vrLeague of Women Voters'; 468 U.Sr364'(1984):~
A strong argument can be made that there is more room in the commercial speech
context for a distinction to be drawn between “burdens” and “benefits” than
there is in the non-commercial speech context. The greater “hardiness” of
commercial speech, inspired as it is by the profit motive, makes it less likely
to be “chilled” by overbroad legislation. See Virginia State Bd. of Pharmacy
v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771 n.24 (1976). This
same hardiness makes it less likely that the offer of government benefits will
impermissibly “coerce” commercial speakers into foregoing the exercise of First
Amendment rights. Thus, offers of benefits that would be suspect if put forth

83



Opinions of the Office of Legal Counsel in Volume 22

in exchange for restrictions on political speech should not be similarly suspect
if put forth in exchange for restrictions on commercial speech.

Second, we believe that a protocol could offer what should properly be under-
stood to constitute a constitutionally permissible “benefit” rather than a constitu-
tionally suspect “burden.” Such a protocol could be structured so that a manufac-
turer that elects not to participate in the protocol would be no worse off than
it would have been in the absence of the offer of the “benefit.” A protocol of
this sort would be distinguishable from the provision invalidated in 44 Liquormart,
Inc. v. Rhode Island, 517 U.S. 484 (1996). There, the lead opinion explained that
an otherwise unconstitutional prohibition on virtually all price advertising could
not be justified as a permissible condition on a retailer’s license to sell. That
analysis should not bar the government from conditioning what could only be
described as a benefit to the industry on a manufacturer’s compliance with more
limited advertising restrictions that are intended to serve a legitimate governmental
interest.

As a result, although these are novel questions for which there is no clear prece-
dent, we believe that legislation that contains the additional advertising restrictions
in a conditional form can be drafted in a manner that should survive constitutional
challenge. For example, a protocol between a participating manufacturer and the
federal government, in which, among other things, the manufacturer chooses to
accept certain limitations on liability in return for an agreement not to engage
in the outdoor advertising of tobacco products, should survive constitutional chal-
lenge.

It is important to emphasize that our analysis of how the unconstitutional condi-
tions doctrine should be applied in this context is predicated on the unique
characteristics of commercial speech. A different analysis would apply to restric-
tions outside the commercial speech context, such as restrictions on lobbying by
the tobacco industry. Therefore, we do not believe that Congress should enact
legislation that includes any restrictions on political/noncommercial speech—
whether imposed directly or conditionally. The inclusion of such restrictions would
raise grave constitutional concerns.

IIl. Congress Can Impose Lookback Assessments Without the Industry’s Consent
A. Background

A number of proposals for comprehensive tobacco legislation call for the
imposition of “lookback” assessments from tobacco companies. Unlike the annual
assessments, which apply regardless of the prevalence of youth smoking, lookback
assessments are contingent and take effect only if reductions in tobacco use by
minors fail to meet prescribed targets. There are two distinct types of possible
lookback assessments, which could apply singly or in combination: industry-wide
assessments based on aggregate figures for youth consumption of particular classes
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of tobacco products, and company-specific assessments based on brand-by-brand
youth consumption data.

Some observers have argued that the imposition of lookback assessments on
tobacco companies that neither consented to the lookback regime nor violated spe-
cific marketing and distribution restrictions would violate rights guaranteed by
the substantive component of the Due Process Clause of the Fifth Amendment,
the Takings Clause, and the Bill of Attainder Clause.

We do not believe that these objections are well-founded. Properly designed
lookback assessments, in our view, should survive constitutional challenge under
current doctrine.

B. Substantive Due Process

Several of the pending tobacco bills propose to collect annual assessments from
tobacco companies. These annual assessments are designed to serve two principal
purposes—increasing price to dampen youth consumption and supporting other
government efforts to reduce this consumption (and to address its adverse health
effects). We are confident that the imposition of annual assessments on tobacco
companies would be upheld as a reasonable means of promoting these legitimate
federal objectives.

Lookback assessments, triggered by evidence of persistently high tobacco use
by minors, can be structured to serve many of the same purposes as the annual
assessments and thus be integrally related to achieving the principal objectives
of those assessments. Lookback provisions supplement the annual assessments in
the event that the annual assessments prove to be insufficient to achieve
Congress’s goals. At the same time, they encourage the industry—which may be
uniquely situated to develop innovative strategies—to take action to minimize
youth smoking. Thus, lookback provisions that augment the annual assessments
are no less reasonable than the annual assessments themselves, and would survive
a challenge under the Supreme Court’s substantive due process jurisprudence.

In‘explaining the limited reach of substantive due process doctrine on legislation
that regulates economk activity, the® Supreme. Court has stated that “legislative
Acts adjusting the burdens and benefits of economic life come to the Court with-
a presumption of constitutionality, and ... the burden is on the one complaining
of a due process violation to establish that the legislature has acted in an arbitrary
and irrational way.” Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 15 (1976).
The Supreme Court has upheld various federal assessments designed to generate
revenues needed to address the costs of particular economic activities. In Turner
Elkhorn, for example, the Court upheld federal legislation that imposed liability
on coal operators to finance black lung benefits for miners who retired before
enactment of that legislation. Similarly, in Pension Benefit Guaranty Corp. v. R.A.
Gray & Co., 467 U.S. 717 (1984), the Court upheld the imposition of liability
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on employers to meet pension shortfalls attributable to employers’ earlier with-
drawals from multi-employer pension plans.

In other contexts, the Supreme Court has exhibited a similar reluctance to upset
legislative judgments pertaining to the proper adjustment of the “burdens and
benefits of economic life.” In two such cases, Alaska Fish Salting & By-Prods.
Co. v. Smith, 255 U.S. 44 (1921) (Holmes, J., writing for a unanimous Court),
and City of Pittsburgh v. Alco Parking Corp., 417 U.S. 369 (1974), the Court
upheld against substantive due process challenges substantial excise taxes designed
for the purpose of inhibiting disfavored business activities.

These decisions strongly support Congress’s authority to impose lookback
assessments without regard to company consent. The proposed lookback assess-
ments for tobacco companies would raise fewer constitutional questions than the
assessments at issue in Turner Elkhorn and Pension Benefit Guaranty because
the lookback assessments would be strictly prospective in operation. Unlike the
businesses that incurred liability under the schemes upheld in these cases, no
tobacco company would have to pay a lookback assessment based on events that
occurred prior to enactment of the comprehensive tobacco bill. In other respects,
lookback provisions would operate in a manner similar to the retroactive black
lung and pension assessments that the Court upheld in Turner Elkhorn and Pen-
sion Benefit Guaranty. Moreover, although the assessments are not an excise tax,
because they would increase prices in order to reduce youth tobacco consumption,
they could be sustained based on the analysis that Alaska Fish Salting and City
of Pittsburgh relied upon to uphold excise taxes on the disfavored activities at
issue there.

While some pending bills refer to lookback assessments as “penalties,” we
believe that this phrasing does not accurately describe their function or purpose.
To the contrary, they are inherently regulatory in nature, creating salutary incen-
tives, raising prices, and otherwise supporting further efforts to reduce youth
consumption, where such consumption has not been reduced sufficiently without
them.

Company-specific assessments are a rational and constitutional approach as
well. Like industry-wide assessments, they provide salutary incentives for tobacco
companies both to comply with direct statutory and regulatory restrictions on mar-
keting to minors and to devise additional measures to reduce youth tobacco
consumption, based upon the companies’ unique expertise on the causes of such
consumption. Indeed, company-specific assessments may be crucial to the
effectiveness of the overall lookback scheme because they relieve free-rider prob-
lems. Without company-specific assessments, individual companies might have
incentives to recruit new underage users at the expense of the entire industry.
Company-specific lookback assessments also will help pay for the increased costs
to society of high rates of youth smoking, at the expense of companies who profit
the most from sales to minors. They may, in addition, contribute to further price
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increases where the annual assessments failed to prompt sufficient reductions in
youth consumption. Thus, company-specific lookback assessments that are
designed to serve these purposes are not “arbitrary and irrational” and therefore
do not violate the substantive due process doctrine.

Some have argued that tobacco manufacturers should be given the opportunity
to argue that they are “innocent” and that high youth consumption rates are not
attributable to company misdeeds or failure aggressively to fight youth tobacco,
consumption. See, e.g., Bennis v. Michigan, 516 U.S. 442, 469 (1996) (Stevens,
J., dissenting) (criticizing deterrent rationale that state offered to justify the for-
feiture of an innocent co-owner’s interest in a car that the other co-owner used
to commit a crime). This argument, however, does not respond at all to some
of the purposes behind lookback assessments, including, for example, raising the
price. Moreover, even considering only the deterrence rationale, lookback assess-
ments would survive constitutional scrutiny. Applying current doctrine, a court
would be likely to accept the rationality of legislative judgments (1) that an
“innocent company” defense would unduly undermine the deterrent effect of
lookback incentives, or (2) that an innocent company defense should not be recog-
nized because companies with excessive youth smoking rates could always do
more to reduce youth consumption.

C. The Just Compensation and Bill of Attainder Clauses

Assertions that lookback assessments would violate the Just Compensation and
Bill of Attainder Clauses are also unfounded. As Chief Justice Rehnquist observed
for the Court in Bennis, when the federal government acquires property through
the lawful exercise of powers other than the power of eminent domain, there is
no requirement that it pay compensation. 516 U.S. at 454. Furthermore, the
Supreme Court has stated that “it would be surprising indeed to discover” that
economic regulation, though sustainable against a due process challenge, would
nevertheless be found to violate the Takings Clause. Concrete Pipe & Prods, of
Cal. Inc. v. Construction Laborers”Pension Trust, 508.LLS. 602, 641 (1993X__

The Bill of Attainder Clause prohibits the singling out of particular individuals
or entities for legislatively mandated punishment. E.g., United States v. Brown,
381 U.S. 437 (1965). The lookback provisions would apply to all manufacturers
of tobacco products and would operate as one component of comprehensive
industry-wide reform legislation. Legislation of this scope does not single out
individuals or entities for adverse treatment within the meaning of the Bill of
Attainder Clause. Moreover, as stated in the earlier discussion of substantive due
process issues, there is no apparent need for Congress to structure lookback assess-
ments as punishments for tobacco company misconduct.
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IV. Congress Can Impose Document Disclosure Requirements on the Tobacco
Industry Without Its Consent

Many of the proposed bills, as well as the June 20th resolution, include provi-
sions that would require tobacco manufacturers to disclose corporate documents
to the public and to make additional document disclosures to regulatory agencies,
such as the FDA. These contemplated provisions often, but do not always, make
consent to these disclosure requirements a condition of a participating manufactur-
er’s receipt of certain specified benefits. Although some have argued that docu-
ment disclosure requirements violate the Takings and Due Process Clauses, as
well as Fourth Amendment rights, we believe that such requirements may be
imposed consistent with the Constitution even in the absence of provisions condi-
tioning benefits on industry consent.

As an initial matter, it is our understanding that any document disclosure provi-
sion, even if imposed directly, would be limited in application to those entities
that wished to continue manufacturing tobacco products. In this respect, even
seemingly mandatory document disclosure requirements are in an important sense
“consensual” for purposes of evaluating challenges to them brought under the
Takings or Due Process Clauses.

The leading case concerning the application of the Takings Clause to federal
document disclosure requirements is Ruckelshaus v. Monsanto Co., 467 U.S. 986
(1984). There, Monsanto sued the Environmental Protection Agency (“EPA™) for
the Agency’s use and disclosure of health, safety, and environmental data that
state law protected as trade secrets but that the company had submitted in order
to register its products for sale within the United States as required by the Federal
Insecticide, Fungicide, and Rodenticide Act (“FIFRA”). The Court found that
Monsanto was entitled to compensation for EPA’s use and disclosure of the
information that the company had submitted between 1972 to 1978, when FIFRA
contained an explicit assurance that registration data would be kept confidential.
Id. at 1011. On the other hand, the Court rejected Monsanto’s claim to compensa-
tion for EPA’s use and disclosure of the data that the company had submitted
before 1972 and after 1978, periods during which FIFRA contained no such assur-
ance.

The Court specifically rejected Monsanto’s argument that FIFRA’s imposition
of a data-disclosure requirement, as a precondition to the registration of pesticides
for sale within the United States, represented an unconstitutional condition on
access to a valuable government benefit:

[Als long as Monsanto is aware of the conditions under which the
data are submitted, and the conditions are rationally related to a
legitimate Government interest, a voluntary submission of data in
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exchange for the economic [benefit] of a registration can hardly
be called a taking.

Id. at 1007.

Ruckelshaus suggests that continued authorization to market tobacco products
within the United States constitutes a valuable governmental benefit that may be
conditioned on document disclosure requirements. Following the enactment of fed-
eral legislation making these terms clear, any tobacco company that continued
to sell its products within the United States would be treated as having accepted
the federal disclosure program. See id. at 1007 n.lII.

Moreover, the takings issue arose in Ruckelshaus only because federal law
required the public disclosure of material that state law would clearly have pro-
tected as trade secrets. Some tobacco proposals are further insulated from a takings
challenge because they require material that state law protects as trade secrets
(or under attomey-client privilege) to be disclosed only to government officials
on a confidential basis. The takings claim would then have to be either that (1)
the documents.themselves—rather than the proprietary information contained
therein—constituted property that had been taken by federal law, or (2) the costs
of complying with the disclosure provisions were sufficiently burdensome as to
constitute a taking. Takings claims of these latter types are unlikely to succeed.

The D.C. Circuit’s ruling that a federal statute requiring former President Nixon
to make available his presidential papers constituted a taking is not to the contrary.
Nixon v. United States, 978 F.2d 1269 (D.C. Cir. 1992). Ruckelshaus suggests
that a far different analysis should apply where, as here, the disclosure requirement
is a legitimate condition on a regulated industry’s receipt of a valuable govern-
mental benefit—the continued authority to participate in the United States tobacco
market. In addition, in contrast to the Nixon papers, it is doubtful that exclusive
company access to the corporate records of the tobacco industry would have much
value apart from the trade secret information contained therein, which we presume
would not be made available to the public. Finally, it should be noted that many
of the documents that would be subject to production have already been produced
in the course of discovery”in prior or pending litigation,-andthatsuch documents
would be subject to discovery in future litigation.

We also believe that a due process challenge to the document disclosure provi-
sions would fail. Such a provision would likely be assessed as economic regula-
tion, which is ordinarily accorded a substantial presumption of constitutionality.
See Turner Elkhorn, 428 U.S. at 15. Due Process, as applied to statutes imposing
or adjusting economic burdens, generally requires no more than “a legitimate
legislative purpose furthered by [a] rational means.” Pension Benefit Guarantee,
467 U.S. at 729. Thus, so long as the disclosure requirement, as well as the attend-
ant compliance costs, are rationally related to a legitimate governmental interest,
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as we believe they would be, they should survive whatever due process challenge
may arise.

Finally, we do not believe that the Fourth Amendment would bar the federal
government from requiring manufacturers to submit a substantial number of their
corporate records to a designated depository that would be open to public inspec-
tion. The Supreme Court has consistently upheld broad corporate disclosure
requirements against Fourth Amendment challenge, whether such disclosure has
been mandated by subpoena or by general legislation. See California Bankers
Ass’n v. Schultz, 416 U.S. 21 (1974) (upholding the Bank Secrecy Act); Oklahoma
Press Publg Co. v. Walling, 327 U.S. 186 (1946) (upholding a subpoena). In
so doing, the Supreme Court has explained that

corporations can claim no equality with individuals in the enjoy-
ment of a right to privacy. They are endowed with public attributes.
They have a collective impact upon society, from which they derive
the privilege of acting as artificial entities. The Federal Government
allows them the privilege of engaging in interstate commerce.

Even if one were to regard the request for information in this case
as caused by nothing more than official curiosity, nevertheless law-
enforcing agencies have a legitimate right to satisfy themselves that
corporate behavior is consistent with law and the public interest.

California Bankers Ass’n, 416 U.S. at 65-66 (quoting United States v. Morton
Salt Co., 338 U.S. 632, 651-52 (1950)) (citations omitted).

In sum, the industry’s consent is not needed in order to permit the federal
government to enact disclosure requirements on the tobacco industry. So long as
the requirement would reasonably serve the federal government’s regulatory
interests and would not require tobacco companies to disclose documents that are
privileged or to make public material that contains trade secrets, we see little
risk of a successful constitutional challenge.

V. The Advantages of Participation by the Industry

Although Congress can enact effective tobacco legislation without industry con-
sent, participation of the tobacco industry would have advantages. The tobacco
industry is in the best position to change its business practices in a manner that
keeps cigarettes away from children. Moreover, consent of the regulated entity
would substantially minimize the likelihood that any constitutional challenge
would succeed. Further, some restrictions, in particular certain advertising restric-
tions that go beyond the FDA regulation, may depend upon consent in order to
survive constitutional review. Finally, there are other advantages to obtaining
industry consent, such as reducing the likelihood of protracted legal challenges
and minimizing delay in implementing the provisions of the Act.
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Some of the bills before Congress seek to accomplish the reduction in litigation
through provisions that would forbid tobacco companies from challenging the
bill’s advertising restrictions or that would withdraw benefits from companies if
they brought a legal challenge to the restrictions. We do not believe that these
are sound approaches because there is a significant chance that a court would
invalidate such provisions as a restriction on fully protected First Amendment
activity—namely, constitutional litigation.

We note, however, that a protocol could provide that manufacturers would
receive benefits only if they were subject to certain legal requirements; thus, even
if the provisions that directly imposed certain advertising restrictions were struck
down, the manufacturers could still be made subject to those restrictions, which
could be included as independent terms of the protocol. Manufacturers who signed
on to the protocol would therefore have little incentive to challenge the direct
imposition of the restrictions.

It is important to stress that consent is not a panacea and that even voluntary
provisions would still be open to substantial challenge. We believe, however, that
securing the industry’s cooperation would reduce the risks of protracted litigation.

V1. Conclusion

The conclusion that should be drawn from this discussion is that there are
advantages to having the tobacco industry’s participation in the nation’s effort
to reduce youth smoking, but that Congress should not allow the lack of such
consent to impede it from legislating to achieve the goals that the President has
set forth for comprehensive tobacco legislation. Even in the absence of consent,
Congress can increase the price of cigarettes, impose appropriately tailored, but
still significant, advertising restrictions on the industry, and achieve the important
public health goals that the President has identified.

DAVID W. OGDEN
Counselor to the Attorney General

- RANDOLPH D. MOSS  _-
Deputy Assistant Attorney General
Office of Legal Counsel
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A Senate bill addressing the disclosure to Congress of classified “whistleblower” information con-
cerning the intelligence community is unconstitutional because it would deprive the President of
the opportunity to determine how, when and under what circumstances certain classified informa-
tion should be disclosed to Members of Congress.

A House bill addressing the same subject is constitutional because it contains provisions that allow
for the exercise of the President’s constitutional authority.

May 20, 1998

Statement Before the
Permanent Select Committee on Intelligence

U.S. House of Representatives

I am pleased to be here to present the analysis of the Department of Justice
concerning the constitutionality of S. 1668 and H.R. 3829, two bills that address
disclosure to Congress of classified “whistleblower” information concerning the
intelligence community.

As the Department has previously indicated, it is our conclusion that S. 1668,
like the Senate passed version of section 306 of last year’s Intelligence Authoriza-
tion bill, is unconstitutional.1 It is unconstitutional because it would deprive the
President of the opportunity to determine how, when and under what cir-
cumstances certain classified information should be disclosed to Members of Con-
gress—no matter how such a disclosure might affect his ability to perform his
constitutionally assigned duties. In contrast, H.R. 3829 is constitutional because
it contains provisions that allow for the exercise of that authority.

I begin by briefly summarizing the principal provisions of S. 1668 and H.R.
3829. | then review the relevant constitutional history and doctrine. | conclude
by applying the relevant constitutional principles to the two bills. Because other
witnesses at the hearing today can best address the practical concerns posed by
legislation in this area, my remarks are limited to the relevant constitutional
considerations.

A

S. 1668 would require the President to inform employees of covered federal
agencies (and employees of federal contractors) that their disclosure to Congress

1 In addition, the Department of Justice took a similar position with respect to comparable legislation in a brief
that it filed in the Supreme Court in 1989 See Brief for Appellees, American Foreign Serv Ass'n v Garfinkel,
488 U.S 923 (1988) (No. 87-2127).
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of classified information that the employee (or contractor) reasonably believes pro-
vides direct and specific evidence of misconduct “is not prohibited by law, execu-
tive order, or regulation or otherwise contrary to public policy.” 2 The misconduct
covered by the bill includes not only violations of law, but also violations of
“any . . .rule[] or regulation,” and it encompasses, among other things, “gross
mismanagement, a gross waste of funds, [or] a flagrant abuse of authority.” 3

S. 1668 would thus vest any covered federal employee having access to classi-
fied information with a unilateral right to circumvent the process by which the
executive and legislative branches accommodate each other’s interests in sensitive
information. Under S. 1668, any covered federal employee with access to classi-
fied information that—in the employee’s opinion—indicated misconduct could
determine how, when and under what circumstances that information would be
shared with Congress. Moreover, the bill would authorize this no matter what
the effect on the President’s ability to accomplish his constitutionally assigned
functions. As discussed below, such a rule would violate the separation of
powers.4

B.

H.R. 3829 would amend the Central Intelligence Agency Act and the Inspector
General Act of 1978 to provide a means for covered executive branch employees
and contractors to report to the Intelligence Committees certain serious abuses
or violations of law or false statements to Congress that relate to “the administra-
tion or operation of an intelligence activity,” as well as any reprisal or threat
of reprisal relating to such a report. Under H.R. 3829, any employee or contractor
who wishes to report such information to Congress would first make a report
to the inspector general for the Central Intelligence Agency or their agency, as
appropriate. If the complaint appears credible, the relevant inspector general would
be required to forward the complaint to the head of his or her agency, and the
head of the agency would generally be required to forward the report to the Intel-
ligence Committees. Moreover, if the inspector general does not transmit the com-
plaint to the head of the agency, the employee or contractor would generally be

2Section 1(a)(1)(A)

3AL 1(a)(2)(A), (C)

4The Supreme Court has employed three principles in resolving separation of powers disputes First, where
“lejxphcit and unambiguous provisions of the Constitution prescribe and define just how [governmental] powers
are to be exercised,” INS v Chadha, 462 US 919, 945 (1983), the constitutional procedures must be followed
with precision Second, where the effect of legislation is to vest Congress itself, its members, or its agents with
‘“ either executive power or judicial power,”” the statute is unconstitutional Metropolitan Wash Airports Auth.
v Citizens for the Abatement of Aircraft Noise, Inc., 501 U.S 252, 274 (1991) (citation omitted). Finally, legislation
that affects the functioning of the Executive may be unconstitutional if it either ““ impermissibly undermine”]”
the powers of the Executive Branch" or “ ‘disrupts the proper balance between the coordinate branches [byj
preventling] the Executive Branch from accomplishing its constitutionally assigned functions *” Morrison v Olson,
487 U S 654, 695 (1988) (citations omitted) Because we conclude that S 1668 would violate separation of powers
under even the most lenient of these tests, there is no need to resolve whether one of the more stringent standards
applies
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permitted to submit the complaint—under defined conditions—to the Committees
directly.

Significantly, unlike S. 1668, H.R. 3829 provides that the head of the agency
or the Director of Central Intelligence may determine “in the exceptional case
and in order to protect vital law enforcement, foreign affairs, or national security
interests” not to transmit the inspector general’s report to the Intelligence
Committees and not to permit the employee or contractor directly to contact the
Intelligence Committees.5 Whenever this authority is exercised, the head of the
agency or the Director of Central Intelligence must promptly provide the Intel-
ligence Committees with his or her reasons for precluding the disclosure. In this
manner, H.R. 3829 would provide a mechanism for congressional oversight while
protecting the executive interest in maintaining the strict confidentiality of classi-
fied information when necessary to the discharge of the President’s constitutional
authority. As a result, unlike S. 1668, H.R. 3829 is consistent with the constitu-
tional separation of powers.

A host of precedents, beginning at the founding of the Republic, support the
view that the President has unique constitutional responsibilities with respect to
national defense and foreign affairs.6 As was recognized in the Federalist Papers
and by the first Congresses, secrecy is at times essential to the executive branch’s
discharge of its responsibilities in these core areas. Indeed, Presidents since
George Washington have determined on occasion, albeit very rarely, that it was

'See id §2(a), proposed new paragraph (5)(E) to be added to subsection (d) of section 17 of the Central Intel-
ligence Agency Act of 1949, 50 US.C §403q (1994 & Supp. li 1996), H R 3829, at §2(b)(1). proposed new
section 8H(e) to be added to the Inspector General Act of 1978.5 U S.C app §8 (1994 & Supp. 11 1996).

6The President’s national security and foreign affairs powers flow, in large part, from his position as Chief Execu-
tive, US. Const art 11, § 1, cl 1, and as CommaHder in Chief, id art 1l, §2, cI 1 They also denve from ihe
President’s more specific powers to “make Treaties,” id art Il, §2, cl. 2, to “appoint Ambassadors and
Consuls,” id, and to “receive Ambassadors and other public Ministers,” id. an 11, 83 See The Federalist No
64, at 392-94 (John Jay) (Clinton Rossiter ed, 1961) The Supreme Court has repeatedly recognized the President’s
authonty with respect to foreign policy See, eg , Department of the Navy v Egan, 484 U S 518, 529 (1988) (the
Supreme Court has “recognized ‘the generally accepted view that foreign policy was the province and responsibility
of the Executive’”) (quoting Haig v Agee, 453 U.S 280, 293-94 (1981)), Alfred Dunhill of London, Inc v Republic
of Cuba, 425 U S 682, 705 n.18 (1976) (“[TJhe conduct of Iforeign policy] is committed primarily to the Executive
Branch” ), United States v. Louisiana, 363 US I, 35 (1960) (the President is “the constitutional representative
of the United States in its dealings with foreign nations”); New York Times Co v United States, 403 U.S 713,
741 (1971) (Marshall. J, concurring) (“it is beyond cavil that the President has broad powers by virtue of his
primary responsibility for the conduct of our foreign affairs and his position as Commander in Chief’), id at 761
(Blackmun, J, dissenting) (“Article Il vests in the Executive Branch primary power over the conduct of foreign
affairs and places in that branch the responsibility for the Nation’s safety ”), see also United States v Kin-Hong,
110 F.3d 103, 1JO (1st Cir 1997) (“|0]Jur constitutional structure . places primary responsibility for foreign
affairs in the executive branch . . . .”), Ward v. Skinner, 943 F2d 157, 160 (1st Cir 1991) (Breyer, J) (“[Tlhe
Constitution makes the Executive Branch primarily responsible” for the exercise of “the foreign affairs
power”), cert, denied, 503 US 959 (1992), Sanchez-Espinoza t. Reagan, 770 F2d 202, 210 (DC Cir 1985)
(Scalia, J ) (“[BJroad leeway” is “traditionally accorded the Executive in matters of foreign affairs )
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necessary to withhold from Congress, if only for a limited period of time,
extremely sensitive information with respect to national defense or foreign affairs.7

Perhaps the most famous of the Founders’ statements on the need for secrecy
is John Jay’s discussion in the Federalist Papers. Jay observed:

There are cases where the most useful intelligence may be obtained,
if the persons possessing it can be relieved from apprehensions of
discovery. Those apprehensions will operate on those persons
whether they are actuated by mercenary or friendly motives; and
there doubtless are many of both descriptions who would rely on
the secrecy of the President, but who would not confide in that
of the Senate, and still less in that of a large popular assembly.
The convention have done well, therefore, in so disposing of the
power of making treaties that although the President must, in
forming them, act by the advice and consent of the Senate, yet he
will be able to manage the business of intelligence in such manner
as prudence may suggest.8

Our early history confirmed the right of the President to decide to withhold
national security information from Congress under extraordinary circumstances.
In the course of investigating the failure of General St. Clair’s military expedition
of 1791, the House of Representatives in 1792 requested relevant documents from
the executive branch.9 President Washington asked the Cabinet’s advice as to his
proper response “because [the request] was the first example, and he wished that
so far as it should become a precedent, it should be rightly conducted.” 10
Washington’s own view was that “he could readily conceive there might be
papers of. so secret a nature, as that they ought not to be given up.” 11

A few days later a unanimous Cabinet—including Secretary of State Thomas
Jefferson, Secretary of the Treasury Alexander Hamilton, and Attorney General

I See History of Refusals by Executive Branch Officials to Provide Information Demanded by Congress, 6 Op
O.L.C. 751 (1982) (compiling historical examples of cases in which the President withheld from Congress information
the release of which he determined could jeopardize national security).

s Tke Federalist No. 64, at 392 93 (John Jay) (Clinton Rossiter ed., 1561).

9 For recent scholarly discussions of this episode and its significance for the development of separation of powers,
see Gerhard Casper, Separating Power 28-31 (1997); David P. Cunie, The Constitution in Congress: The Federalist
Period 1789-1801, at 163-64 (1997).

An earlier episode had occurred in 1790 when, in response to a request from the House of Representatives, Sec-
retary of State Thomas Jefferson furnished that body with a report on Mediterranean trade. The report also touched
on advice provided by a confidential European source on the possibility of buying peace with Algiers, which was
endangering that trade. Jefferson relayed the source’s advice to the House, but stated that his or her “name is
not free to be mentioned here.” Report of Secretary of State Jefferson, Submitted to the House of Representatives
(Dec. 30, 1790) and Senate (Jan. 3, 1791), in | American Slate Papers. Foreign Relations 105 (1791). Jefferson
also submitted the report with a request that the Speaker treat it as a secret document; and when the report was
received, the House’s galleries were cleared. See Casper, supra at 47-50 The executive branch continues the practice
of redacting identifying information on confidential sources when providing secret information to Congress.

101 Wntings of Thomas Jefferson 303 (Andrew Lipscomb ed. 1903) (The Anas).

111d.
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Edmund Randolph—concurred. The Cabinet advised the President that, although
the House “might call for papers generally,” *“the Executive ought to commu-
nicate such papers as the public good would permit, and ought to refuse those,
the disclosure of which would injure the public.” 12 The Executive “consequently
w[as] to exercise a discretion” in responding to the House request.13 The Cabinet
subsequently advised the President that the documents in question could all be
disclosed consistently with the public interest.14

Although President Washington ultimately decided to produce the requested
documents, they were actually produced only after the House, on April 4, 1792,
substituted a new request apparently recognizing the President’s discretion by
asking only for papers “of a public nature.” 15

Two years later, President Washington adhered to his conclusion regarding the
respective authorities of the executive and legislative branches. Acting upon the
advice of Attorney General William Bradford and other Cabinet officers, Wash-
ington responded to an unqualified request from the Senate for correspondence
between the Republic of France and the United States minister for France by pro-
viding the relevant correspondence, except for “those particulars which, in [his]
judgment, for public considerations, ought not to be communicated.” 16

In 1796, when a controversy arose regarding whether President Washington
could be required to provide the House of Representatives with records relating
to the negotiation of the Jay Treaty, James Madison—who was then a Member
of the House—conceded that even where Congress had a legitimate purpose for
requesting information the President had authority “to withhold information, when
of a nature that did not permit a disclosure of it at the time.” 17

121d. at 304.

n ld.

"““Id at 305

15 3 Annals of Cong 536 (1792); see also Abraham D. Sofaer, War, Foreign Affairs and Constitutional Power
82-83 (1976), Casper, supra at 29.

54 Annals of Cong 56 (1794), see Sofaer, supra at 83-85. The Cabinet officers whom Washington consulted
and who all agreed that he could withhold at least part of the material from the Senate were Hamilton, Randolph
and Knox. Id. at 83 Randolph also informed Washington that he had met pnvately with Madison and with Justice
James Wilson (another influential Framer), who provided similar advice Id at 83-84 n *. “[NJo further Senate
action was taken to obtain the material withheld ” Id. at 85.

175 Annals of Cong. 773 (1796) As President Washington observed in declining the House’s request

The nature of foreign negotiations requires caution, and their success must often depend on secrecy,

and even, when brought to a conclusion, a full disclosure of all the measures, demands, or eventual conces-

sions which may have been proposed or contemplated would be extremely impolitic: for this might have

a pernicious influence on future negotiations; or produce immediate inconveniences, perhaps danger and

mischief, in relation to other Powers
Id at 760. Washington had previously sought and received advice from Alexander Hamilton, then in private practice
in New York Hamilton provided Washington with a draft answer to the House, which had stated in part “A discre-
tion in the Executive Department how far and where to comply in such cases is essential to the due conduct of
foreign negotiations ” Letter from Alexander Hamilton to George Washington (Mar 7, 1796), in 20 The Papers
of Alexander Hamilton at 68 (Harold C Syrett ed , 1974)

Although the Executive’s concerns wiih the confidentiality of diplomatic materials certainly loomed large in the
1796 dispute, it would overstate the point to view the entire controversy as turning exclusively on the issue of
“executive privilege ” Washington rested his position partly on the alternative ground that the Constitution gave
the House no role in the treaty-making process Moreover, it appears that the controversy “had a somewhat ‘aca-
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Congressional recognition of this power in the President extends well into recent
times.18 Moreover, since the Washington Administration, Presidents and their
senior advisers have repeatedly concluded that our constitutional system grants
the executive branch authority to control the disposition of secret information.
Thus, then-Attorney General Robert Jackson declined, upon the direction of Presi-
dent Franklin Roosevelt, a request from the House Committee on Naval Affairs
for sensitive FBI records on war-time labor unrest, citing (among other grounds)
the national security.19 Similarly, then- Assistant Attorney General William
Rehnquist concluded almost thirty years ago that “the President has the power
to withhold from [Congress] information in the field of foreign relations or
national security if in his judgment disclosure would be incompatible with the
public interest.” 20

The Supreme Court has similarly recognized the importance of the President’s
ability to control the disclosure of classified information. In considering the statu-
tory question whether the Merit Systems Protection Board could review the rev-
ocation of an executive branch employee’s security clearance, the Court in Depart-
ment of the Navy v. Egan also addressed the President’s constitutional authority
to control the disclosure of classified information:

The President ... is the “Commander in Chief of the Army and
Navy of the United States.” U.S. Const., Art. Il, §2. His authority
to classify and control access to information bearing on national
security . . . flows primarily from this constitutional investment of
power in the President and exists quite apart from any explicit
congressional grant. . . . This Court has recognized the Govern-
ment’s “compelling interest” in withholding national security
information from unauthorized persons in the course of executive

business. . . . The authority to protect such information falls on
the President as head of the Executive Branch and as Commander
in Chief.2

Similarly, in discussing executive privilege in United States v. Nixon, a unani-
mous Supreme Court emphasized the heightened status of the President’s privilege

demic' character because the Senate had received ail the papers, and the House members apparently could inspect
them at the Senate.” Casper, supra at 65

iZSee, e.g, S Rep. No. 86-1761, at 22 (1960) (the Senate Committee on Foreign Relations, after failing to per-
suade President Kennedy to abandon his claim of executive privilege with respect to information relating to the
U-2 incident in May, 1960, criticized the President for his refusal to make the information available but acknowledged
his legal right to do so' “The committee recognizes that the administration has the legal right to refuse the information
under the doctrine of executive privilege.” ).

19See Position of the Executive Department Regarding Investigative Reports, 40 Op. Att’y Gen. 45, 46 (1941)

20 Memorandum from John R. Stevenson, Legal Adviser, Department of State, and William H Rehnquist, Assistant
Attorney General, Office of Legal Counsel, Re: The President's Executive Privilege to Withhold Foreign Policy
and National Security Information at 7 (Dec. 8, 1969).

21 Department of the Navy v. Egan, 484 U S. at 527 (citations omitted)
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in the context of “military, diplomatic, or sensitive national security secrets.” 22
Although declining in the context of that criminal case to sustain President
Nixon’s claim of privilege as to tape recordings and documents sought by sub-
poena, the Supreme Court specifically observed that the President had not
“place[d] his claim of privilege on the ground that they are military or diplomatic
secrets. As to these areas of Art. Il duties the courts have traditionally shown
the utmost deference to Presidential responsibilities.” 23

Other statements by individual Justices and the lower courts reflect a similar
understanding of the President’s power to protect national security by maintaining
the confidentiality of classified information.24 Justice Stewart, for example, dis-
cussed this authority in his concurring opinion in New York Times Co. v. United
States (the “Pentagon Papers” case):

[17t is elementary that the successful conduct of international diplo-
macy and the maintenance of an effective national defense require

both confidentiality and secrecy. ... In the area of basic national
defense the frequent need for absolute secrecy is, of course, self-
evident.

| think there can be but one answer to this dilemma, if dilemma
it be. The responsibility must be where the power is. If the Con-
stitution gives the Executive a large degree of unshared power in
the conduct of foreign affairs and the maintenance of our national
defense, then under the Constitution the Executive must have the
largely unshared duty to determine and preserve the degree of
internal security necessary to exercise that power successfully.
[1]t is clear to me that it is the constitutional duty of the Executive
to protect the confidentiality necessary to carry out its respon-

22 United States v. Nixon, 418 U S. 683, 706 (1974), see also id at 710, 712 n 19

231d. at 710, see also United States v. Reynolds, 345 U S 1 (1953) (recognizing privilege in judicial proceedings
for “state secrets” based on determination by senior Executive officials)

24See, eg, Webster v Doe, 486 U.S 592, 605-06 (1988) (O’Connor, J, concurring in part and dissenting in
part) (“The functions performed by the Central Intelligence Agency and the Director of Central Intelligence lie
at the core of ‘the very delicate, plenary and exclusive power of the President as the sole organ of the federal
government in the field of international relations . . The authority of the Director of Central Intelligence to control
access to sensitive national security information by discharging employees deemed to be untrustworthy flows pri-
marily from this constitutional power of the President ”) (citation omitted), New York Times Co. v. United
States, 403 U S at 741 (Marshall, J, concurring) (case presented no issue “regarding the President’s power as
Chief Executive and Commander m Chief to protect national security by disciplining employees who disclose
information and by taking precautions to prevent leaks”), Greene v. McElroy, 360 U.S 474, 513 (1959) (Clark,
J , dissenting) (it is “basic” that “no person, save the President, has a constitutional right to access to governmental
secrets”); Guillot v Garrett, 970 F2d 1320, 1324 (4th Cir 1992) (President has “exclusive constitutional authonty
over access to national security information”); Dorfnont v Brown, 913 F2d 1399, 1405 (9th Cir 1990) (Kozinskj,
J, concurring) (“Under the Constitution, the President has unreviewable discretion over secunty decisions made
pursuant to his powers as chief executive and Commander-in-Chief ”), cert denied, 499 U S. 905 (1991)
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sibilities in the fields of international relations and national
defense.

m.

In applying these constitutional principles to S. 1668 and H.R. 3829, we take
as a given that Congress has important oversight responsibilities and a corollary
interest in receiving information that enables it to carry out those responsibilities.26
Those interests obviously include Congress’s ability to consider evidence of mis-
conduct and abuse by the Executive’s agents. H.R. 3829, however, demonstrates
that it is possible to develop procedures for providing Congress information it
needs to perform its oversight duties, while not interfering with the President’s
ability to control classified information when necessary to perform his constitu-
tionally assigned duties.

A

In analyzing S. 1668, there is no need to resolve the precise parameters of the
President’s authority to control access to classified diplomatic and national secu-
rity information. Instead, we have focused on the specific problem presented by
the bill, which, in defined circumstances, gives a unilateral right of disclosure
to every executive branch employee with access to classified information.27 The
reach of S. 1668 is sweeping: it would authorize any covered federal employee
to foreclose or circumvent a presidential determination that restricts congressional
access to certain classified information in extraordinary circumstances.

S. 1668 is inconsistent with Congress’s traditional approach to accommodating
the executive branch’s interests with respect to national security information. In
the National Security Act, for example, Congress itself recognized the need for
heightened secrecy in certain “‘extraordinary circumstances affecting vital interests
of the United States,” and authorized the President to sharply limit congressional
access to information relating to covert actions in such cases.28 An example of

25New York Times Co v United States, 403 U S at 728-30 (Stewart, J., concurring) (footnote omitted)

26See, e g, McGram v. Daugherty, 273 U S 135 (1927)

27We do not use the word “right” in the sense of a legally enforceable right. Rather, the term is intended to
convey our understanding that the bill would purport to require the President to inform employees that they have
standing authorization or permission to convey national security information directly to Congress without receiving
specific authorization to convey the particular information in question We have not analyzed the possible implications
this legislation might have with respect to judicial enforcement of employee legal rights.

2SSee 50 U.S.C §413b(c)(2) (1994) (“If the President determines that it is essential to limit access to the finding
to meet extraordinary circumstances affecting vital interests of the United States, the finding may be reported to
the chairmen and ranking minority members of the intelligence committees, the Speaker and minority leader of
the House of Representatives, the majority and minority leaders of the Senate, and such other member or members
of the congressional leadership as may be included by the President ™). Even with this more protective standard.
President Bush expressly reserved his constitutional authonty to withhold disclosure for a penod of time See S
Rep. No. 102-85, at 40 (1991) See also 50 U S C. §413b(c)(3> (1994) (“Whenever a finding is not reported pursuant

Continued
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accommodation between the branches that is even more directly applicable to the
present context is the National Security Act’s recognition that the intelligence
agencies on occasion need to redact sources and methods and other exceptionally
sensitive intelligence information from materials they provide to the Intelligence
Committees.29

In contrast, S. 1668 would deprive the President of his authority to decide, based
on the national interest, how, when and under what circumstances particular classi-
fied information should be disclosed to Congress.30 This is an impermissible
encroachment on the President’s ability to carry out core executive functions. In
the congressional oversight context, as in all others, the decision whether and
under what circumstances to disclose classified information must be made by
someone who is acting on the official authority of the President and who is ulti-
mately responsible to the President. The Constitution does not permit Congress
to authorize subordinate executive branch employees to bypass these orderly
procedures for review and clearance by vesting them with a unilateral right to
disclose classified information—even to Members of Congress. Such a law would
squarely conflict with the Framers’ considered judgment, embodied in Article Il
of the Constitution, that, within the executive branch, all authority over matters
of national defense and foreign affairs is vested in the President as Chief Executive
and Commander in Chief.31

It has been suggested that S. 1668 (at least with modest revisions) would strike
an acceptable balance between the competing executive and legislative interests
relating to the control of classified information, and would thus survive review
under ordinary separation of powers principles.32 That balance under S. 1668,
however, would be based on an abstract notion of what information Congress
might need to know relating to some future inquiry and what information the
President might need to protect in light of some future set of world events. Such
an abstract resolution of the competing interests at stake is simply not consistent
with the President’s constitutional responsibilities respecting national security and
foreign affairs. He must be free to determine, based on particular—and perhaps

to paragraph (1) or (2) of this section, the President shall fully inform the intelligence committees in a timely fashion
and shall provide a statement of the reasons for not giving prior notice.” ).

29See 50 U.S C §413a (1994) (“To the extent consistent with due regard for the protection from unauthorized
disclosure of classified information relating to sensitive intelligence sources and methods or other exceptionally sen-
sitive matters, the Director of Central Intelligence and the heads of all departments, agencies, and other entities
of the United States Government involved in intelligence activities shall . . keep the intelligence committees fully
and currently informed of all intelligence activities )

10C/ United States ex rel Touhy v Ragen, 340 US 462, 468 (1951) (“When one considers the variety of
information contained in the files of any government department and the possibilities of harm from unrestricted
disclosure , the usefulness, indeed the necessity, of centralizing determination as to whether subpoenas duces
tecum will be willingly obeyed or challenged is obvious ™)

3L This is not to suggest that Congress wholly lacks authonty regarding the treatment of classified information,
see New York Times Co v United States, 403 U S at 740 (White, J., concumng), but rather that Congress may
not exercise that authonty in a manner that undermines the President’s ability to perform his constitutionally assigned
duties.

32See Whistleblower Protections for Classified Disclosures* Hearings Before the Senate Select Comm on Intel-
ligence, 105th Cong. 8 (1998) (statement of Prof. Peter Raven-Hansen)
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currently unforeseeable—circumstances, that the security or foreign affairs
interests of the Nation dictate a particular treatment of classified information.

Furthermore, S. 1668 also undermines the traditional, case-by-case process of
accommodating the competing needs of the two branches—a process that reflects
the facts and circumstances of particular situations. As one appellate court has
observed, there exists “an implicit constitutional mandate to seek optimal
accommodation [between the branches] through a realistic evaluation of the needs
of the conflicting branches in the particular fact situation.” 33 Rather than
enabling balances to be struck as the demands of specific situations require, S.
1668 would attempt to legislate a procedure that cannot possibly reflect what com-
peting executive and legislative interests may emerge with respect to some future
inquiry. It would displace the delicate process of arriving at appropriate accom-
modations between the branches with an overall legislated “solution” that paid
no regard to unique—and potentially critical—national security and foreign affairs
considerations that may arise. This approach contrasts with that of H.R. 3829,
which would balance the competing legislative and executive interests at stake
in a manner that would permit rational judgments to be made in response to real
world events.

B.

H.R. 3829 does not present the constitutional infirmity posed by S. 1668. H.R.
3829 does not vest any executive branch employee who has access to classified
information with a unilateral right to determine how, when and under what cir-
cumstances classified information will be disclosed to Members of Congress and
without regard for how such a disclosure might affect the President’s ability to
perform his constitutionally assigned duties.

Instead, H.R. 3829 would establish procedures under which employees who
wish to report to Congress must first submit their complaint to an inspector gen-
eral, who would review it for credibility and then submit the complaint to the
agency head before it is forwarded to Congress. This process would allow for
the executive branch review and clearance process that S. 1668 would foreclose.
H.R. 3829 would further authorize heads of agencies and the Director of Central
Intelligence, upon the completion of that process, to decide not to transmit an
employee’s complaint to the Intelligence Committees, or allow the employee to
contact the Committees directly, “in the exceptional case and in order to protect
vital law enforcement, foreign affairs, or national security interests.” 34 If such

BUnited States v. American Tel &Tel Co, 567 F2d 121, 127(D.C.Cir. 1977) (emphasis added).

3Aln light of S 1668’s focus on the intelligence community and classified information, the Department’s analysis
of the bill’s constitutionality has focused on its interference with the President’s authonty to protect confidential
national security and foreign affairs information. Of course, other constitutionally-based confidentiality interests can
be implicated by employee disclosures to Congress H R 3829 appropriately recognizes that such disclosures also
should not compromise vital law enforcement interests
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a decision were made, then the head of agency or Director of Central Intelligence
would be required to provide the Committees with the reason for the determina-
tion.

Not only would H.R. 3829 thus avoid the constitutional infirmity of S. 1668
by allowing for review by the President or officials responsible to him, it would
also allow for the operation of the accommodation process traditionally followed
between the legislative and executive branches regarding disclosure of confidential
information. Upon receipt of the explanation for a decision not to allow an
employee complaint to go forward, the Intelligence Committees could contact the
agency head or Director of Central Intelligence to begin the process of seeking
to satisfy the Committees’ oversight needs in ways that protect the executive
branch’s confidentiality interests. The bill’s procedures are thus consistent with
our constitutional system of separation of powers.

.

We recognize that Congress has significant interests in disclosure of evidence
of wrongdoing or abuse. There is an inevitable tension, however, between pre-
serving the secrecy necessary to permit the President to perform his constitu-
tionally assigned duties and permitting the disclosures necessary to permit
congressional oversight. Under relevant constitutional doctrine, Congress may not
resolve this tension by vesting in individual federal employees the power to con-
trol disclosure of classified information. For this reason, we have concluded that
S. 1668 is unconstitutional. H.R. 3829 does not contain this constitutional infirmity
and is constitutional.

RANDOLPH D. MOSS

Deputy Assistant Attorney General
Office of Legal Counsel
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Permissibility Under Posse Comitatus Act of Detail of Defense
Department Civilian Employee to the National Infrastructure
Protection Center

The proposed detail of a civilian employee of the Department of Defense to the National Infrastructure
Protection Center, a component of the Federal Bureau of Investigation, is permissible under the
Posse Comitatus Act.

May 26, 1998

Memorandum Opinion for the General Counsel

Federal Bureau of Investigation

This memorandum responds to your request that the Office of Legal Counsel
consider the effect of the Posse Comitatus Act (“PCA”), 18 U.S.C. § 1385 (1994),
on a proposed staffing and organizational arrangement whereby a civilian
employee of the Department of Defense will be detailed to the National Infrastruc-
ture Protection Center (“NIPC”) to serve in that office as a deputy chief. We
conclude that the proposed arrangement is permissible under the PCA.

We draw our understanding of the proposed staffing and organizational arrange-
ment of the NIPC from several discussions that we have had with your office
and the Department of Defense and two memoranda that you have sent to us
on this matter.1 The NIPC is a component within the Federal Bureau of Investiga-
tion (“FBI”) that, we understand, will coordinate and integrate the policy and
planning of the United States government in connection with the security of the
Nation’s computer and information technology infrastructure. In addition, the
NIPC will exercise supervision over certain FBI criminal investigations relating
to matters of infrastructure security.

Under the organizational plan that you have described to us, the NIPC will
be headed by a chief, who will be an official of the FBI. In addition, there will
be two deputy chiefs. One deputy chief will be an FBI employee, and this FBI
deputy will have supervisory authority over all criminal investigatory matters
involving the NIPC. The second deputy chief will be detailed to the FBI from
the Department of Defense pursuant to a memorandum of understanding
(“MOU”) between the two agencies.2 The MOU will provide that the Defense
deputy will have no supervisory authority over criminal investigatory matters. The
Defense deputy will supervise other NIPC matters relating, for example, to policy

1Memorandum for Beth Nolan, Deputy Assistant Attorney General, Office of Legal Counsel, from Larry R Parkin-
son. General Counsel, Federal Bureau of Investigation, Re Request for Opinion on Certain Posse Comitatus Act
Issues (Mar 25, 1998), and Memorandum for Beth Nolan, Deputy Assistant Attorney General, Office of Legal
Counsel, from Larry R Parkinson, General Counsel, Federal Bureau of Investigation, Re Supplement to Posse Com-
italiis Act Opinion Request (Apr 23, 1998)

2By virtue of being a detailee to the FBI, the deputy chiet from the Department of Defense will be, at least
in some regards, an employee of the FBI See infra note 5 For clanty, we refer to him here as the “Defense
deputy ”
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and coordination. We further understand that your staffing arrangements call for
the detailee from Defense to be a civilian employee of that department. Finally,
we understand that in the event of a vacancy for any reason in the position of
chief of NIPC, the FBI deputy chief will be first in the order of succession and
that under no circumstances will the Defense deputy fill such a vacancy.

Our review of this proposal begins with the text of the PCA. The PCA prohibits
the use of “any part of the Army or the Air Force as a posse comitatus or other-
wise to execute the laws.” 3 18 U.S.C. §1385. The PCA does not, by its terms,
apply to Navy or Marine Corps personnel. Hayes v. Hawes, 921 F.2d 100, 102-
03 (7th Cir. 1990); Electronic Surveillance Opinion at 2 n.I.

The Department of Defense has implemented the restrictions of the PCA and
related statutes through Departmental Directive 5525.5, “DoD Cooperation with
Civilian Law Enforcement Officials” (Jan. 15, 1986). The Directive applies the
restrictions of the PCA to the Navy and Marine Corps, as well as the Army and
Air Force. Directive 5525.5(B). Unless we indicate otherwise by use of a more
specific reference or citation, we use the term “PCA” to refer to the original
statute itself, the related statutes, and the implementing Directive of the Depart-
ment of Defense.

Relevant caselaw and opinions of this Office reflect the view that the PCA
is intended to prohibit military personnel from directly coercing, threatening to
coerce, or otherwise regulating civilians in the execution of criminal or civil laws.
See, e.g., Allred, 867 F.2d at 871; Bissonette v. Haig, 776 F.2d 1384, 1390 (8th
Cir. 1985); Electronic Surveillance Opinion at 7; Letter for Deanne Siemer, Gen-
eral Counsel, Department of Defense, from Mary C. Lawton, Deputy Assistant
Attorney General, Office of Legal Counsel at 2 (Mar. 24, 1978) (regarding use
of military personnel to assist Department of Justice in fraud investigations against
contractors for Department of Defense) (“Fraud Investigations Opinion™).

In applying this general prohibition, courts and this Office have generally
focused on three factors. First, the PCA is violated where civilian law enforcement
authorities make “direct active use” of military personnel to execute the laws.

3 The phrase “posse comitatus” translates from Latin as the “power of the county” and was used at common
law to refer to local citizens over the age of 15 upon whom a sheriff could call for assistance in preventing any
type of civil disorder United States v Yunis, 681 F Supp 891 n.l (D.D.C 1988) (citations omitted), affd, 924
F.2d 1086 (DC. Cir. 1991) The PCA was adopted in 1878 in response to objections from southern States to the
participation of the United States Army in civilian law enforcement during the Reconstruction penod. United States
v Allred, 867 F.2d 856, 870 (5th Cir. 1989), Memorandum for Jo Ann Harris, Assistant Attorney General, Criminal
Division, from Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Use of Military Personnel
for Monitoring Electronic Surveillance at 7 (Apr. 5, 1994) (“ Electronic Surveillance Opinion")

The PCA has been supplemented by other statutes, 10 U.S C §§ 371-382 (1994 & Supp. N 1996), which authonze
military assistance to civilian law enforcement agencies in specific types of matters. Section 375 of title 10 requires
the Secretary of Defense to prescribe “such regulations as may be necessary” to ensure that such assistance does
not include certain direct participation by military personnel in civilian law enforcement matters, such as conducting
searches and seizures or making arrests, id. §375, as would be prohibited by the PCA itself. See id. §378.
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United States v. Red Feather, 392 F. Supp. 916, 921 (D.S.D. 1975); see Yunis,
681 F. Supp. at 892; Military Use of Infrared Radars Technology to Assist Civilian
Law Enforcement Agencies, 15 Op. O.L.C. 36, 45—46 (1991); Fraud Investigations
Opinion at 11, 15.

Second, the PCA may be violated when the use of military personnel pervades
the activities of civilian law enforcement. Hayes, 921 F.2d at 104; United States
v. Bacon, 851 F.2d 1312, 1313 (11th Cir. 1988); United States v. Hartley, 796
F.2d 112, 114 (5th Cir. 1986); United States v. Hartley, 678 F.2d 961, 978 (11th
Cir. 1982); Yunis, 681 F. Supp. at 892; United States v. Jaramillo, 380 F. Supp.
1375 (D. Neb. 1974), appeal dismissed, 510 F.2d 808 (8th Cir. 1975); Electronic
Surveillance Opinion at 9 (citing Yunis).

Third, the PCA prohibits military authorities from subjecting civilians to mili-
tary regulations, proscriptions, or compulsions. United States V. McArthur, 419
F. Supp. 186 (D.N.D.1975), affd sub nom. United States v. Casper, 541 F.2d
1275 (8th Cir. 1976); Yunis, 681 F. Supp. at 892; 15 Op. O.L.C. at 45-46; see
also Bacon, 851 F.2d at 1313 (citizenry may not be subjected to the “regulatory
exercise of military power”); Bissonette, 776 F.2d at 1390 (military may not actu-
ally regulate, forbid or compel some conduct by civilians).

Military personnel may assist in civilian law enforcement where the participa-
tion does not run afoul of the factors identified above. See, e.g.. United States
v. Stouder, 724 F. Supp. 951, 953 (M.D. Ga. 1989) (Air Force personnel may
assist in conduct of FBI investigation); Electronic Surveillance Opinion at 9 (mili-
tary personnel may monitor electronic surveillance transmissions for use in civilian
law enforcement); Fraud Investigations Opinion at 13-15 (military personnel may
provide advice to FBI investigation and share relevant information). Thus, this
Office has previously concluded that the PCA, although prohibiting direct inter-
action between the military and civilian personnel in most circumstances, permits
a broad degree of cooperation between the military and civilian law enforcement.
15 Op. O.L.C. at 46 (citing legislative history of 10 U.S.C. 88371-382). More
specifically, the PCA does not bar “military expert advice or technical assistance
to civilian authorities.” Fraud Investigations Opinion at 11. Such expert advice
and technical assistance does not “create the danger of military compulsion of
civilians,” which Congress sought to prohibit through the PCA. Id.; see also
Bissonette, 776 F.2d at 1390 (distinguishing between military assistance and sup-
port for civilian law enforcement from active participation that would constitute
military compulsion of civilians).

In addition, where the military has “a legitimate interest” for its own pro-
ceedings or matters involving the “internal administration [of the military] or the

performance of its proper functions,” the military may participate, to the extent
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of its interest, in civil law enforcement.4 Fraud Investigations Opinion at 12, 14;
see, e.g., Bacon, 851 F.2d at 1313 (military may aid civilian law enforcement
investigation into illegal drug sales to “both civilians and army personnel”);
Fraud Investigations Opinion at 13-15 (military may assist and participate in
investigation into fraud by military contractors). Nothing in the PCA suggests that
Congress intended to circumscribe military participation in legitimately military
matters. Id. at 12-13.

n.

The staffing and organizational arrangements that you have proposed are
permissible under the PCA because a civilian employee of the Department of
Defense would not fall within the statutory or regulatory scope of the PCA.5 By
its plain terms, the PCA applies only to personnel who are “part” of the Army
or Air Force. 18 U.S.C. §1385 (unlawful to use “any part of the Army or Air
Force as a posse comitatus to execute the law”); see also Bacon, 851 F.2d at
1313 (applying PCA to “military personnel”); Hartley, 796 F.2d at 114 (same);
Bissonette, 776 F.2d at 1389 (applying PCA to “Army or Air Force personnel”);
Yunis, 681 F. Supp. at 892 (applying PCA to “military personnel”); see also
Transportation Opinion at 2 (military personnel detailed to civilian agency are
not “part” of the military and not subject to PCA); 10 Op. O.L.C. at 121 (PCA
does not apply to military personnel functioning in civilian capacity under civilian
command); cf. Memorandum for Jamie Gorelick, Deputy Attorney General, from
Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Use
of Military to Enforce Immigration Laws at 9-10 (May 10, 1994) (distinguishing
between “employees of the United States” and “members of the Armed
Forces” ). Similarly, the Defense Directive, extending the statutory restrictions to

4Conversely, the PCA prohibits military personnel in law enforcement matters “that were of concern only to
the civil authorities ” Fraud Investigations Opinion at 14 Military participation in such matters is impermissible
because it would run afoul of the first factor in the PCA analysis, the direct active use of the military in civilian
law enforcement. See id.

5Earlier opinions of this Office concluded that military personnel who are detailed to a civilian agency are not
covered by the PCA because they are employees of the civilian agency for the duration of their detail, “subject
to the exclusive orders” of the head of the civilian agency, and therefore “are not ‘any part’* of the military
for purposes of the PCA Memorandum for Benjamin Forman, Assistant General Counsel, Department of Defense,
from William H. Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re Legality ofdeputizing military
personnel assigned to the Department of Transportation (Sept. 30, 1970) (“Transportation Opinion”) (military per-
sonnel detailed to the Department of Transportation to serve as security guards on civilian aircraft), see Assignment
of Army Lawyers to the Department of Justice, 10 Op. O.L.C. 115, 121 (1986) (PCA “would not be implicated
if [Army] lawyers were detailed on a full-time basis . in an entirely civilian capacity under the supervision
of civilian personnel”)

The proposed duties of the Defense deputy, unlike those addressed in the opinions cited above, will involve super-
visory authority and the formulation of policy As a result, it is not settled whether the rule reflected in these earlier
opinions—that military personnel detailed to a civilian agency are not covered by the PCA—would apply to a mihtaiy
officer detailed to the NIPC as a deputy chief. We do not rely, however, upon the status of the Defense deputy
as a detailee for our conclusion in this opinion because we find that the fact that the Defense deputy will be a
civilian employee of the Department of Defense makes the proposed arrangement permissible under the PCA. Thus,
we have not resolved—and we do not address here—whether or not the PCA would permit a detailed military
officer to serve as an NIPC deputy chief
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the Navy and Marine Corps, excludes from its scope civilian employees of the
Department. Directive 5525.5(B)(3) (restrictions do not apply to a “civilian
employee of the Department of Defense” ).6 This Office has distinguished between
civilian and military personnel by applying the PCA to “persons subject to mili-
tary discipline.” Fraud Investigations Opinion at 11.

In addition, the bifurcated structure of the NIPC and the particular duties to
be assigned under the proposed arrangement appear to make it unlikely that the
Defense deputy will “execute the laws” as that term is understood in the context
of the PCA. Because the status of the Defense deputy as a civilian employee
provides an independent basis for concluding that the proposed arrangement is
permissible under the PCA, we do not resolve whether the structure of the NIPC
and the duties of the Defense deputy provide an alternative basis for concluding
that the proposed arrangement satisfies the PCA. Nonetheless, several consider-
ations suggest that the proposed Defense deputy position, as you have described
it, would be consistent with the PCA, independent of the civilian status of the
occupant.7

The NIPC is structured so that the duties of the Defense deputy are separated
from the oversight, control and conduct of NIPC criminal investigations. Thus,
the actions that the Defense deputy will take appear unlikely to fall within the
prohibitions of the PCA. The Defense deputy will have no direct or active involve-
ment in criminal investigations. Moreover, the separation of the Defense deputy
from criminal investigations diminishes the possibility that part of the military
would “pervade” the civilian investigations effort. Finally, given the bifurcated
structure, it seems unlikely that the Defense deputy would be in a position to
engage in civilian law enforcement activities that would subject the citizenry to
military power.8

The duties of the Defense deputy appear to correspond with those responsibil-
ities that this Office previously has found to be consistent with the requirements
of the PCA. As we understand it from your descriptions, the role of the Defense
deputy in connection with the development of policy and planning in the NIPC
appears consistent with the provision of expert advice to civilian law enforcement
authorities. See Fraud Investigations Opinion at 12. Moreover, the planning and
coordination function of the Defense deputy appears to fit squarely with the earlier

6The exception for civilian employees does not extend to civilian employees who are “under the direct command
and control of a military officer ” Directive 5525.5(B)(3) We understand that the civilian employee to be detailed
in connection with the NIPC deputy chief position will not be an individual from a component within the Department
of Defense that is headed by a military officer Thus, the Defense deputy will be a civilian employee within the
meaning of the Directive

7Because our assessment in this regard is not determinative, in the event that the Defense deputy position were
filled by a member of the military, and thus someone potentially subject to the prohibitions of the PCA while
at the NIPC, see supra note 5, we would require a detailed examination of the relevant structure and duties lo
determine whether they fully satisfy the requirements of the PCA

8Because the proposed bifurcated structure appears to remove the Defense deputy from criminal investigative
matters so completely, we have no occasion here to address the extent to which the PCA might permit the participa-
tion of the Defense deputy tn the law enforcement duties of the NIPC.
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observation of this Office that the PCA permits extensive cooperation between
military and civilian officials without direct military participation in law enforce-
ment. 15 Op. O.L.C. at 46.

In addition, we understand that the military has a significant interest.in the
maintenance of infrastructure security in connection with the operation of the
Nation’s defense systems and the prevention of hostile acts against the United
States. Thus, the Defense deputy’s involvement in the NIPC will advance legiti-
mate military ends, thus satisfying one of the considerations that we have looked
to in determining the applicability of the PCA. See, e.g., Fraud Investigations
Opinion at 16 (concluding that the PCA permits military assistance to civilian
law enforcement regarding matters related to the Department of Defense).

Because the proposed deputy chief of the NIPC to be detailed to the FBI from
the Department of Defense will be a civilian employee, the proposed arrangement
is permissible under the PCA. In addition, the separation of the Defense deputy
from the oversight and conduct of criminal investigations, although not a basis
for our conclusion in this opinion, also appears to be consistent with the require-
ments of the PCA.

WILLIAM MICHAEL TREANOR

Deputy Assistant Attorney General
Office ofLegal Counsel
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Appointment of Vice Chair of Federal Reserve Board to Serve
Concurrently as Chair of the District of Columbia Financial
Responsibility and Management Assistance Authority

The Vice Chair of the Federal Reserve Board may also serve as Chair of the District of Columbia
Financial Responsibility and Management Assistance Authority without violating sections 205 or
208 of title 18. Her dual service would also have to comply with the Federal Reserve Act’s “entire-
time” requirement.

June 1, 1998
Memorandum Opinion for the Counsel to the President

You have asked for our views on whether the President may appoint Alice
Rivlin to be Chair of the District of Columbia Financial Responsibility and
Management Assistance Authority (the “Authority”), while Dr. Rivlin continues
to serve in her current capacity as Vice Chair and a member of the Board of
Governors of the Federal Reserve System (the “Federal Reserve Board”). Upon
review of the federal conflict of interest statutes,1the prohibition on compensation
for dual offices, and the requirements of the Federal Reserve Act, we conclude
that the relevant statutory authorities do not prohibit the proposed appointment,
but that Dr. Rivlin must continue to perform her duties as Vice Chair of the Fed-
eral Reserve Board on a full-time basis. She would thus have to work with the
Federal Reserve Board and its General Counsel to ensure compliance with the
Federal Reserve Act.

I. Background

Congress created the Authority in 1995,2 pursuant to its constitutional authority
over the District of Columbia.3 The Authority is “an entity within the government
of the District of Columbia.” §101(a), 109 Stat. at 100. It consists of five mem-
bers appointed by the President, in accordance with specific statutory criteria,4
one of whom is designated by the President to be the Chair of the Authority.

1We have consulted with the Office of Government Ethics with regard to the application of the conflict of interest
statutes to this matter

2District of Columbia Financial Responsibility and Management Assistance Act of 1995, Pub L No 104-8,
109 Stat 97 (the “D.C. Financial Responsibility Act” or the “Act”). Subsequent to its 1995 enactment, the Act
was amended several times in respects not material to the analysis below, unless otherwise citcd.

21d §2(c)(2), 109 Stat. at 98 (citing U.S Const art 1, §8, cl 17)

4 The Act provides that a member of the Authonty must be an individual whol “ (1) has knowledge and expertise
in finance, management, and the organization or operation of business or government, (2) does not provide goods
or services to the District government [and does not have a close relative who does soj, (3) is not an officer or
employee of the District government, and (4) maintains a primary residence in the District of Columbia or has
a primary place of business in the District of Columbia ” §101(c), 109 Stat at 101 We understand that you have
determined that Dr. Rivlin would meet all of these cntena Accordingly, we do not address her qualifications for
appointment
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Id. 8 101(b), (c). Congress intended for the Authority to assist the government
of the District of Columbia in combating its financial and management problems
by developing a “comprehensive approach to fiscal, management, and structural”
issues. 1d. §2(a)(5), 109 Stat. at 98.

Dr. Rivlin was appointed by the President in 1996 as Vice Chair and a member
of the Federal Reserve Board for a term of fourteen years. See generally 12 U.S.C.
§§241-242(1994).

I1. Conflict of Interest Laws

A. Section 208 and the Prohibition on Acts Affecting a Personal Financial

Interest

Section 208 of title 18 prohibits participation in any “particular matter” that
may affect an individual’s personal financial interest. The statute applies to any

officer or employee of the executive branch of the United States
Government, or of any independent agency of the United States,
a Federal Reserve bank director, officer, or employee, or an officer
or employee of the District of Columbia . . . .

18 U.S.C. §208(a) (1994). A personal financial interest is imputed to an individual
if “his spouse, minor child, general partner, organization in which he is serving
as officer, director, trustee, general partner or employee” has a financial interest
in a matter covered by §208. Id. Thus, the question arises whether the financial
interest of the District of Columbia would be imputed to Dr. Rivlin by service
on the Authority concurrent with her service in the Federal Reserve Board.

In fact, the statute is not implicated in this circumstance because, for purposes
of 8208, the interests of the United States include those of the District of
Columbia.5 By grouping the District of Columbia together with the executive
branch, independent agencies and Federal Reserve banks, §208 effectively defines
the interests of the United States that are protected under the statute as including
those of the District of Columbia. See Applicability of 18 U.S.C. §208 to the
Federal Communications Commission’s Representative on the Board of Directors
of the Telecommunications Development Fund, 21 Op. O.L.C. 95, 96 (1997)
(“FCC Opinion™) (§8208(a) applies only to conflicts between the federal govern-
ment and outside organizations and does not encompass intra-govemmental con-
flicts between entities covered by the provision).

The inclusion of the District of Columbia along with executive branch entities
is not incidental. Before 1989, §8203, 205, and 207 of title 18, like §208, all
included the District of Columbia among the federal entities comprising the
interests of the United States to be protected by the provisions. See generally

5Section 208, of course, would apply to Dr. Rivlin in her personal capacity.
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of Columbia Financial Responsibility and Management Assistance Authority
18 U.S.C. 88203, 205, 207 (1988). In 1989, however, Congress amended §8203,
205, and 207 to separate the District of Columbia and specifically treat the
interests of the District as distinct from those of the United States.6 Although
Congress made other changes to §208 at that time, it did not alter the treatment
of the District. Thus, we may infer that Congress has intentionally treated the
interests of the United States and the District as identical for the purposes of
§208.7

In addition, our interpretation of §208 in this circumstance is reinforced by
opinions of this Office in connection with the earlier version of §205 that included
that the District of Columbia with the executive departments and agencies. Assist-
ant Attorney General Rehnquist concluded that because the District of Columbia
was included with executive departments and agencies in § 205, matters involving
the District of Columbia were ones in which the United States had an interest
within the meaning of the statute. Letter for Anthony L. Mondello, General
Counsel, United States Civil Service Commission, from William H. Rehnquist,
Assistant Attorney General, Office of Legal Counsel (Mar. 26, 1970). This Office
reiterated that conclusion on subsequent occasions before the 1989 amendments.
See e.g., Memorandum for James L. Byrnes, Associate Deputy Attorney General,
from Margaret C. Love, Special Counsel, Office of Legal Counsel, Re: Request
for Approval of Outside Employment at 1 n.l (Sept. 24, 1987); Government Law-
yers’ Pro Bono Activities in the District of Columbia, 4B Op. O.L.C. 800 (1980);
Memorandum for Daniel Skoler, Director, Office of Law Enforcement Programs,
from Thomas E. Kauper, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Determination of Property of Federal Lawyers Representing Chil-
dren in Juvenile Court Proceedings (Apr. 7, 1970).

Finally, our conclusion is consistent with the general observation in an earlier
opinion that the government ethics rule provide that “employees owe their duty
to the government and its citizens, . . . not to the particular bureaucratic interests
of their agency.” Memorandum for Philip B. Heymann, Deputy Attorney General,
from Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re:
Creation of an Office of Investigative Agency Policies at 6 (Oct. 26, 1993). Thus,
we need not examine here the particular interests of the Authority and the Federal
Reserve System; for purposes of 8208, it is sufficient that Congress has treated
the interests of the United States and the District of Columbia as singular.8 See
FCC Opinion, 21 Op. O.L.C. at 96.

t'See generally Ethics Reform Act of 1989, Pub L No 101-194, 103 Stat 1716

7See generally CFTC v Schor, 478 U S 833, 846 (1986)

8Nonetheless, we understand that in order to avoid even the appearance of a conflict between her obligations
as Vice Chair of the Federal Reserve Board and Chair of the Authonty. it is the intention ot the President and
Dr Rivlin that in the event that she is appointed as Chair of the Authonty, she would recuse herself from all
matters relating to the issuance ot District of Columbia bonds and the timing and nature of any other investment
decisions by the Distnct
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B. Section 205 and the Prohibition of Representation of Non-Federal

Interests

Section 205 of title 18 prohibits any “officer or employee of the United States
in the executive, legislative, orjudicial branch of the Government or in any agency
of the United States” from, inter alia, acting as an

agent or attorney for anyone before any department, agency, court,
court-martial, officer, or civil, military, or naval commission in
connection with any covered matter in which the United States is
a party or has a direct and substantial interest.

18 U.S.C. §205(a)(2) (1994). Unlike §208, as we have already noted, 8205 treats
the District of Columbia separately from the United States and, thus, for purposes
of this statute, the interests of the District and the federal government are not
identical. The separate treatment of the United States and the District of Columbia
under §205 raises the question whether Dr. Rivlin, as an officer of the United
States covered by §205(a) in her capacity as Vice Chair of the Federal Reserve
System, may represent the interests of the Authority before any “department [or]
agency” of the federal government, because the Authority is identified in the
statute creating it as an entity of the District of Columbia government. § 101(a),
109 Stat. at 100.

We understand, as a preliminary matter, that the duties of the Chair of the
Authority will invariably involve the kinds of activities that, if done on behalf
of a truly non-federal entity, would constitute acting as an agent before depart-
ments and agencies of the executive branch.9 Indeed, an express purpose of the
Authority is to assist the District of Columbia in “achieving an appropriate rela-
tionship with the Federal Government,” 82(b)(4)(B), 109 Stat. at 98, and the
Authority is directed by statute to make recommendations to, among others, the
President. §207(a), 109 Stat. at 133.

In addition, we assume for purposes of this analysis that the matters in which
the Chair may engage in covered representational activities are ones in which
the United States has a “direct and substantial interest.” An express duty of the
Authority is to examine, and make recommendations regarding, the *“pro-
grammatic and structural relationship between the District government and the
Federal Government.” Id. §82(b)(7), 109 Stat. at 99, 207(a)(2). The D.C. Finan-
cial Responsibility Act also observes that the problems of the District affect the
“efficient operation of the Federal Government.” Id. §82(a)(9), 109 Stat. at 98.
Moreover, the Authority is a creature of Congress’s Article | power over the Dis-
trict and, we assume that any matters that might require or impel the Chair to

9 Although the Chair is also likely to represent the Authority before members of Congress, §205 does not cover
such representational activities and, thus, this important aspect of the Chair’s duties is not implicated here

112



Appointment of Vice Chair of Federal Reserve Board to Serve Concurrently as Chair of the District
of Columbia Financial Responsibility and Management Assistance Authority

represent the Authority before any executive department or agency would, in all
reasonable likelihood, be ones that involved the interests of the United States.

Our analysis of §205 turns on the nature of the interests to be represented by
the Chair of the Authority. Notwithstanding that the Authority was established
as an “entity within the government of the District of Columbia,” the D.C. Finan-
cial Responsibility Act, taken as a whole, reflects the peculiarly federal nature
of the Authority and leads to the conclusion that the interests to be represented
by the Chair and members of the Authority are, for purposes of 8205, the interests
of the United States. Thus, Dr. Rivlin’s service as Chair of the Authority would
not be inhibited by §205.10

As we have observed, the Authority is a product and instrument of Congress’s
constitutional authority over the District of Columbia. The statute itself and its
legislative history indicate clearly that the Authority was “created as part of the
federal government’s responsibility for governing the District of Columbia,” and
that “[wjhile the Authority is established as part of the District of Columbia
government,” it was Congress’s “strong” intention that it “function and operate
in an independent oversight capacity’” separate and apart from the existing District
government. H.R. Rep. No. 104-96, at 34, 52 (1995); see 8§2(b), 109 Stat. at
98-99.

For example, it is significant that the statute defines the government of the Dis-
trict of Columbia to exclude the Authority. §305(5), 109 Stat. at 152. Among
the principle functions of the Authority is overseeing the creation of, and compli-
ance with, a financial plan and budget for the District. See generally id. §§201-
204, 109 Stat. at 108-19. In this regard, the Authority must approve any financial
plan and budget before it is effective, id. §201, and no bill passed by the District
of Columbia Council and signed by the Mayor (or passed over the Mayor’s veto)
may take effect without the approval of the Authority. Id. §203. The Authority
is subject only to those District of Columbia laws that Congress has specified
in the Act and, in general, “[n]either the Mayor nor the Council may exercise
any control, supervision, oversight, or review of the Authority or its activities.”
Id. §108(b)(1), 109 Stat. at 107. In any action brought by or against the Authority,
the Authority is to be represented by counsel of its choosing and “in no instance
may the Authority be represented by the Corporation Counsel of the District of
Columbia.” 11 1d. § 108(c).

100f course the requirements of § 205 would continue to apply to Dr Rivlin in her personal capacity

N There are additional features that reflect the separation of the Authonty from the Distnct of Columbia For
example, no officer or employee of the District government is eligible for appointment to the Authority. § 101(c)(3),
109 Stat. at 101. The staff of the Authonty may be appointed and paid without regard to the provisions 