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Re: Applicability of 18 US.C. § 4001(a) to Military Detention of United States Citizens

You have asked us whether the detention of United States citizens as enemy belligerents
by the U.S. Armed Forces violates 18 U.S.C. § 4001(a) (2000). We understand that the question
has arisen in briefings before the Senate Judiciary Committee and the Senate Select Committee
on Intelligence concerning the recent transfer of Jose Padilla, aka Abdullah al Mujahir, from the
custody of the Department of Justice to the control of the Department of Defense.

Section 4001 of Title 18 states:

()  No citizen shall be imprisoned or otherwise detained by the United States
except pursuant to an Act of Congress.

(b) (1)  The control and management of Federal penal and correctional
institutions, except military and naval institutions, shall be vested in the
Attorney General, who shall promulgate rules for the government thereof,
and appoint all necessary officers and employees in accordance with the
civil-service laws, the Classification Act, as amended and the applicable
regulations.

(2)  The Attomey General may establish and conduct industries, farms,
and other activities and classify the inmates; and provide for their proper
government, discipline, treatment, care, rehabilitation, and reformation.

18 U.S.C. § 4001.

As we explain below, the President’s authonty to detain enemy combatants, including
U.S. citizens, is based on his constitutional authority as Commander in Chief. We conclude that
section 4001(a) does not, and constitutionally could not, interfere with that authonty.

I

In order to understand the scope of section 4001(a), we first set out the proper context
established by the President’s authority to detain enemy combatants during war. That authority
arises out of the President’s constitutional status as Commander in Chief. Under the Commander
in Chief Clause, the President is authorized to detain all enemy combatants, including U.S.



citizens. Finally, we note that Congress has specifically authorized the President to use force
against enemy combatants in response fo the terrorist attack of September 11.

A

Article 1I of the Constitution vests the entirety of the “executive power” of the United
States government “in a President of the United States of America,” and expressly provides that
“[tJhe President shall be Commander in Chief of the Army and Navy of the United States.” 1.S.
Const. art. II, § 1, cl. 1; id,, § 2, cl. 1. Because both “[t]he executive power and the command of
the military and naval forces is vested in the President,” the Supreme Court has unanimously
stated that it is “the President alone [] who is constitutionally invested with the entire charge of
hostile operations.” Hamilton v. Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). As
Commander in Chief, the President possesses the full powers necessary to prosecute successfully
a military campaign. As the Supreme Court has recognized, “[t]he first of the enumerated
powers of the President is that he shall be Commander-in-Chief of the Army and Navy of the
United States. And, of course, grant of war power includes all that is necessary and proper for
carrying these powers into execution.” Johnson v. Eisentrager, 339 U.S. 763, 788 (1950)
(citation omitted).

By their terms, these provisions vest full control of the military operations of the United
States in the President. It has long been the view of this Office that the Commander in Chief
Clause is a substantive grant of authority to the President, see, e.g., Memorandum for Honorable
Charles W. Colson, Special Counsel to the President, from William H. Rehnquist, Assistant
Attorney General, Office of Legal Counsel, Re: The President and the War Power: South
Vietnam and the Cambodian Sanctuaries (May 22, 1970); Memorandum for Timothy E.
Flanigan, Deputy Counsel to the President, from John C. Yoo, Deputy Assistant Attomey
General, Office of Legal Counsel, Re: The President’s Constitutional Authority to Conduct
Military Operations Against Terrorists and Nations Supporting Them (Sep. 25, 2001). This
authonty includes all those powers not expressly delegated by the Constitution to Congress that
have traditionally been exercised by commanders in chief of armed forces. JSee, eg.,
Memorandum for William J. Haynes, 11, General Counsel, Department of Defense, from Jay S.
Bybee, Assistant Attomey General, Office of Legal Counsel, Re: The President's Power as
Commander in Chief to Transfer Captured Terrorists to the Control and Custody of Foreign
Nations (March 13, 2002).

One of the core functions of the Commander in Chief is that of capturing and detaining
members of the enemy. See id. at 3 (“the Commander-in-Chief Clause constitutes an
independent grant of substantive authority to engage in the detention and transfer of prisoners
captured in armed conflicts™). It is well settled that the President may seize and detain enemy
combatants, at least for the duration of the conflict.! Numerous Presidents, for example, have
ordered the capture and detention of enemy combatants during virtually every major conflict in
the Nation’s history, including recent conflicts such as the Gulf, Vietnam, and Korean wars.

! The practice of capturing and detaining enemy combatanis is as old as war itself. See Allan Rosas, The

Legal Status of Prisoners of War 44-45 (1976). In modern conflicts, the practice of detaining enemy combatants and
hostile civilians generally has been designed to balance the humanitarian purpose of sparing lives with the military
necessity of defeating the enemy on the batilefield. 14 at 59-B0.



Recognizing this authority. Congress never has atempted to restrict or interfere with the
President's authority on this score. It isobvious that the current President plainly has authority
to detain enemy combatants in connection with the present conflict, just as he has in every
previous armed conflict.

The Supreme Court has aso recognized the President’s authority as Commander in Chief
to order to capture and detention of enemy belligerents. For example, in Ex parte Quirin, 317
U.S. 1(1942), the Supreme Court unanimously stated as follows:

By universal agreement and practice, the law of war draws a distinction between
the armed forces and the peaceful populations of belligerent nations and also
between those who are lawful and unlawful combatants. Lawful combatants are
subject to capture and detention asprisoners of war by opposing military forces.
Unlawful combatants are likewise subject to capture and detention, but in
addition they are subject to triad and punishment by military tribunals for acts
which render their belligerency unlawful.

Id. at 30-31 (emphasis added and footnotes omitted). See also id. & 31 n.8 (citing authorities);
Duncan v. Kahanamoku, 327 U.S. 304, 313-14 (1946); In re Territo, 156 F.2d 142, 145 (Sth Cir.
1946); Ex parte Toscano, 208 F. 938, 940 (S.D. Cal. 1913); L. Oppenheim, International Law
368-69 (H. Lauterpacht ed., 7th ed. 1952).

We should emphasize here tha military detention of enemy combatants serves a
particular goal, one that is wholly distinct from that of detention of civilians for ordinary law
enforcement purposes. The purpose of law enforcement detention is punitive: to punish
individuals, to collect evidence establishing that a crime may have been committed, to ensure
that an individual will appear a acrimina trial, or for other related purposes. The purpose of
military detention, by contrast, is exclusively preventive. See. e.g.. Inre Territo, 156 F.2d 142,
145 (9th Cir. 1946) ("The object of captureis to prevent the captured individual from serving the
enemy. He is disarmed and from then on he must be removed as completely as practicable from
the front."); Ex parte Toscano, 208 F. 938, 941 (S.D. Ca. 1913) ("Internment is not a
punishment for crime. ... [B]dligerent troops are disarmed as soon as they cross the neutral
frontier, and detained in honorable confinement until the end of the war.") (quotations omitted).
As Commander in Chief, the President may order the detention of enemy combatants in order to
prevent the individual from engaging in further hostilities against the United States, to deprive
the enemy of that individual's service, and to collect information helpful to the United States
efforts to prosecute the armed conflict successfully. See Quirin, 317 U.S. a 28 ("An important
incident to the conduct of war isthe adoption of measures by the military command ... to seize.
. . those enemies who . . . atempt to thwart or impede our military effort”). While enemy
combatants also may be subject to criminal prosecution under United States or international law,
see id. at 28-29 (President’'s war power to detain enemy combatants includes power to "subject to
disciplinary measures those enemies who . . . have violated the law of war"), evidence of
criminal liability islegally unnecessary in order for the U.S. Armed Forces to detain an enemy
combatant.



