


The President has committed to reforming the existing commissions to ensure that they
both protect national security and afford due process. As he has concluded, military
commissions can and should continue to be available as a forum for the prosecution of our
enemies for violations of the laws of war, provided the system is fair, effective, and lawful.
Properly reformed military commissions can allow for the protection of sensitive sources and
methods of intelligence-gathering; allow for the safety and security of participants: and take into
account the realities of the battlefield and the particular challenges of gathering evidence during
military operations overseas, while also providing due process to the accused. For example,
some of our customary rules of criminal procedure, such as the Miranda rule, are aimed at
regulating the way police gather evidence for domestic criminal prosecutions and at deterring
police misconduct. Our soldiers should not be required to give Miranda warnings to enemy
forces captured on the battlefield; applying these rules in such a context would be impractical
and dangerous. Similarly, strict hearsay rules may not afford either the prosecution or the
defense sufficient flexibility to submit the best available evidence from the battlefield, which
may be reliable, probative and lawfully obtained.

Military commissions that take into account these concerns are necessarily somewhat
different than our federal courts, but no less legitimate. The principal factors that make military
commissions a distinct and appropriate forum lie in the military character of the proceedings and
the nature of the offenses subject to their jurisdiction (i.e. violations of the law of war). Their
jurisdiction is substantially narrower than our federal courts: they are properly used only in
connection with an armed conflict, and only to prosecute offenses against the law of war
committed in the course of that conflict. Like federal court prosecutions, however, military
commission prosecutions are ultimately subject to Supreme Court review and must afford
process to the accused sufficient to withstand judicial scrutiny. As Justice Kennedy has noted,
the question of what process is “due” takes into account the “particular context.” United States v.
Verdugo-Urquidez, 494 U.S. 259, 278 (1990) (Kennedy, J., concurring). In this context, we
recognize that the Court may apply certain due process protections for the accused, while also
affording a measure of deference to the political branches with regard to rules that acknowledge
national security interests.

If military commissions are to serve as a legitimate part of the U.S. justice system,
significant reforms are appropriate to ensure that they are lawful, fair and effective. On May 15,
the Administration announced five rule changes—developed with the support of the Judge
Advocates General, the Staff Judge Advocate to the Commandant of the Marine Corps, and the
Legal Counsel to the Chairman of the Joint Chiefs of Staff—as a first step toward meaningful
reform of the commissions established by the MCA. These rule changes prohibit the admission
of statements obtained through cruel, inhuman, and degrading treatment; provide detainees
greater latitude in the choice of counsel; afford basic protections for those defendants who refuse
to testify; reform the use of hearsay by putting the burden on the party trying to use the
statement; and make clear that military judges may determine their own jurisdiction. Each of
these changes enhances the fairness and the legitimacy of the commission process without
compromising our ability to bring terrorists to justice.

In late June, the Senate Armed Service Committee (SASC) took the next step by
reporting to the full Senate legislation (section 1031 of §.1390) to reform the MCA. As
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Administration officials stated in their testimony before the Committee on July 7, the
Administration believes that the SASC bill has identified most of the key elements that need to
be changed in existing law and is a good framework for reforming the commissions. In many
areas, the Administration fully supports the provisions adopted by the SASC, while in others the
Administration has identified a somewhat different approach, and is committed to working with
the Committee and other members of Congress to address these limited differences. Among the
important changes to the MCA that the Administration supports are: (1) codifying in law a
prohibition on use of statements obtained through cruel, inhuman and degrading treatment; (2)
further regulating the use of hearsay, to bring the rule more in line with the rules in federal court
or courts-martial while preserving an important exception pertaining to the unique circumstances
of military and intelligence operations; (3) adopting a “voluntariness” standard for the admission
of statements of the accused, while taking into account the challenges and realities of the
battlefield; (4) incorporating classified information procedures that are more similar to those
applicable in federal court, but appropriately modified for the military commissions context, and
to reflect lessons learned in terrorism prosecutions; (5) reforming the appellate process to give
reviewing courts more authority to correct both legal and factual errors at the trial level; (6)
adopting clear rules requiring the government to disclose exculpatory evidence to the accused;
(7) ensuring that the offenses charged in military commissions are law of war offenses; and (8)
including a sunset provision requiring Congress to reevaluate the legislation after a term of years.
We believe these and other changes will make it possible to have military commissions that are
fair, effective, and lawful, without compromising our ability to bring terrorists to justice.

Statutory and rule changes alone are not sufficient to ensure that military commissions
function fairly and effectively, however. We continue to work to ensure that military
commissions prosecutors and defense counsel have the resources necessary for their work,
including adequate translation services, timely hearing transcripts, and expert witnesses. We are
also focused on whether defense lawyers detailed to represent detainees accused of capital
crimes, in particular, have adequate resources and training. The Administration is committed to
responding to these concerns and ensuring that both defense counsel and prosecutors are
provided sufficient resources to perform their functions, consistent with their professional
obligations. We note that military commission defense counsel, prosecutors, judges, and other
officials have amply demonstrated their professionalism, integrity, and independence in the cases
that have been litigated thus far.

Prosecution Forum Decisions

As with the overlapping jurisdiction of federal and state courts, or U.S. and foreign
courts, the availability of both federal courts and military commissions to prosecute al Qaeda and
affiliated forces will create choices for prosecutors. These must be fact-intensive and case-by-
case determinations, based on a broad set of factors, in keeping with standards traditionally used
by federal prosecutors. Accordingly, the Departments of Justice and Defense have developed a
set of criteria for determining when a case should be prosecuted in a reformed military
commission rather than in federal court. See Tab A. These criteria include the nature of the
offenses to be charged; the identity of victims of the offense; the location in which the offense
occurred and the context in which the defendant was apprehended; evidentiary issues; and the
extent to which the forum would permit a full presentation of the accused’s wrongful conduct,



among others. Decisions about the appropriate forum for prosecution of Guantanamo detainees
will be made on a case-by-case basis in the months ahead.
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Justice for the many victims of the ruthless attacks of al Qaeda and its affiliates has been
too long delaved. Prosecution is one way, but only one way. to protect the American people
from such attacks. Where appropriate, prosecution of those responsible must occur as soon as
possible, whether in federal court or before a military commission. Justice cannot be done,
however, unless those who are accused of crimes are proved guilty beyond a reasonable doubt in
a court of law that affords them a full and fair opportunity to contest the charges against them.



