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from me a list of everybody I meet with—there’s been
this claim it was done in secret, but it wasn’t.

KOPPEL: I'm reminded of what one of your
predecessors once famously said about the office of the
vice presidency not being worth a bucket of warm spit.
Only, I don’t think he . . .

Vice Pres. CHENEY: I think you cleaned it up.
KOPPEL: . . .used the word spit.
Tonight, A Conversation With Dick Cheney.

Announcer: From ABC News, this is NIGHTLINE.
Reporting tonight from the White House, Ted Koppel.

KOPPEL: Congressman, White House chief of staff,
secretary of defense and, for the past six months, Vice
President of the United States, Dick Cheney is a
substantive man in what over the years has sometimes
been a largely ceremonial job. If anything, Vice
President Cheney is occasionally given too much credit
when it comes to doing the heavy lifting in this admini-
stration. That has focused an extraordinary amount of
attention on his health. Is he doing too much? What
would happen if he couldn’t continue in the job?
Tonight he will talk about his health and the public’s
appetite to know about it in some detail. He will also
answer charges that he and other members of the Bush
administration wrap the same cloak of secrecy around
the creation of their energy policy that Hillary Clinton
once used while formulating a new health plan. He
doesn’t buy the analogy. He’ll explain why.

Dick Cheney is the man who once rallied Republican
supporters by pointing to what he said was an under-
funded US military, and promising that help is on the
way. Now it is the joint Chiefs and some senior
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civilians at the Pentagon complaining about what’s in
the Bush/Cheney military budget. The Vice President
will talk about a major change in US military strategy.
No longer will the United States have the ability to
fight two simultaneous wars. All of that and more in a
wide-ranging interview with Vice President Cheney,
conducted earlier today at the executive office building
right next to the White House.

You talk about the pros and cons. In other words,
the—the—the vice presidency is said to be an enor-
mously frustrating job because you’re not the boss.

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: This president has given you a lot of author-
ity, given you a lot of power. Talk about the good and
the bad.

Vice Pres. CHENEY: Well, I—I find it to be virtually all
good. I never planned to come back to government.
This is my fifth tour, my third time in the White House,
and I really thought I'd completed my time in govern-
ment. And to have the opportunity to come back now
at my stage in life, 60 years old, and get to do it one
more time, sort of correct all those mistakes you made
earlier in your career, is really a . . . (unintelligible).

KOPPEL: Making policy.

Vice Pres. CHENEY: And a chance to pol—participate
in a policy-making process, he has given me a lot of
responsibility. We function very much as a team, which
is exactly what he said he wanted when I signed on.

KOPPEL: You've made reference to the enormous
amount of experience that you bring to this job. So, I
have to ask you, as someone who knows Washington as
well as you do, and who knows that the one thing that
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drives Congress crazy, the one thing that drives the
press crazy, the one thing that is always going to be
trouble is secrecy.

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: Well, why did you run your—your energy
study, your energy meetings the way that you did?
Why to this day haven’t you revealed who participated
in those meetings and what they had to tell you?

Vice Pres. CHENEY: Well, that’s simply not accurate,
Ted. There’s been this charge that it was run in secret.
But it was run the same way we do everything else
with respect to policy. Same way we make economic
policy or education policy. It was a group of Cabinet
officials and agency heads. This is the report we
produced. We published thousands of them. It has not
been secret. The folks that were responsible for putting
it together are all listed right up here in the front. It’s
the Cabinet and the agency heads . . .

KOPPEL: What about the experts that you consulted?
I mean, you—you know . . .

Vice Pres. CHENEY: But we didn’t—I mean,
there’s—there was this allegation that somehow we did
what the Clintons did back in ‘93 on health. We did not.

KOPPEL: Exactly.

Vice Pres. CHENEY: We were very sensitive to that
and very careful of it. When you . . .

KOPPEL: Tell me where the—tell me where the
difference is?

Vice Pres. CHENEY: Well, the—it’s when you bring in
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KOPPEL: What was different about what you did and
what Hillary Clinton . . .

Vice Pres. CHENEY: . . . outsiders and incorporate
them in the policy-making process, that then certain
requirements with respect to federal advisory
committees kicks in and certain requirements have to
be met. We didn’t do that. We did this exactly the same
way, for example, that we put together the economic
policy or tax policy. And there’s been this claim that it
was done in secret, but it wasn’t. It wasn’t anymore
secret than anything else we do.

KOPPEL: The inference that people have drawn—but,
before I get to that, let me just ask you, what—what is
different about what Hillary Clinton did with the health
program from what you folks did with the energy
policy?

Vice Pres. CHENEY: She brought in outsiders, people
who were not government employees, who were not
full-time . . .

KOPPEL: You didn’t do that?
Vice Pres. CHENEY: No.
KOPPEL: No outsiders?

Vice Pres. CHENEY: Well, not as part of the
deliberating pro—process.

KOPPEL: Well . . .
Vice Pres. CHENEY: No, that’s very important.

KOPPEL: . . . are you finessing that just a little bit too
finely?

Vice Pres. CHENEY: No. No, you're mis—misreading
what the statute says. There’s a big difference. We
meet all the time behind closed doors to make economic
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policy or to make education policy. Now, you may deal
with outside groups. They may have points of view
they want to represent. We heard from energy people.
We heard from many environment people. We heard
from consumer groups. I met with congressman and
senators and governors. We heard from a broad
variety of folks out there, but they were not in the
meetings where we put together the policy and made
recommendations to the president. That’s the big
difference.

KOPPEL: Isn’t—isn’t that a fine point?
Vice Pres. CHENEY: That’s a very important point.

KOPPEL: In other words, if we—if we have one
meeting here . . .

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: . . . with a bunch of people, and because of
your background and the president’s background in the
energy industry yourselves . . .

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: . . . the assumption is that you did consult
with a lot of your pals in the—in the energy industry.
If you consult with them in this room, and then
you adjourn to the next room to make policy, that—
that . . .

Vice Pres. CHENEY: That’s not the way it works.
KOPPEL: That satisfies the law?

Vice Pres. CHENEY: That is—that is not the way it
worked. In fact, we heard from a wide variety of
different groups. But we did not trigger the statute
that specifically provides for how you deal with ad-
visory committees, for formally constituted advisory
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committee that’s making policy, like the Social Security
Commission, for example. There’s a classic example of
a group of outside people, not full-time government
employees, who are meeting to deliberate and to come
up with a policy recommendation. They meet in open
session. The press is present. You don’t do that when
you sit down, for example, with the—the secretary of
the treasury and the Council of Economic Advisers and
director of OMB to make major budget decisions or
make . . .

KOPPEL: But why not just take the wind out of the
sails of all your critics and say, ‘Here’s a list of the
people we consulted’?

Vice Pres. CHENEY: Well, there’s—there’s an—there
isn’t anybody we met with there that would be at all
surprising. But there’s an important principle here, 1
think, Ted, and that’s the fact that what we have is a
request from a congressman for a list of all the people
we met with, not just in terms of the energy or
everybody I met with, for example, during that period
of time, as well as what they talked to me about. In
effect, what we’re saying here, if in fact we were to
respond to that request, is that any member of
Congress can demand to know who I meet with, what I
talk to them about on a daily basis. I would have no
ability to meet with anybody in confidence.

KOPPEL: So, on a—on a matter of principle then you
are not going to—you’re not going to reveal that list.

Vice Pres. CHENEY: I think it’s going to have to be
resolved in court, and I think that’s perfectly
appropriate. I think, in fact, this is the first time the
GAO has ever issued a so called demand letter to a
president/vice president. I'm a duly elected consti-
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tutional office. The idea that any member of Congress
can demand from me a list of everybody I meet with
and what they say to me strikes me as—as inap-
propriate, and not in keeping with the Constitution
. . . (unintelligible).

KOPPEL: You're saying—you’re saying to Congress-
man Waxman, then, ‘See you in federal court.’

Vice Pres. CHENEY: I think that’s—may well be how it
gets resolved, unless he decides he wants to back off.
We, in fact, have responded to a lot of what they
requested. We've given them financial records, how we
spent money. We thinks that’s an appropriate question
for the GAO to ask. And, as I say, none of this is secret.
These are the 105 recommendations, the product of the
task force is all right here. All of that’s been public. So,
we’'ve complied to a large extent. But this request that
in fact we're suppose to provide him with this informa-
tion with respect to people we consult with or people
who come see us., as well as give him information on
what was said and those meetings in the executive
branch between the vice president and other in-
dividuals strikes me as—as inappropriate, and we think
he’s out of line in making that request.

KOPPEL: We've got to take short break. A related
question on OPEC when we come back.

Vice Pres. CHENEY: Yeah.

KOPPEL: Back with Vice President Cheney in just a
moment.

Announcer: This is ABC News: NIGHTLINE, brought
toyouby . ..

(Commercial break)
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KOPPEL: We are, I've just been informed, in the
ceremonial office of the vice president. Thank you for
having us here. Here with Vice President Dick Cheney.

We've been talking about energy policy. So I guess it’s
appropriate to ask you about OPEC’s apparent intent
to cut production by one million barrels a day in
September. That’s going to be problematic, isn’t it? I
mean, you know, just as we see the price of gasoline
going down, just as it looks as though the energy crisis
was not as severe, at least in the immediate sense as we
may have thought, here comes OPEC and—and the
president was indicating he’s not happy about it.

Vice Pres. CHENEY: Well, what the president said is
that the key force is to avoid price spikes. If you get a
big run-up in fuel prices, that clearly could adversely
effect the American economy. That’ll adversely effect
the global economy. What’s really in our interest as
consumers, as well as in the interest as suppliers, is
stability over time. When you get these sharp swings
in prices everybody may say hurrah if oil goes down to
$10 a barrel again, but what happens when that occurs
is you drive out a lot of marginal production, which is in
the US, shut it in. You lose that, become more depen-
dent on foreign sources. Plus, you also lose the invest-
ment that would otherwise occur in non-OPEC sources
overseas. And when we get these rapid run-downs in
price, it really isn’t in anybody’s interest. It’s always
followed eventually by a—you know, if it hits $10, it’s
only a matter of months before we’re back up to 30 or
35.

KOPPEL: Particularly in this community, perception of
reality is often more important than objective reality
itself. Perception is that you folks are a little hard on
the environment. Perception is that you were—you
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were late to the mantra of saving energy rather than
new energy production.

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: I know you claim you’ve—you’ve always
been an advocate of that. But, again, that’s not the way
you've been perceived. Your mistake? Our mistake?

Vice Pres. CHENEY: Well, I would argue, first of all,
that we’ve been very sensitive right along to the en-
vironment and to the need for conservation and
renewables. If you look at our report, virtually all of
the financial incentives, for example, that we’ve recom-
mended to the Congress, involve conservation and
renewables. We don’t have any big financial package in
there for conventional production. When we put the
report together we right up front made a decision the
very first meeting, we had to spend a lot of time on
those issues or we wouldn’t have a credible report. And
we’ve never changed that.

Now the critics, including The New York Times, for
example, editorialized against the report before they
ever saw it, have made the allegation that all we care
about is production and supply. And that’s just not
true. We have made the point repeatedly that con-
servation doesn’t close the gap. It doesn’t get us there,
but it’s a very important part of our overall strategy.
It’s one of the reasons we’ve gotten to where we are.
As a country, we’ve significantly increased our energy
efficiency over the years. And the charge, frankly, isn’t
true, but it often times it gets picked up and carried,
sometimes by the press, and as well as used by our
opponents as a way to attack the report.

But the report, just to give you a for instance, Ted, out
of 12 recommendations the Sierra Club came up with
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not long ago on energy, in their own energy plan, 11 of
them are in our report. So the notion that somehow
we’'ve created a report here that is anti-environment,
you’d have to say, ‘Well, the Sierra Club is anti-environ-
ment, too.” And it’s just not true.

KOPPEL: Let’s talk about military budget for a
moment. And you have been criticized by one of the
most conservative magazines in town, indeed the
Weekly Standard.

Vice Pres. CHENEY: Mm-hmm.

KOPPEL: You probably read the—the editorial. The
Weekly Standard is suggesting to the secretary of
defense and his deputy, Paul Wolfowitz, they may want
to step down, because what you guys, you and the
president, are doing to the military budget is a far cry
from that clarion cry of Dick Cheney during the
campaign, “Help is on the way.” They’re saying, in
point of fact, help is not on the way. You guys are
gutting the military budget.

Vice Pres. CHENEY: They’re wrong. And the man who
wrote the editorial was not a supporter of ours in the
campaign, anyway. There are big changes that are
needed in the military. And it was mistreated, I think,
for the last eight years during the Clinton administra-
tion. We're still very much saddled with the old Cold
War force, and there has not been any new investment
in new capabilities moving forward. What Don Rums-
feld has been asked to do, and I think he has a good
start on, is putting together a military that makes sense
for the 21st century. That’ll mean a new strategy, a
new set of assumptions about what we need to defend
against, and what the threats are out there and what
our priorities ought to be in terms of spending.
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KOPPEL: Don Rumsfeld came to you asking for a $35
billion increase. He got 18.

Vice Pres. CHENEY: I don’t know a Cabinet member
who wouldn’t like to have more money in their budget,
but he got more than 18. He got 18 in this most recent
go around, but we provided a supplemental in ‘01 of

KOPPEL: Of five.
Vice Pres. CHENEY: . . . almost 5.6 billion, particular.
KOPPEL: But of the initial increase . . .

Vice Pres. CHENEY: We have provided an increase, as
well, to cover inflation. And we put in extra money that
the president pledged over and above the 18 during the
course of the campaign for military pay. And all of
that’s been—been folded in. Now, we’d like to do more,
but it’s the biggest percentage increase in the defense
budget since about 1985.

KOPPEL: If, in fact, you guys are going to be spending
50, 100, 200, who knows, maybe as high as $500 billion
on the—the defense initiative, the . . . .

Vice Pres. CHENEY: Ballistic missile defense.

KOPPEL: . . . ballistic missile defense initiative, the
money has got to come out of somewhere, doesn’t it?

Vice Pres. CHENEY: Mm-hmm.
KOPPEL: Where is it going to come from?

Vice Pres. CHENEY: Well, we need to do a much better
job of managing the Defense Department. It’s become
very, very hard to run the Defense Department these
days. When I was secretary 10 years ago, the defense
authorization bill was 70 pages long. Today it’s 900
pages long. These are earmarks, red tape requirements
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that the Congress has loaded over the years onto the
Defense Department, forces you to keep bases open you
don’t need, to operate installations at inefficient levels,
40 or 50 percent of capacity, to buy things you don’t
need, to buy equipment at the least efficient rate,
instead of going out and buying what you need.

KOPPEL: We've got to take a short break. When we
come back, I want to talk to you about the—the two
war premise that has always existed . . .

Vice Pres. CHENEY: OK.

KOPPEL: . . . over the past 40 or 50 years. Back with
the vice president in just a moment.

(commercial break)

KOPPEL: And we're back for our final segment with
the vice president of the United States, Dick Cheney.

Mr. Cheney we were talking before, very briefly, about
the—the two war scenario. The premise ever since the
Cold War and before has been that the United States
military has got to be capable of simultaneously fighting
wars in two different theaters. Do you still subscribe to
that?

Vice Pres. CHENEY: Well, the—the assumption that’s
out there now is one I put in when I was secretary of
defense. When the Cold War ended, we went from the
posture of having the forces in place to fight an all-out
global conflict with the Soviet that could go nuclear.
When the Soviet Union went away, we then moved to
this two major theater contingency, based upon the
notion, for example, of defending in the Gulf—Persian
Gulf and simultaneously Korea.

KOPPEL: Korea.
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Vice Pres. CHENEY: I think now we can afford to
change that, but that’s a question that Don Rumsfeld
has been asked to look at and spend a lot of time on. But
I think we’re today in a—in a radically different situa-
tion with respect to—to world threat situation. I think

. for example, one of the things we need to focus
more on today than we have in the past is this notion of
homeland defense. It’s hard, if you took out around the
globe, to find a nation out there today that can mount a
significant conventional assault against the United
States or our forces. There are few places that are
sensitive, obviously, but nothing like what we faced all
those years of the Cold War, or even when we were
dealing with Saddam Hussein in the Gulf.

KOPPEL: Let me use the last couple of minutes that
we have together to bring you back to this notion of
nothing drives Washington crazier than secrecy. No
one can argue that the—the individual, the man, Dick
Cheney, has a right to keep what’s between him and his
doctor private. But you're the vice president of the
United States. People would like to know what
medicines you're on. People would like to know what
you're EKG rate is. People would like to know—there’s
a lot of stuff people would like to know, and you’re
saying, in effect, ‘Yeah, you'd like to know it, but I'm
not going to tell you.” Why?

Vice Pres. CHENEY: Well, I would argue, Ted, that we
have provided an enormous amount of information. I
can’t—when I get a head cold that’s—that’s news. I go
to the grocery store, what I buy is in the newspapers.
If T go to the restaurant, what I eat shows up in the
Reliable Source column in The Washington Post,

KOPPEL: That’s because you're vice president of the
United States.
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Vice Pres. CHENEY: Well. . . .

KOPPEL: We—we—we think we have a claim to your
private life.

Vice Pres. CHENEY: My—that’s right, and my doctors
have on at least three occasions given extensive press
briefings. The most recent when I went in and had a
pacemaker defibrillator implanted here a few weeks
ago. They stood up and answered questions for a very
long time afterwards, from the most aggressive folks in
the press corp, talking exactly about my case and my
circumstance, my situation. I'm probably the best
known heart patient in America. I think we’ve provided
a vast amount of information.

KOPPEL: Then why not provide the rest?

Vice Pres. CHENEY: Well, I think we’ve provided
virtually everything? What does he want to know, my
cholesterol level? It’s 170.

KOPPEL: Well . . .

Vice Pres. CHENEY: You know, my pulse rate is
perfectly normal. My blood pressure perfectly normal,
88 over 120.

KOPPEL: And what—what medications are you on?

Vice Pres. CHENEY: I'm on a wide variety of
traditional heart medications.

KOPPEL: Do you ever, when you're coming to work,.
do you ever feel, ‘I'm pushing this a little hard.’

Vice Pres. CHENEY: That I’'m pushing it hard?
KOPPEL: Yeah, that you're—I mean . . .

Vice Pres. CHENEY: No, I'm—Ted, this may be a big
deal for you or for others who are watching, but I've
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lived with this for well over 20 years, since 1978, and I,
you know, I'm used to it. I pace myself. I take care of
myself. I do those things I need to do. But, I have—say
we have provided a vast amount of information to
people. If I ever reach a point where I can’t do the job
or my doctors tell me that I'm not—not up to the task,
I'll be the first one to hang it up. I don’t need the grief.
But I am here to do a job for the president. I think I am
able to do it perfectly acceptably, that there’s no reason
in this day and age why somebody with coronary artery
disease can’t live a perfectly normal life, and I think I'm
proof positive of that.

KOPPEL: You took as though you’ve lost a little
weight, have you?

Vice Pres. CHENEY: I have. I have.
KOPPEL: All right, how much weight have you lost?
Vice Pres. CHENEY: Over 20 pounds.

KOPPEL: Good for you. In the area of information that
some people would like to have, Senator Lieberman
would like to have some information from you and he’s
threatening to throw out a few subpoenas. Do you got
any thoughts on that?

Vice Pres. CHENEY: He’s, I guess, issued subpoena
threats to some federal agencies in recent days.

KOPPEL: Right.

Vice Pres. CHENEY: You know, I look at that, I think
the departments and agencies have been very forth-
coming. I think we're back, sort of, the witch hunt
mode now in Washington. We’re working hard to try to
change the tone and what we see there, I think, is—it’s
politics, as usual.
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KOPPEL: You realize, of course, the Democrats would
say, ‘Wait a second, witch hunt mode? You—you

guys. . .
Vice Pres. CHENEY: Well . . .

KOPPEL: ‘. . . were the ones who were throwing out
subpoenas last time around.’

Vice Pres. CHENEY: Well, let’s—let’s look at it,
though. The subpoenas that, in fact, the Republicans
went after, there were very serious allegation of
campaign finance wrongdoing. There were serious
other problems, which we won’t enumerate tonight. I'm
sure your show covered them adequately when they
were—were hot. But there were serious questions
about possibility of illicit or improper conduct that the
Congress was legitimately looking at. There’s no such
allegation here now. There hasn’t been any such allega-
tion, and, in fact, the administration has cooperated.
We've provided a great deal of information to—to, the
Congress and will continue to do so.

KOPPEL: Mr. Vice President, we're out of time. 1
thank you for your hospitality. Thank you for talking to
me and hope to see you again soon.

Vice Pres, CHENEY: Thank you, Ted.
KOPPEL: I'll be back in a moment.

Announcer: To receive a daily e-mail announcement
about each evening’s NIGHTLINE and a preview of
special broadcasts, logon to the NIGHTLINE page at
abcnews.com.

(commercial break)
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KOPPEL: And that’s our report for tonight. I'm Ted
Koppel at the White House. For all of us here at ABC
News, good night.

LOAD-DATE: July 26, 2001

Source: All Sources> News > Transcripts
Terms: nightline vice president cheney (Edit Search)
Mandatory Terms: nightline

View: Full
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[SEAL OMITTED]

GAO Comptroller General
Accountability* Integrity * Reliability Of the United States
United States General Accounting Office

Washington, DC 20548

Decision of the Comptroller General Concerning
NEPDG Litigation

January 30, 2002

As you know, the United States General Accounting
Office (GAO) has been engaged in an ongoing effort to
obtain certain narrowly defined, factual information
concerning the development of the National Energy
Policy proposal from Vice President Cheney in his role
as Chair of the National Energy Policy Development
Group (NEPDG). Importantly, we are only seeking
limited information in connection with NEPDG-related
matters.

The administration used the NEPDG as a mechanism
to, among other things, outreach to selected non-
governmental parties and develop a proposed compre-
hensive energy policy. In addition, contrary to recent
assertions, we are not seeking the minutes of these
meetings or related notes of the Vice President’s staff.
This was conveyed to the White House in writing on
August 17, 2001. Unfortunately, despite our numerous
attempts to reach a reasoned and reasonable accom-
modation on this matter, to date, the information we
requested has not been made available to us.

In his August 2, 2001, letter to both Houses of
Congress, the Vice President raised a number of
objections to providing the information we requested.
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Importantly, for both the Congress and GAO, the Vice
President challenged GAO’s fundamental statutory
authority to assist the Congress in connection with its
constitutional, legislative and oversight authorities.
These challenges went far beyond issues relating to his
constitutional position as Vice President and White
House staff related matters. As noted in our prior
correspondence concerning this matter, the information
we are seeking is clearly within our statutory audit and
access authority. Accordingly, as provided in our
statutory access authority, on July 18, 2001, we issued a
formal request for the records, Unfortunately, the
statutory 20-day response period passed without any
meaningful action by the Office of the Vice President.
In accordance with the prescribed statutory process, on
August 17, 2001, we reported to the Congress, the
President, the Vice President, and other officials that
the NEPDG had not provided the requested records.
(See enclosed August 17, 2001, report.) While the
NEPDG did provide some cost-related documents to
GAOQO, most of these documents were not useful or self-
explanatory. Moreover, even though the Vice Presi-
dent and his counsel acknowledge our authority to
access cost information, they have not provided us the
remaining cost information and explanations requested.
Apart from information concerning the Vice President’s
meetings, they also have not provided us with factual
information concerning who the NEPDG staff, in-
cluding non-White House staff who were assigned to
the NEPDG from various government departments and
agencies, met with and the purpose of those meetings.

We strongly disagree with the Vice President’s objec-
tions to our audit and access authority. Significantly,
under GAOQ’s statutory access authority, Congress
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provided the President and the Director of the Office of
Management and Budget a safety valve to preclude
judicial enforcement of GAOQO’s access rights. The
executive branch has chosen not to use this mechanism.
Furthermore, the President has not claimed executive
privilege in connection with our request. As previously
noted, all of our attempts to reach a reasoned and
reasonable accommodation, including reducing the
scope of our request, have been rebuffed, and we have
now exhausted the statutory process for resolving our
access requests. As a result, our only remaining re-
course is either to file suit in the United States District
Court for the District of Columbia or to forego further
assertion of our access rights.

GAO was preparing to go to court in September of this
past year until the tragic events of September 11. As I
stated last September, prudence dictated that we delay
any related legal action given the immediate need for
the administration and the Congress to focus on de-
veloping our Nation’s initial response to our fight
against international terrorism and efforts to protect
our homeland.

The Congress has a right to the information we are
seeking in connection with its consideration of compre-
hensive energy legislation and its ongoing oversight
activities. Energy policy is an important economic and
environmental matter with significant domestic and
international implications. It affects the lives of each
and every American How it is formulated has under-
standably been a longstanding interest of the Congress.
In addition, the recent bankruptey of Enron has served
to increase congressional interest in energy policy, in
general, and NEPDG activities, in particular. This, plus
the Senate’s expected consideration of comprehensive
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energy legislation this session, reinforces the need for
the information we requested concerning the develop-
ment of the National Energy Policy proposal. In this
regard, we recently received a request for the NEPDG
information we are seeking from four Senate committee
and subcommittee chairmen with jurisdiction over the
matters involved. Importantly, our governing statute
requires GAO to perform such committee requests.

Clearly, the formulation and oversight of energy policy
and the investigation of Enron-related activities repre-
sent important institutional prerogatives of the
Congress. Furthermore, a number of other important
principles are involved. Failure to provide the infor-
mation we are seeking serves to undercut the impor-
tant principles of transparency and accountability in
government. These principles are important elements
of a democracy. They represent basic principles of
“good government” that transcend administrations,
partisan politics, and the issues of the moment. As
such, they should be vigorously defended. Otherwise, it
could erode public confidence in and respect for the
institutions of government.

The disclosure of the activities of the NEPDG is also
important for precedential reasons. Specifically, the
NEPDG was financed with appropriated funds and
staffed largely by government department and agency
personnel assigned to it. We disagree with the White
House position that the formation of energy policy by
the NEPDG is beyond congressional oversight and
GAO review. Were the Vice President’s arguments in
this case to prevail, any administration seeking to insu-
late its activities from oversight and public scrutiny
could do so simply by assigning those activities to the
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Vice President or a body under the White House’s
direct control.

In our view, failure to pursue this matter could lead to a
pattern of records access denials that would signifi-
cantly undercut GAQ’s ability to assist Congress in
exercising its legislative and oversight authorities. We
would have strongly preferred to avoid litigation in
connection with this matter, but given the request by
the four Senate committee and subcommittee chairmen,
our rights to this information and the important prin-
ciples and precedents involved, GAO will take the steps
necessary to file suit in United States District Court in
order to obtain, from the Chair of the NEPDG, the
information outlined in our August 17, 2001, report.
This will be the first time that GAO has filed suit to
enforce our access rights against a federal official. We
hope it is the last time that we will have to do so.

We have great confidence in our nation’s legal system
and look for a timely resolution of this important
matter. If you have any questions, comments or con-
cerns, please do not hesitate to contact me.

Sincerely yours,

[signed]

David M. Walker
Comptroller General
of the United States

ce: President of the United States
Vice President of the United States
Enclosure
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[SEAL]

Judicial Watch
Because no one is above the law.

June 25, 2001

BY CERTIFIED MAIL & FAX

The Honorable Richard B. Cheney
Vice President of the United States of America

Eisenhower Executive Office Building
Washington, DC 20501

Re National Energyv Policy Development Group,
A De Facto Federal Advisory Committee

Dear Mr. Vice President:

Judicial Watch, Inc., (hereinafter “Judicial Watch”),
is a non-profit, public interest law firm that investigates
and prosecutes government abuse and corruption.

Recent press reports have detailed the operations
and staffing of the National Energy Policy Develop-
ment Group, (hereinafter, “NEPDG”)". It is clear,
based on the political appointments of energy lobbyists
and attorneys to senior departmental positions within
the government by the Administration, official state-
ments by Administration spokesmen, press reports

* Fineman, Howard and Isikoff, Michael; “Big Energy at the
Table; Winning Support for Your Agenda Is Easy When Your
Allies Fill Out the Administration’s Top Chairs,” Newsweek
Magazine, May 14, 2001, (Attached).
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concerning the activities of energy industry lobbying
organizations, as well as other documentation obtained
under the Freedom of Information Act (hereinafter,
“FOIA”), that the NEPDG is tantamount to a federal
advisory committee (hereinafter, “the Committee”) as
defined in the Federal Advisory Committee Act (here-
inafter, “FACA”). 5 U,S.C. App. 2. As such, the
NEPDG must file a charter, must allow input from
interested persons, must comply with the FOIA and
the Government in the Sunshine Act, must publish
notice of its meetings in the Federal Register, and must
have a board that is fairly balanced in terms of the
points of view represented on the Committee, among
other requirements of FACA. See generally 5 U.S.C.
App. 2.

Our specific concerns are illustrated by the appoint-
ment of key American Petroleum Institute, (including
other energy trade organizations) lobbyists, attorneys,
and leaders, such as J. Steven Griles and Thomas
Sansonetti, to senior Administration posts with
authority bearing directly on the energy policies they
represented in a private business capacity. Given the
unfortunate ethical history of recent memory con-
cerning conflicts of interest in The White House,
Judicial Watch believes it is in the pubic interest for the
Administration to avoid even an appearance of possible
conflict of interests.

Judicial Watch respectfully requests that, in light of
the questionable legal and ethical practices, negative
publicity, and public outrage surrounding Hillary Rod-
ham Clinton’s 1994 national health-care policy develop-
ment group, you direct the NEPDG to abide by the
FACA. The NEPDG’s re-constitution under the provi-
sions of the FACA will instill public trust and confi-
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dence in the operations of the Committee, and insure
that national policy is formulated, discussed and acted
upon in a manner consistent with the best traditions of
our Constitutional Republic.

As a public interest law firm, educational foundation
and member of the media, Judicial Watch encourages
open, accountable government. We trust that you
support the same principles, wherever practicable, in
the operations of all three branches of government.
Certainly, national energy policy is a matter all
Americans are keenly interested in, and it is in the
public interest for our public servants to engage in an
open dialogue and exchange of ideas and options. One
positive step toward that goal would be your acknow-
ledgement of the NEPDG as a de facto advisory com-
mittee under the FACA, and to bring its operations
into compliance with all appropriate laws and regula-
tions.

Consistent with our assertion that the NEPDG is a
Committee under the FACA, Judicial Watch respect-
fully requests, under the provisions of the FOIA, 5
U.S.C. 552, and its regulations, copies of all minutes and
final decision documents of NEPDG meetings from
January 20, 2001 to the present, as well as a listing
(including address) of all persons and entities that
participated in NEPDG meetings, either directly or
indirectly through agents and/or intermediaries. Thank
you for your expected cooperation in responding to our
request, which should be within 10 working days
pursuant to the expeditious handling provisions of the
FOIA (see 5 U.S.C. § 551(a)(6)(C) and 5 U.S.C.
552(a)(6)(E)(ii)(I)). Additionally, Judicial Watch seeks
to attend all future meetings of the NEPDG Com-
mittee. Please furnish Judicial Watch with future
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meeting schedules and contact information so our
representatives may attend.

Thank you for your cooperation and prompt
response.

Sincerely,
Judicial Watch, Ine.

/s/ LARRY KLAYMAN
LARRY KLAYMAN
Chairman and General Counsel

/s/ THOMAS FITTON
THOMAS FITTON
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I0F ISTORY

Copyright 2001 Newsweek

Newsweek

May 14,2001, U.S.Edition

SECTION: NATIONAL AFFAIRS; Pg. 18
LENGTH: 1622 words
HEADLINE: Big Energy at the Table

BYLINE: By Howard Fineman and Michael Isikoff;
With Mark Hosenball, T. Trent Gegax and
Rich Thomas in Washington

HIGHLIGHT:

Winning support for your agenda is easy when your
allies fill out administration’s top chairs

BODY:

If you were in the oil and gas business, it was a
meeting that dreams were made of. Nine days before
George W. Bush was inaugurated, energy lobbyists
gathered at the American Petroleum Institutets offices
in downtown Washington. Their agenda: to write a
wish list. One participant remembers it fondly. “The
tone was, ‘OK, what do you guys want? You are going
to have the ear of this white House’.” In came an easel
and a whiteboard, and ideas flowed: looser rules for
drilling on federal lands; more drilling for oil and gas in
Alaska and the Gulf of Mexico; lower royalty payments
for tapping offshore wells. After a while, the mood in
the room grew giddy. The man from the wildcatters’
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association suggested going All the Way. It was time,
he said, to rethink the Endangered Species Act.

That was a wish too far. But many items on that
board—and other lists scribbled by other energy
lobbyists in other offices around town—found their way
into the recommendations that the president will unveil
to the nation next week. The API list, in fact, was
forwarded to George Bush’s transition team, which sent
it to the Interior Department. On March 20, Interior
sent many of the same ideas to the Energy Task Force
that Vice President Dick Cheney had convened on Jan.
29. To close the loop, key leaders from that API
meeting have since been appointed to pivotal positions
in Bush’s administration—among them J. Steven
Griles, an energy lobbyist and the new second in com-
mand at Interior, and Thomas Sansonetti, an energy
lawyer recently named the top environmental cop at
the Justice Department. The two, in effect, will help
administer policies they helped to write.

If the Bush administration is homecoming weekend
for the energy industry, Dick Cheney’s task-force
report is the pregame tailgate party. Not since the rise
of the railroads more than a century ago has a single
industry placed so many foot soldiers at the top of a
new administration. While the report will recommend
an array of what one White House aide advertises as
“high-tech, 21st-century conservation ideas,” its core
will be a call to find and use new sources of fossil fuels,
as well as a renewed commitment to nuclear power.
What voters need to hear “loud and clear,” the pre-
sident declared last week, “is that we are running out of
energy in America.”
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Is there a national “Crisis”? California faces rolling
summer-electricity Blackouts. In New York City, offi-
cials are scrambling to add small gas-fired generators to
handle peak demand. Natural-gas prices have doubled
in the past year. The numbers on signs at filling
stations are skyrocketing, and could hit $3 a gallon this
summer in the Midwest. In a West Wing interview
with NEWSWEEK, Cheney shied away from the C
word. “I think the potential is there for it to adversely
affect the economy,” he said.

But voters are using the word. In a NEWSWEEK
Poll, 71 percent of those surveyed say there is an
“energy crisis” in California; 53 percent agree there
now is one in the country as a whole. Given an either-or
choice between “protecting the environment” and
“developing new sources of energy,” those polled
selected energy by 52 to 41 percent, compared with a
49-44 ratio just one month ago,

There’s something to be said for turning to energy-
industry alums in this situation—and Cheney, who like
Bush is a son of the oilfields, is not shy about saying it.
“The fact of the matter is you get a lot of expertise with
people who have been dealing with these issues for a
long time,” he told NEWSWEEK. In his own case, he
said, his time at Halliburton, the globe-girdling oil-
services company taught him “a hell of a lot about the
technology of the business,” such as benign new ways to
drill in Alaska’s Arctic National Wildlife Refuge.

But Americans are skeptical of industry motives
—and, by extension, of Bush’s ties. When asked to
name who had contributed “a lot” to the current energy
situation, those polled named two sets of villains: the
U.S. energy companies (66 percent) and overseas
energy suppliers, such as OPEC. Bush himself gets his
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lowest approval marks for his handling of energy and
environmental issues. Democrats, naturally, are
pouncing on what they see as a populist hole in Bush’s
armor. Late last week House Minority Leader Dick
Gephardt was stumping in Chula Vista, Calif.; with
transmission lines as a backdrop, he vowed to impose
new federal caps on electricity rates—an idea Cheney
flatly opposes.

The administration may well have raised the political
risk via the process it used to draft its plan. The
Bushies used a secretive, believers-only process
reminiscent of another such enterprise: Hillary
Rodham Clinton’s effort to write a national health-care
plan in 1994. Since the group comprises only govern-
ment officials, White House aides say, it is entitled to
keep its deliberations private. Still, industry leaders
—who dumped $22.5 million into GOP coffers in the last
election—enjoyed constant contact with the task force.
Cheney met with a group of utility executives at the
Edison Electric Institute, whose president, Tom Kuhn,
was a leading Bush fund-raiser. No one has enjoyed
better access than Enron CEO Ken Lay, who recently
had dinner with his good friend the president.

The environmental community, meanwhile, got one
mass meeting with the staff a month ago (and the
promise of another this week with EPA Administrator
Christine Todd Whitman). Efforts to meet with
Cheney were rebuffed. Cheney himself confirmed he
had not met with a single spokesman for the greens.
That dynamic has only fueled suspicions among enviros
about what’s going on behind closed doors. “They’re
drumming up a fake energy crisis that doesn’t exist,”
says Phil Clapp of the National Environmental Trust.
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To be sure, the Cheney report will make many nods
in the direction of conservation and renewable re-
sources. Cheney confirmed that it will call for tax
credits for both. The plan will herald and encourage the
advent of less intrusive, high-tech means for finding
and extracting oil and gas and for burning more coal.
White House spinners have decided to divide the report
into five parts—only two of which will deal with the
extraction and the transmission of new sources of
traditional types of fuel. The conservation measures
will be high tech and optimistically can-do about using
Yankee ingenuity to give Americans all the cars and
appliances they want while using less electricity from
state-of-the-art power plants. But there will be no
paeans to the kind of pantywaist, tree-hugging self-
abnegation the Bushies think President Carter sermon-
ized about a generation ago. “This isn’t about not
bathing or turning off your lights,” said a top Cheney
aide. “This is about finding environmentally safe ways
to make sure we have the energy we need,”

That’s not enough, environmentalists say, given the
rising threat of global warming the green community is
convinced comes from burning fossil fuels. “The test of
any energy plan will she what it does to limit green-
house gases,” says Fred Krupp of Environmental De-
fense. The Union of Concerned Scientists, concerned
about global warming, says that renewables and con-
servation could displace 20 percent of traditional elec-
tricity demand by the year 2020—and greatly lessen
the need for new power plants. Cheney thinks other-
wise. In that span, he said, reliance on renewables
could indeed triple—a “fairly optimistic” scenario but
one that would still meet only 6 percent of total
electricity needs. But that estimate does not include
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imposing tough new mileage standards on SUVs or
mandating more efficient appliances. “Part of our
task,” he said, “is to focus on reality, and reality is not
‘Well, gee, we'll conserve our way out, we don’t have to
produce any more,” or ‘Wind and solar will take care of

r»

it, so we don’t need fossilfuels anymore’.

Now comes the hard part: selling the plan to the
public and to Congress. Some GOP strategists are
sanguine about overcoming environmental concerns.
“Nothing like $3-a-gallon gasoline to help make the
case,” said one. But it’s probably not that simple.
White House strategists are looking for clues on how
best to hawk the package in polls done for them by the
Republican National Committee. The surveys show
that voters know very little about where energy sup-
plies come from or how they now are distributed in
what has become a relatively deregulated marketplace.
“Voters out there think that the government guaran-
tees cheap, abundant energy,” said one worried
Republican polltaker, “and that’s not the way it works
anymore.” Other insiders worry less about the Demo-
crats than the news media, which they regard as
addicted to showing videotape of belching smokestacks.
“Bush will have the bully pulpit,” says GOP consultant
Alex Castellanos, “but it’s not an easy sell.”

But sell Bush must. He'll take his show on the road
next week, joined by a fleet of cabinet secretaries.
They will declare that action is needed after years of
Clinton-administration neglect. They will say that
there are no quick fixes, and tout their market-based,
supply-side, long-term answers. They may use real-
world vignettes about energy shortages. (on request,
the Natural Gas Supply Association provided the White
rouse some.) But politics is lived in the short term, and
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Bush late last week suddenly found himself in the role
of conservation advocate. He ordered federal facilities
in California to turn up thermostats, and pledged that
they would reduce electricity use by 10 percent.
Cheney, the interview over, hurried to the Cabinet
Room for the announcement. It turns out that con-
servation matters a great deal, at least in California, at
least for now.

GRAPHIC PHTO: Inner circle Cheney presiding over a
meeting of the Energy Task Force last week in the vice
president’s ceremonial office; PHOTO: The outsider:
Clapp claims the Bushies may he ginning up a fake
energy crisis; GRAPHIC: (Chart) Energy Advocates in
the Bush Pipeline (Graphic omitted)
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ATTACHMENT 9



OFFICE OF THE VICE PRESIDENT

WASHINGTON

July 5, 2001

Larry Klayman, Esq.

General Counsel, Judicial Watch, Inc.
501 School Street SW, Suite 725
Washington, D.C. 20024

Dear Mr. Klayman:

This is in response to your letter dated June 25, 2001
to the Vice President, Please be advised that the
National Energy Policy Development Group is not an
“advisory committee” under the Federal Advisory
Committee Act and is therefore not subject to FACA’s
terms, noting especially that it is composed entirely of
full-time officers of the Federal Government. In
addition, the Freedom of Information Act does not
provide for disclosure of the materials you requested.
See, 18 U.S. Op. Ofc. Legal Counsel 10 (1994).

Sincerely,

/s/ DAVID S. ADDINGTON
DAvVID S. ADDINGTON
Counsel to the Vice President
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Copyright 2001 The New York Times Company
The New York Times
June 26, 2001, Tuesday, Late Edition-Final

SECTION: Section A; Page 17; Column 1; National
Desk

LENGTH: 465 words

HEADLINE: Cheney Withholds List of Those Who

Spoke to Energy Panel
BYLINE: by JOSEPH KAHN
DATELINE: WASHINGTON, June 25

BODY:

Vice President Dick Cheney has declined to identify
the people who met privately with his energy task
force, raising tensions with Congressional investigators
who have repeatedly requested the information.

The General Accounting Office, an investigative arm
of Congress, sent Mr. Cheney’s office a letter late last
week complaining that a month had passed since it first
submitted an inquiry about the workings of the task
force. The letter said the vice president had a legal
obligation to provide the information immediately.

Mr. Cheney’s office said the letter was sent one day
after it submitted 77 pages of documents to the
accounting office.

“Our correspondence crossed in the mail,” said
Juleanna Glover Weiss, a spokeswoman for Mr. Cheney.

But Ms. Weiss said the vice president had not
provided the names of people, including industry
executives, who may have influenced the formation of
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the Bush administration’s energy policy, which was
released last month.

“Our counsel and the G.A.O. will continue to talk
about this,” Ms. Weiss said.

The energy task force Mr. Cheney headed spent
several months compiling a lengthy energy strategy
that contained about 150 recommendations for
administrative and legislative actions to address what it
termed an energy crisis.

Administration officials have said that they met with
a wide variety of people concerned about energy issues,
including executives of oil, natural gas, electricity,
nuclear power and energy infrastructure companies.
They have declined to provide a list of people who had
access to the task force.

Some Democrats have asserted that leading Repu-
blican donors had special access to the task force and
that the energy policy is skewed toward measures
favored by major corporations. Two Democratic repre-
sentatives, Henry A. Waxman of California and John D.
Dingell of Michigan, asked the accounting office to
report on the officials who served on the task force,
what information was collected by the panel, whom
they met with and how much the task force spent.

The White House provided the G.A.O. with the
financial records of the task force. But administration
officials have told the investigative body that they are
not compelled to provide the names of outsiders who
met with the task force.

The accounting office’s general counsel, Anthony H.
Gamboa, said in a letter to Mr. Cheney’s office last
week that the investigative body is entitled to more
information.
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The letter warned that if the White House does not
provide the full range of information the G.A.O. is
seeking, it may issue a “demand letter,” a more forma
request. Under the law, the White House would have
20 days to respond.

If the dispute continues, the accounting office could
bring a civil action against the administration.

hitp:/fwww.nytimes.com
LOAD-DATE: June 26, 2001
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DAILY NEWS
exXpress

Cheney Won’t
Give Up Names

EXPRESS WIRE SERVICES

WASHINGTON

Vice President Dick Cheney remained locked in a
battle with the General Accounting Office today over
the activities of a White House energy task force.

The GAO, the investigative arm of Congress, has
requested a meeting with Cheney discuss an energy
task force, of which Cheney was chairman.

Cheney aide Juleanna Glover Weiss said the vice
president’s office had already forked over a 77-page
“financial account of the task force,” but has not agreed
to meet the GAO request to turn over the names of the
people who met with the task force.”

“We're still talking to the GAO about that,” Weiss said.

The White House task force headed by Cheney met
with officials from the oil, natural gas, electrie, and
nuclear industries, among others, in developing the
Bush administration’s new national energy plan
unveiled last month.

Reps. John Dingell (D-Mich.) And Henry Waxman (D-
Calif.) Asked the GAO in April to investigate the task
force.
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“It is past time for the American People to find out
what went on in Cheney’s energy task force,” Dingell
said yesterday. “What are they hiding?”

Original Publication Date: 6/26/01
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The Associated Press

The materials in the AP file were compiled by The
Associated Press. These materials may not be
republished without the express written consent of The
Associated Press.

June 25, 2001, Monday, BC cycle
SECTION: Business News, Washington Dateline
LENGTH: 504 Words

HEADLINE: Congress demands list of participants in
Cheney energy meetings

BYLINE: By SCOTT LINDLAW, Associated Press
Writer

DATELINE: WASHINGTON

BODY:

Congressional investigators are intensifying pres-
sure on the White House to identify who met privately
with Vice President Dick Cheney’s energy task force.

The General Accounting Office has sent Cheney’s
lawyer a 10-page letter asserting a legal right to the
lists and advising Cheney that it may make a formal
demand for the information, rather than the polite
requests it has made in recent weeks.

Comptroller General David M. Walker “Is prepared
to issue a demand letter . . . if we do not receive
timely access to the information,” the GAO said in 10-
page letter dated Friday from office General Counsel
Anthony H. Gamboa to David S. Addington, attorney
for the vice president.

The GAO is the investigative arm of Congress, and
it has legal authority to federal agency records under
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the law. A demand letter could begin a legal battle: It
would give Cheney’s office 20 days to respond, either
by turning over the names, or providing a reason why it
is not compelled to do so, said Lynn Gibson, a lawyer
for the GAO.

If Cheney declined to turn over the records, the
GAO wold notify Congress and Attorney General John
Ashcroft, among others. The GAO would also be
authorized to file a civil action in court seeking the
record, Gibson said.

She knew of no previous case in which the GAO was
forced to go to court to obtain agency records.

The White House team that developed the national
energy plan, released last month, met with more than
130 interest groups, from environmentalists and unions,
often at odds with Republicans, to major Bush
supporters who got private sessions with Cheney.

Reps. Henry Waxman, D-Calif., and John Dingell,
D-Mich., in April asked the GAO to provide information
on who served on the task force, what information was
presented to the panel, who presented it and what the
task force spent.

The White House has asserted that the GAO does
not have the authority to ask for names of participants.
However, it agreed that the GAO is entitled to financial
records of the task force, and two administration
officials said the vice president’s office provided 77
pages of financial documents to the GAO last week.

The GAO contends it is entitled to a wider range of
records. Federal law “extends GAQO’s audit authority
to all matters related to the use of public money, not
just matters related to costs of activities,” it argued in
its letter to Cheney. “Over the years, GAO has
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conducted many reviews that involved a wide range of
White House programs and activities.”

Juleanna Glover Weiss, a spokeswoman for Cheney,
declined to comment on the GAQO’s assertions, other
than to say, “I'm sure the GAO and the vice president’s
office will be talking about that.”\

Waxman and Dingell called on Cheney to provide
the information they seek.

“The vice president should stop stonewalling and
start cooperating with GAQO’s investigation,” Waxman
said Monday. “Congress is entitled to know the
identity of the special interests that met with the
Cheney energy task force.”

LOAD-DATE: June 26, 2001
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ATTACHMENT 11



OFFICE OF THE VICE PRESIDENT
WASHINGTON
January 3, 2002

The Honorable Henry A. Waxman
House of Representatives
Washington, D.C. 20515

Dear Representative Waxman:

This is in response to your inquiry by letter of
December 4, 2001 about meetings between the Vice
President or the former National Energy Policy
Development Group’s (“Group”) support staff and
representatives of the Enron Corporation during the
preparation of the National Energy Policy that was
published on May 17, 2001. The Enron Corporation
announced on December 2, 2001 that Enron and certain
of its subsidiaries had filed voluntary petitions, for
reorganization under Chapter 11 of Title 11 of the U.S.
Code in the U.S. Bankruptcy Court for the Southern
District of New York. Your letter stated that you
viewed it as appropriate to ask whether Enron had
communicated “information about its precarious
financial position” in any meetings.
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Enron did not communicate information about its
financial position in any of the meetings with the Vice
President or with the National Energy Policy Develop-
ment Group’s support staff. These meetings are de-
scribed below.

As the Vice President mentioned in his interview on
the Frontline program on May 17, 2001, the Vice
President met with Mr. Kenneth L. Lay, chairman and
chief executive officer of the Enron Corporation. The
meeting occurred on April 17, 2001 and lasted for about
a half-hour. They discussed energy policy matters,
including the energy crisis in California, and did not
discuss information concerning the financial position of
the Enron Corporation.

The National Energy Policy Development Group,
which existed from January 29, 2001 to September 30,
2001, had a support staff. As you may recall from my
letter to you of May 4, 2001, individuals on the Group
support staff met, prior to issuance of the National
Energy Policy, with many individuals to gather infor-
mation relevant to the Group’s work. The Group’s sup-
port staff held such meetings with a broad repre-
sentation of people potentially affected by the Group’s
work, including individuals involved with companies or
industries (e.g., in the electricity, telecommunications,
coal mining, petroleum, gas, refining, bioenergy, solar
energy, nuclear energy, pipeline, railroad and auto-
mobile manufacturing sectors); environmental, wildlife,
and marine advocacy; State and local utility regulation
and energy management; research and teaching at uni-
versities; research and analysis at policy organizations
(i.e., think tanks); energy consumers, including con-
sumption by businesses and individuals; major labor
unions; and many Members of Congress or their staffs.
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Included among those with whom the Group’s
support staff met were representatives of the Enron
Corporation. The Executive Director of the support
staff met on February 22 and March 7, 2001 with Enron
representatives and reports that they discussed energy
policy matters and did not discuss information concern-
ing the financial position of the Enron Corporation. On
April 9, 2001, Group support staff held a meeting with
about two dozen representatives of various utilities,
which was known to include an Enron representative
and which did not involve discussion concerning the
financial position of the Enron Corporation.

Two additional meetings occurred after publication of
the National Energy Policy, one of which was after the
termination of the Group. The Deputy Executive
Director of the support staff met on August 7, 2001
with officials of an Enron German subsidiary and
reports that they discussed energy policy matters and
did not discuss information concerning the financial
position of the Enron Corporation. An employee on the
Vice President’s staff, who previously was the Execu-
tive Director of the Group’s support staff, met on
October 10, 2001 with Enron representatives and re-
ports that they discussed energy policy matters and did
not discuss information concerning the financial position
of the Enron Corporation.

To summarize, as the above information reflects,
during the period that the National Energy Policy was
in formulation, the Vice President had only one meeting
with Mr. Lay, which was the meeting that the Vice-
President mentioned on television in May. During the
same period, the National Energy Policy Development
Group’s support staff, which had meetings with a broad
range of individuals involved in energy matters, had
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two meetings with Enron representatives, plus a
meeting with utility representatives that included an
Enron representative. Also described above were two
staff-level meetings that occurred well after issuance of
the National Energy Policy. None of these meetings
included discussion of the financial position of the
Enron Corporation.

I note for your information that the Vice President
and Mr. Lay of Enron Corporation both served on a
panel on June 24, 2001 at the American Enterprise
Institute World Forum in Beaver Creek, Colorado. The
panel was widely attended and addressed energy mat-
ters. There was no discussion of information concern-
ing the financial position of Enron Corporation.

Your letter mentioned a number of Federal officials
not employed by the Office of the Vice President. To
the extent you wish to inquire about their official activi-
ties, I would respectfully refer you to their employing
departments, agencies or offices.

The information above is provided to you as a matter
of comity between the legislative and executive
branches, with due regard for constitutional separation
of powers, and reserving all legal authorities and privi-
leges that may apply. It is our hope that submission of
the information will help you avoid the waste of time
and taxpayer funds on unnecessary inquiries.
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Sincerely,

/s/ DAVID S. ADDINGTON
DAVID S. ADDINGTON
Counsel to the Vice President
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CALIFORNIA

Case No.: C 020462

SIERRA CLUB, A CALIFORNIA NONPROFIT
CORPORATION, PLAINTIFF

.

VICE PRESIDENT RICHARD CHENEY, IN HIS OFFICIAL
CAPACITY AS VICE PRESIDENT OF THE UNITED STATES
AND CHAIRMAN OF THE NATIONAL ENERGY POLICY
DEVELOPMENT GROUP

THE NATIONAL ENERGY POLICY DEVELOPMENT
GROUP, AN ADVISORY COMMITTEE COMMISSIONED BY
PRESIDENT GEORGE W. BUSH, JR.,

ANDREW LUNDQUIST, IN HIS OFFICIAL CAPACITY AS
EXECUTIVE DIRECTOR OF THE NATIONAL ENERGY
PoLicY DEVELOPMENT GROUP, AND DIRECTOR OF

ENERGY PoLICY FOR VICE PRESIDENT CHENEY AND

SENIOR PoLICY ADVISOR TO
THE DEPARTMENT OF ENERGY,

SPENCER ABRAHAM, IN HIS OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
ENERGY AND MEMBER OF THE NATIONAL ENERGY
PorLicy DEVELOPMENT GROUP,

DONALD EVANS, IN HIS OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
COMMERCE AND MEMBER OF THE NATIONAL ENERGY

PorLicy DEVELOPMENT GROUP,
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GALE NORTON, IN HER OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
THE INTERIOR AND MEMBER OF THE NATIONAL
ENERGY PoLICY DEVELOPMENT GROUP,

ANN VENEMAN, IN HER OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
AGRICULTURE AND MEMBER OF THE NATIONAL
ENERGY PoLICY DEVELOPMENT GROUP,

PAUL O’NEILL, IN HIS OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
THE TREASURY AND MEMBER OF THE NATIONAL
ENERGY PoLICY DEVELOPMENT GROUP,

NORMAN MINETA, IN HIS OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
TRANSPORTATION AND MEMBER OF THE
NATIONAL ENERGY POLICY DEVELOPMENT GROUP,

CHRISTINE TODD WHITMAN, IN HER OFFICIAL
CAPACITY AS ADMINISTRATOR OF THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY AND MEMBER

OF THE NATIONAL ENERGY POLICY
DEVELOPMENT GROUP, DEFENDANTS

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF
Violations of Federal Advisory
Committee Act, 5 U.S.C. Appendix 2

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF

INTRODUCTION

The Sierra Club brings this action to enforce the Fed-
eral Advisory Committee Act, 5 U.S.C. Appendix 2,
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(“FACA”), a “sunshine law” providing for public scru-
tiny of the manner in which the Executive Branch ob-
tains advice from private individuals on policy matters.
The Sierra Club seeks access to information under
FACA concerning the activities of the National Energy
Policy Development Group (better known colloquially
as the “Cheney Energy Task Force”), and its related
sub-groups (‘Task Force Sub-Groups”). The Cheney
Energy Task Force is a Presidential advisory com-
mittee, the purpose of which is to gather information,
deliberate and make recommendations to the President
on national energy policy.

JURISDICTION

1. This Court has jurisdiction over this action under
28 U.S.C. § 1331 (action arising under the laws of the
United States), 28 U.S.C. § 1361 (mandamus), 5 U.S.C.
§§ 701 et seq. (Administrative Procedure Act) and 28
U.S.C. §8§ 2201 and 2202 (Declaratory Judgment Act).
Venue in this district is proper under 28 U.S.C.
§ 1391(e) because the Sierra Club is incorporated in
California and maintains its headquarters and resides in
this district.

INTRADISTRICT ASSIGNMENT

2. Pursuant to Civil Local Rule 3-2(c¢), Plaintiff
states that it bases venue in this district and the San
Francisco Division on the following: 1) Plaintiff is
incorporated in California and maintains its head-
quarters and resides in San Francisco County; 2) this
action seeks relief against federal officials acting in
their official capacities; and 3) 28 U.S.C. §§ 1361 and
1391(e) provide for venue in the district of Plaintiff’s
residence, including the San Francisco Division.
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PARTIES

3. Plaintiff Sierra Club is a nonprofit corporation
organized under California law, with more than 700,000
members nationwide. The Sierra Club’s mission is to
explore, enjoy, and protect the wild places of the Earth;
to practice and promote the responsible use of the
Earth’s resources and ecosystem; to educate and enlist
humanity to protect and restore the quality of the
natural and human environment; and to use all lawful
means to carry out these objectives.

4. The Sierra Club’s concerns encompass the na-
tion’s use of energy and the environmental and health
impacts caused by the development, extraction, produc-
tion and use of energy. The Sierra Club has actively
participated in the public discussion regarding the Bush
Administration’s national energy policy. The Sierra
Club has educated its members about national energy
policy, participated in and organized community events,
such as rallies and demonstrations; discussed energy
policy with members of Congress and other govern-
ment leaders, and sought to disseminate information on
energy policy via the media.

5. Sierra Club members reside in, work in, and regu-
larly visit, use, and enjoy areas that would be affected
by the Bush Administration’s energy policy. These
areas include, among many examples, federal public
lands, national forests, and coastal areas subject to oil
and gas drilling and related activities; and populated
areas downwind of power plants and other sources of
energy-caused pollution. Moreover, Sierra Club mem-
bers routinely make use of information concerning en-
ergy policy while engaging in First Amendment activi-
ties as environmentalists and Sierra Club members.
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6. Defendant Richard Cheney is sued in his official
capacity as the Vice President of the United States and
Chairman of the Cheney Energy Task Force. As the
Chairman of the Cheney Energy Task Force, Vice
President Cheney acted on behalf of the President in
gathering information, advice and recommendations on
national energy policy and supervising the work of the
Cheney Energy Task Force and the Task Force Sub-
Groups. He participated in meetings and deliberations,
and his office contributed to the formulation of the Bush
Administration’s national energy policy.

7. Defendant National Energy Policy Development
Group (“Cheney Energy Task Force”) is a Presidential
advisory committee, the purpose of which is to gather
information, deliberate and make recommendations to
the President on national energy policy.

8. Defendant Lundquist is sued in his official ca-
pacity as Executive Director of the Cheney Energy
Task Force, Director of Energy Policy for Vice Presi-
dent Cheney, and Senior Policy Advisor to the U.S De-
partment of Energy. As the Executive Director of the
Cheney Energy Task Force, he participated in its meet-
ings and deliberations, and contributed to the formula-
tion of the Bush Administration’s national energy
policy.

9. Defendant Abraham is sued in his official capacity
as Secretary of Energy and member of the Cheney
Energy Task Force. Defendant Abraham participated
in Cheney Energy Task Force meetings and delibera-
tions, and he and his agency gathered information,
advice and recommendations on national energy policy
and supervised the work of the Cheney Energy Task
Force and the Task Force Sub-Groups.
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10. Defendant Evans is sued in his official capacity
as Secretary of Commerce and member of the Cheney
Energy Task Force. Defendant Evans participated in
Cheney Energy Task Force meetings and deliberations,
and he and his agency gathered information, advice and
recommendations on national energy policy and super-
vised the work of the Cheney Energy Task Force and
the Task Force Sub-Groups.

11. Defendant Norton is sued in her official capacity
as Secretary of the Interior and member of the Cheney
Energy Task Force. Defendant Norton participated in
Cheney Energy Task Force meetings and deliberations,
and she and her agency gathered information, advice
and recommendations on national energy policy and
supervised the work of the Cheney Energy Task Force
and the Task Force Sub-Groups.

12. Defendant Veneman is sued in her official
capacity as Secretary of Agriculture and member of the
Cheney Energy Task Force. Defendant Veneman par-
ticipated in Cheney Energy Task Force meetings and
deliberations, and she and her agency gathered infor-
mation, advice and recommendations on national en-
ergy policy and supervised the work of the Cheney
Energy Task Force and the Task Force Sub-Groups.

13. Defendant O’Neill is sued in his official capacity
as Secretary of the Treasury and member of the
Cheney Energy Task Force. Defendant O’Neill par-
ticipated in Cheney Energy Task Force meetings and
deliberations,, and he and his agency gathered informa-
tion, advice and recommendations on national energy
policy and supervised the work of the Cheney Energy
Task Force and the Task Force Sub-Groups.
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14. Defendant Mineta is sued in his official capacity
as Secretary of Transportation and member of the
Cheney Energy Task Force. Defendant Mineta par-
ticipated in Cheney Energy Task Force meetings and
deliberations, and he and his agency gathered infor-
mation, advice and recommendations on national en-
ergy policy and supervised the work of the Cheney
Energy Task Force and the Task Force Sub-Groups.

15. Defendant Whitman is sued in her official ca-
pacity as Administrator of the Environmental Protec-
tion Agency and member of the Cheney Energy Task
Force. Defendant Whitman participated in Cheney
Energy Task Force meetings and deliberations, and she
and her agency gathered information, advice and rec-
ommendations on national energy policy and supervised
the work of the Cheney Energy Task Force and the
Task Force Sub-Groups.

BACKGROUND
The Cheney Energy Task Force

16. On or about January 29, 2001, George W. Bush
signed a memorandum to his Vice President, Richard
Cheney, commissioning the Cheney Energy Task
Force. The Presidential memorandum stated that the
purpose of the Cheney Energy Task Force was to
develop a national energy policy. The membership of
the Cheney Energy Task Force included the defen-
dants.

17. The Cheney Energy Task Force held its first
meeting on or about January 29, 2001. The Task Force
held at least eight additional meetings between Febru-
ary and May of 2001 and, on information and belief,
continued its activities thereafter.
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18. On information and belief, the defendants ar-
ranged, participated in and exercised responsibility
over meetings and other activities involving groups of
energy industry executives and other non-federal
employees, for the purpose of obtaining advice and
recommendations on the Administration’s national
energy policy. These groups are what are referred to
as the “Task Force Sub-Groups” in this Complaint.

19. On information and belief, the Cheney Energy
Task Force and Task Force Sub-Groups were not
composed wholly of full time officers or employees of
the federal government. Energy industry executives,
including multiple representatives of single energy
companies, and other non-federal employees, attended
meetings and participated in activities of the Cheney
Energy Task Force and Task Force Sub-Groups.

20. On information and belief, the participants in the
Cheney Energy Task Force and the Task Force Sub-
Groups interacted significantly and acted collectively in
expressing their viewpoints and advice on energy
policy.

21. On information and belief, there was continuity
in the membership of the Cheney Energy Task Force
and Task Force Sub-Groups.

22. Onmn or about May 16, 200 1, the Cheney Energy
Task Force submitted a report to President Bush, set-
ting forth the Task Force’s findings and recommen-
dations for a “National Energy Policy.”

23. The Cheney Energy Task Force and the Task
Force Sub-Groups were established or utilized by the
President and the defendants for the purpose of ob-
taining information, advice and recommendations for
the development of the “National Energy Policy.” The
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Bush Administration has developed legislative propos-
als based on the “National Energy Policy.” The House
of Representatives has passed legislation containing
many of the elements of this National Energy Policy.
That legislation and related energy policy legislative
proposals are still pending.

The Bush Administration’s Failure to Divulge Cheney
Energy Task Force Information

24. The defendants have refused to provide infor-
mation to Congress, the General Accounting Office or
the public (including the Sierra Club) concerning the
names of non-federal employees who participated in the
activities of the Cheney Energy Task Force and Task
Force Sub-Groups, or details about the number of
meetings such individuals attended, the agendas of each
meeting, the purpose and scope of the meeting(s), the
topics on which factual information or policy advice was
sought, and whether conflicts of interest were properly
addressed at each meeting.

25. Throughout the spring and summer of 2001, and
continuing to the present, Congressional leaders and
the General Accounting Office (GAO) have sought to
obtain information from the Cheney Energy Task
Force and its members concerning the activities and
membership of the Cheney Energy Task Force and
Task Force Sub-Groups. Representatives Henry Wax-
man and John Dingell, GAO Comptroller General David
Walker and GAO General Counsel Anthony Gamboa
have requested access to Cheney Energy Task Force
and Task Force Sub-Group information, corresponding
numerous times with Vice President Cheney, Cheney
Energy Task Force Executive Director Andrew Lund-
quist, and Counsel to the Vice President David Adding-
ton.
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26. The Vice President, Mr. Lundquist, and Mr.
Addington have failed to provide the information re-

quested by Representatives Waxman and Dingell and
the GAO.

27. On or about January 16, 2002, Representative
Henry Waxman issued a report detailing how the
Cheney Energy Task Force’s final report advocated
energy policies favoring private companies whose rep-
resentatives participated in the activities of the Cheney
Energy Task Force and Task Force Sub-Groups.

28. The Sierra Club has corresponded with the de-
fendants requesting information relating to activities of
the Cheney Energy Task Force and the Task Force
Sub-Groups including, but not limited to, the involve-
ment of non-federal employees. Defendants have failed
to provide this information to the Sierra Club. The
Sierra Club intends to use this information to educate
its members and, on behalf of its members, to partici-
pate actively in the ongoing national debate over
energy policy, including but not limited to specific
legislative proposals pending in Congress.

FIRST CLAIM FOR RELIEF
(Violations of FACA / Mandamus)

29. The Sierra Club incorporates by reference the
allegations of the preceding paragraphs of this Com-
plaint.

30. The Cheney Energy Task Force and Task Force
Sub-Groups are advisory committees as defined under
FACA.
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31. The defendants have violated FACA as follows:

a. By failing to open each meeting of the Cheney
Energy Task Force and Task Force Sub-Groups to
the public. (Violation of FACA § 10(a)(1).)

b. By failing to publish timely notice of each
meeting of the Cheney Energy Task Force and Task
Force Sub-Groups in the Federal Register. (Vio-
lation of FACA § 10(a)(2).)

c. By failing to allow the Sierra Club and other
interested persons to attend, appear before, or file
statements with the Cheney Energy Task Force
and Task Force Sub-Groups. (Violation of FACA
§ 10(a)(3).)

d. By failing to make available for public inspec-
tion and copying the records, reports, transcripts,
minutes, appendices, working papers, drafts, stud-
ies, agenda, or other documents which were made
available to or prepared for or by the Cheney En-
ergy Task Force and Task Force Sub-Groups.
(Violation of FACA § 10(b).)

e. By failing to keep detailed minutes of each
meeting of the Cheney Energy Task Force and Task
Force Sub-Groups, certified as accurate, that con-
tain a record of the persons present, a complete and
accurate description of matters discussed and con-
clusions reached and copies of all reports received,
issued, or approved by the Cheney Energy Task
Force and Task Force Sub-Groups. (Violation of
FACA § 10(c).)
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f. By establishing the Task Force Sub-Groups
without specific authorization by statute or by the
President and without a determination, published in
the Federal Register, that establishing the Task
Force Sub-Groups is in the public interest. (Vio-
lation of FACA § 9(a).)

g. By allowing the Cheney Energy Task Force
and Task Force Sub-Groups to meet and take action
without filing an advisory committee charter con-
taining the information required by FACA. (Viola-
tion of FACA § 9(c).)

32. The defendants have a nondiscretionary duty to
comply with the procedural requirements of FACA
including but not limited to those set forth in the pre-
ceding paragraph as items (a) through (g).

33. This Court has jurisdiction to compel the defen-
dants to perform a nondiscretionary duty pursuant to
the Mandamus and Venue Act, 28 U.S.C. § 1361.

SECOND CLAIM FOR RELIEF
(Violations of FACA / Administrative
Procedure Act)

34. The Sierra Club incorporates by reference the
allegations of the preceding paragraphs of this Com-
plaint.

35. By violating FACA as set forth in paragraph 11,
the agency defendants have acted arbitrarily and capri-
ciously and not in accordance with law, and without
observance of procedure required by law, in violation of
5 U.S.C. § T06(2)(A) and § 706(2)(D).
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PRAYER FOR RELIEF

36. The Sierra Club prays for relief and judgment as

A declaration that the Cheney Energy Task Force
and Task Force Sub-Groups are advisory com-
mittees under FACA and must comply with all
requirements of FACA, 5 8 U.S. C. Appendix 2,
and other applicable laws.

A declaration that the defendants have violated
FACA in the following ways:

1.

ii.

iii.

iv.

Defendants violated section 10(a)(1) of FACA
by failing to open each meeting of the Cheney
Energy Task Force and Task Force Sub-
Groups to the public.

Defendants violated section 10(a)(2) of FACA
by failing to publish timely notice of each
meeting of the Energy Task Force and Task
Force Sub-Groups in the Federal Register.

Defendants violated section 10(a)(3) of FACA
by failing to allow the Sierra Club and other,
interested persons to attend, appear before, or
file statements with the Cheney Energy Task
Force and Task Force Sub-Groups.

Defendants violated section 10(b) of FACA by
failing to make available for public inspection
and copying the records, reports, transcripts,
minutes, appendices, working papers, drafts,
studies, agenda, or other documents which
were made available to or prepared for or by
the Cheney Energy Task Force and Task
Force Sub-Groups.



Vi.

vii.

152

Defendants violated section 10(c) of FACA by
failing to keep detailed minutes of each meet-
ing of the Energy Task Force and Task Force
Sub-Groups, certified as accurate, that contain
a record of the persons present, a complete
and accurate description of matters discussed
and conclusions reached and copies of all
reports received, issued, or approved by the
Cheney Energy Task Force and Task Force
Sub-Groups.

Defendants violated section 9(a) of FACA by
establishing the Task Force Sub-Groups with-
out specific authorization by statute or by the
President and without a determination, pub-
lished in the Federal Register, that establish-
ing the sub-groups is in the public interest.

Defendants violated section 9(c) of FACA by
allowing the Cheney Energy Task Force and
Task Force Sub-Groups to meet and take
action without filing an advisory committee

charter containing the information required
by section 9(c) of FACA.

A declaration that the defendants have failed to
perform a nondiscretionary duty to comply with
the procedural requirements of FACA including
those set forth in the preceding paragraph as
items (i) through (vii).

A declaration that each violation of FACA de-
scribed above as items (i) through (vii) in para-
graph B is arbitrary and capricious and not in
accordance with law, and, without observance of

procedure required by law, in violation of 5 U.S.C.
§ 706(2)(A) and (D).
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E. A permanent injunction prohibiting the defen-
dants from convening, conducting or holding any
activities of the Cheney Energy Task Force and
Task Force Sub-Groups that are not in full com-
pliance with sections 5, 9 and 10(a)-(c) of FACA.

F. A permanent injunction ordering the defendants
to provide to the Sierra Club, within ten working
days and at no cost to the Sierra Club, a full and
complete copy of all records, reports, transcripts,
minutes, appendixes, working papers, drafts, stud-
ies, agenda, or other documents which were made
available to or prepared for or by the Cheney
Energy Task Force or Task Force Sub-Groups,
irrespective of whether any such document other-
wise is or could be exempt from disclosure under 5
U.S.C. § 552(b)(2), (5) or (7)-(9).

G. A permanent injunction ordering the defendants
to prepare and deliver to plaintiff, within 10
working days, detailed minutes of each meeting of
the Cheney Energy Task Force and Task Force
Sub-Groups, certified as accurate, that contain a
record of the persons present, a complete and ac-
curate description of matters discussed and con-
clusions reached and copies of all reports received,
issued, or approved by the Cheney Energy Task
Force and Task Force Sub-Groups.



154

H. An award to the Sierra Club of its costs of suit.

I.  An award of such other relief as this Court deems
appropriate.

DATED: January 25, 2002.

Respectfully submitted,

/s/ ALEX LEVINSON
Patrick Gallagher
Alex Levinson
Sierra Club
Attorneys of Record
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CERTIFICATION OF INTERESTED PARTIES
OR ENTITIES

Pursuant to General Order No. 48, the undersigned
certifies that as of this date, there is no such interest to
report.

Dated: January 25, 2002.

Respectfully submitted,

/s/ ALEX LEVINSON
Patrick Gallagher
Alex Levinson
Joanne Spalding
Sierra Club
Attorneys of Record
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THE WHITE HOUSE
WASHINGTON
January 29, 2001
MEMORANDUM FOR

THE VICE PRESIDENT

THE SECRETARY OF THE TREASURY

THE SECRETARY OF THE INTERIOR

THE SECRETARY OF AGRICULTURE

THE SECRETARY OF COMMERCE

THE SECRETARY OF TRANSPORTATION

THE SECRETARY OF ENERGY

THE DIRECTOR OF THE FEDERAL
EMERGENCY MANAGEMENT AGENCY

THE ADMINISTRATOR OF THE
ENVIRONMENTAL PROTECTION AGENCY

THE ASSISTANT TO THE PRESIDENT AND
DEPUTY CHIEF OF STAFF FOR POLICY

THE ASSISTANT TO THE PRESIDENT FOR
ECONOMIC POLICY

THE ASSISTANT TO THE PRESIDENT FOR
INTERGOVERNMENTAL AFFAIRS

SUBJECT: National Energy Policy Development
Group

One of the greatest challenges facing the private
sector and Federal, State, and local governments is
ensuring that energy resources are available to meet
the needs of our citizens and our economy. To help
address this challenge, I am asking the Vice President
to lead the development of a national energy policy
designed to help the private sector, and government at
all levels, promote dependable, affordable, and environ-
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mentally sound production and distribution of energy
for the future. Accordingly, I direct as follows:

1. Establishment. There is hereby established
within the Executive Office of the President an Energy
Policy Development Group, consisting of the following
officers of the Federal Government: the Vice Presi-
dent, Secretary of the Treasury, Secretary of the
Interior, Secretary of Agriculture, Secretary of Com-
merce, Secretary of Transportation, Secretary of
Energy, Director of the Federal Emergency Manage-
ment Agency, Administrator of the Environmental
Protection Agency, Assistant to the President and
Deputy Chief of Staff for Policy, Assistant to the
President for Economic Policy, and Assistant to the
President for Intergovernmental Affairs. The Vice
President may also invite the Chairman of the Federal
Energy Regulatory Commission to participate. The
Vice President nay invite the participation of the
Secretary of State when the work of the Energy Policy
Development Group involves international affairs and,
as appropriate, other officers of the Federal Govern-
ment. The Vice President shall preside at meetings of
the Energy Policy Development Group, shall direct its
work, and may establish subordinate working groups to
assist the Energy Policy Development Group in its
work.

2. Mission. The mission of the Energy Policy De-
velopment Group shall be to develop a national energy
policy designed to help the private sector, and as
necessary and appropriate Federal, State, and local
governments, promote dependable, affordable, and
environmentally sound production and distribution of
energy. In carrying out this mission, the Energy Policy
Development Group’s functions shall be to gather
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information, deliberate, and, as specified in this mem-
orandum, make recommendations to the President. Its
activities shall not supplant the authority and respon-
sibility of State and local governments for handling
energy production, purchase, and distribution difficul-
ties.

3. Reports. The Energy Policy Development Group
should submit reports to me as follows: (a) in the near
term, an assessment of the difficulties experienced by
the private sector, and State and local governments in
ensuring that local and regional energy needs are met,
and (b) as soon thereafter as practicable, a report
setting forth a recommended national energy policy
designed to help the private sector, and as necessary
and appropriate State and local governments, promote
dependable, affordable, and environmentally sound
production and distribution of the energy for the future.
The recommended national energy policy should take
into consideration, among other things, (i) the growing
demand for energy, locally, regionally, and nationally, in
the United States and in the world, (ii) the potential for
local, regional, or national disruptions in energy sup-
plies or distribution, and (iii) the need for responsible
policies to protect the environment and promote con-
servation, and (iv) the need for modernization of energy
generation, supply, and transmission infrastructure.

4. Funding. The Department of Energy shall, to the
maximum extent permitted by law and consistent with
the need for funding determined by the Vice President
after consultation with the Secretary of Energy, make
funds appropriated to the Department of Energy
available to pay the costs of personnel to support the
activities of the Energy Policy Development Group. If
a situation arises in which Department of Energy
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appropriations are not available for a category of
expenses of the Energy Policy Development Group, the
Vice President or his designee should submit to me a
proposal for use, consistent with applicable law, of the
minimum necessary portion of any appropriation avail-
able to the President to meet the unanticipated need.
The Vice President may also obtain, through the Assis-
tant to the President for Economic Policy, such assis-
tance from the National Economic Council staff as the
Vice President deems necessary.

5. Termination. The Energy Policy Development
Group shall terminate no later than the end of fiscal
year 2001.

/s/ GEORGE BUSH
GEORGE BusH

cc:  Secretary of State
Chairman, Federal Energy Regulatory
Commission
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No.: 01-1530 (EGS)

JUDICIAL WATCH, INC., ET AL., PLAINTIFFS
V.

NATIONAL ENERGY POLICY DEVELOPMENT GROUP,
ET AL., DEFENDANTS

SIERRA CLUB, PLAINTIFF
V.

VICE PRESIDENT RICHARD CHENEY, ET AL.,
DEFENDANTS

PLAINTIFFS’ PROPOSED DISCOVERY PLAN

Pursuant to this Court’s order of July 11, 2002,
plaintiffs submit this proposed Discovery Plan.

Subjects of Discovery

Plaintiffs intend to take initial discovery on the
following subjects:'

A. The structure of the Task Force and its working
groups, sub-groups, staff, and personnel; e.g., how many
sub-groups exist, their roles, staff, meetings, location of
meetings, and other proceedings. See Judicial Watch,

1 Drafts of plaintiffs’ First Set of Interrogatories and First
Request for the Production of Documents are attached hereto as
Exhibits A and B, respectively.
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Inc. v. National Energy Policy Dev. Group, Civ. No.
01-1530, slip op. at 70 (July 11, 2002) (“Mem.”) (noting
importance of “[d]etermining who participated in the
deliberations of the NEPDG and the alleged Sub-
Groups,” and “whether in fact those Sub-Groups ex-
isted”); Association of Am. Physicians & Surgeons v.
Clinton, 997 F.2d 898, 915 (D.C. Cir. 1993) (noting
importance of “purpose, structure, and personnel of the
group” in “determin[ing] whether [the Federal Ad-
visory Committee Act] applies”).

B. Private parties’ communications with, and par-
ticipation in the activities of, the Task Force and/or
Task Force sub-groups, working groups, staff and per-
sonnel; e.g., who attended Task Force meetings and
their role at these meetings, which private parties com-
municated with the Task Force, the contents of these
communications. See Mem. at 70 (noting importance of
determining “who interacted with the private indivi-
duals involved, the role played by private individuals,
and the number of meetings and interactions”). See
also Clinton, 997 F.2d at 915 (“If a [private party] regu-
larly attends and fully participates in working group
meetings as if he were a ‘member,’” he should be
regarded as a member.”).

C. The relationship between the agency defendants,
the Task Force and/or any other advisory groups that
included private individuals; e.g., whether these other
advisory group(s) were established and/or utilized by
the Task Force or agency defendants, and whether
these other group(s) were formed in the interest of
advising an agency or the Task Force. See 5 U.S.C.
App. IT § 3(2) (advisory committee must be established
or utilized by President or agency in order for FACA to
apply). See California Forestry Ass’n v. U.S. Forest
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Service, 102 F.3d 609, 611 (D.C. Cir. 1996) (where “cir-
cumstances of [the group’s] genesis support an
inference that [the group] was in fact established ‘in the
interest’ of advising an agency,” the group “is subject to
FACA”). See also Mem. at 35 (“If these Sub-Groups
did in fact exist, who made the decision to establish
them?”).

II. Anticipated Discovery

Plaintiffs’ first set of interrogatories and first set of
requests for production are attached hereto as Exhibits
A and B, respectively. Following timely receipt of
responses to this initial discovery, plaintiffs intend to
notice appropriate depositions, and may also seek
additional written discovery.

Pursuant to this Court’s order of May 29, 2002, the
Sierra Club has also served subpoenas on seven private
parties, intended to ensure the preservation of dis-
coverable documents in those parties’ possession. De-
pending upon the defendants’ responses to the Sierra
Club’s initial discovery, to the extent such evidence is
not otherwise available the Sierra Club may request
production of relevant documents or testimony from
these or other third parties.

Respectfully submitted,

Patrick Gallagher (CA Bar No.146105)
Alex Levinson (CA Bar No0.135307)
Sanjay Narayan (CA Bar No. 183227)
Sierra Club

85 Second Street

San Francisco, CA 94104

(415) 977-5696



163

Email: pat.gallagher@sierraclub.org
David Bookbinder (DC Bar No. 455525)
Sierra Club

408 C Street, NE

Washington, DC 20002

(202) 548-4598

Email: david.bookbinder@sierraclub.org

Roger Adelman (DC Bar No. 056358)
Law Offices of Roger Adelman

1100 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 822-0600

Email: Adelmarm@erols.com

Attorneys for plaintiff Sierra Club

Larry Klayman (DC Bar No. 334581)
Paul J. Orfanedes

Judicial Watch, Ine.

501 School Street, SW

Suite 725

Washington, DC 20024

Attorneys for plaintiff Judicial Watch,
Inc.
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Certificate Of Service

I hereby certify that a copy of this Discovery Plan
was served via ECF Notification where applicable and
via first class mail this 19t day of July, 2002 to:

Roger Adelman (DC Bar No. 056358)

Law Offices of Roger Adelman

1100 Connecticut Avenue, N.W., Suite 730
Washington, DC 20036

(202) 822-0600

Email: Adelmarm@erols.com

Larry Klayman

Paul J. Orfanedes

Judicial Watch, Ine.

501 School Street, S.W.

Suite 725

Washington, D.C. 20024

E-Mail: meseidy21@hotmail.com

Daniel Edward Bensing

U.S. Department of Justice

Civil Division

Federal Programs Branch

901 E Street, N.W.

Room 818

Washington, D.C. 20530

E-Mail: daniel.bensing@usdoj.gov

Thomas Millet

Jennifer Paisner

U.S. Department of Justice

901 E Street, N.W.

Room 952

Washington, D.C. 20530

E-Mail: Jennifer.Paisner@usdoj.gov
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Richard D. Horn

Bracewell & Patterson LLP
2000 K Street, N.W.

Suite 500

Washington, D.C. 20006-1872
E-Mail: rhorn@bracepatt.com
Paul Christian Rauser
Williams & Connelly

725 12th Street, N.W.
Washington, D.C. 20005

Robert S. Litt

Arnold & Porter

555 12th Street, N.W.
Washington, D.C. 20004-1206
E-Mail: Robert_Litt@aporter.com

Howard M. Crystal

Meyer & Glitzenstein

1601 Connecticut Avenue, N.W.

Suite 700

Washington, D.C. 20009

E-Mail: howardcrystal@meyerglitz.com

Kathleen M. Krust
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

C.A. No. 01-1530 (EGS)

JUDICIAL WATCH, INC., PLAINTIFF
V.

NATIONAL ENERGY POLICY DEVELOPMENT GROUP,
ET AL., DEFENDANTS

C.A. No. 02-631 (EGS)
SIERRA CLUB, PLAINTIFF
V.

VICE PRESIDENT RICHARD CHENEY, IN HIS OFFICIAL
CAPACITY, ET AL., DEFENDANTS

DEFENDANTS’ OBJECTIONS TO
PLAINTIFFS’ PROPOSED DISCOVERY PLAN

INTRODUCTION

As the Court knows, it is defendants’ position that
discovery is inappropriate in this case, especially in
light of the strong potential for intrusion into the
effective functioning of the Presidency and Vice Presi-
dency. The Court’s July 11 Order, however, signifi-
cantly limits any potential discovery issues. In its
Order, the Court held that plaintiffs’ claim that defen-
dants violated the Federal Advisory Committee Act
(“FACA”), 5 U.S.C. app. § 2, can proceed, if at all, under
the Administrative Procedure Act (“APA”), 5 U.S.C.
§§ 701-706, or the mandamus statute, 28 U.S.C. § 1361.
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See Judicial Watch, Inc. v. National Energy Policy
Dev. Group, Civ. No. 01-1530, slip op. at 42, 51 (July 11,
2002) (“Mem.”). That ruling has important implications
for discovery in this case. It is well settled that a court’s
review under the APA is confined to the administrative
record compiled by the agency. That is, there is no
discovery under the APA (or under the mandamus
statute, where mandamus is used as a substitute for
APA review). For this and other reasons set forth be-
low, defendants object to plaintiffs’ proposed discovery
plan.?

Moreover, this case can be resolved far short of the
wide-ranging inquiries plaintiffs have proposed into the
conduct of the NEPDG in carrying out its Presiden-

2 While, given the posture of this case after the Court’s July 11,
2002 Order, plaintiffs’ claims should be resolved on the basis of an
administrative record, defendants do not concede there was
agency action, and preserve and reiterate their arguments regard-
ing the inappropriateness of discovery in other respects as well
(because plaintiffs’ proposed discovery has not been approved by
the Court, defendants are not submitting specific objections to
plaintiffs’ proposed requests). For the same reason that the
application of the FACA to the activities of the National Energy
Policy Development Group (“NEPDG”) raises constitutional con-
cerns, see Association of American Physicians & Surgeons, Inc. v.
Clinton, 997 F.2d 898, 908 (D.C. Cir. 1993), permitting discovery
into the questions posed by plaintiffs in their discovery plan—such
as from whom the President receives advice, how he chooses to
receive that advice and what that advice is—would impermissibly
intrude on the effective functioning of the Presidency and Vice
Presidency, especially the President’s authority to obtain advice in
confidence from his hand-picked advisers. See id. at 908 (appli-
cation of FACA to health care task force “clearly would interfere
with the President’s capacity to solicit direct advice on any subject
related to his duties from a group of private citizens, separate from
or together with his closest governmental associates”).
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tially-assigned mission (inquiries, we note, that would
severely intrude into the functioning of the Presidency
and Vice Presidency). Specifically, in its opinion, the
Court identified as one of the central questions posed in
this case: “were any non-governmental individuals
members of the NEPDG and its alleged sub-groups?”
See, e.g., Mem. at 54. This question, which potentially is
dispositive, can and should, be resolved on the basis of
the administrative record, before permitting inquiry
into any of the other issues raised by this case. If the
record demonstrates the answer to this question is
“no,” then the Court can grant summary judgment for
the defendants.

Accordingly, defendants submit that further pro-
ceedings should be conducted in a manner that respects
established principles under the APA and is least likely
to intrude into constitutionally protected areas of
inquiry. This Court’s holding that plaintiffs’ cause of
action arises under the APA (or mandamus) makes that
approach possible. In order to accomplish this objec-
tive, defendants thus propose the following.

First, defendants will file an administrative record
which will address the question of membership. De-
fendants will then move for summary judgment on the
basis of that record, as is routinely done in administra-
tive law cases. As the Court has recognized, if neither
the NEPDG nor any alleged subgroups included non-
government members, defendants would be entitled to
prevail on statutory grounds. See Mem. at 54; 5 U.S.C.
app. § 3(2). The Court thus, at the very least, should
resolve this critical statutory issue before proceeding to
the types of inquiries suggested by plaintiffs (see also
Mem. at 70), which, by virtue of their breadth, pose a
far greater threat of constitutionally impermissible
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intrusion into the effective functioning of the Presi-
dency and the Vice Presidency. Moreover, this limited
approach is consistent with this Court’s view of con-
stitutional avoidance. As this Court stated, “It is en-
tirely possible that defendants will prevail on summary
judgment on statutory grounds after proving that no
private individuals participated as members of the advi-
sory committee at issue . . . thus rendering defen-
dants’ constitutional concerns inapplicable.” Mem. at
54.°

Defendants note that the Court already has before it
a record on the membership issue, at least with respect
to NEPDG. That is, the Court and the plaintiffs al-
ready have the Presidential Memorandum establishing
the NEPDG (which designates the membership), the
NEPDG’s public report (which was submitted to the
President by the NEPDG as constituted by the Presi-
dent), and the Office of the Vice President’s response to
plaintiff Judicial Watch’s request for permission to
attend NEPDG meetings. As explained in more detail
below, however, defendants are prepared to supple-
ment this record with a declaration specifically explain-
ing the basis for the determination that the NEPDG is
not required to comply with FACA, i.e., NEPDG’s
membership. Defendants also are prepared to submit
an administrative record (including with appropriate
declarations) on the issue of membership with respect
to any alleged subgroups, now that the issue has been
raised here.

3 Ultimately, the burden of persuasion is, of course, upon the
plaintiffs to prove that FACA applies to the NEPDG.
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Second, the Court should establish a schedule for
briefing summary judgment on the membership issue
once the record is filed by defendants. As noted above,
if the record demonstrates that no non-government
individuals were members of the NEPDG or any
alleged sub-groups, then summary judgment should be
granted for defendants. See, e.g., Mem. at 54. And the
Court’s stated goal of having a “tightly reined” process
to decide the issues in this case, see Mem. at 74, will be
accomplished.

ARGUMENT

REVIEW SHOULD BE ON THE RECORD, AND LIM-
ITED AT THIS STAGE TO THE THRESHOLD, AND PO-
TENTIALLY DISPOSITIVE, ISSUE OF MEMBERSHIP

A. Review Of Any Factual And Legal Issues In this
Case Should Be On the Basis of the Adminis-
trative Record

The Court has held that FACA provides no private
right of action and that plaintiffs’ claim that defendants
violated FACA can proceed, if at all, under the APA,
or, potentially, under the mandamus statute. See Mem.
at 42, 51. This holding has important consequences for
this case and effectively determines the course by
which any factual issues should be resolved.

In APA challenges to agency action, “the focal point
for judicial review should be the administrative record
already in existence, not some new record made ini-
tially in the reviewing court.” Camp v. Pitts, 411 U.S.
138, 142 (1973); Nat’l Law Ctr. v. United States Dep’t of
Vet. Affairs, 736 F. Supp. 1148, 1152 (D.D.C. 1990) (“It
is settled that a court’s review . . . is confined to the
administrative record compiled by the agency”); James
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Madison Ltd. v. Ludwig, 82 F.3d 1085, 1096 (D.C. Cir.
1996) (“Generally speaking, district courts reviewing
agency action under the APA’s arbitrary and capricious
standard do not resolve factual issues, but operate
instead as appellate courts resolving legal questions.”).
Plaintiffs challenging agency action are not ordinarily
entitled to discovery. Marshall County Health Care
Auth. v. Shalala, 988 F.2d 1221, 1226 (D.C. Cir. 1993);
Nat’l Treasury Employees Union v. Seidman, 786 F.
Supp. 1041, 1046 (D.D.C. 1992) (“discovery is inappro-
priate in cases under the APA”).*

In this case, the scope of judicial review is defined by
5 U.S.C. § 706’s test for action that is arbitrary or
capricious or otherwise contrary to law.” Under this
test, the Court’s review is not de novo. Camp v. Pitts,
411 U.S. at 142; Commercial Drapery Contractors, Inc.
v. United States, 133 F. 3d 1, 7 (D.C. Cir. 1998). Where,
however, the articulated decision may be less than
clearly based upon the record, a remand or supple-
mentation of the record may be appropriate, such as
through affidavits. Camp, 411 U.S. at 142; Esch v.
Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989).

4 The D.C. Circuit’s decision in Association of American Physi-
ctans & Surgeons, Inc. v. Clinton, 997 F.2d 898 (D.C. Cir. 1993),
does not alter this conclusion. As this Court has indicated, AAPS
did not address the source of judicial review available to a party
claiming violations of FACA. Mem. at 26. Instead, it “assumed
that FACA provided a cause of action.” Id. Therefore, the re-
straints on discovery applicable in an APA action were not applied
in that action. However, after this Court’s decision that FACA
does not apply a private right of action, id. at 25-26, plaintiffs are
constrained by the APA remedy that they seek.

5 The arbitrary or capricious test applies because this is not for-
mal rulemaking or adjudication or a failure to act. 5 U.S.C. § 706.
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Here, there is a record before the Court, consisting of
the President’s memo creating the NEPDG and
establishing its membership, the letter from the Office
of the Vice President denying plaintiff Judicial Watch’s
request for documents and documenting the rationale
that the FACA does not apply because its members
were federal employees, and the final Report, which
was submitted by the NEPDG as constituted by the
President and thereby confirms, in the performance of
the NEPDG’s final function, that the members were
those designated by the President. The only record
before the Court on the question of membership thus
fully supports defendant’s position here. It therefore
warrants summary judgment in defendants’ favor.

Despite their access to thousands of pages of docu-
ments produced in related FOIA litigation, plaintiffs
have proffered no evidence to demonstrate that the
NEPDG’s composition was any different from that
directed by the President. Nevertheless, defendants
will submit a declaration further addressing this issue
to provide a fuller statement of the facts which sup-
ported the decision, as memorialized in the Vice Presi-
dent’s letter, that the FACA did not apply to the
NEPDG because its members were federal employees.
Similar declarations will also be filed concerning the
alleged subgroups. At that point, the Court would have
before it a more than sufficient administrative record
upon which to decide this caes.

As in any other APA record review case, plaintiffs
would be able to justify going beyond that record only
upon a “strong showing of bad faith or improper
behavior’ or when the record is so bare that it prevents
effective judicial review.” Commercial Drapery, supra
at 7, quoting Citizens to Preserve Overton Park, 401
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U.S. 402, 420 (1971). Thus, plaintiffs could proffer what-
ever evidence they currently possess to the contrary,
and the Court could determine whether that evidence is
sufficiently compelling to require a further response
from defendants.

B. Plaintiffs’ Mandamus Claims Do Not Expand the
Scope of Review

With respect to plaintiffs’ potential mandamus claim,
see Mem. at 51, review under the mandamus statute—
even if it existed in a case such as this one—should, at
the very least, be no broader than review under the
APA. As the Court has recognized, both the APA and
the mandamus statute would be used for the same
purpose: to remedy an alleged violation of FACA.
Where it is available at all, mandamus is only available
as an avenue of extraordinary relief, see, e.g., Chamber
of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996); in
cases where the “plaintiff has a clear right to relief,”
Swan v. Clinton, 100 F.3d 973, 977 n.1 (D.C. Cir. 1996);
see also Power v. Barnhart, 292 F.3d 781, 784 (D.C. Cir.
2002) (reaffirming that mandamus is only available
where plaintiff’s right to relief is “clear and indisput-
able”); Appalachian States Low-Level Radioactive
Waste Comm’n v. O’Leary, 93 F.3d 103, 112 n.9 (3d Cir.
1996) (indicating that standard for issuing mandamus is
more stringent than review under Chevron); and only
where a party “has exhausted all other avenues of
relief. . . .” Heckler v. Ringer, 466 U.S. 602, 612 (1984).

6 In contrast, plaintiffs’ plan would allow for the discovery of
materials outside the record with no initial showing of need and
based solely on the bare, unsubstantiated allegations of the com-
plaint.
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The requirements of clarity and exhaustion should bar
discovery here insofar as mandamus is concerned,
especially at this stage of the case. APA review should
necessarily proceed first. If the administrative record
does not contain evidence that plaintiffs are entitled to
relief, and if plaintiffs do not come forward with new
and material evidence on the membership issue, then
there is no basis for mandamus review. Plaintiffs can-
not be allowed to conduct a fishing expedition for some
shred of evidence to rebut the administrative record.
Consequently, review on the administrative record will
necessarily be adequate to address plaintiffs’ manda-
mus claims.

Indeed, it is counterintuitive to conclude that the
“extraordinary remedy” of mandamus would entitle
plaintiffs to broader review than they would receive
under the APA. The D.C. Circuit has repeatedly
indicated that requests for mandatory injunctive relief
against federal officers should be analyzed as requests
for mandamus. See, e.g., Swan, 100 F.3d at 976 n.1,
National Wildlife Fed’n v. United States, 626 F.2d 917,
918 n.1 (D.C. Cir. 1980). Since review of a request for
injunctive relief under the APA would be limited to the
administrative record, a litigant should not be able to
circumvent that limitation simply by asking for a writ
of mandamus. If anything, mandamus here would re-
quire a standard of review more deferential to defen-
dants, given the “separation of powers concerns” raised
by plaintiffs’ claim against the Vice President himself.
See Mem. at 54 (recognizing these concerns).

Plaintiffs here seek to mandamus, not an agency
official, but the Vice President of the United States—
one of only two constitutional executive officers of the
United States. Moreover, the subject of the mandamus
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claim is not an agency action, but the composition of the
NEPDG, a group whose membership was defined and
limited by, and whose role was prescribed in, a written
Memorandum from the President. Containing review
to the administrative record is especially compelling in
this case as the record contains the President’s Mem-
orandum embodying his choices regarding the struc-
ture, composition, and role of the group, as well as the
group’s submission in response to the President’s direc-
tive. Albeit in a slightly different context, the court in
AAPS recognized that, “[s]ince form is a factor,” the
government has a great deal of control over whether a
particular group it establishes is subject to FACA.
AAPS, 997 F.2d at 914. Consequently, as AAPS
recognized, “it is a rare case when a court holds that a
particular group is a FACA advisory committee over
the objections of the Executive Branch.” Id. This is
not that “rare case.” The record here makes it clear
that the President defined and limited membership in
the NEPDG in the written Memorandum establishing
the group, and his choices regarding the structure, com-
position, and function of the group—and the response of
that group, which consisted of officials at the highest
level of the government and in direct proximity to the
President—are entitled to the utmost deference.’

7 Some courts have indicated that “independent fact finding
under mandamus is appropriate in some circumstances, even
where agency action is under review,” and that such independent
fact finding can occur based on an administrative record. See,
Conservation Law Foundation of New England, Inc v. Clark, 590
F. Supp. 1467 (D.C. Mass. 1984). See also Commonwealth of Pen-
nsylvania v. Nat’l Assoc. of Flood Insurers, 520 F.2d 11, 26-27 (3rd
Cir. 1975). For the reasons explained above, however, such inde-
pendent fact finding would be highly inappropriate in this case.
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Finally, allowing discovery to proceed against the
Vice President would effectively decide the thorny
constitutional issue of whether mandamus is precluded
in this case, especially since the Vice President is not
subject to the APA. The serious constitutional
implications of permitting such a mandamus claim
against the Vice President to proceed should therefore,
at a minimum, compel the conclusion that independent
fact finding apart from the proffered administrative
record is inappropriate.

C. Record Review Should Be Limited at this Stage
to the Membership Issue

As this Court’s recent opinion held, “a court should
not pass on any constitutional questions that are not
necessary to determine the outcome of the case or
controversy before it.” Mem. at 53. By limiting the
issue on summary judgment at this point to the inquiry
of membership of NEPDG and its alleged subgroups,
this Court can avoid any unnecessary inquiry into the
internal workings of the NEPDG or its individual
members and their supporting staff in carrying out the
NEPDG’s Presidentially-assigned mission (an inquiry
defendants oppose, and one that is unwarranted and
unnecessary to resolving this case on statutory
grounds). Defendants anticipate the membership issue
can be resolved expeditiously. This approach is appro-
priate for two principal reasons.

First, the Court has recognized that defendants “may
prevail on summary judgment on statutory grounds”
(see Mem. at 75) if the record demonstrates “no private
individuals participated as members of the advisory
committee at issue.” See id. at 54. In that event, there
will be no “need . . . to address the constitutionality of
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applying FACA.” See id. at 75. Similarly, as to any
alleged subgroup, the absence of any non-federal
member would be dispositive.

Second, requiring defendants to submit a factual
record addressing their constitutional defense (which
might require supplementation through appropriate
declarations) would itself raise “constitutional issues.”
See Mem. at 75. For example, as the Court has sug-
gested, some of the information relevant to defendants’
constitutional defense is likely to encompass documents
and other information subject to the constitutional
privilege for presidential communications. See Mem. at
68-70 (discussing In re Sealed Case, 121 F.3d 729 (D.C.
Cir. 1997)).

But even more significantly, requiring defendants to
submit a record on the constitutional issues now (i.e.,
before the applicability of FACA is resolved), would
force defendants to disclose—potentially unnecessarily
—much of the same information plaintiffs seek on the
merits (the very information defendants contend they
cannot, consistent with the Constitution, be compelled
to disclose). Indeed, plaintiffs seek through discovery
far more than they would ever be entitled to under the
FACA. FACA provides for notice of meetings, that
such meetings be open, and that records of the advisory
committee be publicly available to the extent not ex-
empt from disclosure. Plaintiff, however, seeks through
discovery information about communications between
individual NEPDG members outside the context of
meetings, between members and agency personnel, and
between members and outside individuals.

Accordingly, defendants respectfully submit that, so
long as the case may be resolved on statutory grounds,
the Court, as a matter of law, comity and efficiency,
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should minimize the requirement that the Executive
Branch disclose information it contends is constitu-
tionally protected from disclosure. See Mem. at 52
(acknowledging the “seriousness” of the constitutional
issues). Defendants’ proposal that review be limited to
the membership issue accomplishes that objective
without sacrificing this Court’s fact-finding mission.

D. Review of the Membership Issue Should be Tied
to the Legal Definition of Membership

FACA expressly excludes from the definition of
advisory committee (and thus from the coverage of the
statute) “any committee that is composed wholly of full-
time, or permanent part-time, officers or employees of
the Federal Government.” 5 U.S.C. app. § 3(2). As ex-
plained above, defendants submit that the record (and
review thereof) should be limited to the question of
membership (i.e., whether any non-federal individuals
were members of the NEPDG or any alleged sub-
groups). Defendants want to make clear, however, that
“membership,” for purposes of FACA, is by no means
as broad a notion as plaintiffs suggest.

The D.C. Circuit in Association of Am. Physicians
and Surgeons v. Clinton, 997 F.2d 898 (D.C. Cir. 1993)
(“AAPS”), defined “membership” in an advisory com-
mittee: a nongovernment individual should be consid-
ered a member of an advisory committee only if “his
involvement and role are functionally indistinguishable
from those of the other members. Whether they
exercise any supervisory or decisionmaking authority is
irrelevant. If a ‘consultant’ reqularly attends and fully
participates in working group meetings as if he were a
‘member,” he should be regarded as a member.” AAPS,
997 F.2d at 915 (emphasis added). Consistent with this
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definition of membership in an advisory committee, the
AAPS court stated that “episodic meetings between
government officials and a consultant” would not serve
to transform the consultant into a member of the
advisory committee. Id. “When an advisory committee
of wholly government officials brings in a ‘consultant’
for a one-time meeting, FACA is not triggered because
the consultant is not really a member of the advisory
committee.” Id.

In their proposed discovery, plaintiffs seek infor-
mation about “meetings” attended by “all . . . persons
who participated, in any manner, in the activities of the
[NEPDG],” see Interrogatory No. 3, and further define
the term “meeting” to include communications between
any “two or more persons where [NEPDG]
activities were discussed.” See Plaintiffs’ First Set of
Interrogatories at 2. Plaintiffs’ notion of membership
has no support in the law. The controlling definition of
a FACA “member” as someone who “regularly attends
and fully participates” in committee meetings (AAPS,
997 F.2d at 915) would exclude from FACA’s scope any
individual meetings between individual members of the
NEPDG and non-government individuals. Under
AAPS, such meetings can never rise to the level of
regular attendance and full participation.

Moreover, any such individual meetings would not
constitute committee meetings of NEPDG and would
fall outside of the scope of FACA coverage. An ad-
visory committee is covered by FACA only “when it is
asked to render advice or recommendations, as a group,
and not as a collection of individuals.” AAPS, 997 F.2d
at 913 (emphasis in original). It is the collective nature
of an advisory committee’s deliberations and recom-
mendations that implicates FACA. See id. (“The



180

group’s activities are expected to, and appear to, bene-
fit from the interaction among the members both inter-
nally and externally.”). As such, non-government
individuals can be considered “members” of an advisory
committee only if they regularly attended and partici-
pated in the collective decision-making processes of
that advisory committee in a manner that is “function-
ally indistinguishable” from that of a formally appointed
member. In this case, then, any sporadic contacts that
may have occurred between individual members of the
NEPDG and non-government individuals, outside of
the context of NEPDG committee meetings, simply
would not implicate FACA, and would therefore be
outside the scope of any permissible discovery.®

The reason for this rule is simple. As AAPS reco-
gnized, extending the definition of membership to
include sporadic meetings between government officials
and non-government individuals would “achieve the
absurd result Public Citizen warned against: reading
FACA to cover every instance when the President (or
an agency) informally seeks advice from two or more
private citizens.” Id.; see also Public Citizen v. U.S.
Dept. of Justice, 491 U.S. 440, 452 (1989); Nader v.
Baroody, 396 F. Supp. 1231, 1233-34 (D.D.C. 1975) (find-
ing FACA inapplicable to episodic meetings between
White House officials and various private sector repre-
sentatives because “the Act was not intended to apply

8 Nor are any such individual meetings, which are not ad-
dressed by FACA at all and which would be entirely proper, at all
probative of whether a person did assume the role of a full member
of the committee. Thus, even if discovery were permitted under
either of plaintiffs’ claims, plaintiffs’ proposals are unjustified,
intrusive, and unduly burdensome.
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to all amorphous, ad hoe group meetings . . . or in any
way to impede casual, informal contacts by the Presi-
dent or his immediate staff with interested segments of
the population or restrict his ability to receive
unsolicited views on topics useful to him in carrying out
his overall executive and political responsibilities”);
American Soc’y of Dermatology v. Shalala, 962 F.
Supp. 141, 148-49 (D.D.C. 1996), aff’d 116 F.3d 941 (D.C.
Cir. 1997) (finding FACA inapplicable to multispecialty
physician panels convened by the Health Care Financ-
ing Administration, in part because the episodic con-
tacts between government officials and the non-govern-
ment panelists did not convert the non-government
panelists into committee “members”).

Accordingly, supplemental declarations filed by de-
fendants will be consistent with the controlling defini-
tion of a FACA “member” as someone who “regularly
attends and fully participates” in committee meetings.
See AAPS, 997 F.2d at 915.

Because the APA frames the issues remaining in this
case, APA review, limited to the administrative record,
should frame the resolution of this case. Nevertheless,
if, contrary to defendants’ position, the Court should
order discovery, that discovery must be “tightly
reined,” as this Court has held. Mem. at 74. Accord-
ingly, it should be limited in scope to the issue of mem-
bership and further be limited as to form and to re-
spondent.

As to form, discovery should be limited to written
interrogatories. Interrogatories are the least intrusive
means for providing information. Any such interroga-
tories ordered by the Court should be narrowly tailored
to answer the question of membership without intrud-
ing into unnecessary areas of inquiry and without
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requiring the participation of high-ranking government
officials, including the Vice President and his staff and
Cabinet members who served on the NEPDG.

Plaintiffs’ discovery plan is unreasonably intrusive in
the form of discovery proposed. In addition to
interrogatories, plaintiffs have proposed broad-ranging
document requests. While the overwhelming bulk of
these requests do not relate to the membership issue,
defendants note that plaintiff Judicial Watch already
has received documents (as well as agency declarations)
in the related FOIA cases.” Plaintiffs should be
required to thoroughly examine the documents already
in their possession before requesting further documen-
tary evidence, most of which may well be duplicative.
Indeed, in light of the extensive document production
already provided to Judicial Watch in the FOIA
litigation, plaintiffs should be required to justify any
document request for agency documents before the
Court orders defendants to respond to any discovery
requests here.

Additionally, plaintiffs’ plans to “notice appropriate
depositions” should not be permitted. See Plaintiffs’
Proposed Discovery Plan at 3. Any request for deposi-
tions plainly is premature at this time. Especially with
respect to the high-ranking government officials who
were participants in NEPDG, any deposition must
await a showing that the information plaintiffs seek
cannot reasonably be obtained through interrogatories
and document requests. The courts have cautioned

9 If the Court believes it would be helpful in fashioning an
appropriate discovery plan, defendants can provide the Court with
the relevant declarations, which in many cases address issues of
membership, filed in the FOIA cases.
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that, due to their greater duties and time constraints,
agency heads “are generally not subject to depositions
unless they have some personal knowledge about the
matter and the party seeking the deposition makes a
showing that the information cannot be obtained else-
where.” Alexander v. FBI, 186 F.R.D. 1, 4 (D.D.C.
1998); Simplex Time Recorder Co. v. Secretary of
Labor, 766 F.2d 575, 586 (D.C. Cir. 1985) (holding that
“top executive department officials should not, absent
extraordinary circumstances, be called to testify re-
garding their reasons for taking official actions”);
Peoples v. USDA, 427 ¥.2d 561, 567 (D.C. Cir. 1970)
(“subjecting a cabinet officer to oral deposition is not
normally countenanced”); Wirtz v. Local 30, Inter-
national Union of Operating Engineers, 34 F.R.D. 13,
14 (S.D.N.Y. 1963) (Cabinet members should not be re-
quired to give depositions “unless a clear showing is
made that such a proceeding is essential to prevent pre-
judice or injustice to the party who would require it.”).

CONCLUSION

For all of the foregoing reasons, plaintiffs’ proposed
discovery plan should be rejected. Instead, defendants
propose that any further proceedings be conducted in
the following manner:

First, defendants will file an administrative record
for NEPDG and any alleged subgroups on the question
of membership. As explained above, this record will
consist of the Presidential Memorandum establishing
NEPDG, NEPDG’s public report, and the Office of the
Vice President’s response to plaintiff Judicial Watch’s
request for permission to attend NEPDG meetings.
Moreover, at the time defendants file the record, they
will also file supplemental declarations specifically
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addressing the membership issue with respect to
NEPDG and any alleged subgroups.

Second, the Court should establish a schedule for
briefing summary judgment on the membership issue
once the record is filed by defendants. Defendants an-
ticipate that this entire process—compiling the record,
submitting the record, and briefing—can be accom-
plished expeditiously. Defendants can submit the ad-
ministrative record, and their summary judgment brief,
by September 9, 2002. Once briefing on summary judg-
ment is complete, the Court can decide this potentially
dispositive statutory issue.
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[4]

THE DEPUTY CLERK: Civil Case 01-1530, Judicial
Watch, Inc. vs. National Energy Policy Development
Group. Counsel, would you please identify yourselves
for the record.

MR. KLAYMAN: Larry Klayman, Counsel for Plain-
tiff.

THE COURT: Good morning, Counsel.

MR. BOOKBINDER: David Bookbinder, Counsel for
Plaintiff Sierra Club.

MR. ADELMAN: Roger Adelman, Local Counsel.
MR. ORFANIDES: Paul Orfanides, Judicial Watch.
THE COURT: All right, good morning.

MR. BOOKBINDER: Your honor, one thing. I believe
on the phone is Alex Levinson from the Sierra Club in
San Francisco.

THE COURT: All right, good morning, Counsel. He’s
not there yet. All right, we’ll get him on in just a
second.

Good morning. Hello?

All right, why don’t you keep trying? We'll get him
on soon.

Hello?
MR. LEVINSON: Yes.
THE COURT: Good morning, Counsel.

MR. LEVINSON: Good morning, your honor. This is
Alex Levinson.

[5]
THE COURT: All right.
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And for the government?

MR. COFFIN: Your honor, Shannen Coffin, Deputy
Assistant Attorney General, Civil Division. With me is
Anne Weismann, Jennifer Paisner, and Craig Black-
well.

THE COURT: All right, good morning.

Unlike the last case, there’s no one smiling in this
case.

MR. KLAYMAN: We'’re smiling, your honor.

THE COURT: You're smiling? All right, you're now
smiling.

MR. KLAYMAN: Yes, we’re smiling.
THE COURT: That’s good.

All right, I'll hear from plaintiffs’ counsel. I've re-
viewed your plans. Is there anything in addition to the
proposed discovery plan that you wish to say?

MR. KLAYMAN: Yes, your honor.
THE COURT: All right.

MR. KLAYMAN: Your honor, Larry Klayman for
Plaintiff Judicial Watch.

THE COURT: Good morning, Counsel.
MR. KLAYMAN: Good morning.

I'm just going to hit the highlights. I'm not going to
belabor the points, because we set forth in the briefs [6]
exactly what we feel the discovery plan should be. But
your honor’s order, which was very well thought out
and very well reasoned, at page 52, really set forward
the parameters of discovery, wherein you stated,
resolving the constitutional questions, the issue of
separation of powers, which has been raised by the
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Defendants in this case, is premature at this stage of
the proceedings. The government would have this
court answer the question in the negative now and
submit the case without ever providing any discovery
into the nature and number of the meetings at issue,
the identities of the participants, the nature of the
group’s interaction with the president, the role of the
vice-president in the group, the nature of the alleged
subgroup’s interaction with the National Energy Policy
Development Group, or the proximity of the, what T’ll
call the Cheney Energy Task Force and alleged sub-
groups to the president.

You set forth the parameters for discovery on page
52, your honor, and you added at page 70, In re Sealed
Case makes clear that determining how far down the
line the advisers’ constitutional protection should ex-
tend in the context of balancing the needs of the
executive branch and congress will be a fact-intensive
inquiry. A fact-intensive inquiry determining who
participated in the deliberations in the Cheney Energy
Task Force and the alleged subgroups, whether in fact
those subgroups existed and who interacted with the
private [7] individuals involved, the role played by
private individuals, and the number of meetings and
interactions will affect this court’s determination of the
impact that revealing such activities to the public would
have on the president’s ability to perform his executive
functions.

Furthermore, the role of the vice president in the
Cheney Energy Task Force is to be determined. The
fact that the vice president was tasked with leading the
Cheney Eenergy Task Force does not mean that, in
fact, he participated in all aspects of the task force or
the meetings of the alleged task force subgroups.
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Your honor then stated at page 74, any potential
intrusion into the president’s constitutional authority
that occurs because a specific request for documents or
information during the course of discovery must be
analyzed as a conflict between the needs of the execu-
tive and judicial branches and will involve the appli-
cation of different precedent.

So your honor was very, very precise in terms of how
you wanted discovery to proceed here, and you set
forth those parameters. The Plaintiffs in this case,
Judicial Watch and Sierra Club, were very deferential
to your honor’s ruling, and we suggested starting with
document requests and interrogatories which were
tailored exactly to your order. It goes no further than
your order.

However, rather than obeying your order, the [8]
Defendants would want to reargue all the issues here,
and they want to go down the primrose path of the
AAPs decision, the health-care task force decision, with
affidavits, and actually that’s just going to create more
work. It’s going to slow things down. It’s inappropriate
because, obviously, we need the ability to get free-
flowing information by witnesses themselves, not by
lawyers. Affidavits are written by lawyers. The inter-
rogatory responses are written by lawyers. But we
just want to start with the documents and the interro-
gatories and see what they show, and then we’ll come
back to your honor and propose who, if anyone, should
be deposed in this case.

Clearly, the approach that’s being proposed by the
Defendants, the Cheney Energy Task Force, is the
type of bunker mentality. It’s the type of an approach
that we are above the law. We’re above your honor’s
order. We don’t have to answer questions. We'll put
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forward what we want to put forward and nothing
more. But your honor’s already ruled and,
consequently, this hearing is very straightforward. We
have not asked for more than your honor ordered, and,
in fact, we've taken a go-slow approach here, which we
thought your honor would want us to do under the
circumstances.

So, for that reason, we’re confident your honor will
allow us to serve the interrogatories and document
requests to get this preliminary information within 30
days. This is a matter of great public interest. The
energy task force is no [9] more immune from discovery
than any other citizen or entity in this country, and
we’ve already been through a lot of briefing here and a
lot of analysis. Your honor did a very fine job in
breaking down what the issues are at this stage of the
proceeding, and for your honor to be able to make the
rulings with regard to the various constitutional argu-
ments, at a minimum, we need this information.

So that is our proposal: Document requests and
interrogatories that fall within the scope of your order.
Let’s see what they yield. We'll then come back to the
court and make a proposal and what, if any, depositions
are necessary.

Thank you.
THE COURT: All right, thank you.
Anyone else?

MR. BOOKBINDER: Your honor, I think we would
like to hear the government’s explanation for their
position before Sierra Club has anything further to add.

THE COURT: All right.

I'll hear from government counsel.
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I gave the government a chance to provide the court
with precise objections, and the government didn’t take
advantage of that opportunity.

MR. COFFIN: Your honor, our objection is general,
and let me explain it. I think that the resolution of the
[10] remaining issues in this case has to flow from your
opinion, your opinion which held several things.

First, the resolution of the remaining issues have to
be a tightly-reined process, and this call for narrowly-
tailored factual resolution flows from two different
related notions of constitutional avoidance. First, the
one that your honor noted in the opinion, the resolution
of the remaining issues, may be framed in a way
designed to avoid unnecessarily deciding constitutional
questions prematurely. I think we had issues with that
at the time, but we certainly are willing to work with
that notion in a discovery plan at this point and, or I
should say in opposing the discovery plan at this point.

THE COURT: Well, essentially, the government’s
position is that you didn’t file objections because no
discovery is appropriate.

MR. COFFIN: Your honor, we believe that the APA
frames a resolution of this case and—

THE COURT: Did I correctly say what the govern-
ment’s position is?

MR. COFFIN: I think at the beginning of our brief
we say we object generally because this is an APA case,
and in an APA case, the resolution of the case has to
flow from the administrative record.

THE COURT: The government says, this is the
record because we say it is the record and accept it, and
you get no discovery.



193

MR. COFFIN: I think
THE COURT: Wait just a minute. Don’t cut me off.

This is the record because we say it’s the record, and
no one is entitled to discovery because this is APA
review. Discovery is frowned on. So, grant us summary
judgment. I meant, that’s the scenario.

MR. COFFIN: Your honor, that is APA review that
you just explained. With all due respect, let me explain
the basis for APA review in this case.

THE COURT: So the government wins because the
government says, this is what happened. We say this is
what happened, and no one can question what hap-
pened, and no one can even look into what happened.

MR. COFFIN: There was a decision made here. Both
Judicial Watch and Sierra Club wrote letters to the
government saying, for the following reasons, we be-
lieve FACA applies. We think you met with outsiders,
ete. And the government made a decision that said, no,
FACA does not apply, and as articulated in a letter that
memorialized that decision from David Addington to
Judicial Watch, they said the reason it doesn’t apply is
because there were no members, there were no mem-
bers who were non-governmental employees.

I think that you have to start with the administrative
[12] record that backs up that decision, and the
administrative record that backs up that decision, first
and foremost, is the memorandum that established the
committee. Let me explain why that is so important,
because, as in all decisions, all the disputes involving
governmental decisions, there is a presumption of
regularity, that the government complied with the law.
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THE COURT: Wait. But if you're correct, it means
that no one will ever have the opportunity to go behind
the memorandum that creates the FACA Group and
determine whether or not there was compliance with
the law, if you’re correct.

MR. COFFIN: Your honor, the presumption of regu-
larity means this. We are very willing in this case,
through sworn declaration, to confirm that the memo-
randum was followed, that regularity was the case here.
Plaintiffs then should release all the information that
they have publicly available, including all the FOIA
documents that are out there. They should be required
to come forward with something that rebuts that pre-
sumption of regularity.

Here, there is absolutely no evidence that Plaintiffs
have put forth that anyone but governmental officials
participated in the meetings of the NEPDG, and that is
because the president said, you have to comply with my
wishes, and it is only governmental employees that can
be, government officials, I should say, that can be
invited.

[13]

THE COURT: How do we know that everyone com-
plied with the president’s wishes?

MR. COFFIN: Your honor, again, the administrative
record will back that up, and we are prepared to offer a
declaration that confirms that. But unless Plaintiffs are
willing to come forward with some shred of evidence
that says that that is not the case, then, yes, this case
should be over.

I think, I mean, I think in an APA review, it is possi-
ble for us to supplement the record to fully explain our
reasons. I think Camp v. Pitts allows that, and we are
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fully, we are willing to explain the rationale behind
David Addington’s letter to Judicial Watch that says
FACA doesn’t apply. We're willing to explain that, in
fact, government officials were the only ones who
participated in the meetings of the NEPDG.

THE COURT: Normally, as a general proposition, I
would agree with you. In APA cases, discovery is
normally frowned upon. The remedy is to remand to
the agency, and if there’s a need to supplement, then
someone can prepare a supplemental record so that the
court can review that record as opposed to embarking
on discovery. But this case isn’t the typical case, where
you have a significant administrative record out there.
I mean, you alluded to the memorandum that creates
the subgroup, and that’s it.

MR. COFFIN: The report of the president also con-
firms [14] the membership. On page five of the report, it
says, here are the people who sign off on this report,
because they’re the ones who participated in its pre-
paration. These are the members of the NEPDG de
facto. So there is, in fact, an administrative record
here.

And also, I mean, it’s the facts that were relied upon
by the decision-maker in saying FACA doesn’t apply.
Now, there may not be documents out there that back
that up, but that’s the purpose of the supplemental
declaration here, to confirm in fact when we made this
decision, we did so because in fact no one had attended
these meetings and participated in the meetings them-
selves except governmental employees. So we’re will-
ing, your honor. I will freely admit that this is not your
standard APA.



196

THE COURT: Absolutely. I appreciate that con-
cession. Absolutely.

MR. COFFIN: Your honor, I don’t think it’s a con-
cession. It’s still an APA case. It’s just not—

THE COURT: Well, why are you backpedaling from
your admission? You're absolutely correct, and I think
everyone in this courtroom agrees with you it’s not the
typical APA review at all.

MR. COFFIN: That’s because you said—

THE COURT: Don’t backpedal from it. I’'m just
applauding your concession.

[15]

MR. COFFIN: I'm saying it’s not your standard APA
review. I’'m not saying it’s not your APA-review case.
It is, and that is because there was a conscious decision
made by the government that FACA doesn’t apply,
because the president directed the composition of the
group and the group complied with that composition.
And when Judicial Watch and Sierra Club said, please
comply. Please give us access. Please give us your
documents and access to the meetings, the government
said no, because in fact the facts before it were that no
one had been involved in the meetings except the
governmental officials. That’s the purpose of a
supplemental declaration in this case, and that’s—

THE COURT: You would agree with me, also, that
the law is not always complied with. Correct? People
violate laws, unfortunately, every day.

MR COFFIN: Your honor, however, there is a strong
presumption that the government complied with the
law, and that is—
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THE COURT: But the government doesn’t always
comply with the law.

MR. COFFIN: Your honor, I will admit there have
been instances where that is the case—

THE COURT: Many instances.

MR. COFFIN: — But that presumption has to frame
the inquiry here. If the government is coming forward
and saying [16] in a sworn declaration that is part of
the, quote, administrative record in this case that the
law was complied with, because there were, I think
what’s out there right now, as far as I understand it,
there were nine meetings, and that in each of those nine
meetings only governmental officials were involved,
then that presumption of regularity requires the
Plaintiffs to come forward and say, but there’s evidence
out there that shows you didn’t comply. And until
we’re able to put in a declaration and to file summary
judgment and to frame these issues for you, and until
they can come forward with some evidence that rebuts
that, then I think that this case can’t be resolved
properly under the APA.

THE COURT: What you're suggesting, though, is
that no one can conduct a reasonable investigation,
reasonable discovery, in an effort to determine whether
the law was complied with. That’s all they’re trying to
do, to see if the law was complied with.

MR. COFFIN: I think they have a threshold burden
here—

THE COURT: All right.

MR. COFFIN: —To rebut the presumption of regu-
larity, and that threshold burden, if it can be rebutted,
your honor, it should be able, they should be able to
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rebut it through the information that is already out
there. Judicial Watch has made FOIA demands, and
they’ve been processed [17] entirely, I believe, except
for, you know, documents that have been—

THE COURT: The document requests have been
produced by the government which may be relevant in
this case?

MR. COFFIN: Oh, absolutely, the document requests,
the FOIA requests related to the operation of the
NEPDG.

THE COURT: So there is relevant information out
there?

MR. COFFIN: Yes.
THE COURT: That focuses on this inquiry?

MR. COFFIN: Yes. And in the FOIA cases, we've
also put forward declarations that have explained each
agency’s operations within the NEPDG. So there is a
lot of information out there, and what Judicial Watch—

THE COURT: Separate and apart from the admini-
strative record?

MR. COFFIN: Oh, yes. No, I'm saying there’s
something from which—this is—I mean, in my mind,
the presumption of regularity here says that they
should look at all of that information, and if they can
come forward with some evidence that someone, you
know, a non-governmental official regularly partici-
pated in the meetings.

THE COURT: Well, that’s all they want the opportu-
nity to do. They're going to take that information and
look through it and cull through it, but discovery is an
ongoing process. [18] They want to look at other
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information that may well lead to other discoverable
information.

MR. COFFIN: But there was an administrative deci-
sion here, and the administrative decision is backed up
by an administrative record that we're willing to
supplement with that information and the information
that they have here. If they can’t show—

THE COURT: Why hasn’t the government already
supplemented that record up to this point? This case
has been ongoing since last July. Why didn’t they?

MR. COFFIN: Your honor, we haven’t moved for
summary judgment in this case. That’s the only reason.

THE COURT: All right.
MR. COFFIN: We moved to dismiss—
THE COURT: Which was your right to do.

MR. COFFIN: —and we thought the case would be
resolved on those issues.

THE COURT: I'm just asking the question. I'm not
being critical.

MR. COFFIN: I think that’s the reason. But, you
know, I think it’s important that your honor understand
the difference between supplementation and discovery.
I mean, as you know—

THE COURT: I’'m well aware of the difference.
MR. COFFIN: Okay, and the case—
[19]

THE COURT: That’'s why I'm convinced that
discovery will go forward, because there’s a need,
there’s a crying need for discovery in this case.
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MR. COFFIN: Your honor, the case that they cite,
AMFAC Resorts, actually supports that.

THE COURT: Supports what?

MR. COFFIN: Supports the fact that discovery is not
the norm in APA cases absent some showing.

THE COURT: I totally agree with you. In the typical
APA case, it’s not, but you've agreed with the court
that this is not the typical APA case.

MR. COFFIN: Well, this is an APA case, your honor.
Unless, unless the Plaintiffs or the court can articulate
an accepted reason for varying the APA review in this
case, then APA review has to be on the record, and
there has been no strong showing of that bad faith or
improper behavior, and in a case like this, discovery is
simply improper.

THE COURT: Even though, as you recognize, this is
not the typical APA case.

MR. COFFIN: Your honor, saying that this is not the
typical APA case is not saying that this is not an APA
case. The reason this is not a typical APA case, your
honor, is that the threshold determination here is that
the statute that the Plaintiffs are seeking on this relief
here doesn’t apply in the first instance.

[20]

THE COURT: What about the request for mandamus
relief?

MR. COFFIN: Your honor, we don’t think that
changes the determination here at all. Mandamus is an
extraordinary remedy. Your honor, you haven’t
decided whether mandamus applies here, because, as
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you noted, there are constitutional issues that relate to
mandamus.

THE COURT: Why aren’t they entitled to some dis-
covery, though, in an effort to convince me that
mandamus may apply in this case?

MR. COFFIN: We would say that because it is a
drastic remedy that’s invoked only in extraordinary cir-
cumstances, where there’s a clear and indisputable
right, that unless the information that’s out there,
including the declaration that would be part of the
administrative record and all the FOIA information
shows some inkling of a right, no, they’re not entitled to
discovery to supplement that.

And, your honor, on the subject matter of the in-
quiry, because of your concerns with avoiding unnec-
essary constitutional questions, because of our concerns
with disrupting the effective functioning of the
presidency and the vice-presidency, we have proposed
that we answer one question here, and that is one of the
threshold questions that your honor posed in his
opinion. That is the question of membership, and our
APA declaration would focus on membership [21] in the
group and it would confirm—

THE COURT: Are you prepared today to tell the
court who the members of the group were?

MR. COFFIN: Your honor, it’s my understanding—
well, I'm sorry. Who they were?

THE COURT: I thought you said you were planning
to file some sort of declaration to inform the Plaintiffs
and the court who the members of the group are or
were.

MR. COFFIN: Right. Your honor, we will do that.
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THE COURT: Are you prepared to tell the court
today who those people are?

MR. COFFIN: Well, I can read you the presidential
memorandum

THE COURT: No, no. That’s already a part of the
record.

MR. COFFIN: —That establishes the group.

THE COURT: Are there any additional members?

MR. COFFIN: Yes. I think the director of the
(Pause)—

THE COURT: Who are the additional members?

MR. COFFIN: I'm explaining. The director of the
OMB was a member. The vice-president had the
authority to invite any governmental officials, any
governmental officials to participate, I believe he
extended that invitation to the Director of the OMB,
who was not named by the president. There [22] was
one other governmental official. Whether it was—I
think the Secretary of State was an optional member.
He may have been invited, but I'm not certain of that.
But I am certain that as far as we understand the facts,
which we would be willing to explain, that only gov-
ernmental officials were involved. So it is the mem-
bership that was named by the president, with the
invitation extended to the OMB Director to also
participate.

THE COURT: And that’s the complete list?

MR. COFFIN: Your honor, that is certainly what our
declaration will show. That’s my understanding, that
that is the complete list.
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THE COURT: So that’s a complete list of partici-
pants?

MR. COFFIN: Yes, your honor. Those are the, those
are all the members of the NEPDG, those who we are,
we would show in the declaration. That declaration can
be prepared, I think, fairly readily, within a few weeks,
and we could proceed to summary judgment, I would
think, within a month.

THE COURT: Why hasn’t the government shared
that information with the public up to this point?

MR. COFFIN: Your honor, the government has
shared that information. There was a letter to con-
gress, to Representative Waxman, from—I think it was
actually an issue in one of our earlier hearings about
that letter, but it did explain the membership. So that
membership has been explained. [23] We would simply
confirm that in a declaration, your honor.

And so, your honor, those are, that’s the outline of an
approach we would take, because this is an APA case.
If, say, over our objection, you decide you’ll allow, dis-
covery in a non-APA setting, we would suggest, reluc-
tantly, that you look to Nader v. Baroody for the
framework of that. That is, in that case, Judge Gesell
said we'll limit you to, the inquiry could be answered
through the FOIA requests and through written
interrogatories. So that is our, the alternative.

THE COURT: What about non-governmental-witness
depositions?

MR. COFFIN: Your honor, non-governmental-wit-
ness depositions? If there were such depositions, we
would certainly wish to be present. We would seek to
preserve—
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THE COURT: You're entitled to notice.
MR. COFFIN: —any privilege.

THE COURT: And invoke the privilege on behalf of
the non-governmental witnesses?

MR. COFFIN: Invoke the privilege on behalf of the
United States, your honor. The privilege, the privilege
of executive communications belongs to the executive.
But, your honor, as far as—

THE COURT: So if those witnesses were deposed,
the government would attempt to invoke executive
privilege?

MR. COFFIN: I don’t know, your honor. I'm just [24]
saying we would preserve the right. We would reserve
the right to participate in any such deposition.

THE COURT: No, you're entitled to notice.

MR. COFFIN: And we would, but I want to make
clear, our objections are to depositions in toto. We
believe that this can be accomplished through written
interrogatories that are sworn, and that should be the
end of the story.

THE COURT: You may be correct. We're not going
to focus on depositions today, but the court’s not going
to rule out the possibility of governmental officials
being deposed, as well as non-governmental officials
being deposed, but I'm not going to focus on depositions
today.

MR. COFFIN: Your honor, let me just make one
more point. I would suggest that, even though you
have doubts about our plan, to allow it to go forward
and then handle any objections at that point.
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THE COURT: I've already invited the government to
file objections. The court has again, and this is not the
first time the government was invited, that the court
has invited the government to frame appropriate con-
stitutional objections. I did that during the briefing
schedule, and the government chose not to do so, and in
this case I said to the Plaintiffs, submit your proposed
discovery—

MR. COFFIN: Your honor—

THE COURT: Just a minute. Don’t interrupt me.
[25] I told the Plaintiffs to submit a proposed discovery
plan, and Plaintiffs did so. And I told the government,
if you have precise constitutional objections, let me
know what they are so I can determine whether or not
this plan is appropriate, and, you know, essentially, you
said, well, it’s unconstitutional, without elaborating.
You said, because Plaintiffs’ proposed discovery plan
has not been approved by the court, the Defendants are
not submitting specific objections to Plaintiffs’ pro-
posed request. Well, there again, the government
changes the rule. My rule was, if you have objections,
let me know what the objections are, and you chose not
to do so.

MR. COFFIN: Your honor, you asked us to object to
the discovery plan, which is what we have done. We
did not choose to offer written objections to their writ-
ten discovery because you haven’t approved the
discovery plan.

THE COURT: Well, I'm going to approve it today.
Discovery will go forward. So if there are objections,
you can be precise and file your objections. Discovery
is going to go forward. Anything further, counsel?

MR. COFFIN: No, your honor.
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THE COURT: All right, I'll hear from Sierra Club.

MR. BOOKBINDER: Your honor, we’ll be very brief.
I think we’ve heard enough from the government on
this [26] issue. I just want to say two things. One is—

THE COURT: Apparently, you would like to hear
more, because you want to conduct discovery.

MR. BOOKBINDER: I meant in terms of their re-
sponse to our discovery plan. One thing that became
apparent is, now the government seems to be conceding
there was a decision or determination made that FACA
didn’t apply at some point, which is interesting, because
the government has argued repeatedly that there was
no action, there was no final agency action, there was no
determination made at any point, but now we have
agency action conceded by the government. The second
thing is that any administrative record would consist,
obviously, of all the evidence that was, all the materials,
all the documents, all the notes, all the minutes as to
who participated, the exact same stuff that we're
seeking in discovery, and finally the government stood
here and said, as your honor pointed out, there is
additional written material that they claim to have
produced under FOIA which is relevant to this issue
that they’re not putting in the administrative record.
So I don’t understand what their version of the ad-
ministrative record is. The last thing, your honor, is,
we have already encountered claims of constitutional
privilege in Defendants’ answers to our complaint,
which were just filed. I've never [27] seen a situation
where an answer to a specific factual allegation con-
tains, we refuse to answer on the ground of constitu-
tional questions, and I'm not sure how Plaintiff should
—TI've never heard of facts being constitutionally
privileged.
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THE COURT: I have to ask the government whether
or not the government has, indeed, invoked executive
privilege, then, in its, answer.

MR. COFFIN: Your honor, there are points in the
complaint where we will, we have refused to answer on
the ground of (pause)—

THE COURT: Executive privilege?

MR. COFFIN: —On the ground that, yes, on the
ground of privilege, on the ground of constitutionally
protected communications, and, you know, we can deal
with that in that process. But, yes, we have.

THE COURT: That’s fine. I mean, if you wish to
assert the privilege, that should be done clearly. Is that
what you have done in your answer, then, asserted the
executive privilege?

MR. COFFIN: Yes, your honor.
THE COURT: All right.
MR. BOOKBINDER: That’s all, your honor.
THE COURT: All right.
All right, anything further, counsel?
[28]
MR. COFFIN: No, your honor.

THE COURT: All right, I'm going to take a five-
minute recess.

Anything further, Mr. Klayman?
MR. KLAYMAN: No, your honor.
THE COURT: All right.

(Recess)
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THE COURT: All right, counsel, I'm going to ap-
prove the proposed discovery plan that the Plaintiffs
have submitted. It requires answers to interrogatories.
It requires production of documents.

Let me just say one thing. I can see where all this is
leading to. It’s leading to more briefs, potentially
constitutional issues. That’s fine. That’s well. If you
want to assert privilege, then you may do so in the
appropriate manner. But just to pick up on something
that government counsel said at the podium, it may
well be that the government’s position is that it has
produced in other lawsuits, pursuant to other requests,
FOIA requests primarily, information that may be
relevant in this case. The government cannot simply
say it’s already produced that information, whatever
that information is, without providing the Plaintiffs
and, indeed, the court with some detail, with some
particularity, so that the court and the Plaintiffs know
exactly what documents the government is referring to.
So you [29] can’t just simply say, we've already pro-
duced that information.

So I’'m just giving you a heads-up on that, counsel.
Although I don’t think you would do that, it’s very
important. If it’s the government’s position that this
information has already been produced in another
forum, then it has to say in detailed particularity just
what that forum is and what that information is.

I'm going to—well, let me just hear from Plaintiffs.
I've approved your proposed plan, and when I say that,
I recognize that there may be legitimate objections to
the plan that raise constitutional concerns and that
raise concerns of executive privilege. If so, we’ll ad-
dress those objections and concerns at the appropriate
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time. When do you plan to propound your interro-
gatories and requests for document production?

MR. KLAYMAN: Your honor, we can do it today.

THE COURT: That’s fine. You can do it anytime you
want to.

I'll give the government 30 days from the date that
the document request is propounded and 30 days from
the date answers to interrogatories are propounded to
file objections in the appropriate manner, and if the
government asserts privilege with respect to a request
for document production or interrogatory, then the
government is going to have to, with precision, tell the
court and tell the parties just exactly [30] what the
basis of the objection is.

In other words, it’s not appropriate to say executive
privilege without more. It’s not appropriate to say this
request is unconstitutional, or pursuant to the con-
stitution, no response is required. That’s not appro-
priate. I need to know, for the third or fourth time,
what the basis is for either a response saying this is
protected by privilege or this intrudes upon some
constitutional protections that should not be intruded
on, and I’m not going to sit up here and tell the gov-
ernment how to respond to discovery. There are
excellent attorneys at government counsel table. They
know exactly what should and should not be done.

MR. KLAYMAN: Your honor, if I may propose a
suggestion here.

THE COURT: Sure.

MR. KLAYMAN: The government has already had a
good period of time to register its objections, as the
court noted, to our discovery. That’s why we actually
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gave them an advance look at discovery, not just a plan,
but we gave them the actual discovery. They have not
done so. The way the case is usually run in this kind of
a case when there’s a matter of great public importance
involved, when the government perceives a political
downside to the production of documents, and that’s
obviously the case here or they wouldn’t be fighting the
way they are—

[31]

THE COURT: I'm not going to get into that. I don’t
know that to be the case.

Anyway, go ahead.

MR. KLAYMAN: At least from my perspective, and
there was an admission made that they will produce
some documents in other cases. What’s before you here
and what’s different about this case from the other
cases is that we're seeking the documentation at the
core of the Energy Task Force right out of the White
House. Those document requests that were pro-
pounded and FOIA requests were peripheral. They
were in government agencies.

So what I'm proposing is, since they’'ve already had
some time to make objections, and they’ve obviously
thought about what those objections would be in any
event, to set a shorter time to make the objections—
ten days, perhaps—so we’ll know where we stand, to
not let 30 days tick off and we’ll lose all that time,
because this is a matter of great public importance.

THE COURT: No, I recognize that. I recognize that
time is a factor.
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MR. KLAYMAN: That way, we can come in, if we
disagree with those objections, and say, your honor, can
you adjudicate that so we can have time for production?

Secondly, we would like a commitment from the
government that they’re not going to hang back to the
end of 30 [32] days and then say, okay, we have this
problem. You know we need another 30 days or
another 60 days. This is the way it usually happens in
these kinds of cases. We’d like to get an indication up
front of what their problems are, if any, in the next ten
days as they make their objections, so the court can
address them, because the public is wanting to know
what went on.

There was a statement made here that the Secretary
of State was likely a member of the committee, the
Task Force. The issue of how the energy policy affects
even our Middle-Eastern policy is a matter that the
public deserves to know about in terms of how this task
force was constituted. We want to get the information
out. That’s our desire. As you know, at Judicial Watch,
we don’t take a position on energy policy. That’s not
our policy. We just want to get the information out to
the American people.

So I suggest that—

THE COURT: I understand your concerns, and time
is a concern of the court as well. I understand that. I'm
going to give the government 30 days, though. Rec-
ognizing that the government has already had a
significant amount of time to consider the proposed—
questions and proposed document requests, it’s not
unreasonable at all to give the government until the 3rd
of September to file, either comply with the request or
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file its very detailed objections to document requests
and/or [33] interrogatories.

And the reason, another reason for giving the gov-
ernment more time than less time is because I'm not
inclined to extend that time, now, recognizing the
government has already had an opportunity to consider
the request for a significant period of time. So the 3rd
of September is the date that the requests are due to
the Plaintiffs’ request for production of documents, as
well as any answers to interrogatories.

And what I'm going to do, I don’t know whether—
MR. COFFIN: Excuse me, your honor.
THE COURT: Yes.

MR. COFFIN: That assumes that Judicial Watch will
file its request today.

THE COURT: Today. That’s correct.

I’'m going to—do you plan to do it today or
tomorrow?

MR. KLAYMAN: Judicial Watch and Sierra Club will
serve them today.

THE COURT: All right, that’s fine.

This case is one of the electronic-case files, anyway,
so it can be done electronically. That’s only fair, to give
the government until September 3rd, but I will not
extend the time.

Now, I anticipate that there’s going to be a need for
[34] additional briefs to be filed. You know, I’'m not
ruling out the possibility of appointing someone to
monitor discovery. I have a feeling that the objections
and the responses to discovery could take an enormous
amount of time of this court to resolve. So I'm not
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ruling out the possibility of appointing maybe a retired
judge to assist the court with managing discovery. To
the extent that I can do it myself, I'll try to do it myself.
But if it becomes too much of a drain on my time—this
is not the only case on my calendar—then I will take ap-
propriate action and appoint maybe even a magistrate
judge or maybe even a retired federal judge to assist
the court with monitoring discovery. But I’ll try to do
it myself for the time being.

I think it’s appropriate to schedule a status hearing,
yet still another status hearing now. I’'m going to give
the court a couple of weeks to—actually, I'm not going
to need much time. I want to consider the objections
that, I'm sure, will be filed to the requests for produc-
tion of documents, as well as to questions. I do want to
consider those so that I can then determine what’s an
appropriate briefing schedule to brief legal issues that
will flow from the answers. I recognize time is a factor
in this case.

How about Friday, the 13th, at ten o’clock?
MR. KLAYMAN: The perfect day, your honor.

THE COURT: All right, and that’s for purposes of
[35] putting in place an appropriate briefing schedule.
I'm sure that one is going to be required in this case.

All right, anything else that we have to focus on
today?

MR. BOOKBINDER: No, your honor.

THE COURT: All right, it’s good to see everyone.
You're not smiling. Everyone is frowning.

It’s good to see everyone.
MR. KLAYMAN: Thank you, your honor.
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THE COURT: Have a nice day.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No.: 01-1530 (EGS)

JUDICIAL WATCH, INC., ET AL., PLAINTIFFS
V.

NATIONAL ENERGY POLICY DEVELOPMENT GROUP,
ET AL., DEFENDANTS

SIERRA CLUB, PLAINTIFF
V.

VICE PRESIDENT RICHARD CHENEY, ET AL.,
DEFENDANTS

PLAINTIFFS’ FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS

Plaintiffs hereby request, pursuant to Rule 34 of the
Federal Rules of Civil Procedure, that defendants
identify and produce the documents described below at
the offices of the Sierra Club, 8 Second St. 2d FI1., San
Francisco, California, 94104, on 9/3/02, 2002, at 10:00
a.m. for inspection and copying

INSTRUCTIONS

1. The documents shall be produced by category as
designated in this request, and each document shall be
produced in such a fashion as to indicate clearly the
identity of the file in which it was located. All docu-
ments are to be produced as they are kept in the usual
course of business, so that plaintiff can ascertain the
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files in which they were located, their relative order in
the files, and how the files were maintained.

2. This document request extends to all documents
in the possession, custody, or control of defendant and
its agents, including, without limitation, documents
located in all offices of defendants that were involved in
the activities of the National Energy Policy Develop-
ment Group or preparation of the National Energy
Policy Report.

3. If you object to the production of any of the
requested documents on the basis of privilege, you shall
submit for each document, in lieu of it, a written
description that:

a. identifies the date of the document;
b. identifies the author or source of the document;

c. briefly describes the nature of the document
(e.g., letter, memorandum, handwritten note
etc.) and the general subject matter of the
contents of the document;

d. identifies the Person to whom the document was
addressed, and each Person who received a copy
of it; and

e. lists any objection raised or privilege claimed
and its basis.

If any portion of a document for which you claim a
privilege contains non-privileged information, you must
produce the document but you may redact any alleg-
edly privileged portion.

4. Any document, notation, or marking appearing on
any document, and not a part of the original, is to be
considered a separate document, and any draft, prelimi-
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nary form, or superseded version of any document is
also to be considered a separate document.

5. If any document required to be produced by this
Request for Production has been destroyed, identify
such document by:

a. author or preparer;

b. addressee and all other recipients
c. indicated or blind copies;
d. date;

e. subject matter(s);
f. number of pages;

g. attachments or appendices;
h

. all persons to whom it was distributed, provided,
shown or explained;

—e
.

date of destruction;
manner of destruction;

reasons for destruction;

=

person authorizing destruction; and
m. person destroying the document.

6. If any document required to be produced by this
Request for Production is withheld because it is stored
electronically, identify the subject matter of the
document and the place or places where the information
contained in the document is maintained or stored.

7. Whenever the word “and” appears, the word shall
include “or” and shall be the logical inclusive of
“and/or.”

8. The singular includes the plural, and the plural
includes the singular.
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9. Pursuant to Rule 34(b), F. R. Civ. P., these
requests are continuing in nature and defendants are
required to produce all responsive materials that come
into their possession, custody or control after the date
of their initial response.

DEFINITIONS

A. “Document” means and refers to, without limita-
tion, all written, typed, or otherwise preserved commu-
nications including any letter, memorandum, diary, log,
test, analysis, study, projection, check, invoice, receipt,
bill, purchase order, shipping order, contract, lease,
agreement, work paper, calendar, envelope, paper, tele-
phone message, tape, computer tape, computer disc,
computer card, other electronic media, electronic data
active files, electronic data archived files, electronic
data backup files, electronic file fragments, recording,
videotape, film, microfilm, microfiche, drawing, account,
ledger, statement, financial data, and all other writings
or communications including all non-identical copies,
drafts, and preliminary sketches no matter how pro-
duced or maintained in your actual or constructive pos-
session, custody or control or of which you have knowl-
edge of the existence, and whether prepared, published
or released by you or by any other person or entity.
Without limitation, the term “document(s)” shall in-
clude any copy that differs in any respect from the
original or other versions of the document, such as, but
not limited to, copies containing notations, insertions,
corrections, marginal notes, or emendations.

B. “Person” means and refers to, without limitation,
any individual, corporation, partnership, joint venture,
limited partnership, association, trust, trustee, group,
organization, government or government agency, office,
bureau, department, or entity, and all divisions, sub-
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divisions, bureaus, branches, offices or other units
thereof, and includes the present and former officers,
executives, partners, brokers, employees, agents, and
all other persons acting or purporting to act on behalf of
them, and any of their present or former parent corpo-
rations, subsidiaries, affiliates, divisions, predecessors
and successors in interest.

C. “Communication” means and refers to any use of
any mode of conveying meaning or information such as,
but not limited to, speech, telephone, telegraph, e-mail,
other computer-generated or transmitted information,
letter, and any written or spoken language for the
purpose of transferring information from one person or
place to another. The term “Communication” shall
include, without limitation, any oral, written or elec-
tronic transmission of information including, without
limitation, meetings, discussions, conversations, tele-
phone calls, memoranda, telecopies, telexes, confer-
ences, facsimiles, seminars, messages, notes, or mem-
oranda.

D. “Any” encompasses “all.”

E. “Concerning” means and includes referring to,
relating to, alluding to, responding to, connected with,
commented upon, in respect of, about, regarding, dis-
cussing, involving, showing describing, reflecting, and
constituting.

F. The “Task Force,” means and refers to the Na-
tional Energy Policy Development Group, as described
in President George W. Bush’s memorandum dated on
or about January 29, 2001.

G. The “Report” means and refers to the Report of
the National Energy Policy Development Group, titled
“Reliable, Affordable, and Environmentally Sound En-
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ergy for America’s Future,” and published on or about
May 16, 2001.

H. “Sub-Group(s)” means and refers to Any
working groups, including without limitation the Task
Force Working Group chaired by Andrew Lundquist,
the working groups established by each agency, and all
committees, sub-committees, teams or other sub-
groups that participated in the activities of the Task
Force or the preparation of the Report, including
without limitation working groups, sub-committees,
team, or other sub-groups within any federal agencyor
entity.

REQUESTS FOR PRODUCTION

1. All documents identifying or referring to any
staff, personnel, contractors, consultants or employees
of the Task Force.

2. All documents establishing or referring to any
Sub-Group.

3. All documents identifying or referring to any
staff, personnel, contractors, consultants or employees
of any Sub-Group.

4. All documents identifying or referring to any
other persons participating in the preparation of the
Report or in the activities of the Task Force or any
Sub-Group.

5. All documents concerning any communication
relating to the activities of the Task Force, the
activities of any Sub-Groups, or the preparation of the
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Report, between any person (excluding full-time fed-
eral employees) and

(a) the Task Force;

(b) any member of the Task Force;

(e) any staff or personnel of the Task Force;
(d) any Sub-Groups.

(e) any members of any Sub-Groups

(f) any staff or personnel of any Sub-Groups.

6. All documents concerning any communication
relating to the activities of the Task Force, the activi-
ties of Sub-Groups, or the preparation of the Report
between any person (excluding full-time federal em-
ployees) and

(a) the Department of Energy, or any employee or
agent of the Department of Energy;

(b) the Department of Commerce, or any employee
or agent of the Department of Commerce;

(¢) the Department of Agriculture, or any em-
ployee or agent of the Department of Agriculture;

(d) the Department of Interior, or any employee or
agent of the Department of Interior;

(e) the Department of Treasury, or any employee
or agent of the Department of Treasury;

(f) the Department of Transportation, or any em-
ployee or agent of the Department of Transportation;

(g) the Environmental Protection Agency, or any
employee or agent of the Environmental Protection
Agency.
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7. All documents concerning activities of the Task
Force after September 30, 2001.

8. All documents concerning matters discussed in
the January 3, 2002 letter from David Addington, coun-
sel to the Vice President, to Henry Waxman, including
but not limited to the October 10, 2001 meeting be-
tween a Task Force staff member and representatives
of Enron Corporation.

Respectfully submitted,

/s/ SIGNATURE ILLEGIBLE
David Bookbinder (DC Bar No. 455525)
Sierra Club
408 C Street, NE
Washington, DC 20002
(202) 548-4598
Email: david.bookbinder@sierraclub.org

Roger Adelman (DC Bar No. 056358)
Law Offices of Roger Adelman

1100 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 822-0600

Email: Adelmarm@erols.com

Attorneys for Plaintiff

/s/
Larry Klayman (DC Bar No. 334581)
Paul J. Orfanedes
Judicial Watch, Ine.
501 School Street, SW
Suite 725
Washington, DC 20024

Attorneys for plaintiff Judicial Watch,
Ine.
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CERTIFICATE OF SERVICE

I hereby certify that on August 2, 2002 a true and
correct copy of the foregoing PLAINTIFF’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS was
served via hand-delivery, on the following:

Roger Adelman (DC Bar No. Daniel Edward Bensing
056358) U.S. Department of Justice

Law Offices of Roger Adelman  Civil Division

1100 Connecticut Avenue, N.W. Federal Programs Branch

Suite #730 901 E Street, N.W.
Washington, D.C. 20036 Room 818
(202) 822-060 Washington, D.C. 20530
Thomas Millett Richard D. Horn
Jennifer Paisner Bracewll & Patterson LLP
U.S. Department of Justice 2000 K Street, N.W.
901 E Street, N.-W. Suite 500
Room 952 Washington, D.C. 20006-
Washington, D.C. 20530 1872
Robert S. Litt Howard M. Crystal
Arnold & Porter Meyer & Glitzenstein
555 12th Street, N.W. 1601 Connecticut Avenue,
Washington, D.C. 20005 N.W.

Suite 700

Washington, D.C. 20009

/s/ MESEIDY RODRIGUEZ
MESEIDY RODRIGUEZ
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No.: 01-1530 (EGS)

JUDICIAL WATCH, INC., ET AL., PLAINTIFFS
V.

NATIONAL ENERGY POLICY DEVELOPMENT GROUP,
ET AL., DEFENDANTS

SIERRA CLUB, PLAINTIFF
V.

VICE PRESIDENT RICHARD CHENEY, ET AL.,
DEFENDANTS

PLAINTIFFS’ FIRST SET OF INTERROGATORIES

Plaintiffs Sierra Club and Judicial Watch hereby
request, pursuant to Federal Rule of Civil Procedure
33, that defendants respond to the interrogatories
below by September 3, 2002.

DEFINITIONS AND INSTRUCTIONS

A. “Person” means and refers to, without limitation,
any individual, corporation, partnership, joint venture,
limited partnership, association, trust, trustee, group,
organization, government or government agency, office,
bureau, department, or entity, and all divisions, sub-
divisions, bureaus, branches, offices or other units
thereof, and includes the present and former officers,
executives, partners, brokers, employees, agents and all
other persons acting or purporting to act on behalf of
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them, and any of their present or former parent corpo-
rations, subsidiaries, affiliates, divisions, predecessors
and successors in interest.

B. “Meeting” means and refers to any use of any
mode of conveying meaning or information such as, but
not limited to, speech, telephone, telegraph, e-mail,
other computer generated or transmitted information,
letter, and any written or spoken language for the
purpose of transferring information from one person or
place to another. When applied to the Task Force or
any Sub Group, the term “meeting” includes all
meetings of two or more persons where Task Force or
Sub Group activities were discussed.

C. “Communication” includes, without limitation,
any oral, written or electronic transmission of infor-
mation including, without limitation, meetings, discus-
sions, conversations, telephone calls, memoranda, tele-
copies, telexes, conferences, facsimiles, seminars, mess-
ages, notes, or memoranda.

D. “Participate” means any form of presence, obser-
vation, communication, or other involvement, including
without limitation by use of telephone, computer, or
video-conference, and including without limitation the
submission of letters, reports, memoranda, or opinions.

E. “Any” shall be understood to encompass “all.”

F. The “Task Force,” means and refers to the Na-
tional Energy Policy Development Group, as described
in President George W. Bush’s memorandum dated on
or about January 29, 2001.

G. The “Report” means and refers to the Report of
the National Energy Policy Development Group, titled
“Reliable, Affordable, and Environmentally Sound En-
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ergy for America’s Future,” and published on or about
May 16, 2001, or any draft of this report.

H. “Sub-Group(s)” means and refers to any working
groups, including without limitation the Task Force
Working Group chaired by Andrew Lundquist, the
working groups established by each agency, and all
committees, sub-committees, teams or other sub-
groups that participated in the activities of the Task
Force or the preparation of the Report, including with-
out limitation working groups, sub-committees, team,
or other sub-groups within any federal agency or
entity.

I. “Identify” means, with respect to an individual,
state that person’s full name, title, and last known
business address and phone number.

J. Defendants are required to provide all infor-
mation available to them at the time of their responses,
regardless of whether the information is known to
defendants, their representatives, agents, investigators
or attorneys.

K. Pursuant to Rule 26(e) F. R. Civ. P., these inter-
rogatories should be considered continuing, and defen-
dants are required to update them if new information
becomes available to them after their initial response.

L. If you object to responding to any interrogatory
on the basis of privilege, please state the factual and
legal basis for such objection.

INTERROGATORIES

1. Please state the dates, times, locations of, and
identify all persons who were present at each meeting
of the Task Force.
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2. For each Task Force member, please provide a
description of the member’s role in the preparation of
the Report and the activities of the Task Force;

3. Please identify all Task Force staff, personnel,
consultants, employees, and all other persons who
participated, in any manner, in the activities of the Task
Force or the preparation of the Report.

4. For each person listed in response to Interro-
gatory 3, above, please provide:

a) A description of the person’s role in the ac-
tivities of the Task Force and in preparation of the
Report.

b) A list of all meetings relating to the pre-
paration of the Report and/or the activities of the
Task Force in which the person participated, includ-
ing the date and time of the meeting and identity of
all persons who participated at the meeting.

5. Please list all federal agencies, offices, or other
entities that participated, in any manner, in Task Force
activities or preparation of the Report.

6. For each agency, office, or entity listed in
response to Interrogatory 5, above, please:

a) Provide a description of the agency’s, office’s,
or entity’s participation in the activities of the Task
Force and/or the preparation of the Report;

b) Identify all persons who were involved with
the agency’s, office’s, or entity’s participation in the
activities of the Task Force and/or the preparation
of the Report;

i) For each person listed in response in Inter-
rogatory 6(b), above, describe the person’s role in



228

of the agency’s, office’s, or entity’s participation in
the activities of the Task Force and/or the pre-
paration of the Report;

ii) For each person listed in response to
Interrogatory 6(b), above, please provide a list of
all meetings relating to the agency’s, office’s, or
entity’s participation in the activities of the Task
Force and/or the preparation of the Report, in
which the person participated, including the date
and time of the meeting and the identity of all
persons who participated in the meeting;

7. Please list all Sub-Groups that participated, in
any manner, in the activities of the Task Force and/or
the preparation of the Report.

8. For each Sub-Group listed in response to
Interrogatory 7, above, please:

a) describe the role or function of the Sub-Group
in the activities of the Task Force and/or the
preparation of the Report;

b) identify all persons who participated in the
activities of the Sub-Group;

c) list all meetings of the Sub-Group, including
the date and time of the meeting and the identity of
all Persons who participated at the meeting.

9. For each Person listed in response to Interro-
gatory 8(b), above, please:

a) Describe the person’s role in the preparation
of the Report, the activities of the Task Force,
and/or the activities of Sub-Group(s).

b) list all meetings relating to the preparation of
the Report, the activities of the Task Force, and/or
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the activities of Sub-Group(s), in which the person
participated, including the date and time of the
meeting and the identity of all persons who
participated in the meeting.

Respectfully submitted,

/s/ SIGNATURE ILLEGIBLE
David Bookbinder (DC Bar No. 455525)
Sierra Club
408 C Street, NE
Washington, DC 20002
(202) 548-4598
Email: david.bookbinder@sierraclub.org

Roger Adelman (DC Bar No. 056358)
Law Offices of Roger Adelman

1100 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 822-0600

Email: Adelmarm@erols.com

Attorneys for Plaintiff

Larry Klayman (DC Bar No. 334581)
Paul J. Orfanedes

Judicial Watch, Ine.

501 School Street, SW

Suite 725

Washington, DC 20024

Attorneys for plaintiff Judicial Watch,
Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on August 2, 2002 a true and
correct copy of the foregoing PLAINTIFF’S FIRST
REQUEST FOR PRODUCTION OF DOCUMENTS was
served via hand-delivery, on the following:

Roger Adelman (DC Bar No. Daniel Edward Bensing
056358) U.S. Department of Justice

Law Offices of Roger Adelman  Civil Division

1100 Connecticut Avenue, N.W. Federal Programs Branch

Suite #730 901 E Street, N.W.
Washington, D.C. 20036 Room 818
(202) 822-060 Washington, D.C. 20530
Thomas Millett Richard D. Horn
Jennifer Paisner Bracewll & Patterson LLP
U.S. Department of Justice 2000 K Street, N.W.
901 E Street, N.-W. Suite 500
Room 952 Washington, D.C. 20006-
Washington, D.C. 20530 1872
Robert S. Litt Howard M. Crystal
Arnold & Porter Meyer & Glitzenstein
555 12th Street, N.W. 1601 Connecticut Avenue,
Washington, D.C. 20005 N.W.

Suite 700

Washington, D.C. 20009

/s/ MESEIDY RODRIGUEZ
MESEIDY RODRIGUEZ
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

C.A. No. 01-1530 (EGS)

JUDICIAL WATCH, INC., ET AL., PLAINTIFFS
V.

NATIONAL ENERGY POLICY DEVELOPMENT GROUP,
ET AL., DEFENDANTS

C.A. No. 02-631 (EGS)

SIERRA CLUB, PLAINTIFF
V.

VICE PRESIDENT RICHARD CHENEY, ET ALL.,
DEFENDANTS

DEFENDANTS’ RESPONSES TO PLAINTIFFS’
FIRST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION

Pursuant to Rules 33 and 34, Fed. R. Civ. P., defen-
dants submit the attached responses to plaintiffs’ first
set of interrogatories and requests for production. In
this document, defendants submit their general objec-
tions to plaintiffs’ requests. In the attached responses,
each defendant responds separately to plaintiffs’ inquir-
ies and requests in accordance with the information
known to each defendant and his/her agency, as well as
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the documents within the possession, custody, or con-
trol of each defendant and his/her agency."

As is fully explained in defendants’ accompanying
motion for a protective order, defendants object to
these requests to the extent that they would require
the Office of the Vice President and defendants within
the Executive Office of the President to reveal infor-
mation concerning the manner in which that office con-
ducted its deliberations and developed recommenda-
tions for the President or the content of any such delib-
erations. See Memorandum in Support of Defendants’
Motion for a Protective Order and for Reconsideration
at 6-18. Such requests unconstitutionally interfere with
the constitutionally protected right of the President to
receive advice in confidence and unduly interferes with
the effective functioning of the Executive. See id.

For the reasons set forth in defendants’ accompany-
ing motion for a protective order, defendants object to
discovery against the Vice President to the extent it is
based upon plaintiffs’ mandamus claim. See Memoran-
dum in Support of Defendants’ Motion for a Protective
Order and for Reconsideration at 19-21.

Defendants object to the scope of plaintiffs’ discovery
requests and to the undue burden imposed by them.
The scope of plaintiffs’ requests is broader than that
reasonably calculated to lead to admissible evidence.

10 Defendants acknowledge that the Court has previously
indicated that it will entertain only specific objections to plaintiffs’
requests. We have included in each defendant’s responses objec-
tions which are specific to individual requests. We state our
general objections here for purposes of clarity for the record and to
preclude any later argument that, by not including them here,
those general objections have been waived.



233

Defendants object to the instructions and definitions
contained in plaintiffs’ requests to the extent that they
impose burdens greater than those imposed by the
Federal Rules of Civil Procedure.

Defendants object to plaintiffs’ definition of “meet-
ing” as including any form of communication between
two or more persons as an overly broad definition
beyond the meaning of the term “meeting” as used in
the Federal Advisory Committee Act, 5 U.S.C. App.
§ 10. Nongovernment individuals should be considered
“members” of an advisory committee only if their
“involvement and role are functionally indistinguishable
from those of the other members. . . . If a ‘consultant’
regularly attends and fully participates in working
group meetings as if he were a ‘member,” he should be
regarded as a member.” Association of Am. Physi-
cians and Surgeons v. Clinton, 997 F.2d 898, 915 (D.C.
Cir. 1993) (“AAPS”). Consistent with this definition of
membership in an advisory committee, “episodic meet-
ings between government officials and a consultant”
would not serve to transform the consultant into a
member of the advisory committee. Id. “When an advi-
sory committee of wholly government officials brings in
a ‘consultant’ for a one-time meeting, FACA is not
triggered because the consultant is not really a member
of the advisory committee.” Id. Since any form of com-
munication between two or more persons is not suffi-
cient to implicate FACA, plaintiffs’ definition of
“meeting” is overly broad and unduly burdensome.

Defendants object to these requests as plaintiffs’
cause of action arises under the Administrative Proce-
dure Act, and review in APA cases is limited to the
record absent a “‘strong showing of bad faith or im-
proper behavior’ or when the record is so bare that it
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prevents effective judicial review.” Commercial Drap-
ery Contractors, Inc. v. United States, 133 F.3d 1, 7
(D.C. Cir. 1998). As plaintiffs have made no such show-
ing, discovery is inappropriate in this case. See Memo-
randum in Support of Defendants’ Motion for a Pro-
tective Order and for Reconsideration at 18-19.

Respectfully submitted,

ROBERT D. MCCALLUM, JR.
Assistant Attorney General

RoscoE C. HOWARD, JR.
United States Attorney

SHANNEN W. COFFIN
Deputy Assistant Attorney
General

THOMAS MILLET

D.C. Bar #204405
CRAIG BLACKWELL
D.C. Bar # 438758
JENNIFER PAISNER
D.C. Bar # 472407
Attorneys, Civil Division
Department of Justice
901 E St., N.W.

Room 812
Washington, DC 20530
Tel: (202) 616-8268
Fax: (202) 616-8460



