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QUESTIONS PRESENTED 


A person who is required to register as a sex offender 
under the Sex Offender Registration and Notification 
Act (SORNA) as a result of a conviction under federal 
law and who knowingly fails to register or update a reg-
istration as required by federal law is subject to criminal 
penalties under 18 U.S.C. 2250(a)(2)(A).  Before SORNA 
was enacted, respondent was convicted of a military sex 
offense, completed service of his sentence, and was sub-
ject to a federal obligation to register as a sex offender 
under pre-SORNA law.  The court of appeals held in this 
case that SORNA is unconstitutional as applied to re-
spondent on the ground that the statute exceeded Con-
gress’s powers under Article I of the Constitution.  The 
questions presented are as follows: 

1. Whether the court of appeals erred in conducting 
its constitutional analysis on the premise that respond-
ent was not under a federal registration obligation until 
SORNA was enacted, when pre-SORNA federal law ob-
ligated him to register as a sex offender. 

2. Whether the court of appeals erred in holding that 
Congress lacks the Article I authority to provide for 
criminal penalties under 18 U.S.C. 2250(a)(2)(A), as ap-
plied to a person who was convicted of a sex offense un-
der federal law and completed his criminal sentence be-
fore SORNA was enacted. 

(I)
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In the Supreme Court of the United States
 

No. 12-418 

UNITED STATES OF AMERICA, PETITIONER
 

v. 
ANTHONY JAMES KEBODEAUX 

ON PETITION FOR A WRIT OF CERTIORARI  

TO THE UNITED STATES COURT OF APPEALS 


FOR THE FIFTH CIRCUIT 


PETITION FOR A WRIT OF CERTIORARI 

The Solicitor General, on behalf of the United States, 
respectfully petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals for 
the Fifth Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 1a-
73a) is reported at 687 F.3d 232.  A prior opinion of the 
court of appeals (App., infra, 75a-113a) is reported at 
647 F.3d 605, and another prior opinion is reported at 
634 F.3d 293. The opinion of the district court (App., in-
fra, 114a-132a) denying respondent’s motion to dismiss 
is unreported. 

JURISDICTION 

The judgment of the court of appeals was entered on 
July 6, 2012. The jurisdiction of this Court is invoked 
under 28 U.S.C. 1254(1). 

(1) 
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CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 


Article I of the United States Constitution provides 
in relevant parts as follows: 

The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts 
and provide for the common Defence and general 
Welfare of the United States; 

* * * 

To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes; 

* * * 

To make Rules for the Government and Regula-
tion of the land and naval Forces; 

* * * 

To make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitu-
tion in the Government of the United States or in any 
Department or Officer thereof. 

U.S. Const. Art. I, Sec. 8, Cls. 1, 3, 14, and 18.  
Relevant statutory provisions are reprinted in the 

appendix to this petition.  App., infra, 177a-228a. 
STATEMENT 

Following a bench trial in the United States District 
Court for the Western District of Texas, respondent was 
convicted of failing to register or update his registration 
as a convicted sex offender, in violation of 18 U.S.C. 
2250(a). He was sentenced to one year and one day of 
imprisonment, to be followed by five years of supervised 
release. The court of appeals reversed that conviction 
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on the ground that 18 U.S.C. 2250(a)(2)(A) is unconstitu-
tional as applied to respondent.  App., infra, 1a-73a, 78a. 

1. a. “Sex offenders are a serious threat in this Na-
tion,” in large part because “the victims of sexual assault 
are most often juveniles” and because “convicted sex of-
fenders * * * are much more likely than any other 
type of offender to be rearrested for a new rape or sexu-
al assault.” McKune v. Lile, 536 U.S. 24, 32-33 (2002) 
(plurality opinion); see Smith v. Doe, 538 U.S. 84, 103 
(2003) (noting “grave concerns over the high rate of re-
cidivism among convicted sex offenders and their dan-
gerousness as a class”). As a result, Congress has fre-
quently enacted legislation to encourage and assist 
States to keep track of sex offenders’ addresses and to 
make information about sex offenders available to the 
public “for its own safety.” Id. at 99. 

In 1994, Congress passed the Jacob Wetterling 
Crimes Against Children and Sexually Violent Offender 
Registration Act (Wetterling Act), Pub. L. No. 103-322, 
§ 170101, 108 Stat. 2038 (42 U.S.C. 14071).  Among other 
things, the Wetterling Act encouraged States, as a con-
dition of receiving federal funding, to adopt sex-
offender-registration laws meeting certain minimum 
standards. See Smith, 538 U.S. at 89-90. By 1996, every 
State and the District of Columbia had enacted a sex-
offender-registration law.  Id. at 90. 

In 1996, Congress bolstered the minimum federal 
standards by adding a mandatory community notifica-
tion provision to the Wetterling Act.  See Megan’s Law, 
Pub. L. No. 104-145, § 2, 110 Stat. 1345 (42 U.S.C. 
14071(e)). Congress also strengthened the national ef-
fort to ensure the registration of sex offenders by di-
recting the Federal Bureau of Investigation (FBI) to 
create a national sex-offender database, requiring life-
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time registration for certain offenders, and making the 
failure of certain persons to register a federal crime, 
subject to a penalty of imprisonment of up to one year 
(in the case of a first offense) or ten years (in the case of 
a second or subsequent offense).  See Pam Lychner 
Sexual Offender Tracking and Identification Act of 1996 
(Lychner Act), Pub. L. No. 104-236, § 2, 110 Stat. 3093 
(42 U.S.C. 14072); see also Carr v. United States, 130 
S. Ct. 2229, 2238 (2010). 

In 1997, Congress expanded the Lychner Act’s feder-
al criminal penalty for failure to register to include per-
sons who had been convicted of federal sex offenses (in-
cluding military sex offenders).  Department of Justice 
Appropriations Act, 1998 (1998 Appropriations Act), 
Pub. L. No. 105-119, Tit. I, § 115(a)(2)(F) and (6)(C), 111 
Stat. 2463-2464 (42 U.S.C. 14071(b)(7), 14072(i) (Supp. 
III 1997)).  As further amended in 1998, the federal 
criminal penalty applied to any individual convicted of 
specified federal or military sex offenses who “knowing-
ly fail[ed] to register in any State in which the person 
resides, is employed, carries on a vocation, or is a stu-
dent following release from prison or sentencing to pro-
bation.” Department of Justice Appropriations Act, 
1999, Pub. L. No. 105-119, Div. A, Tit. I, § 123(3), 112 
Stat. 2681-73 (42 U.S.C. 14072(i)(3) and (4) (2006)); see 
Office of the Att’y Gen., U.S. Dep’t of Justice, Megan’s 
Law; Final Guidelines for the Jacob Wetterling Crimes 
Against Children and Sexually Violent Offender Regis-
tration Act, as Amended, 64 Fed. Reg. 585 (Jan. 5, 1999) 
(noting that 1998 legislation “amended the federal fail-
ure-to-register offense (42 U.S.C. 14072(i)) in order to 
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bring within its scope federal and military sex offenders 
who fail to register”).1 

b. Despite those legislative efforts, Congress grew 
concerned about “loopholes and deficiencies” in the ex-
isting assortment of registration and notification stat-
utes. H.R. Rep. No. 218, 109th Cong., 1st Sess. Pt. 1, at 
20 (2005). On July 27, 2006, Congress enacted the Sex 
Offender Registration and Notification Act (SORNA), 
Pub. L. No. 109-248, Tit. I, 120 Stat. 590 (42 U.S.C. 
16901 et seq.). SORNA was intended, among other 
things, to make “more uniform and effective” the 
“patchwork” of federal and state sex-offender-
registration systems that were already in effect. Reyn-
olds v. United States, 132 S. Ct. 975, 978 (2012). As this 
Court recently summarized, SORNA sought to do that 

by repealing several earlier federal laws that also 
(but less effectively) sought uniformity; by setting 
forth comprehensive registration-system standards; 
by making [certain] federal funding contingent on 
States’ bringing their systems into compliance with 
those standards; by requiring both state and federal 
sex offenders to register with relevant jurisdictions 
(and to keep registration information current); and 
by creating federal criminal sanctions applicable to 
those who violate the Act’s registration require-
ments. 

Statutes passed in the years following these amendments contin-
ued to enhance federal registration and notification requirements. 
See, e.g., Campus Sex Crimes Prevention Act, Pub. L. No. 106-386, 
§ 1601, 114 Stat. 1537 (requiring sex offenders to provide notice con-
cerning institutions of higher education at which they work or are 
students); PROTECT Act, Pub. L. No. 108-21, §§ 604-605, 117 Stat. 
688 (requiring States to make sex-offender-registry information 
available on the Internet). 
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Ibid.2 

SORNA requires that every “sex offender shall regis-
ter, and keep the registration current, in each jurisdic-
tion where the offender resides, where the offender is an 
employee, and where the offender is a student.”  42 
U.S.C. 16913(a). A “sex offender,” in turn, is defined as 
“an individual who was convicted of” an offense that 
falls within the statute’s defined offenses. 42 U.S.C. 
16911(1) and (5)-(7).  SORNA also specifies, among oth-
er things, the kinds of information that must be collect-
ed as part of registration (42 U.S.C. 16914), the length of 
time that offenders must remain registered (42 U.S.C. 
16915), and the frequency with which a sex offender 
must appear in person and verify the registry infor-
mation (42 U.S.C. 16916). SORNA requires States to 
adopt the specified federal standards or risk losing fed-
eral funds.  42 U.S.C. 16912, 16925.3 

To enforce SORNA’s registration requirements, 
Congress made noncompliance a federal crime in certain 
circumstances.  As relevant here, SORNA makes it a 
federal crime for a person to knowingly fail to register 
as a sex offender (or to update a registration) as re-
quired by SORNA if that person either 

2 SORNA repealed the Wetterling Act and related provisions (42 
U.S.C. 14071, 14072 (2006)) effective roughly three years after its 
enactment. SORNA § 129, 120 Stat. 600-601. 

3 A majority of States have either already implemented SORNA’s 
standards in their programs or are continuing to work toward that 
end with dedicated federal funding.  Sixteen States have achieved 
substantial implementation of SORNA in their programs. See smart. 
gov/newsroom_ jurisdictions_sorna.htm (last visited Oct. 3, 2012). 
Twenty-nine others have been “approved for reallocation of the fund-
ing penalty to work solely towards furthering SORNA implementa-
tion activities and efforts.”  Smart.gov/newsroom.htm (last visited 
Oct. 3, 2012). 



 

 

  

 
 
 

 

 

 

  

 

7 

(2)(A) is a sex offender as defined for the purposes 
of [SORNA] by reason of a conviction under Federal 
law (including the Uniform Code of Military Justice), 
the law of the District of Columbia, Indian tribal law, 
or the law of any territory or possession of the Unit-
ed States; or 

(B) travels in interstate or foreign commerce, or 
enters or leaves, or resides in, Indian country. 

18 U.S.C. 2250(a). In Carr, this Court held that the in-
terstate travel referred to in Subparagraph (B) must oc-
cur after SORNA became effective, but the Court also 
observed, with respect to Subparagraph (A), that “it is 
entirely reasonable for Congress to have assigned the 
Federal Government a special role in ensuring compli-
ance with SORNA’s registration requirements by feder-
al sex offenders—persons who typically would have 
spent time under federal criminal supervision.”  130 
S. Ct. at 2238. 

Sex offenders convicted before SORNA’s July 2006 
enactment were not required to register under SORNA 
until the Attorney General exercised his delegated au-
thority under 42 U.S.C. 16913(d) to “validly specif[y] 
that the Act’s registration provisions apply to them.” 
Reynolds, 132 S. Ct. at 980. On February 28, 2007, the 
Attorney General issued an interim rule, effective on 
that date, specifying that “[t]he requirements of 
[SORNA] apply to all sex offenders, including sex of-
fenders convicted of the offense for which registration is 
required prior to [SORNA’s] enactment.”  28 C.F.R. 
72.3. On July 2, 2008, the Attorney General promulgat-
ed final guidelines for the States and other jurisdictions 
on matters of SORNA’s implementation.  See Office of 
the Att’y Gen., U.S. Dep’t of Justice, The National 
Guidelines for Sex Offender Registration and Notifica-
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tion, 73 Fed. Reg. 38,030. Those guidelines were issued 
after notice and comment and reaffirmed SORNA’s ap-
plication to all sex offenders. Id. at 38,035-38,036, 
38,046, 38,063. On December 29, 2010, the Federal Reg-
ister published an Attorney General order finalizing the 
interim rule, with one clarifying change in an example to 
avoid any inconsistency with this Court’s decision in 
Carr, supra. See Office of the Att’y Gen., U.S. Dep’t of 
Justice, Applicability of the Sex Offender Registration 
and Notification Act, 75 Fed. Reg. 81,849 (28 C.F.R. 
72.3).4 

The courts of appeals are divided on precisely when SORNA’s 
registration requirements became applicable to pre-enactment sex 
offenders.  See United States v. Mattix, No. 12-30013, 2012 WL 
4076148, at *2-*3 (9th Cir. Sept. 17, 2012) (holding SORNA applicable 
to pre-enactment sex offenders as of August 1, 2008); United States 
v. Stevenson, 676 F.3d 557, 561-562 (6th Cir. 2012) (same), cert. de-
nied, No. 11-10520 (Oct. 1, 2012); United States v. Johnson, 632 F.3d 
912, 930-933 (5th Cir.) (finding no prejudice in applying SORNA to a 
pre-enactment sex offender after March 30, 2007—30 days after pub-
lication of the interim rule), cert. denied, 132 S. Ct. 135 (2011); United 
States v. Dean, 604 F.3d 1275, 1281 (11th Cir.) (holding SORNA ap-
plicable to pre-enactment sex offenders on February 28, 2007), cert. 
denied, 131 S. Ct. 642 (2010); United States v. Gould, 568 F.3d 459, 
469-470 (4th Cir. 2009) (same), cert. denied, 130 S. Ct. 1686 (2010); 
United States v. Dixon, 551 F.3d 578, 583 (7th Cir. 2008) (same), 
rev’d on other grounds sub nom. Carr v. United States, 130 S. Ct. 
2229 (2010).  Respondent was convicted for his failure to register or 
update his registration as a sex offender after issuance of the Attor-
ney General’s February 28, 2007, interim SORNA rule, but before 
issuance of the final SORNA guidelines.  App., infra, 78a, 115a, 169a. 
Under Fifth Circuit law, respondent was required to register under 
SORNA at the time of his offense and respondent did not argue oth-
erwise on appeal.  See id. at 2a n.1 (citing Johnson, supra); cf. id. at 
118a (arguing in district court that interim rule violated the Adminis-
trative Procedure Act). 
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2. In May 1999, respondent, who was then in the 
United States Air Force, was convicted by a court-
martial of carnal knowledge of a female under the age of 
16, in violation of Article 120(b) of the Uniform Code of 
Military Justice, 10 U.S.C. 920(b) (1994 & Supp. II 
1996). App., infra, 116a, 167a. He received a sentence 
of confinement for three months and a bad-conduct dis-
charge. Id. at 116a. 

Sometime after the 1999 completion of his sentence, 
respondent moved to San Antonio, Texas, and later to El 
Paso, Texas.  App., infra, 167a. In early August 2007, he 
registered with El Paso authorities as a sex offender. 
Id. at 167a-168a. Later that month, however, he moved 
back to San Antonio and failed to update his registra-
tion.  Id. at 169a. In March 2008, he was located in San 
Antonio and arrested.  Ibid. 

3. In April 2008, a federal grand jury in the Western 
District of Texas returned a one-count indictment charg-
ing respondent with knowingly failing to register and 
update a registration as a convicted sex offender, in vio-
lation of 18 U.S.C. 2250(a)(2) and (3). App., infra, 115a. 
Respondent moved to dismiss the indictment, contend-
ing, inter alia, that Section 2250 exceeds Congress’s au-
thority under the Commerce Clause.  Id. at 118a. The 
district court denied the motion to dismiss, id. at 114a-
132a, and respondent was convicted following a bench 
trial on stipulated facts, id. at 78a.  The district court 
sentenced respondent to imprisonment for one year and 
one day, to be followed by five years of supervised re-
lease. Ibid.5 

Respondent’s supervised release began in January 2009, but the 
district court later revoked that release and sentenced him to an ad-
ditional 17 months of imprisonment for violating his conditions of re-
lease.  Doc. 19, at 1, 3, United States v. Kebodeaux, No. 5:10-cr-117-
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4. On respondent’s appeal, a panel of the court of ap-
peals affirmed respondent’s conviction (App., infra, 75a-
113a), but the panel’s opinion was vacated by the court’s 
decision to rehear the case en banc (id. at 74a).  After 
new briefing and argument, a divided court, sitting en 
banc, reversed respondent’s conviction (id. at 1a-73a), 
holding that Section 2250(a)(2)(A) is unconstitutional as 
applied to persons who had been convicted of sex offens-
es under federal law, but who had served their sentences 
and been “unconditionally released” by the federal gov-
ernment before SORNA was enacted in 2006, id. at 2a-
4a. 

a. The majority opinion focused on what it called 
“former federal sex offenders,” by which it meant per-
sons whose sex-offense convictions came under federal 
law but who had been “unconditionally released from 
[the federal government’s] jurisdiction before SORNA’s 
passage in 2006.” App., infra, 3a, 4a, 41a. With respect 
to respondent, the court concluded that, by the time 
SORNA was enacted, he had “fully served” the sentence 
associated with his sex offense, and “[h]e was no longer 
in federal custody, in the military, under any sort of su-
pervised release or parole, or in any other special rela-
tionship with the federal government.”  Id. at 2a. In ex-
plaining what it meant by “unconditional release,” the 
court rejected the contention—advanced by both the 
government (Gov’t C.A. En Banc Br. 23-24 & nn.4-5) and 
a dissenting opinion (App., infra, 65a-73a)—that re-
spondent had in fact been subject to a federal require-
ment to register as a sex offender “ever since his 1999 
conviction,” id. at 4a n.4. The court concluded that, un-
der pre-SORNA federal law, the only sex offenders who 

XR (W.D. Tex. Sept. 30, 2010).  Respondent completed that term of 
imprisonment in June 2011. 
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were “subject to federal registration for intrastate 
changes in residence” were those who were required to 
register directly with the FBI because they lived in 
States where sex-offender registries were not compliant 
with federal guidelines.  Ibid. (citing 42 U.S.C. 
14072(g)(1)-(3) and (i) (2000) (repealed by SORNA)). 
The court found that respondent’s “state of residence, 
Texas, was compliant with federal guidelines at the time 
of his offense” and that he was therefore “subject only to 
state, not federal, registration obligations” under pre-
SORNA law. Ibid. 

b. Based on its premise that respondent had been 
“unconditionally let * * * free” by the federal gov-
ernment years before SORNA was enacted, the court of 
appeals concluded that Congress lacked a “jurisdictional 
basis” to regulate his subsequent conduct because “he 
once committed a [federal] crime.”  App., infra, 4a. 

The court of appeals first considered the Necessary 
and Proper Clause. It rejected the government’s argu-
ment that “its power to criminalize the conduct for 
which [respondent] was originally convicted includes the 
authority to regulate his movement even after his sen-
tence has expired and he has been unconditionally re-
leased.”  App., infra, 6a. The court discussed the five 
considerations that informed this Court’s analysis in 
United States v. Comstock, 130 S. Ct. 1949 (2010), in 
which the Court sustained Congress’s power to provide 
for the civil commitment of sexually dangerous federal 
prisoners beyond the time when they would otherwise 
have been released from custody.  The majority found 
that most of those considerations support respondent. 
App., infra, 7a-24a. In its view, SORNA’s “regulation of 
an individual, after he has served his sentence and is no 
longer subject to federal custody or supervision, solely 
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because he once committed a federal crime, (1) is novel 
and unprecedented despite over 200 years of federal 
criminal law, (2) is not ‘reasonably adapted’ to the gov-
ernment’s custodial interest in its prisoners or its inter-
est in punishing federal criminals, (3) is unprotective of 
states’ sovereign interest over what intrastate conduct 
to criminalize within their own borders, and (4) is sweep-
ing in the scope of its reasoning.”  Id. at 24a. 

The court of appeals then rejected the government’s 
“alternative argument” that SORNA’s registration re-
quirements for federal sex offenders are “necessary and 
proper to effect Congress’s Commerce Clause power.” 
App., infra, 24a-25a. It concluded that, as applied to 
federal sex offenders, SORNA is not a permissible regu-
lation of the use of the channels of interstate commerce 
because that power has never been extended to “those 
who are not presently using [the channels of interstate 
commerce] but might do so”; because it found “no limit-
ing principle that would allow the federal government to 
track and arrest former sex offenders because they 
might someday travel interstate, but not allow it to do 
the same to anyone else for that same reason”; and be-
cause it “would violate basic tenets of federalism” to 
give the federal government the power “to do exactly 
what a state could already do itself, in an area complete-
ly unrelated to commerce, just because criminals, like all 
human beings, can potentially cross state lines.”  Id. at 
30a, 33a, 34a. The court concluded that the statute can-
not be justified as a regulation of persons in interstate 
commerce because “a person who only might cross state 
lines is not engaging ‘in interstate commerce.’”  Id. at 
36a. It also concluded that the statute does not permis-
sibly regulate conduct that has substantial effects on in-
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terstate commerce because “the statute here regulates 
non-economic, intrastate conduct.” Id. at 38a. 

The court of appeals emphasized that its “finding of 
unconstitutionality  * * * does not affect the registra-
tion requirements for (1) any federal sex offender who 
was in prison or on supervised release when the statute 
was enacted in 2006 or (2) any federal sex offender con-
victed since then.”  App., infra, 4a; id. at 41a-42a (“Eve-
ry federal sex offender subject to federal custody or su-
pervision when SORNA was enacted, or who was con-
victed since then, is unaffected.”).  The court also noted 
that its reasoning would not implicate a prosecution of a 
federal sex offender when “[s]ome other jurisdictional 
ground, such as interstate travel,” is present.  Id. at 4a. 

c. Judge Owen filed an opinion concurring in the 
judgment.  App., infra, 42a-46a. She rejected the major-
ity’s understanding of the federal criminal penalties in 
place at the time of respondent’s release from custody, 
agreeing instead with five of the dissenting judges that 
respondent “could have been prosecuted under [pre-
SORNA] federal law * * * for knowingly failing to 
register in any State in which he resides,” including for 
“mov[ing] from El Paso, Texas to San Antonio, Texas 
and fail[ing] to notify Texas authorities of this intrastate 
change in residence in the manner required by state 
law.” Id. at 42a-43a, 43a-44a. In Judge Owen’s view, 
“Congress was well within its powers under the Neces-
sary and Proper Clause to impose conditions such as in-
trastate registration and reporting requirements on 
federal sex offenders in connection with their convic-
tions and sentencing.”  Id. at 44a.  She concluded, how-
ever, that SORNA had impermissibly altered “the re-
porting requirements imposed at the time [respondent] 
was sentenced” and had “increased the punishment for 
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failure to comply with reporting requirements.”  Id. at 
46a. Judge Owen thus concluded that “Congress could 
not constitutionally apply SORNA to [respondent’s] in-
trastate relocations under either the Necessary and 
Proper Clause or the Commerce Clause.”  Ibid. 

d. Judge Haynes filed a dissenting opinion joined by 
Judges King, Davis, Stewart, and Southwick.  App., in-
fra, 61a-73a. She concluded that Section 2250(a)(2)(A) is 
both facially constitutional and constitutional as applied 
to respondent. Ibid.  Even assuming arguendo that the 
majority had correctly concluded that Congress would 
be unable to impose a registration requirement on a fed-
eral sex offender after he has been unconditionally re-
leased, she determined that Congress had not done that 
here, because respondent “was, in fact, continuously 
subject to federal registration authority from the time of 
his release through SORNA’s inception (and thereaf-
ter).” Id. at 66a. Judge Haynes explained that, under 
pre-SORNA federal law, respondent was required to 
register as a sex offender for at least ten years, regard-
less of which State he chose to reside in after his release 
from federal custody.  Id. at 69a. Although Judge 
Haynes acknowledged that SORNA had “revamped pri-
or federal registration requirements,” she concluded 
that it would “make[] little sense to contend that Con-
gress lost its power or ‘jurisdictional hook’ over [re-
spondent] simply because it updated the national sex-
offender registration system laws.” Id. at 71a, 72a. She 
saw “no reason to distinguish the jurisdiction (as a mat-
ter of federal power) exercised over [respondent] under 
SORNA from that exercised under its predecessor sex 
offender registry laws that applied to [respondent].”  Id. 
at 73a. Accordingly, she concluded that, on the basis of 
the majority’s assumption “that [respondent’s] convic-



 

 
 

 

 
 

 
 

  

 

 
 

 

 

 
 

 
 

15 


tion would be constitutional had SORNA been enacted 
while he was in prison or on supervised release, then his 
conviction is constitutional given the continuous federal 
jurisdiction Congress exercised over [respondent] from 
the time he committed his original sex crime, through 
his imprisonment, at the time of his release, through 
SORNA’s passage, and to the present day.”  Ibid. 

e. Judge Dennis also filed a dissenting opinion, 
joined by Judge King, which concluded that Section 
2250(a)(2)(A) is valid as a necessary and proper means 
of implementing the national registration requirement 
imposed by 42 U.S.C. 16913, which is itself supported by 
Congress’s powers under the Spending Clause.  App., 
infra, 46a-61a. Judge Dennis criticized the majority for 
analyzing only Congress’s Commerce Clause and Neces-
sary and Proper Clause powers, when Congress “plainly 
used three, not just two, of its constitutional powers.” 
Id. at 50a. He concluded that SORNA’s registration 
provisions “are manifestly rationally adapted to carry 
Congress’s spending power into execution for the legit-
imate purpose of establishing a comprehensive national 
system” for sex-offender registration and notification. 
Id. at 54a. He also concluded that “Section 2250(a)(2)(A) 
is necessary and proper to bring about parity and a con-
sistent level of enforcement, monitoring and tracking of 
all sex offenders, so that laxity toward federal sex of-
fenders does not disrupt or interfere with Congress’s 
enumerated powers sought to be executed through 
SORNA,” and that Section 2250(a)(2)(B), which requires 
interstate travel, is a legitimate exercise of Congress’s 
Commerce Clause authority.  Id. at 55a, 56a. 

REASONS FOR GRANTING THE PETITION 

The court of appeals held that 18 U.S.C. 2250(a)(2)(A) 
is unconstitutional as applied to a person who was con-
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victed of a federal sex offense but who was “uncondi-
tionally let * * * free” before Congress enacted 
SORNA in 2006. App., infra, 4a.  That decision preclud-
ed federal prosecution of respondent for failing to up-
date his registration as a sex offender.  Even though the 
court of appeals limited the reach of its invalidation of 
Section 2250(a)(2)(A), its declaration that a federal stat-
ute is unconstitutional as applied to a class of convicted 
federal sex offenders warrants this Court’s review.  The 
court of appeals’ decision is flawed and disruptive of an 
important national scheme. 

As a threshold matter, the court of appeals misunder-
stood the registration obligations (and accompanying 
criminal penalties) that federal law imposed on respond-
ent even before SORNA was enacted.  That crucial mis-
understanding was the foundation for the court’s consti-
tutional conclusion that Congress could not “reassert 
jurisdiction” over persons who had previously been “un-
conditionally released from [federal] custody.”  App., in-
fra, 11a. In fact, respondent was under a continuous 
federal registration obligation.  Because the court of ap-
peals gave no indication that the statute would be invalid 
as applied to persons who had not been unconditionally 
released before SORNA, this Court should correct the 
court of appeals’ threshold error, vacate the decision be-
low, and remand for the court of appeals to reconsider 
the constitutional question based on an accurate under-
standing of the statutory scheme.  Cf. Zivotofsky ex rel. 
Zivotofsky v. Clinton, 132 S. Ct. 1421, 1430 (2012) 
(“when we reverse on a threshold question, we typically 
remand for resolution of any claims the lower courts’ er-
ror prevented them from addressing”). 

The court of appeals’ constitutional analysis was 
flawed even on its own terms.  Section 2250 is an im-
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portant part of Congress’s effort to make “more uniform 
and effective” the “patchwork” of federal and state sex-
offender-registration systems created by many legisla-
tive enactments in the 1990s and early 2000s.  Reynolds 
v. United States, 132 S. Ct. 975, 978 (2012); see pp. 3-5, 
supra.  The court of appeals erroneously concluded that 
Congress exceeded its Article I powers in applying Sec-
tion 2250(a)(2)(A) to persons who are required to partic-
ipate in the national sex-offender-registration system 
precisely because their previous sex-offense conviction 
occurred under federal law. This Court has previously 
observed that “it is entirely reasonable for Congress to 
have assigned the Federal Government a special role in 
ensuring compliance with SORNA’s registration re-
quirements by federal sex offenders—persons who typi-
cally would have spent time under federal criminal su-
pervision.”  Carr v. United States, 130 S. Ct. 2229, 2238 
(2010). Congress has ample authority to penalize a fed-
eral sex offender for failing to register whether or not 
he was already under a federal registration obligation 
when released from federal custody. 

A. The Court Of Appeals Erroneously Concluded That Re-
spondent Was Not Already Subject To A Federal Penalty 
For Future Failures To Register When He Completed 
The Sentence Imposed For His Federal Sex Offense  

The threshold premise of the court of appeals’ rea-
soning is that respondent was “unconditionally released” 
by the federal government in 1999, well before the 2006 
enactment of Section 2250(a)(2)(A) as part of SORNA. 
The court’s opinion uses the phrase “unconditionally re-
leased” or “unconditional release” nine times.  App., in-
fra, 2a, 3a, 4a & n.4, 6a, 11a, 23a, 41a, 42a. Those 
phrases were woven into the court’s opinion because a 
crucial premise of its analysis was that respondent was 
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someone “with whom the federal government had previ-
ously severed all ties.”  Id. at 23a. The constitutional 
problem on which the court focused, therefore, was 
Congress’s purported attempt to “reassert jurisdiction 
over someone * * * just because he once committed a 
federal crime,” id. at 11a. As Judge Haynes explained in 
her dissenting opinion, however, the court of appeals 
simply erred in concluding that respondent had ever 
been unconditionally released from federal jurisdiction. 
Id. at 65a-73a. To the contrary, federal law already in 
effect when respondent completed the sentence for his 
federal sex offense in 1999 required him to register as a 
sex offender and imposed federal criminal penalties for 
any knowing failure to do so.6 

1. a. Federal sex-offender-registration laws were al-
ready in effect when respondent was released from mili-
tary custody in 1999, and those laws remained in effect 
until 2009. See 42 U.S.C. 14072(i) (2006); SORNA 
§§ 124, 129, 120 Stat. 598, 600-601 (repealing Wetterling 

The threshold question of whether respondent was already sub-
ject to registration requirements enforceable under federal law in 
1999 was both pressed and passed upon below.  Before the en banc 
court, the government explained that “a federal criminal penalty for 
failure to register  * * * has expressly applied to federal and mili-
tary sex offenders since 1997” and that “[respondent’s] military sex 
offense has triggered a federal sex-offender-registration require-
ment” ever since he committed his crime in March 1999.  Gov’t C.A. 
En Banc Br. 23, 24 n.5.  Accordingly, the government contended that 
even if the court of appeals “were to hold that Congress’s authority to 
require registration by a federal sex offender, qua federal offender, 
depends on the existence at the time of offense of a federal reporting 
requirement, [respondent’s] conviction would still stand.”  Id. at 24 
n.5.  The court of appeals squarely passed upon the threshold ques-
tion, concluding that “before the passage of SORNA, [respondent] 
was subject only to state, not federal, registration obligations.”  App., 
infra, 4a n.4. 
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Act upon completion of three-year implementation peri-
od for SORNA).  Among those provisions were 42 U.S.C. 
14072(i)(3) and (i)(4) (2006), which took effect in Novem-
ber 1998. See 1998 Appropriations Act, § 115(c)(1), 111 
Stat. 2467 (effective date). 

Section 14072(i)(3) imposed criminal liability on “[a] 
person who is * * * described in section 4042(c)(4) of 
title 18, and knowingly fails to register in any State in 
which the person resides, is employed, carries on a voca-
tion, or is a student following release from prison or sen-
tencing to probation.” 42 U.S.C. 14072(i)(3) (2006).  The 
class of persons described in 18 U.S.C. 4042(c)(4) includ-
ed those who had been convicted of any enumerated fed-
eral sex offenses or “other offense[s] designated by the 
Attorney General as a sexual offense for purposes of this 
subsection.” 18 U.S.C. 4042(c)(4)(A)-(E) (2000).  In 
1998, the Attorney General exercised his authority un-
der Section 4042(c)(4)(E), designating, inter alia, the 
military offense of carnal knowledge “as a sexual of-
fense.” See 28 C.F.R. 571.72(b)(2); Bureau of Prisons, 
U.S. Dep’t of Justice, Designation of Offenses Subject to 
Sex Offender Release Notification, 63 Fed. Reg. 69,386 
(Dec. 16, 1998).  Accordingly, at the time of his release in 
1999 and until well after SORNA’s enactment, Section 
14072(i)(3) applied to respondent and subjected him to 
federal criminal penalties for any knowing failure to reg-
ister as a sex offender in any State in which he lived, 
worked, or attended school.  See 42 U.S.C. 14072(i)(3) 
(2006); App., infra, 68a-69a (Haynes, J., dissenting). 

Section 14072(i)(4) also imposed federal criminal lia-
bility on “[a] person who is  * * *  sentenced by a court 
martial for conduct in a category specified by the Secre-
tary of Defense under section 115(a)(8)(C) of title I of 
Public Law 105-119” and who knowingly fails to register 
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in any State in which he lives, works, or attends school 
following his release from prison or his being sentenced 
to probation.  42 U.S.C. 14072(i)(4) (2006).  The specified 
section of Public Law 105-119 required the Secretary of 
Defense to “specify categories of conduct punishable 
under the Uniform Code of Military Justice which en-
compass a range of conduct comparable to that de-
scribed in [42 U.S.C. 14071(a)(3)(A) and (B)], and such 
other conduct as the Secretary deems appropriate.” 
1998 Appropriations Act, 111 Stat. 2466-2467 (10 U.S.C. 
951 note (2000)). On December 23, 1998, the Assistant 
Secretary of Defense designated the covered military 
offenses, which included the offense of carnal knowledge 
for which respondent was convicted.  See App., infra, 
171a-176a.  Accordingly, at the time of his release in 
1999 and until well after SORNA’s enactment, Section 
14072(i)(4) also applied to respondent and subjected him 
to federal criminal penalties for any knowing failure to 
register as a sex offender in any State in which he lived, 
worked, or attended school.  42 U.S.C. 14072(i)(4) (2006); 
see App., infra, 42a & n.1, 43a-44a, 46a (Owen, J., con-
curring in the judgment).7 

Although the government did not rely on Section 14072(i)(4) in 
the court of appeals, Judge Owen recognized that respondent had a 
federal registration obligation under 42 U.S.C. 14072(i)(4) (2006) 
when he completed his sentence and that he could have been prose-
cuted under federal law for failing to register.  See App., infra, 42a-
44a & n.1.  But she concurred in the judgment because, in her view, 
SORNA expanded the federal obligation and increased the author-
ized punishment. Id. at 46a.  Those adjustments in the scope and de-
gree of the federal registration obligation do not alter the fact that 
Congress continuously exercised regulatory authority over respond-
ent upon his release to ensure that he register as a sex offender. No 
break or gap existed in that assertion of authority. 
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b. The court of appeals’ opinion therefore rests on a 
misreading of pre-SORNA law.  The majority below un-
derstood pre-SORNA law to impose federal registration 
requirements only on those sex offenders who were re-
quired to register directly with the FBI because they 
resided in States where sex-offender-registration pro-
grams did not meet minimum federal standards.  App., 
infra, 4a n.4. Because respondent’s State of residence, 
Texas, was not among those States, the court reasoned 
that he “was not subject to federal registration require-
ments.” Ibid. 

By focusing only on the distinct requirement that 
certain sex offenders register directly with the FBI, the 
court of appeals overlooked the federal registration re-
quirements that were imposed on federally convicted 
sex offenders by virtue of 42 U.S.C. 14072(i)(3) and (i)(4) 
(2006). The former requirement—direct registration 
with the FBI—was indeed limited to those sex offenders 
residing in States whose registration programs were not 
“minimally sufficient.” 42 U.S.C. 14072(a)(3), (c), (g)(2) 
and (i)(1) (2006). But the court of appeals’ belief that no 
federal requirement to register existed absent a re-
quirement to register directly with the federal govern-
ment is unfounded.  The federal scheme regulated many 
federal sex offenders by requiring them to avail them-
selves of existing state registration systems, and the 
criminal provisions for failure to register constituted 
“federal registration requirements.” 

As relevant here, Section 14072(i)(3) and (i)(4) penal-
ized a covered federal sex offender—including respond-
ent, see pp. 19-20, supra—for knowingly failing to regis-
ter “in any State in which the person resides, is em-
ployed, carries on a vocation, or is a student.”  42 U.S.C. 
14072(i)(3) and (i)(4) (2006) (emphasis added).  As Judge 
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Haynes explained in her dissent, “[w]hether a state was 
minimally compliant or not affected where [a federally 
convicted sex offender] was to register”—i.e., with the 
FBI or with state authorities—“but not whether he had 
to register.”  App., infra, 70a n.7. Because respondent 
was a federally convicted sex offender whose offense 
had been designated as requiring registration, Section 
14072(i)(3) and (i)(4) required him to register as a mat-
ter of federal law enforced via federal criminal penalties 
from the time he completed his military sentence.  Id. at 
65a-73a (Haynes, J., dissenting); accord id. at 42a-44a 
(Owen, J., concurring in the judgment). 

To the extent the court of appeals believed that re-
spondent was not subject to “federal registration re-
quirements” (App., infra, 4a n.4) because he did not 
have to register directly with the federal government 
under pre-SORNA law, it was incorrect.  And that view 
is especially incongruous given the court’s view of 
SORNA as a fundamental transformation of respond-
ent’s relationship with the federal government.  Even 
today sex offenders are required to register with the 
State, not the federal government, as a matter of federal 
law. Under SORNA, a sex offender is required to “reg-
ister * * * in each jurisdiction where” he resides, is 
employed, or is a student.  42 U.S.C. 16913(a). And 
those registries are still operated by the States.  Accord-
ingly, the very aspect of pre-SORNA law that the court 
of appeals apparently deemed unique and dispositive 
(that respondent had to register with a State) is equally 
descriptive of post-SORNA law. 

2. The court of appeals’ threshold error about federal 
sex offenders’ pre-SORNA registration obligations was 
the linchpin of its entire constitutional analysis.  Once 
the fundamental legal predicate of the Fifth Circuit’s 



 

 

 
 
 
 

 

 
 

 

 
 

 

 

23 


decision is corrected, it would be appropriate to remand 
this case to the court of appeals for further considera-
tion.  The court of appeals’ erroneous construction of 
federal law shaped its entire analysis; had the court rec-
ognized that respondent was under a federal sex-
offender registration obligation, it would not have had to 
reach and pronounce upon the constitutional issues that 
it perceived to be raised in this case.  Sound principles of 
constitutional avoidance counsel against addressing such 
questions unnecessarily either in the Fifth Circuit or 
this Court. See Ashwander v. TVA, 297 U.S. 288, 347 
(1936) (Brandeis, J., concurring) (courts should not “an-
ticipate a question of constitutional law in advance of the 
necessity of deciding it” nor “formulate a rule of consti-
tutional law broader than is required by the precise 
facts to which it is to be applied”) (internal quotation 
marks omitted). In light of those avoidance principles, 
an appropriate disposition of this case would be for this 
Court to correct the baseline statutory question that the 
Fifth Circuit erroneously resolved in a footnote and per-
mit that court to revisit its analysis based on a proper 
understanding of the federal sex-offender-registration 
obligations applicable to respondent. 

That course would be particularly prudent because no 
other court of appeals has addressed the constitutional 
questions that the en banc court debated, let alone con-
sidered them in light of this Court’s recent decision in 
National Federation of Independent Business v. 
Sebelius, 132 S. Ct. 2566 (2012) (NFIB). Indeed, rela-
tively few federal prosecutions are likely to implicate the 
fact pattern that the Fifth Circuit thought it had before 
it—i.e., federal sex offenders who were not under a reg-
istration obligation when their sentences concluded and 
who had not traveled in interstate commerce after the 
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enactment of SORNA and before failing to register or 
update their registration in violation of SORNA.  See 
pp. 30-31, infra. If the Fifth Circuit were to reconsider 
its analysis in light of a corrected understanding of the 
statutory scheme before SORNA, it might obviate the 
need for this Court to address the constitutional ques-
tions altogether. 

B. Even Assuming Respondent Was Not Subject To A Po-
tential Federal Penalty Under Pre-SORNA Law, Con-
gress Reasonably Exercised Its Article I Powers In Pun-
ishing His Failure To Register Under SORNA 

Assuming arguendo that respondent was not, when 
he was released in 1999, already subject to a potential 
federal penalty if he failed to register as a sex offender, 
the court of appeals still erred in concluding that Con-
gress lacks authority to criminalize respondent’s failure 
to update his registration following an intrastate change 
of residence. Section 2250(a)(2)(A), as applied to a per-
son convicted of a federal sex offense and unconditional-
ly released from federal custody and supervision before 
SORNA’s enactment, would be a proper exercise of 
Congress’s Article I authority to enact necessary and 
proper measures to effectuate its military, commerce, 
and spending powers. See U.S. Const. Art. I, Sec. 8, 
Cls. 1, 3, 14, and 18; App., infra, 46a-61a (Dennis, J., dis-
senting).8 

The government did not specifically invoke the Spending Clause 
as a source of congressional authority below, but a court may uphold 
Section 2250(a)(2)(A) as a necessary and proper exercise of Con-
gress’s Spending Clause power as part of its obligation “to afford 
congressional enactments the benefit of all reasonable arguments in 
favor of constitutionality.”  United States v. Engler, 806 F.2d 425, 433 
(3d Cir. 1986), cert. denied, 481 U.S. 1019 (1987); see Heller v. Doe, 
509 U.S. 312, 320-321 (1993) (“A statute is presumed constitutional 
* * * and ‘[t]he burden is on the one attacking the legislative ar-
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SORNA responded to dangerous gaps in then-
existing sex-offender-registration laws.  In the years 
leading up to SORNA’s enactment, “the Nation had 
been shocked by cases in which children had been raped 
and murdered by persons who, unbeknownst to their 
neighbors or the police, were convicted sex offenders.” 
Carr, 130 S. Ct. at 2249 (Alito, J., dissenting). By 2006, 
Congress perceived a need to strengthen the effective-
ness of sex-offender registration and notification pro-
grams; to eliminate potential gaps and loopholes under 
the then-current laws; and to create a comprehensive 
national system to inform law enforcement and the pub-
lic about sex offenders living in their communities.  Giv-
en its “awareness that pre-[SORNA] registration law 
consisted of a patchwork of federal and 50 individual 
state registration systems,” Congress sought “to make 
those systems more uniform and effective.” Reynolds, 
132 S. Ct. at 978. 

SORNA comprises several components that work to-
gether to create a “comprehensive national system for 
the registration of [federal and state sex] offenders.”  42 
U.S.C. 16901. The statute “set[s] forth comprehensive 
registration-system standards” and it “make[s] federal 
funding contingent on States’ bringing their systems in-
to compliance with those standards.”  Reynolds, 132 
S. Ct. at 978; see 42 U.S.C. 16913-16916, 16925(a) (2006 
& Supp. IV 2010). It “requir[es] both state and federal 

rangement to negative every conceivable basis which might support 
it.’”) (quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 
356, 364 (1973)) (brackets in original).  If a valid constitutional basis 
exists to sustain Section 2250(a)(2)(A) as applied to federal sex of-
fenders released from federal custody and supervision before 
SORNA’s enactment, it would make little sense to invalidate the 
statute in respondent’s case based on an incomplete analysis. 
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sex offenders to register with relevant jurisdictions (and 
to keep registration information current).”  Reynolds, 
132 S. Ct. at 978; see 42 U.S.C. 16913(a)-(c), 16915(a), 
16916. SORNA requires each participating jurisdiction 
to enact criminal penalties for a sex offender’s failure to 
register or update a registration.  42 U.S.C. 16913(e). 
And it “creat[es] federal criminal sanctions applicable to 
those who violate the Act’s registration requirements.” 
Reynolds, 132 S. Ct. at 978; see 18 U.S.C. 2250(a).  Sec-
tion 2250(a)(2)(A), which makes it a crime for a sex of-
fender convicted under federal law to knowingly fail to 
register or update a registration, is a “necessary part of 
the comprehensive national system of SORNA that 
Congress enacted.”  App., infra, 57a (Dennis, J., dissent-
ing). 

As this Court explained in Carr, “it is entirely rea-
sonable for Congress to have assigned the Federal Gov-
ernment a special role in ensuring compliance with 
SORNA’s registration requirements by federal sex of-
fenders—persons who typically would have spent time 
under federal criminal supervision.” 130 S. Ct. at 2238. 
The federal government’s relationship with sex offend-
ers “over whom the Federal Government has a direct 
supervisory interest,” id. at 2239, creates interests and 
responsibilities that would not exist if those individuals 
had not previously come into federal custody.  See Unit-
ed States v. Comstock, 130 S. Ct. 1949, 1961 (2010) (up-
holding, under the Necessary and Proper Clause, a fed-
eral statute that provides for federal civil commitment 
of sexually dangerous persons beyond their otherwise-
applicable term of federal custody).  And those interests 
and responsibilities do not terminate automatically when 
the individual is released from prison or federal supervi-
sion.  Cf. NFIB, 132 S. Ct. at 2592 (opinion of Roberts, 
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C.J.) (recognizing that “preexisting activity” can bring 
individuals “within the sphere of federal regulation”).9 

Section 2250(a)(2)(A) also makes state registration 
systems more effective by enforcing the registration re-
quirements imposed on federal sex offenders who enter 
state jurisdictions. SORNA’s regulatory scheme is in 
part supported by Congress’s spending authority, and 
requiring federal offenders to register (and update their 
registration) improves the effectiveness of that scheme 
by addressing the dangers posed by the presence of sex 
offenders in the community.  Cf. Sabri v. United States, 
541 U.S. 600 (2004) (Congress validly criminalized cor-
rupt conduct that could threaten federally supported 
programs). And the federal government has a particular 
interest in enforcing (in conjunction with the States) 
SORNA’s uniform registration requirements for those 
who entered the system on the basis of a federal convic-
tion, even when they have not engaged in interstate 
travel. See App., infra, 56a (Dennis, J., dissenting) 
(“[I]t is reasonable for Congress to require the federal 
government, rather than the participating jurisdictions, 
to be primarily responsible for monitoring and enforcing 
[the] registration and updating requirements under 
SORNA” for “federal sex offenders” who are “identified 

The court of appeals relied (App., infra, 16a n.28) on the Solicitor 
General’s statement at oral argument in Comstock that “the Federal 
Government would not have  . . .  the power to commit a person who 
. . .  has been released from prison and whose period of supervised 
release is also completed.” Comstock, 130 S. Ct. at 1965.  That reli-
ance was misplaced.  The statement related to “the power to com-
mit,” and not to lesser regulatory measures imposed on released of-
fenders for registration and notification purposes.  See U.S. Br. at 5 
n.2, Comstock, supra (No. 08-1224) (noting that the case concerned 
only civil commitment and did not implicate other provisions of the 
statute, including the registration provisions at issue here). 
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and classified as such by virtue of their federal convic-
tions”). 

Here, Congress reasonably concluded that Section 
2250(a)(2)(A) was “ ‘convenient, or useful’ or ‘conducive’ 
to the ‘beneficial exercise’” of its legislative power, 
NFIB, 132 S. Ct. at 2592 (opinion of Roberts, C.J.) 
(quoting Comstock, 130 S. Ct. at 1965), and that it was 
“rationally adapted to the attainment of a legitimate 
end—a national comprehensive system for registering, 
updating, and tracking sex offenders—under the com-
merce power, the spending power, or under other pow-
ers that the Constitution grants Congress the authority 
to implement.” App., infra, 59a (Dennis, J., dissenting). 

C.	 The Court Of Appeals’ Invalidation Of A Portion Of An 
Important Act Of Congress Warrants This Court’s Re-
view 

This Court should grant review because the court of 
appeals invalidated certain applications of an important 
Act of Congress.  See App., infra, 3a (“The federal re-
quirement that sex offenders register their address is 
unconstitutional on narrow grounds.”).  This Court has 
often reviewed lower-court decisions holding that a fed-
eral law is unconstitutional, even in the absence of a cir-
cuit split.  See, e.g., United States v. Alvarez, 132 S. Ct. 
2537, 2542 (2012) (noting that circuit conflict arose 
“[a]fter certiorari was granted”); Comstock, 130 S. Ct. at 
1956 (same); Holder v. Humanitarian Law Project, 130 
S. Ct. 2705 (2010); United States v. Stevens, 130 S. Ct. 
1577 (2010); United States v. Williams, 553 U.S. 285 
(2008); Gonzales v. Carhart, 550 U.S. 124 (2007); Ash-
croft v. ACLU, 542 U.S. 656 (2004); United States v. 
Morrison, 529 U.S. 598 (2000); NEA v. Finley, 524 U.S. 
569 (1998); Rubin v. Coors Brewing Co., 514 U.S. 476 
(1995). That practice is consistent with the Court’s 
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recognition that judging the constitutionality of an Act 
of Congress is “the gravest and most delicate duty that 
this Court is called upon to perform.”  Rostker v. Gold-
berg, 453 U.S. 57, 64 (1981) (quoting Blodgett v. Holden, 
275 U.S. 142, 148 (1927) (Holmes, J.)). 

Although the decision in this case is the first from a 
court of appeals to address the constitutionality of Sec-
tion 2250(a)(2)(A) as applied to “former” federal sex of-
fenders, the issue will recur.10  Indeed, the same ques-
tion is currently pending before the Second Circuit, 
which recently received supplemental letter briefs from 
the parties about the effects of the Fifth Circuit’s deci-
sion in this case and this Court’s decision in NFIB on 
the constitutionality of Section 2250(a)(2)(A) as applied 
to a defendant who had been convicted of a sex offense 
under the Uniform Code of Military Justice and dis-
charged from the military and released from federal 
custody before SORNA was enacted.  See Docs. 59, 60, 
71, 77, United States v. Brunner, No. 11-2115 (2d Cir. 
filed July 26, Aug. 27, and Sept. 17, 2012). 

This Court’s review is particularly appropriate be-
cause Section 2250 is a centerpiece of the “more uniform 
and effective” sex-offender-registration system that 
SORNA aspired to create.  Reynolds, 132 S. Ct. at 978. 
As the Court explained in Reynolds, key aspects of 
SORNA’s reforms included “requiring both state and 
federal sex offenders to register with relevant jurisdic-
tions (and to keep registration information current)” and 
“creating federal criminal sanctions applicable to those 
who violate the Act’s registration requirements.”  Ibid.; 
see also Carr, 130 S. Ct. at 2240 (explaining that “Sec-

10 The Tenth Circuit rejected a facial challenge to Section 
2250(a)(2)(A) in United States v. Yelloweagle, 643 F.3d 1275 (2011), 
cert. denied, 132 S. Ct. 1969 (2012). 

http:recur.10
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tion 2250 * * * is embedded in a broader statutory 
scheme enacted to address the deficiencies in prior law 
that had enabled sex offenders to slip through the 
cracks”). In creating those federal criminal sanctions 
(i.e., Section 2250), Congress acted “entirely rea-
sonabl[y]” in choosing to “assign[] the Federal Govern-
ment a special role in ensuring compliance with 
SORNA’s registration requirements by federal sex of-
fenders.” Id. at 2238. The decision below, however, 
threatens that special role and the national uniformity 
and effectiveness that SORNA was intended to achieve. 

To be sure, the court of appeals repeatedly noted the 
limited extent of its holding.  It explained that the 
grounds of its decision are “narrow,” App., infra, 3a, and 
that they would affect the constitutionality of only some 
applications of Section 2250(a)(2)(A).  Its reasoning does 
not, for instance, affect prosecutions against “(1) any 
federal sex offender who was in prison or on supervised 
release when [SORNA] was enacted in 2006 or (2) any 
federal sex offender convicted since then.”  Id. at 4a. 
Moreover, even within the category of “former” federal 
sex offenders, the court of appeals’ reasoning does not 
prevent the government from prosecuting a failure to 
register under Section 2250(a)(2)(B) when it is able to 
establish that those offenders traveled in interstate 
commerce after SORNA’s effective date.  Id. at 4a-5a & 
n.3, 42a. The Department of Justice and the Sentencing 
Commission do not maintain statistics that would indi-
cate what proportion of prosecutions under Section 
2250(a) have been predicated on Section 2250(a)(2)(A) 
rather than Section 2250(a)(2)(B).  It does, however, ap-
pear that cases involving allegations of interstate travel 
have composed the great majority of Section 2250 pros-
ecutions that the government has brought.  And some 
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prosecutions against persons with federal-sex-offense 
convictions did in fact involve interstate travel that 
could have been charged under Section 2250(a)(2)(B). 
See, e.g., Gov’t C.A. Br. at 4-6, United States v. Brun-
ner, No. 10-2115 (2d Cir.) (explaining that the defendant 
had registered as a sex offender while living in New 
York and then later resided in both Tennessee and New 
York); United States v. Yelloweagle, 643 F.3d 1275, 1278 
n.1 (10th Cir. 2011) (noting that the defendant “traveled 
from Colorado to Oklahoma”), cert. denied, 132 S. Ct. 
1969 (2012). 

Notwithstanding the potentially limited practical ef-
fect of the court of appeals’ reasoning, this Court’s re-
view of that decision is appropriate because an im-
portant federal statute has erroneously been found to be 
unconstitutional in some of its applications.  And the 
court of appeals based its constitutional reasoning on a 
flawed understanding of the registration obligations of 
federal sex offenders like respondent.  Correction of the 
statutory reasoning of the court below and, if necessary, 
review of its constitutional holding is warranted. 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 
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APPENDIX A
 

UNITED STATES COURT OF APPEALS
 
FOR THE FIFTH CIRCUIT
 

No. 08-51185 


UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE
 

v. 

ANTHONY JAMES KEBODEAUX, ALSO KNOWN AS
 

ANTHONY KEBODEAUX, DEFENDANT-APPELLANT
 

July 6, 2012 


Appeal from the United States District Court for the 

Western District of Texas
 

Before: JONES, Chief Judge, and KING, JOLLY, DAVIS, 
SMITH, GARZA, BENAVIDES,STEWART, DENNIS,CLEMENT, 
PRADO, OWEN, ELROD, SOUTHWICK, HAYNES and GRAVES, 
Circuit Judges.* 

JERRY E. SMITH, Circuit Judge: 

Anthony Kebodeaux, a federal sex offender, was con-
victed, under the Sex Offender Registration and Notifi-
cation Act (“SORNA”), of failing to update his change of 
address when he moved intrastate.  A panel of this court 
affirmed.  United States v. Kebodeaux, 647 F.3d 137 (5th 

* Judge Higginson was not a member of the court when this case 
was submitted to the court en banc and did not participate in this de-
cision. 

(1a) 
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2a 

Cir. 2011). The panel majority rejected Kebodeaux’s 
argument that Congress does not have the power to 
criminalize his failure to register because it cannot con-
stitutionally reassert jurisdiction over his intrastate ac-
tivities after his unconditional release from federal cus-
tody. Judge Dennis concurred in the judgment and as-
signed lengthy reasons, urging that SORNA is author-
ized by the Commerce Clause.  The panel opinion was 
vacated by our decision to rehear the case en banc. 
United States v. Kebodeaux, 647 F.3d 605 (5th Cir. 
2011). Because we agree with Kebodeaux that, under 
the specific and limited facts of this case, his commission 
of a federal crime is an insufficient basis for Congress to 
assert unending criminal authority over him, we reverse 
and render a judgment of dismissal.  

I. 

While in the military, Kebodeaux had consensual sex 
with a fifteen-year-old when he was twenty-one and was 
sentenced in 1999 to three months in prison. He fully 
served that sentence, and the federal government sev-
ered all ties with him.  He was no longer in federal cus-
tody, in the military, under any sort of supervised re-
lease or parole, or in any other special relationship with 
the federal government when Congress enacted a stat-
ute that, as interpreted by the Attorney General, re-
quired Kebodeaux to register as a sex offender.1  When 

See 42 U.S.C. § 16913 (2006) (requiring a sex offender to register 
in each jurisdiction in which he resides and to update that registra-
tion); 28 C.F.R. § 72.3 (2007) (specifying that § 16913’s requirements 
apply to all sex offenders, “including sex offenders convicted of 
the offense for which registration is required prior to the enactment 
of [§ 16913]”).  Because Kebodeaux committed his offense before 
SORNA’s passage, his duty to register comes from the Attorney Gen-
eral’s regulation rather than the statute itself.  Reynolds v. United 
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he failed to update his state registration within three 
days of moving from San Antonio to El Paso, he was 
convicted under 18 U.S.C. § 2250(a) (also enacted in 
2006) and sentenced to a year and a day in prison.  

Kebodeaux argues that § 2250(a)(2)(A) and the regis-
tration requirements that it enforces are unconstitution-
al as applied to him, because they exceed the constitu-
tional powers of the United States.  He is correct: Ab-
sent some jurisdictional hook not present here, Con-
gress has no Article I power to require a former federal 
sex offender to register an intrastate change of address 
after he has served his sentence and has already been 
unconditionally released from prison and the military.2 

The federal requirement that sex offenders register 
their address is unconstitutional on narrow grounds. 
We do not call into question Congress’s ability to impose 
conditions on a prisoner’s release from custody, includ-
ing requirements that sex offenders register intrastate 

States, — U.S. —, 132 S. Ct. 975, 984, 181 L. Ed. 2d 935 (2012). De-
spite the fact that the Attorney General did not follow the procedures 
laid out in the Administrative Procedure Act when issuing the regula-
tion, we found that to be harmless error as applied to a defendant 
who had moved interstate but was otherwise in substantially the 
same situation as is Kebodeaux.  United States v. Johnson, 632 F.3d 
912, 931-32 (5th Cir.), cert. denied, — U.S. —, 132 S. Ct. 135, 181 
L. Ed. 2d 55 (2011).  Although the rule may be valid as applied to a 
sex offender who moves interstate, the portion of the statute that 
gives the Attorney General the authority to apply SORNA to pre-act 
offenders who move intrastate would not be valid if Congress does 
not have the power under Article I to apply the statute to pre-act sex 
offenders.  Therefore, our analysis focuses on whether Congress had 
that authority that it attempted to grant to the Attorney General. 

2 Cf. 18 U.S.C. § 2250(a)(2)(B) (criminalizing state sex offenders’ 
failure to register or update registration if they travel in interstate 
commerce). 
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changes of address after release. After the federal gov-
ernment has unconditionally let a person free, however, 
the fact that he once committed a crime is not a jurisdic-
tional basis for subsequent regulation and possible crim-
inal prosecution.  Some other jurisdictional ground, such 
as interstate travel, is required.3 

This finding of unconstitutionality therefore does not 
affect the registration requirements for (1) any federal 
sex offender who was in prison or on supervised release 
when the statute was enacted in 2006 or (2) any federal 
sex offender convicted since then.  Instead, it applies on-
ly to those federal sex offenders whom the government 
deemed capable of being unconditionally released from 
its jurisdiction before SORNA’s passage in 2006.4 More-

3  Thus, even with respect to past federal sex offenders such as Ke-
bodeaux, Congress presumably could remedy the constitutional prob-
lem merely by adding an element of interstate travel to the crime of 
failing to register.  Because it is not before us, however, we make no 
ruling on that speculative issue. 

4  In her well-written dissent, Judge Haynes disputes that the fed-
eral government unconditionally released Kebodeaux from its juris-
diction upon his release from custody.  Citing the Wetterling Act of 
1994, as amended by the Lychner Act of 1996, 42 U.S.C. §§ 14071-
14073, repealed by SORNA Pub. L. No. 109-248, § 129, 120 Stat. 587, 
600 (2006), the dissent argues that Kebodeaux has been subject to 
federal registration ever since his 1999 conviction.  But that notion 
overlooks a fundamental difference between SORNA and its prede-
cessors. 

Although SORNA directly imposes a registration requirement on 
covered sex offenders, see § 16913(a), pre-SORNA federal law merely 
conditioned federal funding on states’ maintaining their own sex-
offender registries that were compliant with federal guidelines, see 
§ 14071(g) (2000) (repealed by SORNA).  Only sex offenders residing 
in non-compliant states were subject to federal registration for intra-
state changes in residence.  See § 14072(g)(1)-(3), (i) (2000) (repealed 
by SORNA). 
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over, even as to those sex offenders, it means only that 
Congress could treat them exactly as all state sex of-
fenders already are treated under federal law.  It also 
has no impact on state regulation of sex offenders. 

II. 

SORNA says, in relevant part, that “[a] sex offender 
shall register, and keep the registration current, in each 
jurisdiction where the offender resides, where the of-
fender is an employee, and where the offender is a stu-
dent.”5  Those requirements are made applicable to for-
mer federal sex offenders via 42 U.S.C. § 16913(d) and 
28 C.F.R. § 72.3.6   SORNA then includes the following 
criminal provision: 

Because his state of residence, Texas, was compliant with federal 
guidelines at the time of his offense, Kebodeaux was not subject to 
federal registration requirements.  See Creekmore v. Attorney Gen. 
of Tex., 341 F. Supp. 2d 648, 654 (E.D. Tex. 2004) (observing that 
Texas enacted its registry in 1991 and amended it “four times: in 
1993, 1995, 1997, and 1999 to ensure that the program met minimum 
federal requirements” (citations omitted)); Creekmore v. Attorney 
Gen. of Tex., 116 F. Supp. 2d 767, 773 (E.D. Tex. 2000) (noting that 
Texas’s registration program was “federally-approved”); Wayne A. 
Logan, Sex Offender Registration and Community Notification: 
Past, Present, and Future, 34 NEW ENG. J. ON CRIM. & CIV. CON-

FINEMENT 3, 6 (2008) (observing that all fifty states and the District 
of Columbia had complied with the Wetterling Act by the end of 
1996). Thus, before the passage of SORNA, Kebodeaux was subject 
only to state, not federal, registration obligations. 

5 42 U.S.C. § 16913(a).  In addition, “[f]or initial registration pur-
poses only, a sex offender shall also register in the jurisdiction in 
which convicted if such jurisdiction is different from the jurisdiction 
of residence.” Id.  A registration must be updated within three days 
of any change.  § 16913(c). 

6 See § 16913(d) (“The Attorney General shall have the authority 
to specify the applicability of the requirements of this subchapter to 
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Whoever— 

(1) is required to register under [SORNA];  

(2)(A) 	is a sex offender as defined for the purpos-
es of [SORNA] by reason of a conviction under 
Federal law  .  .  .  ; or 

(B) travels in interstate or foreign commerce 
.  .  .  ; and 

(3) knowingly fails to register or update a regis-
tration as required by [SORNA];  

shall be fined under this title or imprisoned not more 
than 10 years, or both. 

18 U.S.C. § 2250(a). Kebodeaux argues that Congress has 
no authority under Article I to subject him to conviction 
pursuant to § 2250(a)(2)(A). The government, on the other 
hand, maintains that its power to criminalize the conduct 
for which Kebodeaux was originally convicted includes the 
authority to regulate his movement even after his sentence 
has expired and he has been unconditionally released. 

The most analogous Supreme Court decision is Unit-
ed States v. Comstock, — U.S. —, 130 S. Ct. 1949, 1954, 
176 L. Ed. 2d 878 (2010), in which the Court examined 
whether Congress has the Article I power to enact a 
civil-commitment statute that authorizes the Depart-
ment of Justice to detain mentally ill, sexually danger-
ous federal prisoners beyond when they would otherwise 
be released.  The Court upheld that statute on narrow 

sex offenders convicted before the enactment of this chapter  . . . 
and to prescribe rules for the registration of any such sex of-
fenders.  . . . ”); 28 C.F.R. § 72.3 (specifying that § 16913’s require-
ments apply to all sex offenders, “including sex offenders convicted of 
the offense for which registration is required prior to the enactment 
of that Act”). 
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grounds because of “five considerations, taken togeth-
er.” Id. at 1956, 1965. 

Kebodeaux’s facts go beyond those in Comstock, how-
ever, because this case is not merely about whether Con-
gress can regulate the activity of someone still in federal 
custody past the expiry of his sentence.  Importantly, it 
raises the further question whether Congress can regu-
late his activity solely because he was once convicted of 
a federal crime. The “considerations” that the Court 
found important in Comstock are not expansive enough 
to subject Kebodeaux to federal criminal sanctions un-
der the unusual circumstances that he presents.  

A. 

First, the Comstock Court explained, and the panel 
majority here stressed, that Congress has broad author-
ity to enact legislation under the Necessary and Proper 
Clause. Id. at 1956. Thus, to be constitutional under 
that clause, a statute must constitute a means that is 
“rationally related”7 or “reasonably adapted”8 to an enu-
merated power. Congress has “a large discretion” as to 
the choice of means, id. at 1957 (quoting Lottery Case, 
188 U.S. 321, 355, 23 S. Ct. 321, 47 L. Ed. 492 (1903)), 
and we apply a “presumption of constitutionality” to its 
enactments, id. (quoting United States v. Morrison, 529 

7 Comstock, 130 S. Ct. at 1956-57 (citing Gonzales v. Raich, 545 U.S. 
1, 22, 125 S. Ct. 2195, 162 L. Ed. 2d 1 (2005); Sabri v. United States, 
541 U.S. 600, 605, 124 S. Ct. 1941, 158 L. Ed. 2d 891 (2004); United 
States v. Lopez, 514 U.S. 549, 557, 115 S. Ct. 1624, 131 L. Ed. 2d 626 
(1995); Hodel v. Va. Surface Mining & Reclamation Ass’n, Inc., 452 
U.S. 264, 276, 101 S. Ct. 2352, 69 L. Ed. 2d 1 (1981)). 

8 Comstock, 130 S. Ct. at 1957 (quoting Raich, 545 U.S. at 37, 125 
S. Ct. 2195) (Scalia, J., concurring in the judgment); United States v. 
Darby, 312 U.S. 100, 121, 61 S. Ct. 451, 85 L. Ed. 609 (1941). 
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U.S. 598, 607, 120 S. Ct. 1740, 146 L. Ed. 2d 658 (2000)). 
This first factor is not fact-specific; it suggests that the 
analysis always starts with a heavy thumb on the scale 
in favor of upholding government action.9 

We must take care not to misunderstand the use of 
the words “rationally related” as implying that the Nec-
essary and Proper Clause test is akin to rational-basis 
scrutiny under the Due Process and Equal Protection 
Clauses.10  That would mean that federal action would 
be upheld so long as there is merely a conceivable ra-
tional relationship between an enumerated power and 
the action in question.11  But that would be inconsistent 
with both the Court’s Commerce Clause jurispru-

9 Although the panel majority was correct that there is a presump-
tion of constitutionality, it is troubling that it engaged in an extended 
discussion of all the different constitutional challenges against which 
SORNA has been upheld, as though those instances somehow make it 
more likely that Kebodeaux’s constitutional challenge fails.  That 
courts have upheld the five-year-old statute against an ex post facto 
challenge, a due process challenge, a non-delegation challenge, and a 
Commerce Clause challenge to a clause that explicitly is limited to 
persons traveling in interstate commerce does not suggest that we 
must uphold this SORNA provision against this challenge. 

10 See Comstock, 130 S. Ct. at 1966 (Kennedy, J., concurring in the 
judgment) (“This Court has not held that the [Williamson v. Lee Op-
tical of Okla., Inc., 348 U.S. 483, 487-88, 75 S. Ct. 461, 99 L. Ed. 563 
(1955),] test, asking if ‘it might be thought that the particular legisla-
tive measure was a rational way to correct’ an evil, is the proper test 
in this context.  . . . Indeed, the cases the Court cites in the portion 
of its opinion referring to ‘rational basis’ are predominantly Com-
merce Clause cases, and none are due process cases.”). 

11 See id. (Kennedy, J., concurring in the judgment) (explaining that 
rational-basis scrutiny under the Due Process Clause requires asking 
whether “‘it might be thought that the particular legislative measure 
was a rational way to correct’ an evil” (quoting Lee Optical, 348 U.S. 
at 487-88, 75 S. Ct. 461)). 

http:question.11
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dence12 and Comstock, which held that 18 U.S.C. § 4248 
is constitutional because of “five considerations, taken 
together,” only one of which involves “the sound reasons 
for the statute’s enactment in light of the Government’s 
[legitimate interest].”13  Thus, unless this court were to 
hold that the other “considerations” in Comstock were 
entirely superfluous, it follows that, although our analy-
sis begins with great deference to constitutionality, we 
should not confuse it with Due Process Clause rational-
basis scrutiny.  

B. 

The second factor in Comstock, 130 S. Ct. at 1958, is 
that the civil-commitment statute at issue was but 
“a modest addition to a set of federal prison-related 

12 See id. at 1967 (Kennedy, J., concurring in the judgment) (“[The 
Court’s Commerce Clause] precedents require a tangible link to com-
merce, not a mere conceivable rational relation, as in Lee Optical.”).  
For example, in Morrison the Court struck down a civil remedy for 
violence against women under the Commerce Clause despite copious 
evidence that such violence had a substantial effect on (and thus was 
conceivably rationally related to) interstate commerce.  See Morri-
son, 529 U.S. at 615, 120 S. Ct. 1740 (finding statute unconstitutional 
because, “[i]f accepted, petitioners’ reasoning would allow Congress 
to regulate any crime as long as the nationwide, aggregated impact of 
that crime has substantial effects on employment, production, transit, 
or consumption”); id. at 628-29, 120 S. Ct. 1740 (Souter, J., dissent-
ing) (discussing the “mountain of data assembled by Congress  .  .  . 
showing the effects of violence against women on interstate com-
merce”). So, plainly, more is required. 

13 Comstock, 130 S. Ct. at 1965.  For example, the Comstock Court 
also relied on the fact that the statute was “narrowly tailored” or 
“narrow [in] scope,” id., an analysis that is not necessary to uphold a 
law under rational-basis scrutiny under the Due Process or Equal 
Protection Clause, see, e.g., Lee Optical, 348 U.S. at 487-88, 75 S. Ct. 
461. 
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mental-health statutes that have existed for many dec-
ades.” Although “even a longstanding history of related 
federal action does not demonstrate a statute’s constitu-
tionality,” id. (citing Walz v. Tax Comm’n of N.Y., 397 
U.S. 664, 678, 90 S. Ct. 1409, 25 L. Ed. 2d 697 (1970)), it 
expands the deference afforded to a statute.14 Converse-
ly, the absence of an historical analog reduces that def-

15erence.

SORNA’s sex-offender-registration requirements 
have a short history:  They have existed only since 2006, 
and federal law relating to sex-offender registration on-
ly since 1994.16  The government admits that federal 
sex-offender registration laws are of “relatively recent 
vintage” but urges that they should be analogized to 

14 Cf. Walz, 397 U.S. at 678, 90 S. Ct. 1409 (“‘If a thing has been 
practised for two hundred years by common consent, it will need a 
strong case for the Fourteenth Amendment to affect it. . . .’” (quot-
ing Jackman v. Rosenbaum Co., 260 U.S. 22, 31, 43 S. Ct. 9, 67 L. Ed. 
107 (1922))). 

15 Va. Office for Prot. & Advocacy v. Stewart, — U.S. —, 131 S. Ct. 
1632, 1641, 179 L. Ed. 2d 675 (2011) (“Respondents rightly observe 
that federal courts have not often encountered lawsuits brought 
by state agencies against other state officials.  That does give us 
pause.  Lack of historical precedent can indicate a constitutional in-
firmity  .  .  .  ” (citing Free Enter. Fund v. Pub. Co. Accounting 
Oversight Bd., — U.S. —, 130 S. Ct. 3138, 3159, 177 L. Ed. 2d 706 
(2010))); Free Enter. Fund, 130 S. Ct. at 3159 (“Perhaps the most 
telling indication of the severe constitutional problem with the 
PCAOB is the lack of historical precedent for this entity” (quoting 
Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 537 F.3d 
667, 699 (D.C. Cir. 2008) (Kavanaugh, J., dissenting))). 

16 See Carr v. United States, — U.S. —, 130 S. Ct. 2229, 2232, 176 
L. Ed. 2d 1152 (2010); Richard G. Wright, Sex Offender Post-
Incarceration Sanctions:  Are There Any Limits?, 34 NEW ENG. J. 
ON CRIM. & CIV. CONFINEMENT 17, 29-36 (2008) (discussing history 
of federal sex-offender-registration laws). 

http:statute.14
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probation or supervised-release laws, which have a long-
er pedigree.  

There is, however, a big difference between SORNA’s 
sex-offender-registration requirements and probation or 
supervised release—a distinction that goes to the heart 
of this case. Unlike the situation involving probation or 
supervised release, SORNA’s sex-offender-registration 
requirements (and § 2250(a)(2)(A)’s penalties) were not 
a condition of Kebodeaux’s release from prison, let alone 
a punishment for his crime.17 

The Department of Justice cannot find a single au-
thority, from more than two hundred years of precedent, 
for the proposition that it can reassert jurisdiction over 
someone it had long ago unconditionally released from 
custody just because he once committed a federal crime. 
Thus, SORNA’s registration requirements for federal 
sex offenders are constitutionally novel, as the panel ma-
jority conceded.  This factor weighs against the govern-
ment. 

C. 

This brings us to the third factor.  That inquiry 
is whether Congress reasonably extended its well-
established laws by applying sex-offender-registration 

17 Every circuit, including ours, has held that, unlike probation or 
supervised release, SORNA’s registration requirements are civil 
regulations whose purpose is not to punish for crimes.  See United 
States v. Young, 585 F.3d 199, 204 (5th Cir. 2009) (per curiam); cf. 
Smith v. Doe, 538 U.S. 84, 101-02, 123 S. Ct. 1140, 155 L. Ed. 2d 164 
(2003) (upholding Alaska’s sex-offender-registration statute against 
ex post facto challenge and distinguishing it from probation and su-
pervised release because it is not a punishment). 

http:crime.17
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requirements to someone long free from federal custody 
or supervision.18 

1. 

The government argues, and the panel majority held, 
that the statute is reasonably adapted to Congress’s mil-
itary powers. For that proposition, they again rely on 
the analogy between sex-offender-registration require-
ments, on the one hand, and supervised release and pro-
bation, on the other:  Because the latter are constitu-
tional, the former must be too, or so the argument goes. 

But that theory obscures two crucial distinctions: 
First, as we have mentioned, SORNA’s registration 
requirements, unlike probation and supervised re- 
lease, are not a means to punish a sex offender for com-
mitting his crime19 but instead are merely civil regula-
tions.20 Indeed, they cannot serve any punitive purpose 
in the case of Kebodeaux, because SORNA was enacted 
long after he committed his crime.  If SORNA’s regis-
tration requirements were—like probation and super-

18 See Comstock, 130 S. Ct. at 1961 (explaining that the third factor 
is that “Congress reasonably extended its longstanding civil- 
commitment system to cover mentally ill and sexually dangerous per-
sons who are already in federal custody, even if doing so detains them 
beyond the termination of their criminal sentence”). 

19 See id. at 1979 n.12 (Thomas, J., dissenting) (referring to super-
vised release as a “form of punishment”); United States v. Knights, 
534 U.S. 112, 119, 122 S. Ct. 587, 151 L. Ed. 2d 497 (2001) (“Proba-
tion, like incarceration, is a ‘form of criminal sanction. . . .’” (quoting 
Griffin v. Wisconsin, 483 U.S. 868, 874, 107 S. Ct. 3164, 97 L. Ed. 2d 
709 (1987))). 

20 See Young, 585 F.3d at 204; see also Smith, 538 U.S. at 101, 123 
S. Ct. 1140 (explaining why Alaska’s sex-offender-registration re-
quirements are not, like probation and supervised release, forms of 
punishment). 

http:tions.20
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vised release—criminal punishments, they would violate 
the Ex Post Facto Clause.21 But because SORNA’s reg-
istration requirements are civil and were enacted after 
Kebodeaux committed his crime, the government cannot 
justify their constitutionality on the ground that they 
merely punish Kebodeaux for the crime he committed 
while in the military.22 

Secondly, unlike SORNA’s registration require-
ments, probation and supervised release are conditions 
of release from (or instead of) custody.23  Like the civil 

21 Young, 585 F.3d at 204; see also United States v. Caulfield, 634 
F.3d 281, 283 (5th Cir. 2011) (“The heart of the Ex Post Facto Clause 
bars application of a law that changes the punishment, and inflicts a 
greater punishment, than the law annexed to the crime, when com-
mitted.” (quoting Johnson v. United States, 529 U.S. 694, 699, 120 
S. Ct. 1795, 146 L. Ed. 2d 727 (2000))). 

22 The panel majority inaccurately asserted that Kebodeaux con-
flates his Article I argument with an Ex-Post-Facto-Clause argu-
ment. In fact, his Article I contention works only because  
§ 2250(a)(2)(A) is not an ex post facto criminal punishment.  Because 
SORNA’s registration requirements are not criminal punishments, 
but a civil regulatory scheme, they do not pose an ex post facto prob-
lem.  But for that very reason—that SORNA registration is a civil 
regulatory scheme and not a punishment imposed on Kebodeaux for 
his federal crime—Congress needs some other jurisdictional hook to 
apply the requirement to persons such as him. 

23 Compare 18 U.S.C. § 2250(a)(2)(A) (criminalizing the failure to 
register or update registration as a sex offender regardless of the 
date of the crime) and 28 C.F.R. § 72.3 (specifying that “[t]he re-
quirements of [SORNA] apply to all sex offenders, including sex of-
fenders convicted of the offense for which registration is required 
prior to the enactment of that Act”) with 18 U.S.C. § 3603(1) (tying 
the duties of the probation officer to “the conditions specified by the 
sentencing court”), § 3601 (same), § 3563(a) (explaining the “condi-
tion[s] of a sentence of probation”), § 3583(d) (same for supervised 
release), and United States v. Johnson, 529 U.S. 53, 56, 120 S. Ct. 

http:custody.23
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confinement statute at issue in Comstock, they are thus 
“reasonably adapted  .  .  .  to Congress’ power to act 
as a responsible federal custodian” of its prisoners, be-
cause they “avert the public danger likely to ensue from 
the release of  . . . detainees.” Comstock, 130 S. Ct. at 
1961 (internal quotation marks and citations omitted). 
By contrast, although § 2250(a) is surely meant to “avert 
.  .  .  public danger,” it is not, at least in cases such 
as Kebodeaux’s, from “the release of  .  .  .  detain-
ees,”24 because it applies even to those who have long 
severed all ties with the criminal justice system. It 
therefore makes no sense to say that SORNA’s registra-
tion requirements are—like probation, supervised re-
lease, or the civil commitment of mentally ill prisoners— 
“reasonably adapted” to the government’s role as “cus-
todian  .  .  .  of its prison system.”25 

The tenuousness of the government’s position can be 
shown just by listing the chain of causation from Con-
gress’s military power to its criminalization of Kebo-
deaux’s failure to register a change of address:  Con-
gress can supervise military personnel, so it can estab-
lish crimes for them, so it can prosecute and convict 
them, so it can supervise them for the duration of their 

1114, 146 L. Ed. 2d 39 (2000) (“A prisoner whose sentence includes a 
term of supervised release after imprisonment shall be released by 
the Bureau of Prisons to the supervision of a probation officer who 
shall, during the term imposed, supervise the person released to the 
degree warranted by the conditions specified by the sentencing 
court.” (quoting 18 U.S.C. § 3624(e))). 

24 Comstock, 130 S. Ct. at 1961 (citation omitted) (emphasis added). 
25 Id. at 1965 (emphasis added) (holding that “§ 4248 is a reasonably 

adapted and narrowly tailored means of pursuing the Government’s 
legitimate interest as a federal custodian in the responsible admin-
istration of its prison system”). 
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sentence and while they are in federal custody, so it can 
pass a law to protect society from someone who was 
once in prison but seven years ago had fully served his 
sentence and has not since been in contact with the fed-
eral government.  That last power is not reasonably 
adapted to Congress’s ability to regulate the military. 

2. 

The government, like the panel majority, responds by 
seizing on language in Comstock that says that the pow-
er to imprison violators of federal law includes “the ad-
ditional power to regulate the prisoners’ behavior even 
after their release.” Id. at 1964 (emphasis added). But 
the government and the majority quote the Court too 
selectively by omitting the beginning of the sentence. 
What Comstock actually says is, “Indeed even the dis-
sent acknowledges that Congress has  .  .  .  the addi-
tional power to regulate the prisoners’ behavior even af-
ter their release.” Id.  The Court was merely enumerat-
ing those government actions that even the Comstock 
dissent conceded were constitutional.26 And the portions 
of the dissent cited by the majority assert only that 

26 See id. at 1964 (“Indeed even the dissent acknowledges that Con-
gress has the implied power to criminalize any conduct that might 
interfere with the exercise of an enumerated power, and also the ad-
ditional power to imprison people who violate those (inferentially au-
thorized) laws, and the additional power to provide for the safe and 
reasonable management of those prisons, and the additional power to 
regulate the prisoners’ behavior even after their release” (citing id. at 
1976-77, 1978 n.11 (Thomas, J., dissenting)).  The majority opinion 
cites op. p. 1979, n.11 of the dissent, but it must have meant note 12, 
because note 11 does not appear on page 17 (although note 12 does), 
and note 11 has nothing to do with regulation after release (e.g. in the 
form of supervised release), whereas that is precisely what is dis-
cussed in note 12. 

http:constitutional.26


 

 

 

28 

 

29   
 

                                                       
  

  
 

   
  

 
   

    

 
 

 
 

 
  

   
 

  
  

  

16a 

Congress has the power to regulate a prisoner’s behav-
ior post-release as part of his sentence; the dissent spe-
cifically rejects the notion that the government has 
open-ended authority to regulate him after his punish-
ment has ended merely by virtue of some sort of vague 
“special relationship” between the federal government 
and one who once committed a federal crime.27 

The Comstock majority distanced itself from the no-
tion that the panel majority endorsed here.  The Court 
cabined its holding by noting that the Solicitor General 
had conceded that the government could not commit a 
person who had already been released from federal cus-
tody or sent to state custody;28 only if he was still 
in federal custody could the government commit 

27  See id. at 1979 n.12 (Thomas, J., dissenting) (“Contrary to 
the Government’s suggestion, federal authority to exercise control 
over individuals serving terms of ‘supervised release’ does not derive 
from the Government’s ‘relationship’ with the prisoner,  . . . but 
from the original criminal sentence itself.”  (citations omitted) (em-
phasis added)); id. at 1976-77 (Thomas, J., dissenting) (concluding 
that “[f]ederal laws that criminalize conduct that interferes with 
enumerated powers, establish prisons for those who engage in that 
conduct, and set rules for the care and treatment of prisoners await-
ing trial or serving a criminal sentence” are constitutional (emphasis 
added)); id. at 1979 (Thomas, J., dissenting) (“Once the Federal Gov-
ernment’s criminal jurisdiction over a prisoner ends, so does any 
‘special relationship’ between the government and the former prison-
er.” (alteration omitted)). 

28 See id. at 1963 (“[T]he Solicitor General acknowledges that ‘the 
Federal Government would have no appropriate role’ with respect to 
an individual covered by the statute once ‘the transfer to State re-
sponsibility and State control has occurred.’” (citation omitted)); id. 
at 1965 (noting that the Solicitor General conceded that “the Federal 
Government would not have  .  .  .  the power to commit a person who 
.  .  .  has been released from prison and whose period of supervised 
release is also completed”). 

http:crime.27
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him.29 But if the power to regulate a person stems 
merely from the fact that he was once convicted of a 
federal crime, then whether he is presently in federal 
prison or subject to federal supervision would make no 
difference:  Once he has been convicted of a federal 
crime, the government’s authority over him to protect 
society would continue as long as he lives.  

Thus, in the instant case the government is reneging 
on precisely those concessions that caused the Court to 
reason that the civil commitment statute at issue in 
Comstock was “narrowly tailored . . . [to] pursuing the 
Government’s legitimate interest as a federal custodian 
in the responsible administration of its prison system.” 
Id. at 1965. And the panel majority endorsed the gov-
ernment’s about-face.  

3. 

The other case on which the panel majority relied is 
Carr, which it cited for the startling proposition that 
§ 2250(a)(2)(A) is constitutional because the federal gov-
ernment has a “direct supervisory interest” over anyone 
who once committed a federal sex offense.  It is true that 
Carr stated, 130 S. Ct. at 2239, that “the Federal Gov-
ernment has a direct supervisory interest” over federal 
sex offenders. But, as the panel majority acknowledged, 
Carr did not address the extent of Congress’s Article I 
power at all—it involved a statutory-interpretation issue 
and an Ex-Post-Facto-Clause question that the Court 

29 See id. at 1964-65 (quoting the Solicitor General for the proposi-
tion that “[federal authority for § 4248] has always depended on the 
fact of Federal custody, on the fact that this person has entered the 
criminal justice system  . . . ”). 
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avoided.30 Moreover, the briefs in that case show that 
no one—neither parties nor amici curiae—raised the 
argument that Kebodeaux brings here.31  Thus, the 
panel took an isolated statement from Carr out of con-
text to make it a constitutional principle with far-
reaching implications about the scope of federal power. 

The panel majority was correct that § 2250(a)(2)(A) 
applies to individuals over whom the federal government 
has a “direct supervisory interest” because they are in 
custody or have been released from custody on the con-
dition that they comply with SORNA.32  But that section 
also applies, as relevant here, to those who have long 
been free of federal custody and supervision after fully 
serving their sentences.  To say that Congress continues 
to have a “direct supervisory interest” over such per-
sons—like Kebodeaux—is to announce that it has an 
eternal supervisory interest over anyone who ever com-
mitted a federal sex crime.  And that is no different from 
saying that Congress has such an interest over anyone 
who ever committed any federal crime, because there is 

30 See Carr, 130 S. Ct. at 2232-33 (“At issue in this case is wheth- 
er § 2250 applies to sex offenders whose interstate travel occurred 
prior to SORNA’s effective date and, if so, whether the statute runs 
afoul of the Constitution’s prohibition on ex post facto laws.”). 

31 A Commerce Clause argument related to applying the statute 
to pre-SORNA travel (i.e., not the issue Kebodeaux raises) was made 
by amicus but not addressed by the Court in light of its holding.  See  
id. at 2248 (Alito, J., joined by Thomas, J., and Ginsburg, J., dissent-
ing) (noting that “[i]t can also be argued that a broader construction 
would mean that Congress exceeded its authority under the Com-
merce Clause,” but not addressing that argument (citing Brief for the 
National Association of Criminal Defense Lawyers as Amicus Curiae 
16-17)). 

32 See 18 U.S.C. § 3583(d) (making compliance with SORNA “an 
explicit condition” of a sex offender’s supervised release). 

http:SORNA.32
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nothing that is constitutionally special about sex 
crimes.33 

4. 

In sum, as applied to Kebodeaux, SORNA’ s registra-
tion requirements are not, and cannot be, an attempt to 
punish the initial crime or to act as a responsible custo-
dian of prisoners; they are merely an effort to protect 
the public from those who may be dangerous because 
they once were convicted of a sex offense.  By that logic, 
Congress would have never-ending jurisdiction to regu-

33 Similarly, the law concerning Congress’s military powers sug-
gests that Congress does not have continuing military jurisdiction 
over Kebodeaux after he was discharged from the military. Except in 
very limited situations, a discharged person is no longer subject to 
the Uniform Code of Military Justice. See 10 U.S.C. § 803.  In United 
States ex rel. Toth v. Quarles, 350 U.S. 11, 13, 22-23, 76 S. Ct. 1, 100 
L. Ed. 8 (1955), the Court held that the Necessary and Proper Clause 
does not give the federal government power to try an ex-military ser-
viceman by court-martial five months after he left the military for a 
crime committed while in the military.  Because he had left the mili-
tary, he had the same Article III protections as did any ordinary ci-
vilian.  

If anything, the link between the military power and the federal 
government’s action is even  more  attenuated in this case than in  
Toth, because the court-martial in Toth served the purpose of punish-
ing someone for his illegal conduct while in the military, see id. at 13, 
76 S. Ct. 1, whereas here the sex-offender-registration requirements 
serve no such purpose.  As discussed, SORNA’s purpose is merely to 
reduce the risk to society posed by one who has committed certain 
crimes. See 42 U.S.C. § 16901 (stating that SORNA’s purpose is to 
“protect the public from sex offenders and offenders against chil-
dren”).  Indeed, the government does not argue that it still has mili-
tary jurisdiction over Kebodeaux, but only that its power to criminal-
ize his predicate crime includes the power to regulate his present-day 
conduct. 

http:crimes.33
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late anyone who was ever convicted of a federal crime of 
any sort, no matter how long ago he served his sentence, 
because he may pose a risk of re-offending.  

Indeed, that logic could easily be extended beyond 
federal crimes: Congress could regulate a person who 
once engaged in interstate commerce (and was thereby 
subject to federal jurisdiction) on the ground that he 
now poses a risk of engaging in interstate commerce 
again. In short, the only “rational relation” between 
§ 2250(a)(2)(A)’s application to Kebodeaux and an enu-
merated federal power is that Kebodeaux was once sub-
ject to federal jurisdiction—reasoning that is so expan-
sive that it would put an end to meaningful limits on fed-
eral power. The third Comstock “consideration” thus 
favors Kebodeaux. 

D. 

The fourth “consideration” is whether “the statute 
properly accounts for state interests.” Comstock, 130 
S. Ct. at 1962. “[T]he ‘States possess primary authority 
for defining and enforcing the criminal law.’”  Lopez, 514 
U.S. at 561 n.3, 115 S. Ct. 1624 (quoting Brecht v. Abra-
hamson, 507 U.S. 619, 635, 113 S. Ct. 1710, 123 L. Ed. 2d 
353 (1993)). Thus, “[w]hen Congress criminalizes con-
duct already denounced as criminal by the States, it ef-
fects a ‘change in the sensitive relation between federal 
and state criminal jurisdiction.’” Id. (quoting United 
States v. Enmons, 410 U.S. 396, 411-12, 93 S. Ct. 1007, 
35 L. Ed. 2d 379 (1973)). Alternatively, it “displace[s] 
state policy choices  . .  .  [when] its prohibitions apply 
even in States that have chosen not to outlaw the con-
duct in question.”  Id. (citation omitted).   

As the government points out, some aspects of 
SORNA do accommodate state interests.  A state for-
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goes only ten percent of its federal funding by failing 
substantially to comply with SORNA (for example, by 
failing to maintain a registry).  See 42 U.S.C. § 16925(a). 
And § 2250 itself allows an affirmative defense if 
“uncontrollable circumstances”—which, according to the 
government, would include a state’s failure to collect 
registration data—prevent an individual from complying 
with its registration requirements.  18 U.S.C. § 2250(b). 
Indeed, as the panel pointed out, this court recently up-
held SORNA against a Tenth-Amendment challenge on 
the ground that the statute does not require the states 
to comply with it.  United States v. Johnson, 632 F.3d 
912, 920 (5th Cir.), cert. denied, — U.S. —, 132 S. Ct. 
135, 181 L. Ed. 2d 55 (2011). 

Nevertheless, the degree of state accommodation 
with respect to § 2250(a)(2)(A) is substantially less than 
that present in Comstock, 130 S. Ct. at 1962-63, in which 
the Court found that Congress’s statutory scheme for 
civilly confining mentally ill and sexually dangerous pri-
soners accommodated state interests because the Attor-
ney General was required to notify interested states 
about the confinement and to release prisoners if a state 
wished to assert authority over them.  Thus, continued 
federal confinement was, in essence, continually subject 
to the states’ veto.  

Here, by contrast, there is no provision by which 
someone federally prosecuted under SORNA can be 
subjected to state penalties or transferred to state cus-
tody instead. Unless a former federal sex offender 
proves that a state has made it impossible for him to 
register,34 he is subject to federal prosecution and up to 
ten years of imprisonment for failing to update his state 

34 See 18 U.S.C. § 2250(b); Resp. to Pet. for Reh’g En Banc at 12. 
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registration within three days of a change of address, 
employment, name, or student status, even if the state 
believes a more moderate response would be appropri-
ate35 (which Texas and many other states apparently 
do36).  The state is thus forced into the binary choice of 
keeping a former federal sex offender off its own regis-
try entirely or subjecting him to § 2250(a)(2)(A)’s harsh 
penalties; it cannot control the punishment given to 
those who fail to update their registration.  

Thus, because SORNA mandates federal penalties 
for the failure of a state resident to update his state sex 
offender registration solely because of an intrastate 
change of address without giving states a veto of the 
sort present in Comstock, it is a much more substantial 
imposition on the states’ traditional police-power author-

35 See 42 U.S.C. § 16913(a)-(c) (requiring a sex offender to register 
in each jurisdiction in which he resides and to update that registra-
tion); 18 U.S.C. § 2250(a) (criminalizing the failure to update registra-
tion upon any change of address if one has been convicted of a federal 
sex offense); U.S. DEP’T OF JUSTICE, THE NATIONAL GUIDE-
LINES FOR SEX OFFENDER REGISTRATION AND NOTIFICATION 

6 (2008), available at http://www.ojp.usdoj.gov/smart/pdfs/final_ 
sornaguidelines.pdf (“[SORNA] generally constitutes a set of mini-
mum national standards and sets a floor, not a ceiling, for jurisdic-
tions’ programs.”). 

36 Texas and forty-six other states do not substantially comply with 
SORNA. TEX. SENATE CRIMINAL JUSTICE COMM., INTERIM REPORT 

TO THE 82ND LEGISLATURE 14 (2011), available at http://www.senate. 
state.tx.us/75r/senate/commit/c590/c590.InterimReport81.pdf.  One of 
the problems with SORNA is that it “relies solely on [the] offense” of 
conviction to determine whether a former sex offender is a threat to 
public safety, not “risk assessments” of a sex offender’s likelihood to 
reoffend.  Id.; see also id. at 19 (recommending risk assessments).  In 
addition, it does so without any apparent increase in effectiveness, 
because “[t]he recidivism rate of those on the registry is not lower 
than that of the individuals not on the registry.”  Id. at 16. 

http://www.senate
http://www.ojp.usdoj.gov/smart/pdfs/final
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ity over the criminal law within their own borders than 
what was at issue in Comstock.  It is true that  
§ 2250(a)(2)(A) applies only to federal sex offenders; but, 
as we have discussed, in the case of persons such as 
Kebodeaux those are individuals with whom the federal 
government had previously severed all ties.  According-
ly, the fourth Comstock “consideration” ultimately cuts 
in Kebodeaux’s favor. 

E. 

The final factor is whether the “links between [the 
statute] and an enumerated Article I power are not too 
attenuated” and the “statutory provision [is not] too 
sweeping in its scope.”  Comstock, 130 S. Ct. at 1963. 
The panel majority’s position was that the statute is 
narrow because it applies only to sex offenders.  But 
even assuming that a statute that applies to all sex of-
fenders were considered narrow, its logic is expansive, 
because the only jurisdictional basis for § 2250(a)(2)(A) 
is the fact that a person once committed a federal sex 
crime. That reasoning opens the door, as discussed in 
part II.C, to congressional power over anyone who was 
ever convicted of a federal crime of any sort.  That is 
anything but narrow. Accordingly, the fifth Comstock 
factor also cuts in Kebodeaux’s favor. 

F. 

In summary, even taking into account “the breadth of 
the Necessary and Proper Clause,” Comstock, 130 S. Ct. 
at 1965, SORNA’s registration requirements and crimi-
nal penalty for failure to register as a sex offender, as 
applied to those, like Kebodeaux, who had already been 
unconditionally released from federal custody or super-
vision at the time Congress sought to regulate them, are 
not “rationally related” or “reasonably adapted” to Con-
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gress’s power to criminalize federal sex offenses to be-
gin with. The statute’s regulation of an individual, after 
he has served his sentence and is no longer subject to 
federal custody or supervision, solely because he once 
committed a federal crime, (1) is novel and unprecedent-
ed despite over 200 years of federal criminal law, (2) is 
not “reasonably adapted” to the government’s custodial 
interest in its prisoners or its interest in punishing fed-
eral criminals, (3) is unprotective of states’ sovereign in-
terest over what intrastate conduct to criminalize within 
their own borders, and (4) is sweeping in the scope of its 
reasoning. For those reasons, and with high respect for 
its careful reasoning, the panel majority wrongly decid-
ed this case.37 

III. 

Finally, the government, like the panel concurrence, 
offers an alternative argument for upholding the stat-
ute:  that SORNA’s registration requirements for feder-

37 The panel majority also urged that it would be unwise to decide 
in favor of Kebodeaux because that would require disagreeing with 
United States v. George, 625 F.3d 1124, 1130 (9th Cir. 2010), vacated 
on other grounds, 672 F.3d 1126 (9th Cir. 2012).  That case, however, 
is easily distinguishable. 

Because the defendant in George was convicted in 2008, compli-
ance with SORNA was an explicit condition of his sentence.  18 
U.S.C. § 3583(d). He therefore fell into the category of offenders to 
whom SORNA is perfectly constitutional.  But because Kebodeaux 
was long free from federal custody before SORNA even existed, he is 
in a different category that George had no occasion to consider.  To 
the extent George implies that the federal government has Article I 
power to regulate anyone who ever committed a federal sex crime— 
and by implication anyone who ever committed any federal crime, 
because it has a “direct supervisory interest” over them—its reason-
ing stretches far beyond the issue before that court and is unpersua-
sive. 
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al sex offenders, and the criminal penalties for failing to 
comply, are necessary and proper to effect Congress’s 
Commerce Clause power.  Under its Commerce-Clause 
and Necessary-and-Proper-Clause authority, Congress 
may (1) “regulate the use of the channels of interstate 
commerce,” (2) “regulate and protect the instrumentali-
ties of  .  .  .  or persons or things in interstate com-
merce, even though the threat may come only from in-
trastate activities,” and (3) “regulate those activities 
having a substantial relation to interstate commerce, 
i.e., those activities that substantially affect interstate 
commerce.”38 

The panel concurrence maintains that this case fits 
into the first two categories of Commerce Clause au-
thority. According to that view, SORNA’s regulation of 
federal sex offenders can be seen as necessary and pro-
per regulation of “the channels of” or “persons  .  .  .  in 
interstate commerce” because it reduces the risk of un-
monitored interstate travel by sex offenders.  The ar-
gument in the concurrence runs as follows:  Because a 
federal sex offender would face no federal sanction for 
failing to register until he travels interstate, he could 
hide from authorities before he does so.  Thus, to pre-
vent the purported risk that he evades detection before 
traveling interstate, no requirement of interstate travel 
ought to be necessary; Congress should be able to crim-
inalize the mere act of failing to register, even if a sex 

38 See Lopez, 514 U.S. at 558-59, 567, 115 S. Ct. 1624 (citation omit-
ted) (holding that because the Gun-Free School Zones Act does not 
fall within any of the three categories, it is an unconstitutional exer-
cise of federal power). 
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offender never travels interstate, because it reduces the 
risk that he will someday travel interstate undetected.  

Thus, the concurring judge on the panel would subtly 
but significantly expand Congress’s power under the 
first two categories of Commerce Clause authority be-
yond the regulation of “the use of the channels of inter-
state commerce” or “persons or things in interstate 
commerce,” Lopez, 514 U.S. at 558, 115 S. Ct. 1624 (em-
phasis added), to the regulation of the possible use of the 
channels of interstate commerce and persons or things 
because they will potentially be in interstate commerce. 
With due respect for the concurrence’s well-stated posi-
tion, its contention is both contrary to precedent and so 
expansive that it would confer on the federal govern-
ment plenary power to regulate all criminal activity— 
precisely what the Court sought to avoid in Lopez and 
Morrison. 

A. 

1. 

Under the first category of its Commerce Clause au-
thority, Congress may regulate the use of the channels 
of interstate commerce:  “the use of the interstate 
transportation routes through which persons and goods 
move.” Morrison, 529 U.S. at 613 n.5, 120 S. Ct. 1740 
(internal quotation marks omitted).  “Congress may im-
pose relevant conditions and requirements on those who 
use the channels of interstate commerce in order that 
those channels will not become the means of promoting 
or spreading evil.  .  .  .  ”39  Because the federal gov-

39 N. Am. Co. v. SEC, 327 U.S. 686, 705, 66 S. Ct. 785, 90 L. Ed. 945 
(1946) (citing Brooks v. United States, 267 U.S. 432, 436-37, 45 S. Ct. 
345, 69 L. Ed. 699 (1925)); accord Lopez, 514 U.S. at 558, 115 S. Ct. 
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ernment “exercis[es] [a] police power  .  .  .  within the 
field of interstate commerce,” Brooks, 267 U.S. at 436-
37, 45 S. Ct. 345, i.e., with respect to the channels, in-
strumentalities, persons, and goods involved in inter-
state commerce, Congress may regulate those who use 
the channels of interstate commerce even if their activi-
ty is non-economic in nature.  Thus, for example, Con-
gress may prohibit “enticing a woman from one state to 
another for immoral ends, whether for commercial pur-
poses or otherwise,” id. at 437, 45 S. Ct. 345, transport-
ing kidnaped persons across state lines, United States v. 
Darby, 312 U.S. 100, 113, 61 S. Ct. 451, 85 L. Ed. 609 
(1941), traveling across state lines to commit domestic 
violence, United States v. Lankford, 196 F.3d 563, 572 
(5th Cir. 1999), or traveling interstate as a state sex of-
fender without having first registered as such.40 

But just as this category of Commerce-Clause au-
thority gives the federal government a “police power” 
over those who use the channels of interstate commerce, 
even if their activity is non-commercial, Brooks, 267 U.S. 
at 437, 45 S. Ct. 345, the corollary is that that police 
power must also be limited to the “field of interstate 
commerce,” see id. at 436, 45 S. Ct. 345.  For example, 
although Congress may regulate those who use the 
channels of interstate commerce for any reason, “[t]he 
regulation  .  .  .  of intrastate violence that is not di-
rected at the instrumentalities, channels, or goods in-

1624 (“Congress may regulate the use of the channels of interstate 
commerce.”). 

40 See United States v. Whaley, 577 F.3d 254, 258 (5th Cir. 2009) 
(“Because § 2250[(a)(2)(B)] applies only to those failing to register or 
update a registration after traveling in interstate commerce—in this 
case, Whaley traveled from Kansas to Texas—it falls squarely under 
the first Lopez prong.”). 
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volved in interstate commerce has always been the prov-
ince of the States.” Morrison, 529 U.S. at 618, 120 S. Ct. 
1740 (emphasis added). 

In Whaley, 577 F.3d at 259-60, in which this court 
upheld SORNA’s requirement that state sex offenders 
register their address—as distinguished from the feder-
al sex-offender-registration requirement at issue here— 
we were careful to limit our holding by explaining that 
the statute at issue there neither targets nor sanctions 
anyone who did not in fact use the channels of interstate 
commerce.  We explained that, with respect to state sex 
offenders, SORNA punishes a person only if he travels 
interstate without having first registered or updated his 
registration. Id. at 261. Thus, the registration require-
ment’s “focus” with regard to state offenders is solely on 
enforcing the criminal prohibition on traveling inter-
state without having registered—“rather than on re-
quiring sex offender registration generally.”  Id. at 
259.41 

2. 

As the Court explained in Carr, 130 S. Ct. at 2238, 
however, Congress “chose to handle federal and state 
sex offenders differently.”42 In contrast to SORNA’s 
regulatory scheme with regard to state sex offenders, 
Congress, for federal offenders, “requir[es] sex offender 

41 See also id. at 260 (“And perhaps most significantly  .  .  .  a [state] 
sex offender who does not travel in interstate commerce may ignore 
SORNA’s registration requirements without fear of federal criminal 
consequences.”). 

42  Compare 18 U.S.C. § 2250(a)(2)(A) with § 2250(a)(2)(B).  The 
structure of § 2250(a) is such that all federal sex offenders are cov-
ered under § 2250(a)(2)(A), but all remaining sex offenders, i.e., state 
sex offenders, are under § 2250(a)(2)(B). 
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registration generally.” Whaley, 577 F.3d at 259. The 
statutes regulating the movement of all federal sex of-
fenders, 42 U.S.C. § 16913 and 18 U.S.C. § 2250(a)(2)(A), 
apply to all intrastate as well as interstate movement 
without regard to whether a sex offender ever uses the 
channels of interstate commerce.  Those statutes there-
fore do not regulate only activity “directed” at the chan-
nels of interstate commerce.  Morrison, 529 U.S. at 617, 
120 S. Ct. 1740. Federal sex offenders are subject to 
criminal sanctions if they fail to register or update their 
registration even if they never step foot outside their 
state.  In short, federal sex offenders are regulated 
merely by virtue of the fact that they are federal sex of-
fenders. The view expressed in the panel concurrence 
would thus do away with precisely the limits we consid-
ered crucial to our holding in Whaley.  

Indeed, notably, the Solicitor General has expressly 
denied that § 2250(a)(2)(A) is constitutional as a regula-
tion of the channels of interstate commerce, asserting 
instead that it applies because the federal government 
has a “direct supervisory interest” over those who com-
mitted federal offenses, see Carr, 130 S. Ct. at 2238-39, 
irrespective of whether they have a connection to inter-
state commerce.43  Here the government makes an 

43 In Carr, the Solicitor General expressly asserted that § 2250(a) 
“reaches two categories of sex offenders: those whose underlying 
sex offenses were criminalized by virtue of federal or tribal authority 
. . . , and all other sex offenders whose actions directly implicated 
Congress’s Commerce Clause authority as a result of ‘travel[ing] in 
interstate or foreign commerce.  . . .  ’”  Brief for United States at 
21-22, Carr, 130 S. Ct. 2229 (No. 08-1301), 2010 WL 181570, at *21-22; 
see Carr, 130 S. Ct. at 2238 (“According to the Government, these 
categories correspond to two alternate sources of power to achieve 
Congress’s aim of broadly registering sex offenders.”  (internal quo-
tation marks omitted)). 

http:commerce.43
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about-face only now that its original justification for the 
statute’s constitutionality—that of the panel majority— 
is in question in light of the fact that the panel opinion 
has been vacated for rehearing en banc.  

3. 

The panel concurrence nevertheless urges that 
SORNA’s registration scheme for federal sex offenders 
is constitutional as well, because it allows the federal 
government better to monitor sex offenders in case they 
someday travel interstate.  The concurrence therefore 
would expand the federal police power over individuals 
who “use  .  .  .  the channels of interstate commerce,” 
see Lopez, 514 U.S. at 558, 115 S. Ct. 1624; Brooks, 267 
U.S. at 437, 45 S. Ct. 345, to those who might someday 
do so.  

Neither this court nor the Supreme Court, however, 
has ever extended Congress’s “police power” over those 
who use the channels of interstate commerce to punish 
those who are not presently using them but might do so. 
The theory expressed in the panel concurrence is un-
precedented,44 and for good reason: Because every per-

44 The recent Tenth Circuit case that the panel concurrence cited is 
inapposite; it addresses only whether § 2250(a)(2)(A) is constitutional 
under the Commerce Clause on the assumption that requiring intra-
state sex offender registration is constitutional, an assumption that 
trivializes the whole question. See United States v. Yelloweagle, 643 
F.3d 1275, 1289 (10th Cir. 2011) (holding that Congress has the power 
to criminalize a federal sex offender’s intrastate failure to register 
under § 2250(a)(2)(A) on the conceded assumption that it has the 
power to require a federal sex offender to register purely intrastate 
activity), cert. denied, — U.S. —, 132 S. Ct. 1969, 182 L. Ed. 2d 821 
(2012). If anything, that the panel majority made sure to consider the 
issue only on those exceptionally narrow grounds suggests that it at-
tempted to avoid precisely the weightier question that we face here. 
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son is mobile, anyone might someday travel interstate. 
Thus, by the reasoning of the concurrence, the federal 
government could regulate anyone on that ground who 
might someday travel interstate.  Myriad, longstanding 
federal statutes, both economic and non-economic, that 
have as a jurisdictional nexus the movement of a person 
across state lines would suddenly no longer need that 

45nexus.

For example, it is a federal crime to travel across 
state lines to evade child-support obligations.  18 U.S.C. 
§ 228(a)(2). As with former federal sex offenders, dead-
beat parents might move around within a state to evade 
state authorities, and as with former federal sex offend-
ers, that might increase the risk that they go undetected 
before they travel across state lines.  Therefore, by the 
logic of the panel concurrence, the federal government 
should be able to regulate the intrastate movement of 
deadbeat parents as well. 

45 See, e.g., 18 U.S.C. § 228(a)(2) (criminalizing interstate travel to 
evade child support obligations); § 1073 (interstate flight to avoid pro-
secution, giving testimony, service of process, or contempt proceed-
ings under state or federal law); § 1201(a)(1) (interstate transporta-
tion of a kidnaped person); § 1231 (interstate transportation of strike-
breakers); § 1369 (interstate travel with intent to injure or destroy a 
public monument); § 2101 (interstate travel with intent to cause ri-
ots); § 2261(a)(1) (interstate travel with intent to commit domestic 
violence); § 2421 (interstate transportation of prostitutes); § 2423 (in-
terstate transportation of minors for illicit purposes); Morrison, 529 
U.S. at 613 n.5, 120 S. Ct. 1740 (noting 18 U.S.C. § 2261(a)(1), which 
criminalizes interstate spousal abuse). Most obviously, 18 U.S.C. 
§ 2250(a)(2)(B), which criminalizes a state sex offender’s travel across 
state lines without having registered, would no longer need interstate 
travel as a jurisdictional hook; Congress could require registration of 
all sex offenders generally. 
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Thus, Congress could require anyone who owes child 
support obligations under state law to report their 
changes of address to the federal government, and if 
they do not, the Attorney General could criminally pros-
ecute them; the government would no longer need to 
wait until deadbeat parents cross state lines:  The crime 
would be complete when they move intrastate without 
notifying federal authorities, because of the likelihood 
that they might otherwise someday cross state lines un-
detected. The federal government could, as here, use 
the mere risk of travel across state lines to justify far-
reaching intrastate regulation in an area of traditional 
and exclusive state concern.  

Indeed, there is nothing about the panel concur-
rence’s reasoning that limits its application to reporting 
requirements and criminal punishments for failing to 
comply with them.  For example, it is a federal crime 
to transport a kidnaped person across state lines.  18 
U.S.C. § 1201(a)(1). As with former federal sex offend-
ers, someone who is transporting a kidnaped person is 
capable of moving around and thereby potentially evad-
ing state authorities.  And as with former federal sex of-
fenders, were the federal government to have no juris-
diction over kidnappers until they cross state lines, the 
likelihood that they would evade authorities before trav-
eling interstate would be greater.  Thus, according to 
the concurrence, the federal government should have 
the power to criminalize the intrastate transportation of 
kidnaped persons, just as it should have the power to 
proscribe the intrastate movement of sex offenders who 
did not register, because, in both cases, it would reduce 
the risk that the criminals evade detection before cross-
ing state lines. 
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More generally still, every crime (indeed every act) 
brings with it the risk that the perpetrator will flee 
across state lines before being detected.  Although the 
panel concurrence is stated in the context of former sex 
offenders, there is nothing limiting its logic to past, ra-
ther than present, criminals.  Accepting his logic—that 
the mere risk that a dangerous person will cross state 
lines undetected gives the federal government authority 
to police his intrastate movements preemptively—would 
mean that the federal government would have the power 
to arrest someone who committed a murder, rape, or 
any other crime traditionally subject to state authority 
on the ground that he might otherwise evade state au-
thorities and escape across state lines undetected after 
doing so.  In short, the concurrence offers no limiting 
principle that would allow the federal government to 
track and arrest former sex offenders because they 
might someday travel interstate, but not allow it to do 
the same to anyone else for that same reason. 

4. 

The basic flaw in the panel concurrence is that it 
overlooks the role of the states in policing within their 
own borders, relying on the implicit premise that the 
federal government must regulate sex offenders’ intra-
state movements because the states will not do so.  Eve-
ry state has its own sex offender registry and has every 
incentive to track and arrest sex offenders as long as 
they remain intrastate.  For example, it was state, not 
federal, authorities—specifically, El Paso Police De-
partment officers—who both registered Kebodeaux and 
discovered that he had failed to update his registration. 
Indeed, the federal sex-offender registry consists of 
nothing more than the amalgamation of state registry 
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(along with tribal and territorial registry) data obtained 
from local officials.46 

Only if a sex offender travels out-of-state—i.e., uses 
the channels of interstate commerce—does a state’s ju-
risdiction end, making it inadequate to the task of track-
ing and arresting a sex offender—and the federal gov-
ernment’s role there begins.  To give, instead, to the 
federal government the overlapping power to do exactly 
what a state could already do itself, in an area complete-
ly unrelated to commerce, just because criminals, like all 
human beings, can potentially cross state lines, would 
violate basic tenets of federalism.47  In effect, the panel 
concurrence asserts that the federal government should 
be able to police individuals within state borders just be-
cause states might not do so and those individuals might 
thus pose a risk to inhabitants of other states.  But the 

46 See 42 U.S.C. §§ 16920-16921 (stating that the National Sex Of-
fender Registry’s web site shall include “relevant information  .  .  . 
listed on a jurisdiction’s Internet site” and that the Attorney General 
shall include information in the Registry obtained from “an appropri-
ate official in the jurisdiction” of registration); Sex Offender Registry 
Websites, FBI.GOV, http://www.fbi.gov/scams-safety/registry (last 
visited June 6, 2012) (linking to every state sex offender registry and 
explaining that “the national registry simply enables a search across 
multiple jurisdictions”). 

47 See Morrison, 529 U.S. at 611, 120 S. Ct. 1740 (“Were the Federal 
Government to take over the regulation of entire areas of traditional 
state concern, areas having nothing to do with the regulation of com-
mercial activities, the boundaries between the spheres of federal and 
state authority would blur” (quoting Lopez, 514 U.S. at 577, 115 S. Ct. 
1624 (Kennedy, J., concurring)), “and political responsibility would 
become illusory,” Lopez, 514 U.S. at 577, 115 S. Ct. 1624 (Kennedy, J., 
concurring)). 

http://www.fbi.gov/scams-safety/registry
http:federalism.47
http:officials.46
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federal government’s jurisdiction does not expand or 
contract based on a state’s criminal-policy choices.48 

B. 

The panel concurrence fares no better under the se-
cond category of Congress’s Commerce-Clause authori-
ty: Congress may regulate the instrumentalities of, and, 
as most relevant here, persons or things in, interstate 
commerce, as well as intrastate activities threatening 
them. Lopez, 514 U.S. at 558, 115 S. Ct. 1624.  For ex-
ample, the Court has upheld the regulation of vehicles 
used in interstate commerce,49 the destruction of air-
craft,50 and thefts from interstate shipments51 on those 
grounds. 

The panel concurrence took this category of authority 
to mean that Congress may police any person or thing 
that might cross state lines.  That misunderstands the 
precedent. First, crossing state lines does not mean a 
person is engaging “in interstate commerce,” because 
that mere fact does not constitute engaging in “com-
merce” by any definition of the term.  Rather, it consti-
tutes a “use of the channels of interstate commerce,” 
which the first category of Commerce-Clause authority 
is meant to regulate. See part III.A. With all due re-
spect, the concurrence thus confuses the first category 
of regulable activity with the second.  

48 See Darby, 312 U.S. at 114, 61 S. Ct. 451 (“Th[e power of 
Congress over interstate commerce] can neither be enlarged nor di-
minished by the exercise or non-exercise of state power.”). 

49 Lopez, 514 U.S. at 558, 115 S. Ct. 1624 (citing S. Ry. Co. v. Uni-
ted States, 222 U.S. 20, 32 S. Ct. 2, 56 L. Ed. 72 (1911)). 

50 Id. (citing Perez v. United States, 402 U.S. 146, 150, 91 S. Ct. 
1357, 28 L. Ed. 2d 686 (1971)). 

51 Id. (citing Perez, 402 U.S. at 150, 91 S. Ct. 1357). 

http:choices.48
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Second, a person who only might cross state lines is 
not engaging “in interstate commerce,” because he has 
not yet engaged in interstate activity.  Thus, SORNA’s 
sex-offender-registration requirements do not regulate 
persons in interstate commerce, because sex offenders 
do not engage in activity that is either “interstate” or 
“commerce” just by virtue of being sex offenders.  That 
a person might someday engage in interstate commerce 
is very different from saying that he is a “person[ ]  .  .  . 
in interstate commerce.”  Lopez, 514 U.S. at 558, 115 
S. Ct. 1624. Under this category of authority, Congress 
may regulate and protect the latter, not the former. See 
id. 

Lastly, though Congress may protect the instrumen-
talities of, and persons or things in, interstate commerce 
from intrastate threats, those threats must be “directed 
at” the instrumentalities of, or persons or things in, in-
terstate commerce; they cannot just be a general threat 
to society of the sort that sex offenders pose.52  For ex-
ample, Congress may regulate the destruction of an 
“aircraft used, operated, or employed in interstate, over-
seas, or foreign air commerce,” 18 U.S.C. § 32(a)(1), 
even though the destructive activity occurs within a sin-
gle state, because aircraft are themselves “instrumental-
ities of interstate commerce,” Perez, 402 U.S. at 150, 91 
S. Ct. 1357. Analogously, Congress may regulate thefts 
from interstate shipments, even though the thefts occur 
within a single state, because the shipments themselves 
are “things in [interstate] commerce.”  Id. (citing 18 

52 See Morrison, 529 U.S. at 618, 120 S. Ct. 1740 (“The regulation 
. . .  of intrastate violence that is not directed at the instrumentali-
ties, channels, or goods involved in interstate commerce has always 
been the province of the States.”  (citing Cohens v. Virginia, 19 U.S. 
(6 Wheat.) 264, 426, 428, 5 L. Ed. 257 (1821) (Marshall, C.J.))). 
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U.S.C. § 659). Those regulations are permissible be-
cause Congress limited itself to regulating threats “di-
rected at” interstate commerce. See Morrison, 529 U.S. 
at 618, 120 S. Ct. 1740. 

In short, none of the Court’s cases under the second 
Commerce Clause category even hints, let alone turns 
on the fact, that Congress could regulate someone be-
cause he might someday threaten interstate commerce. 
And for good reason: By that flawed logic, Congress 
could regulate ordinary thieves on the ground that they 
pose a “threat” to interstate commerce by virtue of the 
fact that, someday, they might steal an instrumentality 
of interstate commerce.  Accordingly, the panel concur-
rence’s reliance on the second Commerce Clause catego-
ry is unpersuasive. 

C. 

Indeed, it is telling that the panel concurrence’s main 
source of authority is Gonzales v. Raich, 545 U.S. 1, 125 
S. Ct. 2195, 162 L. Ed. 2d 1 (2005), which held that 
a congressional statute prohibiting marihuana posses-
sion was constitutional under the third category of 
Commerce-Clause authority, Congress’s “power to regu-
late activities that substantially affect interstate com-
merce,” id. at 17, 125 S. Ct. 2195. Indeed, the Court 
stated that “[o]nly the third category” of Congress’s 
Commerce-Clause authority was “implicated in the case 
at hand.” Id. It logically follows that the Court believed 
that the case did not “implicate” the two other “catego-
ries” of Commerce-Clause power—those at issue here: 
Congress’s powers to “regulate the channels of inter-
state commerce” and to “regulate and protect  .  .  .  per-
sons or things in interstate commerce.”  See id. at 16-17, 
125 S. Ct. 2195. That is unsurprising, given that the 
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statute at issue criminalized purely intrastate marihua-
na possession, which is not a part of “the channels of” or 
a “thing[] in interstate commerce” or a “threat” to 
“things in interstate commerce.”  

Moreover, in holding that the marihuana-possession 
statute was constitutional under the third Commerce-
Clause category, the Raich Court explicitly based its de-
cision on the fact that the statute was part of a compre-
hensive regulation of “quintessentially economic” activi-
ty.53 That the statute regulated economic activity was 
what distinguished the case from Lopez and Morrison, 
which struck down statutes regulating intrastate con-
duct because of the “noneconomic, criminal nature of the 
conduct at issue.”54 Raich thus merely followed the line 
drawn in Lopez and Morrison between economic and 
non-economic activity under the third category.  

In contrast to the statute in Raich, and like the stat-
utes in Lopez and Morrison, the statute here regulates 
non-economic, intrastate conduct that is not “an essen-
tial part of a larger regulation of economic activity.” 
Lopez, 514 U.S. at 561, 115 S. Ct. 1624. It is a criminal 
statute that “by its terms has nothing to do with ‘com-

53 See Raich, 545 U.S. at 25, 125 S. Ct. 2195 (“Unlike those at issue 
in Lopez and Morrison, the activities regulated by the CSA are quin-
tessentially economic.”); id. at 25-26, 125 S. Ct. 2195 (defining “eco-
nomic” activity as “the production, distribution, and consumption of 
commodities”). 

54 See Morrison, 529 U.S. at 610-11, 120 S. Ct. 1740 (“[A] fair read-
ing of Lopez shows that the noneconomic, criminal nature of the con-
duct at issue was central to our decision in that case.  .  .  . Lopez’s 
review of Commerce Clause case law demonstrates that in those cas-
es where we have sustained federal regulation of intrastate activity 
based on the activity’s substantial effects on interstate commerce, the 
activity in question has been some sort of economic endeavor.”  (cita-
tions omitted)). 
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merce’ or any sort of economic enterprise, however 
broadly one might define those terms.”  Morrison, 529 
U.S. at 610, 120 S. Ct. 1740 (quoting Lopez, 514 U.S. 
at 561, 115 S. Ct. 1624).  It would thus fail the Lopez/ 
Morrison/Raich test under the third Commerce Clause 
category, as it should.  To hold a non-commercial statute 
regulating purely intrastate conduct constitutional 
would read the word “commerce” out of the Commerce 
Clause.55 

But by the logic urged in the panel concurrence, 
Raich should not have turned on the economic/non-
economic distinction or on the third category of Com-
merce Clause authority at all.  Because marihuana pos-
sessed intrastate surely poses a risk of subsequently 
moving interstate, the Court instead should have found 
the statute constitutional as a regulation of “the chan-
nels of” or “things in interstate commerce” without any 
need to resort to the catchall category of intrastate “ac-
tivities that substantially affect interstate commerce.” 
But that was not what the Court did or said in Raich. 

The panel concurrence’s reliance on the first two 
“categories” of Congress’s Commerce-Clause authority 
instead of the third amounts to an avoidance of Lopez, 
Morrison, and Raich. That reasoning, far from faithful-
ly applying Raich, expands the first two “categories” to 
cover non-economic, intrastate activities that could not 
be regulated under the third. The fatal flaw with that 
argument is that it fails to come to terms with the role of 
the economic/non-economic distinction in the Court’s 
Commerce-Clause jurisprudence:  To be constitutional, 

55 See id. at 613, 120 S. Ct. 1740 (“[T]hus far in our Nation’s history 
our cases have upheld Commerce Clause regulation of intrastate ac-
tivity only where that activity is economic in nature.”). 

http:Clause.55
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regulations of intrastate activity affecting interstate 
commerce must, logically, have something to do with 
commerce.  The statute at issue here does not. 

D. 

Finally, the panel concurrence contends that 
§ 2250(a)(2)(A), although a regulation of intrastate ac-
tivity, is constitutional as a necessary and proper means 
of enforcing § 2250(a)(2)(B)’s regulation of interstate 
travel under Raich.56 But it is questionable how subsec-
tion (A), which criminalizes federal sex offenders’ failure 
to update registration, helps effect subsection (B), which 
criminalizes state sex offenders’ failure to update.  Sub-
section (B) makes it a crime for a state sex offender to 
fail to update his registration if he travels in interstate 
commerce without having registered.  Subsection (A) 
mirrors subsection (B) for federal sex offenders, except 
that there is no interstate-travel requirement.  Not hav-
ing an interstate travel requirement for federal sex of-
fenders in no way helps to protect society from the in-
terstate travel of state sex offenders. 

E. 

Therefore, as we have explained, the approach re-
flected in the panel concurrence fails, because it is an 
attempt to place under the Commerce Clause a regula-
tion that is neither “interstate” nor “commercial.” 

56 See Raich, 545 U.S. at 22, 125 S. Ct. 2195 (holding that Congress 
has the authority to enact “comprehensive legislation to regulate 
the interstate market” even where that “regulation ensnares some 
purely intrastate activity”); see Whaley, 577 F.3d at 259 (upholding 42 
U.S.C. § 16913—which requires sex offenders to register changes of 
address—even though it applies to intrastate activity, because, with-
out it, “§ 2250 [which criminalizes the failure to register] has no sub-
stance”). 

http:Raich.56
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SORNA’s regulation of federal sex offenders does not fit 
into any of the three categories of regulations that the 
Supreme Court has upheld under the Commerce Clause, 
so it cannot be justified under the commerce power.  

Upholding § 2250(a)(2)(A) would go a big step further 
than has the applicable caselaw, because, unlike 
§ 2250(a)(2)(B), this statute regulates federal sex of-
fenders “generally,” Whaley, 577 F.3d at 259, regardless 
of whether they engage in interstate activity.58  The ac-
tivity criminalized by § 2250(a)(2)(A) is thus not “di-
rected” at interstate commerce in the way that all pre-
viously upheld provisions regulating the use of the 
channels of interstate commerce have been.58 

IV. 

In summary, and for the reasons discussed in parts II 
and III, 42 U.S.C. § 16913’s registration requirements 
and § 2250(a)(2)(A)’s criminal penalties for failing to 
register after intrastate relocation are unconstitutional 
solely as they apply to former federal sex offenders who 
had been unconditionally released from federal custody 
before SORNA’s passage in 2006.  Every federal sex of-

57 Cf. Carr, 130 S. Ct. at 2248 (Alito, J., joined by Thomas and Gins-
burg, JJ., dissenting) (noting that it “can also be argued” that inter-
preting § 2250(a)(2)(B)—the state sex offender provision—to apply to 
interstate travel that occurred before SORNA’s enactment “would 
mean that Congress exceeded its authority under the Commerce 
Clause.”).  That is a fortiori the case here, with the government argu-
ing that an analogous statute requiring no interstate travel at all is 
constitutional. 

58 See Morrison, 529 U.S. at 618, 120 S. Ct. 1740 (“The regulation 
. . .  of intrastate violence that is not directed at the instrumentali-
ties, channels, or goods involved in interstate commerce has always 
been the province of the States.”  (citing Cohens, 19 U.S. (6 Wheat.) 
at 428) (Marshall, C.J.)). 

http:activity.58
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fender subject to federal custody or supervision when 
SORNA was enacted, or who was convicted since then, is 
unaffected.  Moreover, those who had been uncondition-
ally released before SORNA’s passage need not go un-
monitored; they could still be regulated just as state sex 
offenders currently are under federal law, and they re-
main subject to state authority.  

The statute is an unlawful expansion of federal power 
at the expense of the traditional and well-recognized po-
lice power of the state.59 The conviction is REVERSED, 
and a judgment of dismissal is RENDERED. 

OWEN, Circuit Judge, concurring:  

I join in the judgment reached by a majority of the en 
banc court. I do not entirely agree, however, with the 
majority’s analysis of Kebodeaux’s obligations under 
federal law to register as a sex offender at the time he 
completed his sentence for unlawful sexual relations 
with a fifteen-year-old. 

When Kebodeaux was sentenced in court martial pro-
ceedings in 1999, he was required by federal law “to reg-
ister in any State in which [he] resides, is employed, 
carries on a vocation, or is a student following release 
from prison or sentencing to probation”1 if that State 
required registration. Kebodeaux could have been pros-
ecuted under federal law, former 42 U.S.C. § 14072, for 
knowingly failing to register in any State in which he re-

59 The unconstitutionality applies only as to those in the narrow and 
specific circumstance faced by Kebodeaux, and we make no holding 
as to others.  

1 42 U.S.C. § 14072(i)(4) (Supp. IV 1999), repealed by Sex Offender 
Registration and Notification Act, Pub. L. No. 109-248, 120 Stat. 587 
(2006). 

http:state.59


 

 

62 

63

64

                                                       
   

   

  

 

 
  

  
 

   

    
 

 

  
 

  
  

    

  

   

43a 

sides.2 Federal law did not require States to require 
federal offenders such as Kebodeaux to register, but it 
encouraged them to do so.3  Among other requirements, 
Texas laws obligated Kebodeaux to register with Texas 
authorities when he entered the state and to provide no-
tice of a change of residence within the state or the in-
tent to change residence within the state.4 Prior to the 
enactment of SORNA, Kebodeaux could have been con-
victed under federal law, former 42 U.S.C. § 14072(i)(4), 

2 See id., which provided: 

(i) Penalty
 

A person who is— 


(4) sentenced by a court martial for conduct in a category 
specified by the Secretary of Defense under section 
115(a)(8)(C) of title I of Public Law 105-119, and knowingly 
fails to register in any State in which the person resides, is 
employed, carries on a vocation, or is a student following re-
lease from prison or sentencing to probation, shall, in the case 
of a first offense under this subsection, be imprisoned for not 
more than 1 year and, in the case of a second or subsequent 
offense under this subsection, be imprisoned for not more 
than 10 years.  

3 See 42 U.S.C. § 14071(b)(7) (Supp. IV 1999), repealed by Sex Of-
fender Registration and Notification Act, Pub. L. No. 109-248, 120 
Stat. 587 (2006):  

(7) Registration of out-of-State offenders, Federal offenders, per-
sons sentenced by courts martial, and offenders crossing State 
borders  

As provided in guidelines issued by the Attorney General, each 
State shall include in its registration program residents who were 
convicted in another State and shall ensure that procedures are in 
place to accept registration information from— 

(A) residents who were convicted in another State, convicted of a 
Federal offense, or sentenced by a court martial . . . . 


4 See TEX. CODE CRIM. PROC. art. 62.051. 
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if he moved from El Paso, Texas to San Antonio, Texas 
and failed to notify Texas authorities of this intrastate 
change in residence in the manner required by state law. 
There would have been no constitutional infirmity in this 
federal law as applied to Kebodeaux because the federal 
requirement to comply with state registration require-
ments was in existence at the time that he was sen-
tenced in the court martial proceedings.  Congress was 
well within its powers under the Necessary and Proper 
Clause to impose conditions such as intrastate registra-
tion and reporting requirements on federal sex offend-
ers in connection with their convictions and sentencing. 

SORNA expanded registration requirements for sex 
offenders. However, the question before us is whether 
Congress had the authority to criminalize the conduct 
for which Kebodeaux was convicted.  Kebodeaux was 
prosecuted under 18 U.S.C. § 2250(a) for knowingly 
failing to “update a registration as required by 
[SORNA].”5 The registration requirements applicable 

18 U.S.C. § 2250(a) (emphasis added).  That section provides:  

§ 2250.  Failure to register 

(a) In general.—Whoever— 

(1) is required to register under the Sex Offender Registration 
and Notification Act; 

(2)(A)  is a sex offender as defined for the purposes of the Sex Of-
fender Registration and Notification Act by reason of a conviction 
under Federal law (including the Uniform Code of Military Jus-
tice), the law of the District of Columbia, Indian tribal law, or the 
law of any territory or possession of the United States; or 

(B)  travels in interstate or foreign commerce, or enters or leaves, 
or resides in, Indian country; and 

(3) knowingly fails to register or update a registration as re-
quired by the Sex Offender Registration and Notification Act; 
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to Kebodeaux under SORNA included the obligation to 
keep his registration current in the jurisdiction in which 
he was residing and that he provide notice of a change 
of his residence within three business days, but not nec-
essarily to the State in which he was residing.6 These 
requirements differ from Texas law.  One difference 
is that under Texas law, a sex offender has seven 
days within which to provide notice of a change of ad-
dress.7 Kebodeaux conceivably could have been convict-
ed under SORNA for conduct that complied with State 
law and therefore would have also complied with the 
federal law to which Kebodeaux was subject at the time 
he was convicted and sentenced. 

shall be fined under this title or imprisoned not more than 10 
years, or both. 

6 42 U.S.C. § 16913.  That section provides in pertinent part: 

(a)  In general 

A sex offender shall register, and keep the registration current, 
in each jurisdiction where the offender resides, where the offend-
er is an employee, and where the offender is a student.  For initial 
registration purposes only, a sex offender shall also register in 
the jurisdiction in which convicted if such jurisdiction is different 
from the jurisdiction of residence. 
. . . . 

(c) Keeping the registration current  

A sex offender shall, not later than 3 business days after each 
change of name, residence, employment, or student status, ap-
pear in person in at least 1 jurisdiction involved pursuant to sub-
section (a) of this section and inform that jurisdiction of all 
changes in the information required for that offender in the sex 
offender registry. That jurisdiction shall immediately provide 
that information to all other jurisdictions in which the offender is 
required to register. 

7  TEX. CODE CRIM. PROC. art. 62.051(a). 



 

 

  

 
68

 
 

 

                                                       
 

46a 

There is another difference between the federal law 
in effect when Kebodeaux was sentenced in 1999 and the 
provisions of SORNA under which he was prosecuted. 
The federal criminal statute that obtained in 1999, for-
mer 42 U.S.C. § 14072(i)(4), provided that the maximum 
term of imprisonment for a first offense of failing to 
register in a State was “not more than 1 year,” while 
under SORNA, the maximum term of imprisonment for 
a first offense is 10 years.8 Kebodeaux was convicted 
under SORNA and sentenced to more than one year of 
imprisonment—one day more.  

The question, then, is whether, after Kebodeaux had 
completed his federal sentence and had been released 
from federal oversight other than the reporting re-
quirements imposed at the time he was sentenced, Con-
gress could constitutionally subject Kebodeaux to feder-
al reporting requirements that criminalized failure to 
comply with federal, as opposed to State, reporting re-
quirements regarding intrastate changes of residence, 
and that increased the punishment for failure to comply 
with reporting requirements.  I agree with a majority of 
the en banc court that Congress could not constitutional-
ly apply SORNA to Kebodeaux’s intrastate relocations 
under either the Necessary and Proper Clause or the 
Commerce Clause.  I accordingly concur in the judg-
ment. 

DENNIS, Circuit Judge, joined by KING, Circuit 
Judge, dissenting:  

I respectfully dissent.  

8 18 U.S.C. § 2250(a). 
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I. 

The majority’s decision misinterprets and hobbles 
Congress’s use of its enumerated and implied constitu-
tional powers to enact the Sex Offender Registration 
and Notification Act (SORNA or Act) for the purpose of 
deterring dangerous sex offenders nationwide from 
moving either intrastate or interstate in evasion of 
SORNA registration and updating requirements to prey 
on children and other vulnerable sex crime victims. 
SORNA establishes a comprehensive federal and state 
legal system that, inter alia, requires convicted sex of-
fenders to register, and to keep their registrations cur-
rent, in each locality where they live, work, and go to 
school, 42 U.S.C. § 16913(a)-(c); withholds federal funds 
from participating jurisdictions that fail to substantially 
implement SORNA, id. § 16925(a); requires each partic-
ipating jurisdiction to enact criminal penalties for the 
failure of a sex offender to comply with SORNA regis-
tration and updating requirements within each jurisdic-
tion, id. § 16913(e); makes it a federal crime for a con-
victed sex offender who moves in interstate commerce 
and knowingly fails to abide by the Act’s registration 
requirements, 18 U.S.C. § 2250(a)(1), (2)(B), (3); and 
makes it a federal crime for a person convicted as a sex 
offender under federal law to knowingly fail to abide by 
SORNA’s registration and updating requirements, id. 
§ 2250(a)(1), (2)(A), (3). 

The question raised by Kebodeaux and the majority 
opinion is whether SORNA’s 18 U.S.C. § 2250(a)(2)(A) 
can constitutionally apply to a person convicted as a sex 
offender under federal law, who was released from fed-
eral custody prior to the enactment of SORNA, but who 
knowingly failed to update his registration after an in-
trastate residence change, as required by SORNA sub-
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sequent to its effective date as specified by the Attorney 
General. 42 U.S.C. § 16913(d).  The majority’s answer is 
that SORNA’s criminal, registration and notification 
provisions cannot constitutionally be applied to punish a 
federal sex offender for his knowing failure to register 
or update a registration following his intrastate change 
of residence if he had been released from federal custo-
dy prior to SORNA’s enactment on July 27, 2006.  The 
majority reaches this conclusion for two independent 
reasons: 

First, although Congress undisputedly has the im-
plied power under Article I of the Constitution to make 
criminal laws to govern persons in furtherance of Con-
gress’s enumerated legislative powers, see, e.g., United 
States v. Comstock, — U.S —, 130 S. Ct. 1949, 1957, 176 
L. Ed. 2d 878 (2010), the majority concludes that power 
cannot be applied to punish a federal sex offender for his 
knowing failure to update his intrastate residence 
change under SORNA if he had been released from fed-
eral custody prior to the enactment of SORNA on July 
27, 2006. Applying the “Comstock considerations,” see 
id. at 1965, the majority recognizes first that Congress 
has broad authority to enact legislation under the Nec-
essary and Proper Clause, see id. at 1956; that a statute 
must constitute a means that is “reasonably adapted” to 
an enumerated power; that Congress has a large discre-
tion as to the choice of such means; and that courts must 
apply a presumption of constitutionality to Congress’s 
enactments. Maj. Op. 235-36 [pp. 6a-7a, supra]. But the 
majority finds that the other “Comstock considerations” 
outweigh that presumption and show that SORNA is not 
reasonably adapted to Congress’s undisputed Article I 
power to criminalize federal sex offenses because “[t]he 
statute’s regulation of an individual, after he has served 
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his sentence and is no longer subject to federal custody 
or supervision, solely because he once committed a fed-
eral crime, (1) is novel and unprecedented despite over 
200 years of federal criminal law; (2) is not ‘reasonably 
adapted’ to the government’s custodial interest in its 
prisoners or its interest in punishing federal criminals; 
(3) is unprotective of states’ sovereign interest over 
what intrastate conduct to criminalize within their own 
borders; and (4) is sweeping in the scope of its reason-
ing.” Maj. Op. 245 [p. 24a, supra]. 

Alternatively, the majority concedes that Congress, 
under its Commerce Clause and Necessary and Proper 
Clause authority, may (1) “regulate the use of the chan-
nels of interstate commerce”; (2) “regulate and protect 
the instrumentalities of  . . . or persons or things in in-
terstate commerce, even though the threat may come 
only from intrastate activities”; and (3) “regulate those 
activities having a substantial relation to interstate 
commerce, i.e., those activities that substantially affect 
interstate commerce.” Maj. Op. 245 [p. 25a, supra] (al-
teration in original) (quoting United States v. Lopez, 514 
U.S. 549, 558-59, 115 S. Ct. 1624, 131 L. Ed. 2d 626 
(1995)); see also Maj. Op. 245 n.38 [p. 25a n.38, supra] 
(describing Lopez as “holding that because the Gun-
Free School Zones Act does not fall within any of the 
three categories, it is an unconstitutional exercise of 
federal power” (citing Lopez, 514 U.S. 549, 558-59, 567, 
115 S. Ct. 1624, 131 L. Ed. 2d 626)).  But the majority 
finds that Congress nonetheless lacked the authority to 
subject federal sex offenders released prior to the July 
27, 2006 enactment of SORNA’s registration require-
ments, 42 U.S.C. §§ 16913-16916, and pertinent criminal 
provision, 18 U.S.C. § 2250(a)(2)(A), because they, like 
the statutes that were struck down in Lopez and United 
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States v. Morrison, 529 U.S. 598, 120 S. Ct. 1740, 146 L. 
Ed. 2d 658 (2000), constitute regulation of only intra-
state non-economic activity.  

II. 

Failing to recognize that statutory interpretation is a 
“holistic endeavor,” United Sav. Ass’n of Tex. v. Tim-
bers of Inwood Forest Assocs., 484 U.S. 365, 371, 108 
S. Ct. 626, 98 L. Ed. 2d 740 (1988); accord United States 
v. Johnson, 632 F.3d 912, 922 (5th Cir. 2011) (same), the 
majority opinion’s reading of SORNA’s text is incom-
plete and erroneous.  Consequently, the majority fails to 
properly analyze and understand how Congress ration-
ally and simultaneously adapted SORNA’s provisions to 
the three constitutional powers they carry into execu-
tion:  the spending power, the commerce power, and the 
power to enact criminal laws to further and to prevent 
interference with its enumerated powers.  The majority 
totally disregards Congress’s use in SORNA of its enu-
merated power to spend federal funds for the general 
welfare. Importantly, Congress used its spending power 
both to establish SORNA’s purpose as a legitimate end 
of the legislation, and as one of the means, together with 
its Commerce Clause power and its power to legislate 
criminal laws to further and protect its enumerated 
powers, in carrying all of those powers into effect.   

The majority analyzes, one at a time, only two con-
gressional powers that SORNA seeks to execute, the 
Commerce Clause power and power to enact criminal 
laws pursuant to its enumerated powers, and finds that 
SORNA is not rationally adapted to execute either pow-
er.  This analysis is manifestly incorrect, however, be-
cause in SORNA, Congress plainly used three, not just 
two, of its constitutional powers, and it used them simul-
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taneously, not just one at a time.  In doing so, Congress 
reasonably adapted the SORNA provisions as the neces-
sary and proper means of carrying all three powers into 
effect at the same time. The three powers are Con-
gress’s enumerated spending power, U.S. Const. art. I, 
§ 8, cl. 1, its enumerated Commerce Clause power, id. 
art. 1, § 8, cl. 3, and its well established implied power to 
enact criminal laws in furtherance of its enumerated 
powers, e.g., to regulate commerce, to spend funds for 
the general welfare, to enforce civil rights, and so forth, 
see Comstock, 130 S. Ct. at 1957-58 (citing U.S. Const. 
art. I, § 8, cls. 1, 3, 4, 7, 9; id. amends. XIII-XV). Re-
cently, the Supreme Court recognized that SORNA uses 
these three powers in “seek[ing] to make the preexisting 
patchwork of federal and 50 individual state registration 
systems  .  .  .  more uniform and effective  .  .  .  by set-
ting forth comprehensive registration-system standards; 
by making federal funding contingent on States’ bring-
ing their systems into compliance with those standards; 
by requiring both state and federal sex offenders to reg-
ister with relevant jurisdictions (and to keep registra-
tion information current); and by creating federal crimi-
nal sanctions applicable to those who violate the Act’s 
registration requirements.”  Reynolds v. United States, 
— U.S. —, 132 S. Ct. 975, 978, 181 L. Ed. 2d 935 (2012) 
(citing, inter alia, 18 U.S.C. § 2250(a) (criminal provi-
sion), 42 U.S.C. §§ 16911(10), 16913-16916 (registration 
requirements), and 42 U.S.C. § 16925 (federal funding 
provision)). 

Chief Justice Marshall famously summarized Con-
gress’s authority under the Necessary and Proper 
Clause in McCulloch v. Maryland, which has stood for 
nearly 200 years as the Court’s definitive interpretation 
of that text:  
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Let the end be legitimate, let it be within the scope of 
the constitution, and all means which are appropri-
ate, which are plainly adapted to that end, which are 
not prohibited, but consistent with the letter and 
spirit of the constitution, are constitutional.  

17 U.S. 316, 421, 4 Wheat. 316, 4 L. Ed. 579 (1819). 
Congress’s purpose in enacting SORNA is to “protect 
the public from sex offenders and offenders against 
children” by joining and unifying the states and other 
jurisdictions in establishing a “comprehensive national 
system” for registration and notification of the public by 
sexual offenders. 42 U.S.C. § 16901.  Thus, SORNA’s 
purpose constitutes a legitimate end toward which a 
Congressional law may be directed—the spending of 
funds for the general welfare—and SORNA’s provisions 
carry into execution that spending power as well as 
Congress’s enumerated power to regulate interstate and 
foreign commerce and its implied power to enact crimi-
nal laws in furtherance of those enumerated powers. 

The Supreme Court has also held that the Constitu-
tion “ ‘addresse[s]’ the ‘choice of means primarily  .  .  . 
to the judgment of Congress.  If it can be seen that the 
means adopted are really calculated to attain the end, 
the degree of their necessity, the extent to which they 
conduce to the end, the closeness of the relationship be-
tween the means adopted and the end to be attained, are 
matters for congressional determination alone.’”  Com-
stock, 130 S. Ct. at 1957 (alterations in original) (quoting 
Burroughs v. United States, 290 U.S. 534, 547-48, 54 
S. Ct. 287, 78 L. Ed. 484 (1934)).  In my view, Congress 
did not abuse its discretion in enacting 42 U.S.C. § 16913 
and 18 U.S.C. § 2250(a)(2)(A), as part of the intercon-
nected and highly reticulated scheme of SORNA, in or-
der to achieve the goal of establishing a comprehensive 



 

 

 
  

  
 
 

     
 

 

 

53a 

national system for registration of, and notification by, 
sex offenders.  

In Sabri v. United States, 541 U.S. 600, 124 S. Ct. 
1941, 158 L. Ed. 2d 891 (2004), the Court held that 
“Congress has authority under the Spending Clause to 
appropriate federal moneys to promote the general wel-
fare, Art. I, § 8, cl. 1, and it has corresponding authority 
under the Necessary and Proper Clause, Art. I, § 8,  
cl. 18, to see to it that taxpayer dollars appropriated un-
der that power are in fact spent for the general wel-
fare.” Id. at 605, 124 S. Ct. 1941 (emphases added). 
Similarly, in SORNA, Congress uses its spending power 
to induce the states and other defined jurisdictions 
to join in accomplishing its purpose by providing, inter 
alia, that:  a participating jurisdiction that fails to sub-
stantially implement SORNA’s requirements shall not 
receive 10 percent of the federal funds that would oth-
erwise be allocated to the jurisdiction under SORNA, 42 
U.S.C. § 16925(a); each jurisdiction shall maintain a 
jurisdiction-wide sex offender registry conforming to 
the requirements of SORNA, id. § 16912(a); each juris-
diction, other than a federally recognized Indian tribe, 
shall enact a criminal penalty that includes a maximum 
term of imprisonment that is greater than a year for the 
failure of a sex offender to comply with the require-
ments of SORNA, id. § 16913(e); the Attorney General 
shall maintain a national database at the Federal Bu-
reau of Investigation for each sex offender and any oth-
er person required to register in a jurisdiction’s sex of-
fender registry, known as the National Sex Offender 
Registry, id. § 16919(a); and the Attorney General shall 
ensure (through the Registry or otherwise) that updated 
information about a sex offender is immediately elec-
tronically forwarded to all relevant jurisdictions, id. 
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§ 16919(b). The foregoing SORNA provisions are mani-
festly rationally adapted to carry Congress’s spending 
power into execution for the legitimate purpose of estab-
lishing a comprehensive national system for the regis-
tration and notification by convicted sexual offenders to 
protect the public against sex offenders and offenders 
against children. 

At the same time, in SORNA, Congress under its 
power to enact federal laws to criminalize conduct that 
would interfere with its enumerated powers, criminal-
ized a knowing failure by a federal sex offender to regis-
ter or update a registration.  Thus, while Congress used 
its spending clause power to induce each jurisdiction to 
enact a criminal penalty for the failure of a sex offender 
to comply with the requirements of SORNA, see 42 
U.S.C. § 16913(e), it also enacted a federal criminal law 
counterpart that provides that a federal sex offender 
who knowingly fails to register or update a registration 
as required by SORNA shall be fined or imprisoned not 
more than 10 years, or both, 18 U.S.C. § 2250(a)(2)(A). 
This latter provision enables the federal government to 
prosecute and convict federal sex offenders who know-
ingly fail to register, or to keep the registration current 
in each place where the offender resides, is an employee, 
or is a student, as required under § 16913(a)-(c).  The 
states and other defined jurisdictions are enabled to 
prosecute and convict sex offenders who knowingly fail 
to comply with the requirements of SORNA under the 
criminal penalties the participating states and other ju-
risdictions are required to enact by § 16913(e). See, e.g., 
42 U.S.C. § 16913(c) (Every sex offender “shall, not later 
than 3 business days after each change of name, resi-
dence, employment, or student status, appear in person 
in at least 1 jurisdiction involved” and “inform that ju-
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risdiction of all changes in the information required for 
that offender in the sex offender registry.”).  Thus, a 
federal sex offender, such as Kebodeaux, who fails to 
update his registration as required by SORNA, after 
changing his residence intrastate, may be prosecuted, 
convicted and punished for knowingly failing to abide by 
SORNA requirements, by either the state or the federal 
government. 

Section 2250(a)(2)(A) is necessary and proper to 
bring about parity and a consistent level of enforcement, 
monitoring and tracking of all sex offenders, so that lax-
ity toward federal sex offenders does not disrupt or in-
terfere with Congress’s enumerated powers sought to be 
executed through SORNA.  Although § 2250(a)(2)(A) 
overlaps with the participating jurisdictions’ criminal 
penalties enacted pursuant to § 16913(e), Congress evi-
dently had reason to enact a federal criminal law to fur-
ther and protect its enumerated powers brought into ex-
ecution by SORNA.  As the Supreme Court explained in 
Carr v. United States, “it is entirely reasonable for Con-
gress to have assigned the Federal Government a spe-
cial role in ensuring compliance with SORNA’s registra-
tion requirements by federal sex offenders—persons 
who typically would have spent time under federal crim-
inal supervision.” — U.S. —, 130 S. Ct. 2229, 2238, 176 
L. Ed. 2d 1152 (2010).  Congress could reasonably ex-
pect the states to have an incentive and ability to moni-
tor, track, and convict state sex offenders who change 
names, residences, employment, or schools intrastate 
without updating their registrations, while deeming that 
the federal government should take primary responsibil-
ity for deterring federal sex offenders from doing the 
same. After all, because federal sex offenders are iden-
tified and classified as such by virtue of their federal 
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convictions, it is reasonable for Congress to require the 
federal government, rather than the participating juris-
dictions, to be primarily responsible for monitoring and 
enforcing their registration and updating requirements 
under SORNA.  

Congress also exercised its Commerce Clause author-
ity to enact § 2250(a)(2)(B), which punishes sex offend-
ers who travel in interstate commerce and evade regis-
tration requirements.  No one disagrees with this use of 
congressional power in SORNA.  Furthermore, “Con-
gress may regulate even noneconomic local activity if 
that regulation is a necessary part of a more general 
regulation of interstate commerce [and] the means cho-
sen are ‘reasonably adapted’ to the attainment of a legit-
imate end under the commerce power.” Gonzales v. 
Raich, 545 U.S. 1, 37, 125 S. Ct. 2195, 162 L. Ed. 2d 1 
(2005) (Scalia, J., concurring in the judgment).  Justice 
Scalia’s view of the Necessary and Proper Clause was 
adopted by five additional members of the Supreme 
Court, the five members of the majority in Com-
stock.1  In Comstock, the Court explained that in de-
termining whether the Necessary and Proper Clause 
grants Congress authority to enact a particular piece of 
legislation, “the relevant inquiry is simply ‘whether the 
means chosen are “reasonably adapted” to the attain-
ment of a legitimate end under the commerce power’ or 
under other powers that the Constitution grants Con-
gress the authority to implement.”  130 S. Ct. at 1957 

In declining to join the majority in Comstock, Justice Scalia did 
not question his prior reasoning regarding the Necessary and Proper 
Clause; rather, he joined Justice Thomas’s dissent in Comstock on the 
ground that the statute at issue did not effectuate Congress’s exer-
cise of an enumerated power. See Comstock, — U.S. —, 130 S. Ct. 
1949, 1970 (Thomas, J., dissenting). 
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(quoting Raich, 545 U.S. at 37, 125 S. Ct. 2195 (Scalia, 
J., concurring in the judgment), in turn quoting United 
States v. Darby, 312 U.S. 100, 121, 61 S. Ct. 451, 85 
L. Ed. 609 (1941)). 

Congress thus clearly also had the authority to enact 
§ 16913(a)-(c), which lays out registration and updating 
requirements for sex offenders, and § 2250(a)(2)(A), 
which provides a criminal penalty for federal sex offend-
ers who knowingly fail to comply with § 16913(a)-(c). 
Congress’s imposition of registration and updating re-
quirements on federal sex offenders, even if they never 
move to another state, is reasonably adapted to the ex-
ercise of its powers under SORNA because it is a neces-
sary part of the comprehensive national system of 
SORNA that Congress enacted.  Without uniform and 
consistent registration requirements, sex offenders 
could change their information or identity intrastate— 
for example, by changing their names or residences— 
decline to register such changes, and subsequently feel 
able to commit sex crimes and/or move to another state 
undetected.  In so doing, they would undermine Con-
gress’s goal of establishing a nationwide, comprehensive 
scheme for tracking the whereabouts of sex offenders. 
The reasoning of other courts of appeals in cases dealing 
with state sex offenders is equally applicable to federal 
sex offenders.  See United States v. Howell, 552 F.3d 
709, 717 (8th Cir. 2009) (“Although § 16913 may reach a 
wholly intrastate sex offender for registry information, 
§ 16913 is a reasonable means to track those offenders if 
they move across state lines.  In order to monitor the 
interstate movement of sex offenders, the government 
must know both where the offender has moved and 
where the offender originated.  Without knowing an of-
fender’s initial location, there is nothing to ensure the 



 

 

 
 

   
 

 

 
 

 

 
 

 

58a 

government would know if the sex offender moved.  The 
registration requirements are reasonably adapted to the 
legitimate end of regulating ‘persons or things in inter-
state commerce’ and ‘the use of the channels of inter-
state commerce.’”  (quoting United States v. May, 535 
F.3d 912, 921 (8th Cir. 2008), in turn quoting Lopez, 514 
U.S. at 558-59, 115 S. Ct. 1624) (internal quotation 
marks omitted)); accord United States v. Guzman, 591 
F.3d 83, 89-91 (2d Cir. 2010) (“Requiring sex offenders 
to update their registrations due to intrastate changes 
of address or employment status is a perfectly logical 
way to help ensure that states will more effectively be 
able to track sex offenders when they do cross state 
lines. To the extent that § 16913 regulates solely intra-
state activity, its means ‘are “reasonably adapted” to the 
attainment of a legitimate end under the commerce 
power,’ and therefore proper.”  (quoting Raich, 545 U.S. 
at 37, 125 S. Ct. 2195 (Scalia, J., concurring in the judg-
ment))); cf. United States v. Pendleton, 636 F.3d 78, 87 
(3d Cir. 2011), cert. denied, — U.S. —, 132 S. Ct. 1090, 
181 L. Ed. 2d 982 (2012) (same).  Section 2250(a)(2)(A) 
gives the federal government the complementary power 
to enforce SORNA’s registration and updating require-
ments against federal sex offenders and thus reasonably 
adapts Congress’ commerce clause power to effectuate 
Congress’s purposes in enacting SORNA.  And, as al-
ready explained, “it is entirely reasonable for Congress 
to have assigned the Federal Government a special role 
in ensuring compliance with SORNA’s registration re-
quirements by federal sex offenders—persons who typi-
cally would have spent time under federal criminal su-
pervision.”  Carr, 130 S. Ct. at 2238. 

In sum, Congress could reasonably conclude that 18 
U.S.C. § 2250(a)(2)(A) and 42 U.S.C. § 16913(a)-(c) were 
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“convenient, or useful” or “conducive” to the “beneficial 
exercise,” McCulloch, 17 U.S. at 413, 418; see also id. at 
421, of its legislative power, were means rationally adap-
ted to the attainment of a legitimate end—a national 
comprehensive system for registering, updating, and 
tracking sex offenders—under the commerce power, the 
spending power, or under other powers that the Consti-
tution grants Congress the authority to implement. 
Comstock, 130 S. Ct. at 1957 (citing Raich, 545 U.S. at 
37, 125 S. Ct. 2195 (Scalia, J., concurring in the judg-
ment), in turn quoting Darby, 312 U.S. at 121, 61 S. Ct. 
451). 

III. 

The majority is also clearly in error in concluding 
that SORNA’s provisions do not apply retroactively to 
Kebodeaux because he served his sentence before the 
enactment of SORNA on July 27, 2006.  Quite to the con-
trary, the Act authorized the Attorney General to speci-
fy the applicability of its requirements to sex offenders 
convicted before its enactment.  42 U.S.C. § 16913(d); 
see United States v. Johnson, 632 F.3d 912, 922 (5th Cir. 
2011) (“When SORNA was enacted, Congress elected 
not to decide for itself whether the Act’s registration re-
quirements—and thus § 2250(a)’s criminal penalties— 
would apply to persons who had been convicted of quali-
fying sex offenses before SORNA took effect.  Instead, 
Congress delegated to the Attorney General the author-
ity to decide that question.”).  On February 28, 2007, the 
Attorney General issued an interim regulation stating 
that SORNA’s requirements “apply to all sex offenders, 
including sex offenders convicted of the offense for 
which registration is required prior to the enactment of 
that Act.” Applicability of the Sex Offender Registra-
tion and Notification Act, 72 Fed. Reg. 8894, 8897 (Feb. 
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28, 2007); (codified at 28 C.F.R. § 72.3).  Neither 
SORNA nor the Attorney General’s interim regulation 
provides any exception for released pre-act federal of-
fenders from the retroactive application of SORNA’s 
registration and notification requirements.  

Not only does the plain language of SORNA and the 
Attorney General’s interim regulation make SORNA’s 
requirements retroactively applicable to Kebodeaux and 
all other sex offenders, regardless of the dates of their 
convictions or releases from custody, our prior decisions 
have consistently upheld SORNA against similar chal-
lenges and arguments.  In Johnson, we reaffirmed our 
holdings in United States v. Whaley, 577 F.3d 254, 260-
64 (5th Cir.  2009), that SORNA does not violate due 
process, exceed Congress’s authority under the Com-
merce Clause, or exceed the non-delegation doctrine; 
and our holding in United States v. Young, 585 F.3d 199, 
206 (5th Cir. 2009), that SORNA does not violate the Ex 
Post Facto Clause.  Also, in Johnson itself, we rejected a 
challenge to the validity of the Act and the decision of 
the Attorney General to apply it to persons whose con-
victions for sex crimes predate its enactment, holding 
that SORNA does not violate the Tenth Amendment, 
and that the Attorney General’s failure to comply with 
Administrative Procedure Act procedures prior to prom-
ulgation of the interim rule was harmless.  632 F.3d at 
930-33. 

IV. 

In summary, after agreeing with this courts’ prior 
decisions upholding SORNA against Ex Post Facto, Due 
Process, Tenth Amendment, and other attacks, the ma-
jority opinion offers no valid reason that SORNA is not 
a reasonable adaptation of Congress’ spending power, 
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commerce power, and power to enact criminal laws to 
further and protect its enumerated powers, for the legit-
imate end of establishing a comprehensive national sex 
offender registration and notification system.  Accord-
ingly, in my view, SORNA is not unconstitutional as ap-
plied to Kebodeaux.  

For these reasons I respectfully dissent. 

HAYNES, Circuit Judge, joined by KING, W. EUGENE 
DAVIS, CARL E. STEWART and LESLIE H. SOUTHWICK, 
Circuit Judges, dissenting:  

I respectfully dissent.  I would affirm Kebodeaux’s 
conviction.  

I.  The Original Challenge 

I begin by addressing what we need no longer 
consider—a facial challenge to Section 2250(a)(2)(A)’s 
constitutionality. In the district court, Kebodeaux 
brought a broad-based challenge to Congress’s power to 
enact this section at all, largely focused on Commerce 
Clause concerns.  Before the original panel, though men-
tioning the impact on him, Kebodeaux again largely con-
fined his analysis to the overall alleged unconstitutional-
ity of this section discussing both the “necessary and 
proper” basis and the Commerce Clause basis.  His 
broad assertions that Congress lacked power to provide 
civil collateral consequences for federally-convicted of-
fenders engendered the panel majority’s analysis of this 
power. Only in supplemental briefing before the en banc 
court did Kebodeaux’s argument begin to crystallize 
“solely” into an “as applied” challenge.  Indeed, it was 
not until oral argument before the en banc court that 
Kebodeaux’s attorney finally conceded that Section 
2250(a)(2)(A) could be constitutional “as applied” to cer-
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tain classes of offenders, just not Kebodeaux, i.e., that 
Congress has a federal interest in the civil collateral 
consequences of federal offenses even when those civil 
consequences are not imposed as part of the original 
sentence for the offense.  

The majority opinion continues in this vein, all but 
conceding that § 2250(a)(2)(A) is facially constitutional 
and declining to strike it down in its entirety, as Kebo-
deaux originally sought so long ago in district court.  
Maj. Op. at 234 [pp. 3a-4a, supra]. Therefore, while I 
continue to stand by the panel majority opinion, 647 
F.3d 137 (5th Cir.), vacated, 647 F.3d 605 (5th Cir. 2011), 
I will not reprise it here (or further address the disa-
greements with it articulated by the majority opinion) 
beyond that necessary to address all that is left of the 
case—the as applied challenge centered on Kebodeaux. 
In doing so, however, I note the jurisprudential prob-
lems posed by an argument that changes from district 
court to panel to en banc and the relative lack of utility 
in deciding Kebodeaux’s case alone (not to mention the 
“narrow” group1 in which he falls) as an en banc court. 
Respecting the right of my colleagues to address the 
present argument alone as an en banc court, I address 
the “as applied” argument below. 

As posited by the majority opinion, this “narrow group” presum-
ably consists of federal sex offenders released from prison and su-
pervised release before SORNA’s enactment who do not travel in 
interstate commerce after its enactment. 



 

 

  

 
 

 

 

 

 

   

 

63a 

II. Section 2250(a)(2)(A) is Constitutional  

As Applied to Kebodeaux 


A.  The Analytical Process 

Any discussion of the constitutionality of a statute 
must begin with the presumption of its constitutionality. 
See, e.g., United States v. Morrison, 529 U.S. 598, 608, 
120 S. Ct. 1740, 146 L. Ed. 2d 658 (2000).  As the majori-
ty opinion notes, the analysis “always starts with a 
heavy thumb on the scale in favor of upholding govern-
ment action.” Maj. Op. at 236-37 [p. 8a, supra]. The 
basic analysis focuses on whether the challenged statute 
“constitutes a means that is rationally related to the im-
plementation of a constitutionally enumerated power,” 
United States v. Comstock, — U.S. —, 130 S. Ct. 1949, 
1956, 176 L. Ed. 2d 878 (2010) (citing M’Culloch v. Mar-
yland, 17 U.S. (4 Wheat.) 316, 421, 4 L. Ed. 579 (1819), 
and Sabri v. United States, 541 U.S. 600, 605, 124 S. Ct. 
1941, 158 L. Ed. 2d 891 (2004)); and, that the statute 
must reflect a “ ‘means  .  .  .  ‘reasonably adapted’ to the 
attainment of a legitimate end under’” an enumerated 
power, id. at 1957 (quoting Gonzales v. Raich, 545 U.S. 
1, 37, 125 S. Ct. 2195, 162 L. Ed. 2d 1 (2005) (Scalia, J. 
concurring)); see also id. at 1961 (“Moreover, § 4248 is 
‘reasonably adapted’ to Congress’ power to act as a re-
sponsible federal custodian (a power that rests, in turn, 
on federal criminal statutes that legitimately seek to 
implement constitutionally enumerated authority).” (ci-
tation omitted)). 

Starting with a presumption of constitutionality, Con-
gress has “broad authority” to enact laws that are ra-
tionally related to enumerated powers.  Id. at 1957.  The 
majority opinion is right to distinguish this inquiry from 
due process and equal protection rational-basis scrutiny, 
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but that distinction by no means lowers the high hurdle 
that Kebodeaux faces.  See id. (“ ‘The Constitution  .  .  . 
leaves to Congress a large discretion as to the means 
that may be employed in executing a given power.’” 
(quoting Lottery Case, 188 U.S. 321, 355, 23 S. Ct. 321, 
47 L. Ed. 492 (1903))); see also Morrison, 529 U.S. at 
607, 120 S. Ct. 1740 (“[Courts may] invalidate a congres-
sional enactment only upon a plain showing that Con-
gress has exceeded its constitutional bounds.”).  Fur-
ther, the Comstock Court outlined the sometimes distant 
and indirect relationship between an enumerated power 
and a properly enacted statute implemented in further-
ance of the Necessary and Proper Clause: 

Neither Congress’ power to criminalize conduct, nor 
its power to imprison individuals who engage in that 
conduct, nor its power to enact laws governing pris-
ons and prisoners, is explicitly mentioned in the Con-
stitution.  But Congress nonetheless possesses broad 
authority to do each of those things in the course of 
“carrying into Execution” the enumerated powers 
“vested by” the “Constitution in the Government of 
the United States,” Art. I, § 8, cl. 18—authority 
granted by the Necessary and Proper Clause.  

130 S. Ct. at 1958. This statement provides the framework 
for any Necessary and Proper Clause analysis.   

With this general background in mind, I turn to the 
matter at hand.  Perhaps much of the disagreement be-
tween the majority opinion and the panel majority opin-
ion is in the framing of the issue.  The majority opinion 
posits that Congress in enacting Section 2250(a)(2)(A), 
and the Government in prosecuting Kebodeaux under it, 
seek to “assert unending criminal authority” over con-
victed federal sex offenders. If this premise were true, I 
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would agree with the majority opinion that Congress has 
exceeded its authority—albeit under the Ex Post Facto 
Clause. However, because SORNA’s registration re-
quirements are civil in nature, as the majority opinion 
itself notes repeatedly (see, e.g., Maj. Op. at 238 n.17), 
Congress appropriately exercised its power to prescribe 
civil collateral consequences of a federal crime pursuant 
to the Necessary and Proper Clause.  

B.	 Even under the Majority Opinion’s Test, Kebo-
deaux’s Conviction is not Unconstitutional 

The thrust of the majority opinion’s analysis focuses 
on the “jurisdictional hook” needed for Congress to im-
pose civil registration requirements on a prisoner con-
victed of a federal crime. The majority opinion concedes 
that Congress may place conditions on a federal prison-
er’s release from custody, or even impose sex-offender 
registration requirements on anyone under federal gov-
ernment supervision, even if those requirements were 
not expressly included as part of the prisoner’s sen-
tence. When a federal prisoner, however, is “uncondi-
tionally released,” the majority opinion posits that the 
federal government forfeits its ability to impose civil col-
lateral consequences for that federal crime, here, mo-
lesting a young teenager.  Therefore, the majority rea-
sons that because Kebodeaux was “unconditionally re-
leased” prior to SORNA’s enactment, Congress has no 
authority to require him to register under the Act.  Ul-
timately, the majority opinion contends that “SORNA’s 
registration requirements are civil and were enacted af-
ter Kebodeaux committed his crime,” Maj. Op. at 239 [p. 
13a, supra] (emphasis added), and that Congress cannot 
“pass a law to protect society from someone who was 
once in prison but seven years ago had fully served his 
sentence and had not since been in contact with the fed-
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eral government.” Maj. Op. at 240 [p. 15a, supra]. In 
other words, Congress must “strike while the iron is 
hot.” 

Assuming arguendo that the majority opinion’s prem-
ise is correct—that Congress must enact a civil collat-
eral consequence statute while the particular federal of-
fender regulated is still within the federal government’s 
grasp—Congress did so.  The federal government seized 
and never relinquished its registration authority over 
Kebodeaux from 1999 to the present.  As the majority 
opinion concedes, “federal law relating to sex-offender 
registration [has existed] since 1994.”  Maj. Op. at 238 
[p. 10a, supra]. All agree that Kebodeaux was convicted 
in 1999 of a crime committed that same year. Thus, to 
the extent Congress must strike while the iron is hot, I 
will next examine how it did so. 

The premise of the majority opinion’s jurisdictional 
analysis stems from the fact that SORNA was imple-
mented after Kebodeaux’s release, allegedly leaving a 
gap in jurisdiction that prevents the federal government 
from regulating civil consequences of his conviction pur-
suant to the Necessary and Proper Clause.  The majori-
ty opinion and Kebodeaux (through concessions by coun-
sel at oral argument) agree, however, that if SORNA 
had been implemented while Kebodeaux was in custody 
or subject to supervised release, then this argument 
would not apply. 

Kebodeaux was, in fact, continuously subject to fed-
eral registration authority from the time of his release 
through SORNA’s inception (and thereafter).2  In 1994, 

Pertinent to the conviction from this appeal is taken, Kebodeaux 
was aware at the time in question of the need to register as a sex of-
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Congress enacted the Wetterling Act, which subjected 
certain sex offenders to registration requirements 
through a state-based registration system.  See 42 
U.S.C. § 14071, repealed by SORNA § 129, Pub. L. 109-
248, § 129, 120 Stat. 600 (2006). The Wetterling Act re-
quired states to meet minimum requirements in order to 
receive federal criminal justice funds.  Id. In 1996, Con-
gress enacted the Pam Lychner Act, which retained the 
Wetterling Act’s minimum ten-year registration re-
quirement for sex offenders but expanded lifetime regis-
tration requirements to a broader swath of offenders. 
See id. § 14072, repealed by SORNA. The Lychner Act 
also enhanced federal involvement in the registration 
process, creating a national database designed to allow 
the FBI to track registrants and to provide a mechanism 
for registration where offenders resided in states that 
chose not to comply with the Wetterling Act.  Id.  In ad-
dition, the Lychner Act created a federal criminal penal-
ty for certain offenders’ failure to register.  Id.  
§ 14072(i); Wayne A. Logan, Criminal Justice Federal-
ism and National Sex Offender Policy, 6 OHIO ST. J. 
CRIM. L. 51, 72 (2008); United States v. Smith, 481 
F. Supp. 2d 846, 847-51 (E.D. Mich. 2007) (concluding 
that although § 2250 did not apply to a defendant’s pre-
SORNA offense, defendant was subject to federal mis-
demeanor for failing to register pursuant to the Lychner 

fender and does not contend confusion about the need to do so after 
SORNA’s passage. Nor does he contend some inability to comply. In 
this case, he stipulated that he moved from San Antonio, Texas to El 
Paso, Texas in August of 2007 and reported to the El Paso police de-
partment to file the necessary registration forms. At that time, he 
acknowledged knowledge of the registration requirements.  Thereaf-
ter, he moved back to San Antonio without re-registering.  That fail-
ure to register triggered the prosecution underlying this conviction. 



 

 

72

 

 

 

  

                                                       
 

    

 
     

 
 

 
 

     

  

68a 

Act).3 The next year, the Jacob Wetterling Improve-
ments Act extended registration requirements to certain 
federal and military offenders. See Pub. L. No. 105-277, 
112 Stat. 2440; 42 U.S.C. § 14072(i). 

In 1999, Kebodeaux was convicted under Article 120 
of the United States Code of Military Justice for one 
count of carnal knowledge involving a minor.  This of-
fense invoked the Lychner Act’s federal registration re-
quirement. Section 14072(i) required registration by 
any person “described in section 4042(c) of title 18.” 42 
U.S.C. § 14072(i)(3) (effective Oct. 21, 1998 to July 26, 
2009). Section 4042(c) included persons convicted of an 
“offense designated by the Attorney General as a sexual 
offense for purposes of this subsection.” 18 U.S.C. 
§ 4042(c)(4)(E), repealed by SORNA (effective through 
July 27, 2006). Accordingly, the Attorney General des-
ignated as a sexual offense for purposes of § 4042(c), the 
military sex offense that Kebodeaux later committed: 
“Uniform Code of Military Justice  .  .  .  120B1/2 (Car-
nal knowledge).” 28 C.F.R. § 571.72(b)(2); see Designa-

3 See also United States v. Torres, 573 F. Supp. 2d 925, 932 (W.D. 
Tex. 2008) (“While the Act primarily was regulatory in nature, simi-
lar to SORNA, the Wetterling Act also provided criminal penalties of 
up to one year for a first offense, and up to ten years for subsequent 
offenses, for sex offenders who failed to register in any state they 
resided, worked or were a student.”); United States v. Hinen, 487 
F. Supp. 2d 747, (W.D. Va. 2007) (“The Jacob Wetterling Act of 1994 
directly imposes registration requirements on certain classes of sex 
offenders, and the defendant is included within this class. . . . Re-
gardless of the applicability of SORNA to the defendant, as of the 
dates in question, the nature of his conviction required him, under a 
long-standing federal law, to register in his state of residence and any 
other state where he was employed, carried on a vocation, or was a 
student.”), reversed on other grounds by United States v. Hatcher, 
560 F.3d 222 (4th Cir. 2009). 
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tion of Offenses Subject to Sex Offender Release Notifi-
cation, 63 Fed. Reg. 69,386 (Dec. 16, 1998).4 

Regardless of the state in which Kebodeaux chose to 
reside after his release, he was required to register for 
at least ten years. If he lived in a state that complied 
with the Wetterling Act’s minimum requirements, then 
Kebodeaux was required to register with that state.  See 
42 U.S.C. §§ 14071(b)(6)-(7), 14072(i)(3).5  If, however, 
he lived in a state that was not minimally compliant, 
Kebodeaux was required to register with the FBI. Id. 
§ 14072(c)-(d), (g)(2), (i). At the time of his original con-
viction, Kebodeaux’s “fail[ure] to register in [the] State 
in which [he] reside[d],” (or with the FBI, if he was in a 
non-minimally compliant state) was punishable for a 
first offense, of imprisonment “for not more than 1 
year6 and, in the case of a second or subsequent offense 
under [14072(i)],  .  .  . not more than 10 years.”  Id.  

4 The Department of Justice’s guidance on sex-offender release no-
tification designated “UCMJ offenses .  . . [to make] clear that per-
sons convicted of military offenses in pertinent categories are per-
sons described in 18 U.S.C. § 4042(c)(4) for all purposes, including 
post-release change of address notice by federal probation officers 
for persons under their supervision pursuant to section 4042(c)(2).” 
63 Fed. Reg. 69,386. 

5 42 U.S.C. § 14071(b)(7) required “minimally compliant” states to 
establish procedures to accept registration information from resi-
dents convicted of federal offenses. 

6 Based on this section, the concurring opinion filed by Judge Owen 
suggests that the sentence was unconstitutional.  In the briefing be-
fore our court, Kebodeaux has never separately challenged his sen-
tence; instead, he has sought only vacatur of his conviction.  This is 
probably because by the time his appellate brief was filed, he had 
already been released from confinement such that any appeal of the 
sentence of confinement is moot.  United States v. Rosenbaum-
Alanis, 483 F.3d 381, 382 (5th Cir. 2007). 
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§ 14072(i)(1), (3)-(4); see United States v. Mantia, No. 
07-60041, 2007 WL 4730120, *1, 6 n.5 (W.D. La. Dec. 10, 
2007) (unpublished).7 

The Wetterling and Lychner Acts were folded into 
and repealed as stand-alone acts on July 27, 2006,8 in an 
effort to further expand and unify national sex registra-
tion requirements.  Reynolds v. United States, — U.S. 
—, 132 S. Ct. 975, 978, 181 L. Ed. 2d 935 (2012).9 Until 
SORNA’s implementation (and continuing thereafter), 
Kebodeaux had been continuously subject to federal 
registration requirements of some sort. Though Kebo-
deaux challenges SORNA, using the majority opinion’s 
reasoning, the federal government never gave up—or 
lost—its “jurisdictional hook” over Kebodeaux.  The ma-

7 The majority opinion’s contention that Kebodeaux’s residence in a 
minimally compliant state immunized him from federal requirements 
is incorrect.  Maj. Op. at 235 n.4 [p. 4a n.4, supra]. Whether a state 
was minimally compliant or not affected where Kebodeaux was to 
register but not whether he had to register.  Therefore, Kebodeaux’s 
location in a minimally compliant state did not impact the fact that he 
was subject to federal penalties for failure to register. See 42 U.S.C. 
§ 14072(i)(3) (applying a federal penalty to particular federal offend-
ers that “knowingly fail[ ] to register in any State in which the person 
resides .  . . ” (emphasis added)). 

8 The Adam Walsh Act made clear, however, that the effective date 
of the repeal of predecessor registry programs would not take effect 
until at least July 27, 2009.  See Pub. L. 109-248, §§ 124, 129, 120 Stat. 
598, 600-01; see also Guidelines for Sex Offender Registration and 
Notification, 73 Fed. Reg. 38030, 38035 (July 2, 2008) (noting that the 
Wetterling Act would be repealed “upon completion of implementa-
tion period for SORNA”). 

9 Reynolds addressed the narrow question of when and how 
SORNA’s particular requirements become effective as to persons 
who committed their offense prior to its enactment.  It does not ad-
dress Congress’s power to prescribe registration requirements for 
those offenders. 
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jority opinion’s reasoning is based on a straightforward 
syllogism: The federal government loses its right to en-
act civil collateral consequences over a federal inmate 
once the inmate is unconditionally released from its su-
pervision; Kebodeaux was released from prison before 
SORNA’s enactment; thus, the federal government no 
longer had federal jurisdiction over Kebodeaux when it 
convicted him for failing to register under SORNA. 
Even if we assume for the sake of argument that the ma-
jority opinion’s jurisdictional premise is correct, Con-
gress exercised “jurisdiction” over Kebodeaux while he 
was still subject to federal restrictions.  That one statute 
has been folded into another does not alter this asser-
tion of civil “power” and “jurisdiction” over Kebodeaux 
as a convicted federal sex offender.  Kebodeaux was al-
ways required to register under federal law; the federal 
government never gave up its “federal” interest in 
Kebodeaux as a convicted federal sex offender.  

It is undisputed that SORNA revamped prior federal 
registration requirements.  Reynolds, 132 S. Ct. at 978. 
SORNA is a broader scheme that applies to a greater 
number of sex offenders than the prior Acts.  See 42 
U.S.C. § 16911(5)-(8).10 In passing it, Congress sought 

10 SORNA was enacted to create a “comprehensive national system 
for the registration of sex offenders by creating a new set of stand-
ards for the states’ Megan’s Laws and imposing registration obliga-
tions on sex offenders.  The SORNA reforms were designed to ‘close 
potential gaps under the old law, and generally strengthen the na-
tionwide network of sex offender registration and notification pro-
grams.’”  United States v. Simington, 2011 WL 145326, at *3 (W.D. 
Tex. Jan. 14, 2011) (internal citations omitted).  Assuming arguendo 
the correctness of the majority’s analysis, the situation might be dif-
ferent if Kebodeaux fell in one of those “gaps” pre-SORNA that was 
filled by SORNA.  But that’s not the case. 

http:16911(5)-(8).10
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to make prior sex offender registration schemes “more 
comprehensive, uniform, and effective.”  Carr v. United 
States, — U.S. —, 130 S. Ct. 2229, 2232, 176 L. Ed. 2d 
1152 (2010). SORNA thus mandates more comprehen-
sive registration information and stringent check-in pro-
tocols.  See id. § 16914. Moreover, prior to SORNA’s 
passage, initial violations of federal registration re-
quirements only constituted a misdemeanor offense, see 
42 U.S.C. § 14072(i), while SORNA makes failure to reg-
ister a felony punishable by up to ten years in prison, see 
18 U.S.C. § 2250. Undoubtedly, then SORNA made im-
portant changes to the scheme previously in place. 

For purposes of addressing the majority opinion’s 
analysis, however, SORNA’s broad applicability com-
pared to prior law is of no relevance.  If this challenge is 
“as-applied,” as Kebodeaux now asserts, then the crux of 
the matter as defined by the majority opinion is whether 
the federal government had asserted jurisdiction to re-
quire civil registration over Kebodeaux as a convicted 
federal sex offender when it had him in its grasp, not 
whether the two statutes are exactly congruent.11 Be-
cause Kebodeaux was indeed subject to federal registra-
tion requirements at the time of his release from prison 
under the Wetterling and Lychner Acts and thereafter 
under SORNA, the “jurisdictional hook” is not an issue. 
It makes little sense to contend that Congress lost its 
power or “jurisdictional hook” over Kebodeaux simply 
because it updated the national sex-offender registration 
system laws. 

11 Again assuming arguendo the validity of the majority opinion’s 
analysis, the situation could be different if SORNA had fundamental-
ly altered Kebodeaux’s requirements by imposing some brand new 
obligation fundamentally different from registration.  But Kebo-
deaux’s basic requirement of registration stayed the same. 

http:congruent.11
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I see no reason to distinguish the jurisdiction (as a 
matter of federal power) exercised over Kebodeaux un-
der SORNA from that exercised under its predecessor 
sex offender registry laws that applied to Kebodeaux. 
Therefore, if we are to assume that Kebodeaux’s convic-
tion would be constitutional had SORNA been enacted 
while he was in prison or on supervised release, then his 
conviction is constitutional given the continuous federal 
jurisdiction Congress exercised over Kebodeaux from 
the time he committed his original sex crime, through 
his imprisonment, at the time of his release, through 
SORNA’s passage, and to the present day.  

In sum, Congress did “strike while the iron was hot,” 
at least as to federal sex offender Kebodeaux, who was 
convicted when SORNA’s predecessors were in place 
and imposed the basic requirement to register as to 
which Kebodeaux later ran afoul.  Kebodeaux’s “as- 
applied” challenge, therefore, should fail, and the con-
viction should be affirmed.  From the majority opinion’s 
failure to do so, I respectfully dissent. 
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APPENDIX B 

UNITED STATES COURT OF APPEALS
 
FOR THE FIFTH CIRCUIT
 

NO. 08-51185 

UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE 

v. 

ANTHONY JAMES KEBODEAUX, ALSO KNOWN AS
 
ANTHONY KEBODEAUX, DEFENDANT-APPELLANT
 

July 25, 2011 

ORDER 

Before: JONES, Chief Judge, and KING, JOLLY, 
DAVIS, SMITH, GARZA, BENAVIDES, STEWART, DENNIS, 
CLEMENT, PRADO, OWEN, ELROD, SOUTHWICK, 
HAYNES and GRAVES, Circuit Judges. 

PER CURIAM: 

A majority of the circuit judges in regular active 
service and not disqualified having voted in favor, on 
the Court’s own motion, to rehear this case en banc. 

It is ordered that this cause shall be reheard by the 
court en banc with oral argument on a date hereafter 
to be fixed. The Clerk will specify a briefing sched-
ule for the filing of supplemental briefs. 
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APPENDIX C 

UNITED STATES COURT OF APPEALS
 
FOR THE FIFTH CIRCUIT 


No. 08-51185 

UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE 

v. 

ANTHONY JAMES KEBODEAUX, ALSO KNOWN AS
 
ANTHONY KEBODEAUX, DEFENDANT-APPELLANT
 

Filed:  July 12, 2011 

Appeal from the United States District Court for the 

Western District of Texas
 

Before:  STEWART, DENNIS and HAYNES, Circuit Judges. 

 PER CURIAM: 

The petition for rehearing en banc, treated as a peti-
tion for panel rehearing, is GRANTED.  We withdraw 
our prior opinion, United States v. Kebodeaux, 634 F.3d 
293 (5th Cir. 2011), and substitute the following.  

Defendant, Anthony Kebodeaux, a federally-
adjudged sex offender, was convicted of knowingly fail-
ing to update his sex offender registration after his in-
trastate change of residence (from El Paso to San Anto- 
nio, Texas) as required by the Sex Offender Regis- 
tration and Notification Act (“SORNA”), 18 U.S.C. 
§ 2250(a)(2)(A) and 42 U.S.C. § 16913.  He was sen-
tenced to twelve months and one day of imprisonment. 
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On appeal, he argues that the Constitution does not 
grant Congress the authority to enact § 2250(a)(2)(A), 
read together with § 16913, because that provision regu-
lates purely intrastate activities, rather than any aspect 
of Congress’s proper domain of interstate commerce— 
and that no other Article I source of authority per- 
mits Congress to impose SORNA ’s registration and 
notification obligations on him.  We conclude that 
§ 2250(a)(2)(A) is constitutional. 

BACKGROUND 

In 1999, Kebodeaux, a twenty-one-year-old member 
of the United States Air Force, was convicted under Ar-
ticle 120 of the Uniform Code of Military Justice 
(“UCMJ”), 10 U.S.C. § 920, of Carnal Knowledge With a 
Child, and sentenced to three months of confinement 
and a bad conduct discharge.  The victim was a fifteen-
year-old with whom Kebodeaux had sexual relations to 
which the victim assented in fact though she lacked the 
legal ability to consent. Kebodeaux served his sentence 
and was discharged from the military.  No term of su-
pervised release was imposed.  

On August 8, 2007, Kebodeaux registered as a sex of-
fender in El Paso, Texas, and reported his residence at a 
street address in that city, in compliance with SORNA. 
See 42 U.S.C. § 16913. On January 24, 2008, El Paso po-
lice were unable to locate Kebodeaux at that address. 
On March 12, 2008, Kebodeaux was found and arrested 
in San Antonio, Texas.  Kebodeaux admits that he did 
not update his registration or otherwise inform authori-
ties of his relocation from El Paso to San Antonio as re-
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quired by SORNA.1  On April 2, 2008, a federal grand 
jury indicted Kebodeaux on one count of violation of 
SORNA, 18 U.S.C. § 2250(a).  

Section 2250(a) makes it a crime punishable by up to 
ten years imprisonment if a person who: 

(1) is required to register under [SORNA];  

(2) 	 (A) is a sex offender as defined for the purposes 
of [SORNA] by reason of a conviction under Feder-
al law (including the [UCMJ]), the law of the Dis-
trict of Columbia, Indian tribal law, or the law of 
any territory or possession of the United States; or 
(B) travels in interstate or foreign commerce, or 
enters or leaves, or resides in, Indian country; and 

(3) 	 knowingly fails to register or update a registra-
tion as required by [SORNA].  

Thus, “Section 2250 imposes criminal liability on two 
categories of persons who fail to adhere to SORNA ’s 
registration [and updating] requirements:  any person 
who is a sex offender ‘by reason of a conviction under 
Federal law, the law of the District of Columbia, Indian 

1  42 U.S.C. § 16913(a) provides:  “A sex offender shall register, and 
keep the registration current, in each jurisdiction where the offender 
resides, where the offender is an employee, and where the offender is 
a student.  For initial registration purposes only, a sex offender shall 
also register in the jurisdiction in which convicted if such jurisdiction 
is different from the jurisdiction of residence.”  42 U.S.C. § 16913(c) 
also provides, “A sex offender shall, not later than 3 business days 
after each change of name, residence, employment, or student status, 
appear in person in at least 1 jurisdiction involved pursuant to sub-
section (a) of this section and inform that jurisdiction of all changes in 
the information required for that offender in the sex offender regis-
try. That jurisdiction shall immediately provide that information to 
all other jurisdictions in which the offender is required to register.” 
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tribal law, or the law of any territory or possession of 
the United States’, § 2250(a)(2)(A), and any other person 
required to register under SORNA who ‘travels in inter-
state or foreign commerce, or enters or leaves, or re-
sides in, Indian country,’ § 2250(a)(2)(B).”  Carr v. Unit-
ed States, — U.S. —, 130 S. Ct. 2229, 2238, 176 L. Ed. 2d 
1152 (2010) (alteration removed).  Accordingly, “[f]or 
persons convicted of sex offenses under federal or Indi-
an tribal law, interstate travel is not a prerequisite to 
§ 2250 liability.”  Id. at 2235 n.3 (citing § 2250(a)(2)(A)). 

In response to Kebodeaux’s pre-trial filings, the Gov-
ernment stated that it was charging Kebodeaux solely 
because he fell under 18 U.S.C. § 2250(a)(2)(A), as he 
qualified as a sex offender “for the purpose of ” SORNA 
“by reason of a conviction under  .  .  .  the [UCMJ]” and 
knowingly failed to update his registration when he 
moved intra-state, within Texas.2  After a bench trial on 
the stipulated facts described above, Kebodeaux was 
convicted and subsequently sentenced below the Sen-
tencing Guidelines recommendation to twelve months 
and one day of imprisonment, with a five-year term of 
supervised release. Kebodeaux timely appeals the con-
stitutionality of his conviction and sentence.  

DISCUSSION 

We review challenges to the constitutionality of a 
conviction de novo.  United States v. Whaley, 577 F.3d 
254, 256 (5th Cir. 2009).  

2 The Government  also stated that it  was not charging Kebo-
deaux under § 2250(a)(2)(B), for having traveled in interstate or for-
eign commerce or having entered an Indian reservation and knowing-
ly having failed to update his registration. 
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Kebodeaux narrowly focuses his challenge exclusive-
ly on § 2250(a)(2)(A)’s punishment of a federal sex of-
fender—who has previously registered under SORNA— 
for knowingly failing to update his registration after an 
intrastate relocation in violation of the registration re-
quirement imposed by § 16913. He concedes the consti-
tutional validity of the balance of SORNA’s provisions.  

We must begin any assessment of the constitution-
ality of a duly-enacted federal statute with a “presump-
tion of constitutionality.” United States v. Morrison, 
529 U.S. 598, 607, 120 S. Ct. 1740, 146 L. Ed. 2d 658 
(2000). This presumption itself is grounded in the Con-
stitution: “Due respect for the decisions of a coordinate 
branch of Government demands that we invalidate a 
congressional enactment only upon a plain showing that 
Congress has exceeded its constitutional bounds.” Id.  
We remain, of course, mindful that in some cases a party 
will succeed in making this “plain showing,” and that in 
those cases it is our obligation to declare the law uncon-
stitutional. Cf.  Morrison, 529 U.S. at 616, 627, 120 
S. Ct. 1740 (holding part of the Violence Against Women 
Act outside Congress’s authority to enact); United 
States v. Lopez, 514 U.S. 549, 567-68, 115 S. Ct. 1624, 131 
L. Ed. 2d 626 (1995) (holding the Gun-Free School Zones 
Act unconstitutional).  

Along these lines, we note that we do not write on a 
blank slate as to SORNA, as it has withstood constitu-
tional scrutiny on a number of fronts in the years since 
its enactment.  Our court has previously held that, as 
applied to sex offenders who traveled across state lines, 
§ 16913, taken together with § 2250(a)(2)(B), does not 
run afoul of the Commerce Clause, United States v. 
Whaley, 577 F.3d 254, 258 (5th Cir. 2009), the Due Pro-
cess Clause, id. at 262, or the non-delegation doctrine, 
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id. at 264. We have also held that SORNA comports 
with the requirements of the Ex Post Facto Clause be-
cause “the forbidden act [viz., failure to register] is not 
one which was legal at the time [the appellant] commit-
ted it.” United States v. Young, 585 F.3d 199, 203-04 (5th 
Cir. 2009); see also Smith v. Doe, 538 U.S. 84, 92, 123 
S. Ct. 1140, 155 L. Ed. 2d 164 (2003) (holding Alaska’s 
state sex offender statute did not run afoul of the Ex 
Post Facto Clause because the law was “a regulatory 
scheme that is civil and nonpunitive” in intention and in 
fact). We have rejected challenges to the application of 
SORNA under the Due Process Clause where the in-
volved states maintained sex offender registries but had 
not formally implemented SORNA. United States v. 
Heth, 596 F.3d 255, 259 (5th Cir. 2010).  We also have 
held that SORNA does not “compel the States to enact 
or enforce a federal regulatory program” in violation of 
the Tenth Amendment.  United States v. Johnson, 632 
F.3d 912, 920 (5th Cir. 2011) (quoting Printz v. United 
States, 521 U.S. 898, 935, 117 S. Ct. 2365, 138 L. Ed. 2d 
914 (1997)), petition for cert. filed, No. 10-10330 (U.S. 
filed May 3, 2011).3  Furthermore, no other circuit has 

3 We have moreover reiterated and reaffirmed each of these hold-
ings in a range of unpublished cases. See United States v. Byrd, 
No. 09-51108, 2011 WL 990304, at *4-5, 2011 U.S. App. LEXIS 5962, 
at *10-12 (5th Cir. Mar. 22, 2011) (following Heth and Whaley); Unit-
ed States v. Koch, 403 Fed. Appx. 917, 917 (5th Cir. 2010) (following 
Whaley); United States v. Ross, 385 Fed. Appx. 364, 365 (5th Cir. 
2010) (following Heth and Whaley), cert. denied, — U.S. —, 131 S. Ct. 
583, 178 L. Ed. 2d 425 (2010); United States v. Marrufo, 381 Fed. 
Appx. 403, 404-05 (5th Cir. 2010) (following Heth and Whaley); Unit-
ed States v. Contreras, 380 Fed. Appx. 434, 435-36 (5th Cir. 2010) (fol-
lowing Heth and Whaley); United States v. McBroom, No. 09-50443, 
2010 U.S. App. LEXIS 11113, at *3-4 (5th Cir. June 1, 2010) (follow-
ing Heth and Whaley), cert. denied, — U.S. —, 131 S. Ct. 484, 178 
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held any portion of SORNA unconstitutional,4 and the 
few district courts that have rejected any part of 
SORNA as unconstitutional have all been reversed or 
overruled on the merits.  See, e.g., United States v. 
Waybright,561 F. Supp. 2d 1154, 1168 (D. Mont. 2008), 
overruled by United States v. George, 625 F.3d 1124, 
1129 n.2 (9th Cir. 2010); United States v. Powers, 544 F. 
Supp. 2d 1331, 1336 (M.D. Fla. 2008), rev’d, 562 F.3d 
1342, 1344 (11th Cir. 2009) (per curiam); United States v. 
Guzman, 582 F. Supp. 2d 305, 315 (N.D.N.Y. 2008), rev’d, 
591 F.3d 83, 89-91 (2d Cir. 2010), cert. denied, — U.S. —, 
130 S. Ct. 3487, 177 L. Ed. 2d 1080, 1081 (2010); United 
States v. Hall, 577 F. Supp. 2d 610, 623 (N.D.N.Y. 2008), 
rev’d sub nom. United States v. Guzman, 591 F.3d at 89-
91. 

Of these various cases upholding SORNA, the Ninth 
Circuit’s decision in George is the one that directly ad-
dressed the issue presented by this appeal.  The Ninth 

L. Ed. 2d 306 (2010); United States v. Slater, 373 Fed. Appx. 526, 527 
(5th Cir. 2010) (following Young); United States v. Knezek, 
No. 09-50438, 2010 WL 1655321, at *1, 2010 U.S. App. LEXIS 8585, 
at *2-3 (5th Cir. Apr. 26, 2010) (following Heth and Whaley); United 
States v. Letourneau, 342 Fed. Appx. 24, 26-27 (5th Cir. 2009) (follow-
ing Whaley), cert. denied, — U.S. —, 130 S. Ct. 1736, 176 L. Ed. 2d 
214 (2010); United States v. Puente, 348 Fed. Appx. 76, 77 (5th Cir. 
2009) (following Whaley), cert. denied, — U.S. —, 130 S. Ct. 1747, 176 
L. Ed. 2d 219 (2010). 

4  The Ninth Circuit had held that one portion of the regulations is-
sued by the Attorney General under SORNA posed an Ex Post Facto 
Clause problem as to the narrow category of federally-adjudicated 
juvenile delinquents.  See United States v. Juvenile Male, 590 F.3d 
924 (9th Cir. 2010).  The Supreme Court, however, recently vacated 
that decision on mootness grounds without reaching the merits of the 
Ninth Circuit’s ruling. United States v. Juvenile Male, No. 09-940, 
2011 WL 2518925, at *3 (U.S. June 27, 2011). 
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Circuit held that Congress acted within its powers, ex-
plaining that “SORNA’s registration requirements in 
[§ 2250(a)(2)(A)] are valid based on the federal govern-
ment’s ‘direct supervisory interest’ over federal sex of-
fenders.” 625 F.3d at 1130 (quoting Carr, 130 S. Ct. at 
2239).5  While George, of course, does not bind us, “[w]e 
are always chary to create a circuit split,” Alfaro v. 
Comm’r, 349 F.3d 225, 229 (5th Cir. 2003), absent a “per-
suasive reason” for doing so, United States v. Adam, 296 
F.3d 327, 332 (5th Cir. 2002).  

5  The district courts that have considered the question have like-
wise consistently held that § 2250(a)(2)(A) is constitutional. See 
United States v. Morales, 258 F.R.D. 401, 406 (E.D. Wash. 2009), ap-
peal docketed, No. 09-30344 (9th Cir. filed Sept. 23, 2009); United 
States v. Thompson, 595 F. Supp. 2d 143, 145-46 (D. Me. 2009), aff ’d 
on other grounds, No. 09-1946, 2011 WL 2163601, 2011 U.S. App. 
LEXIS 11408 (1st Cir. June 3, 2011) (unpublished); United States v. 
Yelloweagle, No. 08-cr-364, 2008 WL 5378132, at *1-2, 2008 U.S. Dist. 
LEXIS 105479, at *3-5 (D. Colo. Dec. 23, 2008), aff ’d on other 
grounds, No. 09-1247, 2011 WL 1632095, 2011 U.S. App. LEXIS 8934 
(10th Cir. May 2, 2011); United States v. Santana, 584 F. Supp. 2d 
941, 946-47 (W.D. Tex. 2008), appeal docketed, No. 08-51226 (5th Cir. 
filed Dec. 5, 2008); United States v. Reeder, No. EP-08-CR-977, 2008 
WL 4790114, 2008 U.S. Dist. LEXIS 105968 (W.D. Tex. Oct. 31, 
2008), appeal docketed, No. 08-51212 (5th Cir. filed Nov. 26, 2008); 
United States v. Torres, 573 F. Supp. 2d 925, 935-36 (W.D. Tex. 
2008), appeal docketed, No. 09-50204 (5th Cir. filed Mar. 16, 2009); 
United States v. Senogles, 570 F. Supp. 2d 1134, 1147 (D. Minn. 2008); 
see also United States v. David, No. 1:08-cr-11, 2008 WL 2045830, at 
*8-9, 2008 U.S. Dist. LEXIS 38613, at *26 n.11 (W.D. N.C. May 12, 
2008) (suggesting that § 2250(a)(2)(A) is constitutional in dicta), aff ’d, 
333 Fed. Appx. 726 (4th Cir. 2009) (unpublished); United States v. 
Voice, 621 F. Supp. 2d 741, 760 (D.S.D. 2009) (holding that a sex of-
fender convicted under federal law in Indian country and then resid-
ing in Indian country could be constitutionally convicted under 
§ 2250(a)(2)(A)), aff ’d, 622 F.3d 870 (8th Cir. 2010), cert denied, — 
U.S. —, 131 S. Ct. 1058, 178 L. Ed. 2d 875 (2011). 
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Kebodeaux thus faces a high, though not insurmount-
able, hurdle to reversal:  he must overcome the pre-
sumption of constitutionality we accord a federal statute 
and convince us to create a circuit split.  In our assess-
ment, Kebodeaux has not cleared this bar. 

The arguments that Kebodeaux made in support of 
his position to the district court and in his initial briefing 
to our court focused on the Commerce Clause.  As dis-
cussed above, SORNA makes it a federal offense, 
through § 2250(a)(2)(B), for a sex offender convicted un-
der state or federal law to knowingly fail to update his 
SORNA registration after traveling in interstate com-
merce. This court and others have consistently held 
that § 2250(a)(2)(B) is a constitutional execution of Con-
gress’s power to regulate the channels of, and persons 
in, interstate commerce.6  Kebodeaux does not question 
those holdings or the constitutionality of § 2250(a)(2)(B). 
He argues only that § 2250(a)(2)(A) is unconstitutional 
because it is an invalid attempt by Congress to regulate 
intrastate activities, rather than interstate commerce.  

Kebodeaux’s argument ignores the fact that 
§ 2250(a)(2)(A) does not depend on the “interstate com-
merce” jurisdictional hook.  That subsection expressly 
deals with persons convicted under federal sex offender 
statutes and is conspicuously lacking the interstate 
travel element of § 2250(a)(2)(B); this distinction is 
plainly intentional, see Carr, 130 S. Ct. at 2238. Federal 
sex offender statutes themselves are promulgated under 

6 Whaley, 577 F.3d at 258; accord George, 625 F.3d at 1129-30; 
Guzman, 591 F.3d at 90; United States v. Gould, 568 F.3d 459, 470-72 
(4th Cir. 2009), cert. denied, — U.S. —, 130 S. Ct. 1686, 176 L. Ed. 2d 
186 (2010); United States v. Ambert, 561 F.3d 1202, 1210-11 (11th Cir. 
2009); United States v. May, 535 F.3d 912, 921-22 (8th Cir. 2008). 
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various provisions of Article I.  See, e.g., 18 U.S.C. 
§ 2243(a) (criminalizing “sexual abuse of a minor or 
ward” in United States “special maritime and territorial 
jurisdiction”, pursuant to Congress’s Article I power 
“[t]o define and punish  . . . felonies committed on the 
high seas”).  In the present case, Congress had the au-
thority to enact Article 120 of the UCMJ, criminalizing 
sexual abuse of a minor by a member of the military, 
pursuant to its power to regulate the military under Ar-
ticle I, Section 8, Clause 14 of the United States Consti-
tution.7  Kebodeaux does not suggest that Congress 
lacked the authority to criminalize the conduct of which 
he was convicted or that the statute under which he was 
convicted was unconstitutional.  

The question then becomes whether Congress’s pow-
er over federal sex offenses stretches far enough to en-
compass a registration requirement.  The Necessary 
and Proper Clause of the Constitution gives Congress 
the power “[t]o make all laws which shall be necessary 
and proper for carrying into Execution” the enumerated 
powers. U.S. CONST., art. I, § 8, cl. 18. Our analysis of 
this issue is governed by United States v. Comstock, — 
U.S. —, 130 S. Ct. 1949, 176 L. Ed. 2d 878 (2010). 

7  To the extent that the UCMJ applies to members of the National 
Guard when engaged in certain functions in federal service, see 
10 U.S.C. § 802(a)(3), Article 120 likely also derives from Article I, 
§ 8, clause 16, which authorizes laws “for organizing, arming, and dis-
ciplining, the Militia, and for governing such Part of them as may be 
employed in the Service of the United States.”  In any event, as ap-
plied to Kebodeaux, at the time of his conviction a member of the 
regular armed forces of the United States, the relevant source of au-
thority is clause 14. 
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In Comstock, the Court held constitutional a civil 
commitment statute for sexually-dangerous federal 
prisoners, 18 U.S.C. § 4248, under the Necessary and 
Proper Clause. Id. at 1954. The Court pointed to “five 
considerations” that supported the conclusion that the 
statute was constitutional:  

(1) the breadth of the Necessary and Proper Clause, 
(2) the long history of federal involvement in this 
arena, (3) the sound reasons for the statute’s enact-
ment in light of the Government’s custodial interest 
in safeguarding the public from dangers posed by 
those in federal custody, (4) the statute’s accommoda-
tion of state interests, and (5) the statute’s narrow 
scope. 

Id. at 1965. These five considerations must be part of 
our assessment here, but we note at the outset that 
these “considerations” are not factors to be balanced or 
that may cut for or against the constitutionality of a 
statute but rather an articulation of every reason sup-
porting the Court’s conclusion that the civil commitment 
at issue in Comstock was constitutional.  Comstock does 
not require that every one of these considerations be 
present in every case, nor does Comstock in any respect 
purport to overrule the Court’s prior decisional law.  Ra-
ther, Comstock demonstrates the distillation and appli-
cation of existing law under the Necessary and Proper 
Clause to a particular statute.  

As Comstock and the cases on which it relies make 
clear, two of the considerations—the first and third—are 
and have long been required in every case decided under 
the Necessary and Proper Clause:  first, that the chal-
lenged statute must “constitute[ ] a means that is ra-
tionally related to the implementation of a constitution-
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ally enumerated power,” id. at 1956 (citing M’Culloch v. 
Maryland, 17 U.S. (4 Wheat.) 316, 421, 4 L. Ed. 579 
(1819), and Sabri v. United States, 541 U.S. 600, 605, 124 
S. Ct. 1941, 158 L. Ed. 2d 891 (2004)); and, second, that 
the statute must similarly reflect a “ ‘means  .  .  .  “rea-
sonably adapted” to the attainment of a legitimate 
end under’ ” an enumerated power, id. at 1957 (quoting 
Gonzales v. Raich, 545 U.S. 1, 37, 125 S. Ct. 2195, 162 
L. Ed. 2d 1 (2005) (Scalia, J., concurring) (quoting Unit-
ed States v. Darby, 312 U.S. 100, 121, 61 S. Ct. 451, 85 
L. Ed. 609 (1941))); see also id. at 1961 (“Moreover, 
§ 4248 is ‘reasonably adapted’ to Congress’ power to act 
as responsible federal custodian (a power that rests, in 
turn, on federal criminal statutes that legitimately seek 
to implement constitutionally enumerated authority.” 
(quoting Darby, 312 U.S. at 121, 61 S. Ct. 451))).  The 
remaining three considerations addressed in Comstock 
further inform rather than define the inquiry. See, e.g., 
id. at 1959 (“We recognize that even a longstanding his-
tory of related federal action does not demonstrate a 
statute’s constitutionality.  A history of involvement, 
however, can nonetheless be ‘helpful in reviewing the 
substance of a congressional statutory scheme.’ ” (inter-
nal citations omitted) (quoting Raich, 545 U.S. at 21, 125 
S. Ct. 2195)). 

We thus address the fundamental inquiry under the 
Necessary and Proper Clause, that is, the first and third 
Comstock factors:  is the challenged statute rationally 
related to an enumerated power and reasonably adapted 
to serve that end? On these questions, the Supreme 
Court’s decision in Carr offers, as the Ninth Circuit 
noted in George, useful guidance. In explaining 
why § 2250(a)(2)(B) should be read differently from 
§ 2250(a)(2)(A), the Court held that  
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Congress  .  .  .  chose to handle federal and state sex 
offenders differently.  There is nothing “anomal[ous]” 
about such a choice. To the contrary, it is entirely 
reasonable for Congress to have assigned the Federal 
Government a special role in ensuring compliance 
with SORNA’s registration requirements by federal 
sex offenders—persons who typically would have 
spent time under federal criminal supervision.  It is 
similarly reasonable for Congress to have given the 
States primary responsibility for supervising and en-
suring compliance among state sex offenders and to 
have subjected such offenders to federal criminal lia-
bility only when, after SORNA’s enactment, they use 
the channels of interstate commerce in evading a 
State’s reach.  

. . . 

.  .  .  Congress in § 2250 exposed to federal crimi-
nal liability, with penalties of up to 10 years’ impris-
onment, persons required to register under SORNA 
over whom the Federal Government has a direct su-
pervisory interest or who threaten the efficacy of the 
statutory scheme by traveling in interstate com-
merce. 

130 S. Ct. at 2238-39; see also George, 625 F.3d at 1130 
(quoting Carr, 130 S. Ct. at 2238, 2239).  This quotation 
from Carr8 thus suggests that § 2250(a) makes SORNA 

8 As quoted above, the prior paragraph to this sentence refers to 
federal prisoners “who typically would have spent time under federal 
criminal supervision.”  Id. at 2238 (emphasis added).  Carr therefore 
does not distinguish between the federal government’s interest in 
current and former prisoners; to the contrary, this language suggests 
that past federal criminal supervision can still be a basis for a suffi-
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applicable two categories of sex offenders for two dis-
tinct reasons: (1) state offenders who move across state 
lines and thus threaten to undermine the sex offender 
registration laws that every state has enacted, and 
(2) federal offenders—not because of any federal con-
cern about their impact on or relationship to the nation-
wide registration scheme, but rather because of the dis-
tinct consideration of “the Federal Government[’s] di-
rect supervisory interest” over former federal prison-
ers. Id. at 2239.9  This logic traces the authority for § 
2250, in Kebodeaux’s case, through the Necessary and 
Proper Clause back ultimately to the power to “make 
Rules for the Government and Regulation of the land 
and naval Forces.”  U.S. CONST., art. I, § 8, cl. 14. That 
is, inasmuch as Congress had the power to enact Article 
120 of the UCMJ, Congress also has  

the additional power to imprison people who violate 
th[at]  .  .  .  law[ ], and the additional power to pro-
vide for the safe and reasonable management of 
those prisons, and the additional power to regulate 
the prisoners’ behavior even after their release.  Of 
course, each of those powers, like the powers ad-
dressed in Sabri, Hall, and McCulloch, is ultimately 
“derived from” an enumerated power. 

Comstock, 130 S. Ct. at 1964 (quoting United States v. 
Hall, 98 U.S. 343, (8 Otto) 345 (1879)).  

cient present interest to permit the registration requirement at issue 
here. 

9 The language in Carr concerning § 2250(a)(2)(A) is not strictly 
part of the binding holding of the Court’s opinion, but we are never-
theless hesitant to discard wholesale any portion of a recent Supreme 
Court decision discussing this very statute. 
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Kebodeaux argues that Comstock’s endorsement of 
Congress’s “power to regulate prisoners’ behavior even 
after their release,” id., refers only to the power to au-
thorize probation and supervised release as part of a 
criminal sentence; he then contends that these powers 
are different in kind from the obligations imposed under 
SORNA because they are imposed at the time of the 
criminal judgment.  This purported distinction conflates 
the question of the Article I power to impose an obliga-
tion with that of the limitations that the Ex Post Facto 
Clause, U.S. CONST., art. I, § 9, cl. 3,10 interposes.  To be 
a permissible exercise of Congress’s powers, a law must 
of course both be authorized under Article I, § 8, and not 
be prohibited under Article I, § 9, or the various other 
provisions of and amendments to the Constitution that 
pose substantive limits on Congress’s power. See Com-
stock, 130 S. Ct. at 1956 (“The question presented is 
whether the Necessary and Proper Clause, Art. I, § 8, 
cl. 18, grants Congress authority sufficient to enact the 
statute before us. In resolving that question, we as-
sume, but we do not decide, that other provisions of the 
Constitution—such as the Due Process Clause—do not 
prohibit [the law at issue].”).  Supervised release must 
be imposed as part of criminal judgment because it is  
punitive, but our precedent holds—following the Su-
preme Court—that the minimal reporting requirements 

10 As we noted in Young, there are in fact two clauses barring the 
federal government as well as the states “from enacting any law 
‘which imposes a punishment for an act which was not punishable at 
the time it was committed; or imposes additional punishment to that 
then prescribed  . . . . ’ ” 585 F.3d at 202 (quoting Cummings v. 
Missouri, 71 U.S. (4 Wall.) 277, 325-26, 18 L. Ed. 356 (1867)).  Article 
I, § 9, clause 3, is the clause that restricts the federal government’s 
power. 
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under SORNA are not punitive within the meaning of 
the Ex Post Facto Clause.  Young, 585 F.3d at 202-06 
(citing Smith, 538 U.S. at 95, 123 S. Ct. 1140).  Both, 
however, are post-release regulations of the behavior of 
former federal prisoners and derive from the same 
source of authority as an Article I, § 8 matter.  That is, 
no one contests that Congress may impose some post-
release obligations on a federal prisoner; this case simp-
ly presents the question of whether the fact that those 
regulations are, as SORNA’s are, non-punitive, civil col-
lateral consequences—and thus not subject to Ex Post 
Facto Clause limitations—weakens that authority to the 
point of unconstitutionality.  Kebodeaux offers no au-
thority that it does, and we hold that it does not. 

This analysis converges with the fifth Comstock con-
sideration, the narrow scope of the challenged statute. 
That is, we need not “fear that our holding today confers 
on Congress a general ‘police power, which the Founders 
denied the National Government and reposed in the 
States.’ ”  Comstock, 130 S. Ct. at 1964 (quoting Morri-
son, 529 U.S. at 618, 120 S. Ct. 1740).  SORNA applies 
only to narrow, specific class of federal offenders who 
Congress has concluded present a high risk to the pub-
lic—and imposes only them the non-punitive obligation 
that they provide basic registration information to state 
and local governments.11  The law does not draw within 

11 We recognize that SORNA is not as narrow in the scope of its 
application as is § 4248, see Comstock, 130 S. Ct. at 1964-65 (explain-
ing that the law had only been applied to civilly commit 105 sexually-
dangerous persons, and that the law did not extend to persons wholly 
released from federal custody), but the limited nature of the obliga-
tions SORNA imposes—notification and registration—contrasts 
sharply with the indefinite civil commitment in a Bureau of Prisons 

http:governments.11
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its sweep all persons convicted of federal crimes, and it 
does not impose significant burdens on those to whom it 
applies. We need not, that is, even decide the question 
of whether Congress may permissibly establish non-
punitive collateral consequences for all federal crimes— 
only sex offenses; and we may rely on the Ex Post Facto 
Clause to provide a separate outer boundary on the 
kinds of obligations that Congress may require. In 
short, this limited extension of federal authority is un-
likely to devolve into the general police power that the 
Supreme Court has repeatedly cautioned does not rest 
with the federal government.  

Turning to the second Comstock consideration—the 
history of federal action in the arena, we agree that fed-
eral sex offender registration laws are of relatively re-
cent vintage.  See Carr, 130 S. Ct. at 2232 (noting that 
federal sex offender registration laws date to 1994). 
However, we do not consider that “relatively recent vin-
tage” to be dispositive, and the Court in Comstock did 
not make it so.  

 The fourth consideration, the extent of the statute’s 
accommodation of state interests, is addressed to some 
degree by our opinion in Johnson. We held there that 
SORNA as a whole poses no Tenth Amendment problem 
because the law imposes no actual mandate on the 
states:  “While SORNA orders sex offenders traveling 
interstate to register and keep their registration cur-
rent, SORNA does not require the States to comply with 
its directives.  Instead, the statute allows jurisdictions to 
decide whether to implement its provisions or lose ten 
percent of their federal funding otherwise allocated for 

mental health facility that § 4248 authorizes so as to counterbalance 
SORNA’s more expansive reach. 



 

 

 
 

 

    

 
 

 
 

 
 

 

 

 

 

  

92a 

criminal justice assistance.”  632 F.3d at 920 (citing 
42 U.S.C. § 16925(a)).  By affording states the option to 
decline to comply with the law’s specific requirements, 
SORNA provides some accommodation of state inter-
ests. Further, the subsection in question addresses the 
federal interest in a federal convict.  See George, 625 
F.3d at 1130.  

 We therefore read Comstock and Carr as supporting 
our holding that Congress had the authority under Arti-
cle I of the Constitution to devise a narrow, non-punitive 
collateral regulatory consequence to this particular 
high-risk category of federal criminal convictions. 
Kebodeaux has failed to make the “plain,” Morrison, 529 
U.S. at 607, 120 S. Ct. 1740, and “persuasive,” Adam, 
296 F.3d at 332, showing we demand before overturning 
the considered judgment of the legislative and executive 
branches of the federal government and departing from 
that of the remainder of the judicial branch. 

CONCLUSION 

Accordingly, we conclude that § 2250(a)(2)(A)’s appli-
cation to intra-state violations of SORNA by sex offend-
ers convicted under federal law is constitutional.  The 
judgment of the district court is AFFIRMED. 

DENNIS, Circuit Judge, concurring in the judgment 
and assigning reasons: 

 Defendant Anthony Kebodeaux, a federally-adjudged 
sex offender, was convicted of knowingly failing to up-
date his sex offender registration after his intra-state 
change of residence (from El Paso to San Antonio, Tex-
as) as required by the Sex Offender Registration and 
Notification Act (“SORNA”), 18 U.S.C. § 2250(a)(2)(A) 
and 42 U.S.C. § 16913. He was sentenced to twelve 
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months and one day of imprisonment.  On appeal, he ar-
gues that the Constitution does not grant Congress the 
authority to enact § 2250(a)(2)(A) because that provision 
regulates purely intra-state activities, rather than any 
aspect of Congress’s proper domain of interstate com-
merce. I conclude, however, that § 2250(a)(2)(A) is con-
stitutional because it is not a stand-alone statute, but is 
part of SORNA and necessary to make SORNA effective 
in regulating the channels of, and persons in, interstate 
commerce. 

Under § 2250(a)(2)(B), SORNA makes it a federal of-
fense for a sex offender convicted under state or federal 
law to knowingly fail to update his SORNA registration 
after traveling in interstate commerce.  This court and 
others have consistently held that § 2250(a)(2)(B) is 
a constitutional execution of Congress’s power to regu-
late the channels of, and persons in, interstate com-
merce.1 Kebodeaux does not question those holdings or 
the constitutionality of § 2250(a)(2)(B).  He argues only 
that § 2250(a)(2)(A), in isolation, is unconstitutional be-
cause it is an invalid attempt by Congress to regulate 
intra-state activities, rather than interstate commerce. 

 Kebodeaux’s challenge is without merit because 
§ 2250(a)(2)(A) is an integral part of SORNA, rather 
than a stand-alone provision, and, as such, it is a consti-
tutional regulation of intra-state activities that is neces-
sary and proper to make SORNA, particularly 
§ 2250(a)(2)(B), effective as a regulation of interstate 

1 United States v. Whaley, 577 F.3d 254, 258 (5th Cir. 2009); ac- 
cord United States v. Guzman, 591 F.3d 83, 90 (2d Cir. 2010); United 
States v. Gould, 568 F.3d 459, 470-72 (4th Cir. 2009); United States v. 
Ambert, 561 F.3d 1202, 1210-11 (11th Cir. 2009); United States v. 
May, 535 F.3d 912, 921-22 (8th Cir. 2008). 
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commerce. As structured, SORNA is designed to “ad-
dress the deficiencies in prior law that had enabled sex 
offenders to slip through the cracks” by moving inter-
state.2  It recognizes that “ ‘every state ha[s] enacted 
some’ type of [sex offender] registration system”3 and 
that “Congress  .  .  .  conditioned certain federal funds 
on States’ adoption of  ‘criminal penalties’ on any person 
‘required to register under a State program  .  .  .  who 
knowingly fails to so register and keep such registration 
current.’ ”4  In this manner, SORNA gave “the States 
primary responsibility for supervising and ensuring 
compliance among state sex offenders.”5 Through  
§ 2250(a)(2)(B), however, it “exposed to federal criminal 
liability  .  .  . persons required to register under 
SORNA  .  .  .  who threaten the efficacy of the statutory 
scheme by traveling in interstate commerce.”6  Moreo-
ver, Congress did not delegate to the states the addi-
tional responsibility of prosecuting sex offenders con-
victed under federal law who fail to update their regis-
trations after in-state residence changes.  Rather, 
SORNA makes such an intra-state re-registration fail-
ure a federal offense amenable to prosecution by the 

2 Carr v. United States, — U.S. —, 130 S. Ct. 2229, 2240, 176 L. Ed. 
2d 1152 (2010) (also quoting 42 U.S.C. § 16901 as stating, “ ‘Congress 
in this chapter establishes a comprehensive national system for the 
registration of [sex] offenders’” (alteration in original)). 

3 Id. at 2239 n.7 (alteration omitted) (quoting Smith v. Doe, 538 U.S. 
84, 90, 123 S. Ct. 1140, 155 L. Ed. 2d 164 (2003)). 

4 Id. at 2238-39 (second alteration in original) (quoting Jacob Wet-
terling Crimes Against Children and Sexually Violent Offender Reg-
istration Act, Pub. L. 103-322, tit. XVII, § 170101(c), 108 Stat. 2041 
(1994) (codified at 42 U.S.C. § 14071(d))). 

5 Id. at 2238. 
6 Id. at 2239. 
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federal government.  Accordingly, § 2250(a)(2)(A) helps 
to make SORNA’s regulation of interstate commerce ef-
fective by obviating potential sources of interference or 
disruption of that objective.  For example, had Congress 
not criminalized federal sex offenders’ undocumented, 
intra-state residence changes, there would be no deter-
rence to their moving intra-state without re-registering. 
This would have caused disparate and delayed enforce-
ment of SORNA against federal sex offenders, allowing 
them to establish residences in some states as apparent 
law abiders, which would have made them difficult to 
monitor either in-state or in interstate commerce. 

I. 

On April 2, 2008, a federal grand jury indicted Kebo-
deaux on one count of violating SORNA, 18 U.S.C. 
§ 2250(a).7  Section 2250(a) provides for up to ten years’ 
imprisonment for:

 Whoever— 

(1) is required to register under the Sex Offender 
Registration and Notification Act;  

7  42 U.S.C. § 16913(a) requires, “A sex offender shall register, and 
keep the registration current, in each jurisdiction where the offender 
resides, where the offender is an employee, and where the offender is 
a student.  For initial registration purposes only, a sex offender shall 
also register in the jurisdiction in which convicted if such jurisdiction 
is different from the jurisdiction of residence.”  42 U.S.C. § 16913(c) 
also provides, “A sex offender shall, not later than 3 business days 
after each change of name, residence, employment, or student status, 
appear in person in at least 1 jurisdiction involved pursuant to sub-
section (a) of this section and inform that jurisdiction of all changes in 
the information required for that offender in the sex offender regis-
try. That jurisdiction shall immediately provide that information to 
all other jurisdictions in which the offender is required to register.” 
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(2)(A) is a sex offender as defined for the purposes 
of the Sex Offender Registration and Notification 
Act by reason of a conviction under Federal law 
(including the Uniform Code of Military Justice), 
the law of the District of Columbia, Indian tribal 
law, or the law of any territory or possession of the 
United States; or  

(B) travels in interstate or foreign commerce, or 
enters or leaves, or resides in, Indian country; and 

(3) knowingly fails to register or update a registra-
tion as required by the Sex Offender Registration 
and Notification Act.  

Thus, “Section 2250 imposes criminal liability on two 
categories of persons who fail to adhere to SORNA’s 
registration [and updating] requirements:  any person 
who is a sex offender ‘by reason of a conviction under 
Federal law, the law of the District of Columbia, Indian 
tribal law, or the law of any territory or possession of 
the United States,’ § 2250(a)(2)(A), and any other person 
required to register under SORNA who ‘travels in inter-
state or foreign commerce, or enters or leaves, or re-
sides in, Indian country,’ § 2250(a)(2)(B).”  Carr v. Unit-
ed States, — U.S. —, 130 S. Ct. 2229, 2238, 176 L. Ed. 2d 
1152 (2010) (alteration omitted).  Accordingly, “[f]or per-
sons convicted of sex offenses under federal or Indian 
tribal law, interstate travel is not a prerequisite to 
§ 2250 liability.”  Id. at 2235 n.3 (citing § 2250(a)(2)(A)). 

Kebodeaux narrowly focuses his challenge exclusively 
on § 2250(a)(2)(A)’s punishment of a federal sex offender 
for knowingly failing to update his registration after an 
intra-state relocation.  He concedes the constitutional 
validity of the balance of SORNA’s provisions. 
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II. 

Yet, as the Supreme Court recently explained in 
Carr v. United States—holding that “[l]iability under 
§ 2250[(a)(2)(B)]  .  .  .  cannot be predicated on pre-
SORNA travel,” 130 S. Ct. at 2233—“Section 2250 is not 
a stand-alone response to the problem of missing sex of-
fenders; it is embedded in [the] broader statutory 
scheme” of the Adam Walsh Child Protection and Safety 
Act of 2006, Pub. L. No. 109-248, 120 Stat. 587, which 
was “enacted to address the deficiencies in prior law 
that had enabled sex offenders to slip through the 
cracks” of state-based sex offender registration sys-
tems. Carr, 130 S. Ct. at 2240 (also quoting 42 U.S.C. 
§ 16901 for the proposition that “ ‘Congress in this chap-
ter establishes a comprehensive national system for the 
registration of [sex] offenders’ ” (alteration in original)); 
see also, e.g., United States v. Whaley, 577 F.3d 254, 259 
(5th Cir. 2009) (“SORNA[ ] focus[es] on the problem of 
sex offenders escaping their registration requirements 
through interstate travel  .  .  .  .  ”); United States v. 
Ambert, 561 F.3d 1202, 1212 (11th Cir. 2009) (Congress 
enacted SORNA “to create an interstate system to coun-
teract the danger posed by sex offenders who slip 
through the cracks or exploit a weak state registration 
system by traveling or moving to another state without 
registering therein.’ ” (citing 42 U.S.C. § 16901)). 

 Accordingly, in Carr, the Supreme Court described 
how SORNA’s various sections work together to further 
the joint state-federal goals of comprehensive identifica-
tion and registration of all state and federal sex offend-
ers and punishing those who knowingly avoid updating 
their registrations:  
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Among its many provisions, SORNA instructs States 
to maintain sex-offender registries that compile an 
array of information about sex offenders, [42 U.S.C.] 
§ 16914; to make this information publicly available 
online, § 16918; to share the information with other 
jurisdictions and with the Attorney General for inclu-
sion in a comprehensive national sex-offender regis-
try, §§ 16919-16921; and to “provide a criminal penal-
ty that includes a maximum term of imprisonment 
that is greater than 1 year for the failure of a sex of-
fender to comply with the requirements of this sub-
chapter,” § 16913(e).  Sex offenders, in turn, are re-
quired to “register, and keep the registration cur-
rent, in each jurisdiction where the offender resides, 
where the offender is an employee, and where the of-
fender is a student,” § 16913(a), and to appear in per-
son periodically to “allow the jurisdiction to take a 
current photograph, and verify the information in 
each registry in which that offender is required to be 
registered,” § 16916.  

Carr, 130 S. Ct. at 2240-41. The Court continued, “By 
facilitating the collection of sex-offender information 
and its dissemination among jurisdictions, these provi-
sions, not § 2250, stand at the center of Congress’ effort 
to account for missing sex offenders.”  Id. at 2241. 
Therefore, 28 U.S.C. § 2250(a)(2)(A), a subsection of that 
same statute, clearly was not enacted as a stand-alone 
provision, but rather as a complement to the Act’s other 
provisions.  Cf. Whaley, 577 F.3d at 259 (stating that 
§ 2250 is “complementary” to SORNA’s registration re-
quirements in § 16913 (citing United States v. Dixon, 
551 F.3d 578, 582 (7th Cir. 2008))).  
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III. 

The Necessary and Proper Clause of the Constitution 
gives Congress the power “[t]o make all Laws which 
shall be necessary and proper for carrying into Execu-
tion” the enumerated powers.  U.S. Const. art. 1, § 8, 
cl. 18. Specifically, in respect to effectuating the Com-
merce Clause power, the Supreme Court has explained 
that the Necessary and Proper Clause provides Con-
gress the authority to enact “comprehensive legislation 
to regulate the interstate market” even when that “reg-
ulation ensnares some purely intrastate activity.”  Gon-
zales v. Raich, 545 U.S. 1, 22, 125 S. Ct. 2195, 162 L. Ed. 
2d 1 (2005). In Raich, the Court held that under the 
Controlled Substances Act (“CSA”), 21 U.S.C. § 801 et 
seq., through the Necessary and Proper Clause power to 
effectuate the Commerce Clause authority, Congress 
could regulate the intra-state production of marijuana as 
“Congress could have rationally concluded that the ag-
gregate impact on the national market of all the” regu-
lated intra-state activities “is unquestionably substan-
tial.” 545 U.S. at 32, 125 S. Ct. 2195.  

In Raich, Justice Scalia concurred in the judgment 
and wrote separately to explain that, although he 
“agree[d] with the Court’s holding that the [CSA] may 
validly be applied to respondents’ [intra-state] cultiva-
tion, distribution, and possession of marijuana for per-
sonal, medicinal use,” his “understanding of the doctri-
nal foundation on which that holding rests is, if not in-
consistent with that of the Court, at least more nu-
anced.” Id. at 33, 125 S. Ct. 2195 (Scalia, J., concurring 
in the judgment). He explained that the combination of 
the Necessary and Proper Clause power and the Com-
merce Clause authority means that “Congress’s authori-
ty to enact laws necessary and proper for the regulation 
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of interstate commerce is not limited to laws directed 
against economic activities that have a substantial effect 
on interstate commerce  . . . . [Congress can] regu-
late[ ] [non-economic activities] as ‘an essential part of a 
larger regulation of economic activity, in which the regu-
latory scheme could be undercut unless the intrastate 
activity were regulated.’ ”  Id. at 36, 125 S. Ct. 2195 
(quoting United States v. Lopez, 514 U.S. 549, 561, 115 
S. Ct. 1624, 131 L. Ed. 2d 626 (1995)).  “The relevant 
question is simply whether the means chosen are ‘rea-
sonably adapted’ to the attainment of a legitimate end 
under the commerce power.” Id. at 37, 125 S. Ct. 2195 
(emphasis added) (quoting United States v. Darby, 312 
U.S. 100, 121, 61 S. Ct. 451, 85 L. Ed. 609 (1941)).  

Justice Scalia based his interpretation on a long line 
of Supreme Court precedents.  Id. at 34, 125 S. Ct. 2195 
(citing Katzenbach v. McClung, 379 U.S. 294, 301-02, 85 
S. Ct. 377, 13 L. Ed. 2d 290, (1964); United States v. 
Wrightwood Dairy Co., 315 U.S. 110, 119, 62 S. Ct. 523, 
86 L. Ed. 726 (1942); Shreveport Rate Cases, 234 U.S. 
342, 353, 34 S. Ct. 833, 58 L. Ed. 1341 (1914); United 
States v. E.C. Knight Co., 156 U.S. 1, 39-40, 15 S. Ct. 249, 
39 L. Ed. 325 (1895) (Harlan, J., dissenting); United 
States v. Coombs, 37 U.S. (12 Pet.) 72, 78, 9 L. Ed. 1004 
(1838)). Moreover, he explained, “[W]e implicitly ac-
knowledged in Lopez .  .  .  [that] Congress’s authority 
to enact laws necessary and proper for the regulation of 
interstate commerce is not limited to laws directed 
against economic activities that have a substantial effect 
on interstate commerce.  Though the conduct in Lopez 
was not economic, the Court nevertheless recognized 
that it could be regulated as ‘an essential part of a larger 
regulation of economic activity, in which the regulatory 
scheme could be undercut unless the intrastate activity 
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were regulated.’ ” Id. at 36, 125 S. Ct. 2195 (quoting 
Lopez, 514 U.S. at 561, 115 S. Ct. 1624).  “This statement 
referred to those cases permitting the regulation of in-
trastate activities ‘which in a substantial way interfere 
with or obstruct the exercise of the granted power.’ ”  Id. 
(quoting Wrightwood Dairy Co., 315 U.S. at 119, 62 
S. Ct. 523) (citing Darby, 312 U.S. at 118-19, 61 S. Ct. 
451; Shreveport Rate Cases, 234 U.S. at 353, 34 S. Ct. 
833). “As the Court put it in Wrightwood Dairy, where 
Congress has the authority to enact a regulation of in-
terstate commerce, ‘it possesses every power needed 
to make that regulation effective.’ ”  Id. (quoting Wright-
wood Dairy, 315 U.S. at 118-19, 62 S. Ct. 523). 
“Although this power ‘to make  . . . regulation effective’ 
commonly overlaps with the authority to regulate eco-
nomic activities that substantially affect interstate 
commerce, and may in some cases have been confused 
with that authority, the two are distinct.  The regulation 
of an intrastate activity may be essential to a compre-
hensive regulation of interstate commerce even though 
the intrastate activity does not itself ‘substantially af-
fect’ interstate commerce.  Moreover, as the passage 
from Lopez quoted above suggests, Congress may regu-
late even noneconomic local activity if that regulation is 
a necessary part of a more general regulation of inter-
state commerce.”  Id. at 37, 125 S. Ct. 2195 (alteration in 
original) (footnote omitted) (citing Lopez, 514 U.S. at 
561, 115 S. Ct. 1624). “The relevant question is simply 
whether the means chosen are ‘reasonably adapted’ to 
the attainment of a legitimate end under the commerce 
power.”  Id. (emphasis added) (quoting Darby, 312 U.S. 
at 121, 61 S. Ct. 451). 

In United States v. Comstock, — U.S. —, 130 S. Ct. 
1949, 176 L. Ed. 2d 878 (2010), the majority of the Su-
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preme Court confirmed Justice Scalia’s view that the 
Necessary and Proper Clause empowers Congress to  
enact legislation that is “reasonably adapted” to effectu-
ating an enumerated power.  Specifically, in Comstock, 
the Supreme Court upheld a federal civil-commitment 
statute that “authorizes the Department of Justice to 
detain a mentally ill, sexually dangerous federal prison-
er beyond the date the prisoner would otherwise be re-
leased. 18 U.S.C. § 4248.”  130 S. Ct. at 1954.  The Court 
concluded that Congress had such power based upon the 
Necessary and Proper Clause’s authorization to imple-
ment the Commerce Clause and other enumerated pow-
ers. Id.  It explained that to determine whether a stat-
ute was a constitutional exercise of the Necessary and 
Proper Clause power, “we look to see whether the stat-
ute constitutes a means that is rationally related to 
the implementation of a constitutionally enumerated 
power.”  Id. at 1956 (emphasis added); see also id. at 
1962 (stating that the statute is constitutional under the 
Clause if it “represent[s] a rational means for imple-
menting a constitutional grant of legislative authority”). 
The civil-commitment statute was constitutional, there-
fore, as it was “ ‘reasonably adapted ’ to Congress’ power 
to act as a responsible federal custodian[,] a power that 
rests, in turn, upon federal criminal statutes that legiti-
mately seek to implement constitutionally enumerated 
authority,” including the Commerce Clause power. Id. at 
1961 (emphasis added) (citation omitted) (quoting Dar-
by, 312 U.S. at 121, 61 S. Ct. 451); see id. at 1964 (stating 
that criminal statutes “often, but not exclusively” rely 
on the “Commerce Clause power”).  

The Comstock majority described five factors it con-
sidered in holding that the civil-commitment statute was 
constitutional:  “(1) the breadth of the Necessary and 
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Proper Clause, (2) the long history of federal involve-
ment in [legislating in relation to ‘prison-related mental 
health statutes,’ like the one at issue in Comstock, id. at 
1958], (3) the sound reasons for the statute’s enactment 
.  .  .  , (4) the statute’s accommodation of state inter-
ests, and (5) the statute’s narrow scope.”  Id. at 1965. 
However, the majority opinion demonstrates that these 
factors are merely ways of rephrasing or implementing 
the notion that Congress may pass laws rationally relat-
ed or reasonably adapted to the effectuation of enumer-
ated powers.  For example, in discussing the first factor, 
the Court wrote:  “We have  . . . made clear that, in de-
termining whether the Necessary and Proper Clause 
grants Congress the legislative authority to enact a par-
ticular federal statute, we look to see whether the stat-
ute constitutes a means that is rationally related to the 
implementation of a constitutionally enumerated power.” 
Id. at 1956. Regarding the second factor, the Court ex-
plained that the history of federal involvement in an ar-
ea could not on its own “demonstrate a statute’s consti-
tutionality”; instead, the Court stated that it was a 
means of analyzing “the reasonableness of the relation 
between the new statute and pre-existing federal inter-
ests.” Id. at 1958. Similarly, in expounding the third 
factor, the Court stated that a court should find the rea-
sons for a statute sound if they “satisf [y] the Constitu-
tion’s insistence that a federal statute represent a ra-
tional means for implementing a constitutional grant of 
legislative authority.”  Id. at 1962. 

Other jurists and commentators have also read the 
Comstock majority as holding that a statute that is “ra-
tionally related” or “reasonably adapted” to an enumer-
ated power is a constitutional expression of the Neces-
sary and Proper Clause power. See id. at 1966 (Kenne-



 

 

 

 
 

 

 
 

 
 

 

 
 

104a 

dy, J., concurring in the judgment) (“The Court con-
cludes that, when determining whether Congress has 
the authority to enact a specific law under the Neces-
sary and Proper Clause, we look ‘to see whether the 
statute constitutes a means that is rationally related to 
the implementation of a constitutionally enumerated 
power.’ ” (quoting id. at 1956 (majority opinion))); Unit-
ed States v. Yelloweagle, 643 F.3d 1275, 2011 WL 
1632095, at *9 (10th Cir. May 2, 2011) (stating that a 
statute was constitutional under the Necessary and 
Proper Clause because it “represent[ed] a rational 
means for implementing a constitutional grant of legisla-
tive authority” (quoting Comstock, 130 S. Ct. at 1962) 
(internal quotation marks omitted)); United States v. 
Pendleton, 636 F.3d 78, 87 (3d Cir. 2011) (stating that in 
light of Comstock, to determine whether a statute is 
constitutional under the Necessary and Proper Clause, 
“the relevant inquiry is simply whether the means cho-
sen are reasonably adapted to the attainment of a legit-
imate end under the commerce power or under other 
powers that the Constitution grants Congress the au-
thority to implement” (quoting Comstock, 130 S. Ct. at 
1957) (internal quotation marks omitted)); United States 
v. Belfast, 611 F.3d 783, 804 (11th Cir. 2010) (stating that 
Comstock holds that to determine whether “the Neces-
sary and Proper Clause grants Congress the legislative 
authority to enact a particular federal statute, we look to 
see whether the statute constitutes a means that is ra-
tionally related to the implementation of a constitution-
ally enumerated power” (quoting Comstock, 130 S. Ct. at 
1956) (internal quotation marks omitted)); Al-Bihani v. 
Obama, 619 F.3d 1, 25 n.11 (D.C. Cir. 2010) (Kavanaugh, 
J., concurring in the denial of rehearing en banc) (sug-
gesting the same reading of Comstock); Mead v. Holder, 
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766 F. Supp. 2d 16, 33 (D.D.C. 2011) (“Courts look to see 
whether the challenged statute constitutes a means that 
is ‘rationally related to the implementation of a constitu-
tionally enumerated power’ when determining whether 
it falls within Congress’s power under the Necessary 
and Proper Clause.” (quoting Comstock, 130 S. Ct. at 
1956)); Virginia ex rel. Cuccinelli v. Sebelius, 702 
F. Supp. 2d 598, 611 (E.D. Va. 2010) (“[T]he relevant in-
quiry is simply whether the means chosen are reasona-
bly adapted to the attainment of a legitimate end under 
the commerce power or under other powers that the 
Constitution grants Congress the authority to imple-
ment.” (alteration in original) (quoting Comstock, 130 
S. Ct. at 1957) (internal quotation marks omitted));8 16A 
Am. Jur. 2d Constitutional Law § 343 (2011) (“In de-
termining whether the Necessary and Proper Clause 
grants Congress the legislative authority to enact a par-
ticular federal statute, the court looks to see whether 
the statute constitutes a means that is rationally related 
to the implementation of a constitutionally enumerated 
power.” (citing Comstock, — U.S. —, 130 S. Ct. 1949, 176 
L. Ed. 2d 878)); Robert R. Harrison, Health Care Re-
form in the Federal Courts, 57 Fed. Law., Sept. 2010, at 
52, 56 (“In Comstock, the Court noted that the scope of 
the Necessary and Proper Clause is limited by the in-
quiry ‘whether the means chosen are reasonably 
adapted to the attainment of a legitimate end under the 

8 See also Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374, 393 
(D. Mass. 2010) (stating that the second Comstock factor, history, is 
only a proxy to determine “the reasonableness of the relation 
between the new statute and pre-existing federal interests” (quoting 
Comstock, 130 S. Ct. at 1952) (internal quotation marks omitted)); 
Massachusetts v. U.S. Dep’t of Health & Human Servs., 698  
F. Supp. 2d 234, 250 (D. Mass. 2010) (same). 
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commerce power or other powers that the Constitution 
grants Congress the authority to implement.’ ” (quoting 
Comstock, 130 S. Ct. at 1956-57)).9 

IV. 

Accordingly, I conclude that § 2250(a)(2)(A)’s applica-
tion to intra-state violations of SORNA by sex offenders 
convicted under federal law is necessary and proper 
to—that is, rationally related and reasonably adapted 
to—SORNA’s statutory scheme, which is designed to 
regulate the interstate movement of sex offenders, using 
Congress’s Commerce Clause power. See Carr, 130 
S. Ct. at 2240 (citing 42 U.S.C. § 16901).  In particular, I 
conclude that § 2250(a)(2)(A) is a constitutional exercise 
of Congress’s Necessary and Proper Clause power be-
cause it is rationally related and reasonably adapted to 
§ 2250(a)’s other subsection, § 2250(a)(2)(B), which we 
have already upheld as a proper exercise of the Com-
merce Clause power. Whaley, 577 F.3d at 258.  For these 
reasons, I agree that the judgment of the district court 
must be affirmed.  

Although I agree with the majority in affirming the 
judgment of the district court, I cannot join the majority 

9 See also 16 Am. Jur. 2d Constitutional Law § 107 (2011) (stating 
that the second Comstock factor, history, is a proxy for determining 
“the reasonableness of the relation between the new statute and pre-
existing federal interests”); Michael C. Dorf, The Supreme Court’s 
Decision About Sexually Dangerous Federal Prisoners: Could It 
Hold the Key to the Constitutionality of the Individual Mandate to 
Buy Health Insurance?, Findlaw.com (May 19, 2010), http://writ. 
news.findlaw.com/dorf/20100519.html (“[T]he seven Justices in the 
[Comstock] majority [ ] were fully comfortable with federal power ex-
tending to areas that are not independently regulable, so long as reg-
ulation in those areas is reasonably related to regulation that is with-
in the scope of congressional power.”). 

http://writ
http:Findlaw.com
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opinion because it departs from the doctrinal framework 
established by the Supreme Court for analyzing Com-
merce Clause legislation, such as SORNA and its provi-
sions that are at issue in the present case.  Contrary to 
the clear teachings of the Supreme Court in Carr 
and this court in Whaley, the majority interprets 
§ 2250(a)(2)(A) as a stand-alone statute that is rationally 
related only to a pre-existing military penal statute, 
rather than as a necessary and integral part of the 
Commerce-Clause-based SORNA.  Majority Op. 144 
[p. 88a, supra] (stating that § 2250(a)(2)(A) does not re-
flect “any federal concern about [federal sex offenders’] 
impact on or relationship to the nationwide registration 
scheme” that SORNA was designed to create).  By try-
ing to justify SORNA’s § 2250(a)(2)(A) as rationally re-
lated to the military law under which Kebodeaux was 
convicted and imprisoned, rather than reasonably 
adapted to SORNA’s regulation of interstate commerce, 
which § 2250(a)(2)(A) was enacted with and made an in-
tegral part of, the majority relies upon an altogether dif-
ferent legislative power that is, at best, only tangentially 
related to SORNA’s registration requirement.  Conse-
quently, I believe that the majority has fallen into seri-
ous error in reading Comstock to arrogate vast revision-
ary powers to judges, allowing them to uphold as neces-
sary and proper any piece of legislation, regardless of 
the vehicle by which Congress enacted it, so long as the 
judges can in retrospect see a rational relationship be-
tween that law and some enumerated power. 

Contrary to the majority’s assertion, United States v. 
George, 625 F.3d 1124 (9th Cir. 2010), provides no sup-
port for its reasoning. See Majority Op. 140-41 [pp. 81a-
82a, supra]. George addressed the constitutionality of 
§ 2250(a)(2)(A) in response to the defendant’s claim that 
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the provision fell “outside of Congress’s commerce 
clause powers.”  625 F.3d at 1129.  The panel then stated 
that “Congress had the power under its broad commerce 
clause authority to enact the SORNA.”  George, 625 F.3d 
at 1130.10  It explained that the Commerce Clause pow-
er includes the authority “to make all laws that are ‘nec-
essary and proper’ for the accomplishment of [Con-
gress’s] commerce clause power,” id. at 1129 (quoting 
U.S. Const. art. I, § 8, cl. 18), which in turn includes  
regulating “intrastate activity that has a substantial ef-
fect on interstate commerce,” id. (citing Wickard v. 
Filburn, 317 U.S. 111, 125, 63 S. Ct. 82, 87 L. Ed. 122 
(1942)). 

The George panel further quoted Carr, 130 S. Ct. at 
2238, for the proposition that “it is entirely reasonable 
for Congress to have assigned to the federal government 
a special role in ensuring compliance with SORNA’s reg-
istration requirements by federal sex offenders—per-
sons who typically would have spent time under federal 
criminal supervision.” Id. at 1130. Immediately after 
this, the George panel also stated:  “Compare United 
States v. Comstock, — U.S. —, 130 S. Ct. 1949, 176 
L. Ed. 2d 878 (2010) (upholding under the Necessary 
and Proper Clause a statute that provided for the civil 
commitment of sexually dangerous federal prisoners be-
yond the date they would otherwise be released).”  Id. 
Thus, rather than holding that § 2250(a)(2)(A) is consti-
tutional because it is rationally related and reasonably 
adapted to a “federal interest in a federal convict”—as 

10 In support of this proposition, the George panel cited Whaley, 
577 F.3d at 258; Gould, 568 F.3d at 470-72; Ambert, 561 F.3d at 1210; 
United States v. Hinckley, 550 F.3d 926, 940 (10th Cir. 2008); and 
May, 535 F.3d at 921.  George, 625 F.3d at 1130. 
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the majority reads the opinion, Majority Op. 145, [p. 92a, 
supra] (citing George, 625 F.3d at 1130)—George per-
formed the analysis I suggest above, acknowledging that 
§ 2250(a)(2)(A) is part of the broader SORNA statutory 
scheme, whose aim is to regulate sex offenders’ inter-
state movement, and upholding § 2250(a)(2)(A) as a nec-
essary and proper extension of that scheme.  In doing 
so, it relied on the reasoning of Comstock, in which a ma-
jority of the Justices approved Justice Scalia’s Com-
merce Clause analysis in Raich. See also United States 
v. Ross, 778 F. Supp. 2d 13, at 27, 2011 WL 1481394, at 
*13 (D.D.C. Apr. 19, 2011) (citing George, 625 F.3d at 
1130, in support of the statement that “[t]he Court 
agrees with ‘every circuit that has examined the issue in 
concluding that § 2250 is a legitimate exercise of con-
gressional Commerce Clause authority.’ ” (alteration 
omitted) (quoting United States v. Guzman, 591 F.3d 83, 
90 (2d Cir. 2010))); United States v. Cotton, 760 F. Supp. 
2d 116, 139-40 (D.D.C. 2011) (same). 

What is more, the Tenth Circuit has now upheld 
§ 2250(a)(2)(A) as constitutional on the same ground that 
I urged in my previous concurring opinion. United 
States v. Yelloweagle, 643 F.3d 1275, 2011 WL 1632095 
(10th Cir. May 2, 2011).  In that case, Yelloweagle “was 
previously convicted of a federal sex offense,” “failed to 
register as required [by SORNA], [and] was indicted by 
federal authorities under the [SORNA] enforcement 
provision,” § 2250(a)(2)(A). Id. at 1276. On appeal, 
“Yelloweagle contended that [§ 2250(a)(2)(A)] lacked a 
jurisdictional basis and therefore was unconstitutional.” 
Id. Citing and quoting that Kebodeaux concurring opin-
ion, the Tenth Circuit concluded that § 2250(a)(2)(A) was 
constitutional because it was necessary and proper to 
facilitate SORNA’s constitutional regulation of sex of-
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fenders’ interstate movement, which was authorized by 
Congress’s power under the Commerce Clause.  Id. at 
1287-88 (also quoting United States v. Kebodeaux, 634 
F.3d 293, 301 (5th Cir. 2011) (Dennis, J. concurring in the 
judgment), for the proposition “that § 2250(a)(2)(A) is ‘a 
necessary and integral part of the commerce-clause-
based SORNA’ ”).  

The Tenth Circuit in Yelloweagle reached this conclu-
sion by first surveying “The Sex Offender Registration 
and Enforcement Regime.” Id. at 1277. As a result, it 
recognized that SORNA was enacted as a comprehen-
sive statutory scheme “to keep track of sex offenders” 
who move interstate.  Id. at 1277 (quoting George, 625 
F.3d at 1129) (internal quotation marks omitted).11  Ac-
cordingly, the Yelloweagle court concluded that while the 
defendant focused his challenge narrowly on one of 
SORNA’s provisions, § 2250(a)(2)(A), it was not proper 
for the panel to analyze the provision as if it were a 
stand-alone statute. Id. at 1287-88. Instead, the court 
held that § 2250(a)(2)(A) was constitutional as part of 
SORNA’s statutory scheme.  Id. Therefore, the court 
explained that it was key that Yelloweagle had “waived 
his challenge to § 16913,” allowing the panel to presume 
that § 16913 was a valid exercise of the Commerce 
Clause power. Id. at 1284-85, 1286-87.12 

11 Further supporting my view that George upheld § 2250(a)(2)(A) 
as necessary and proper to effectuate the exercise of Congress’s 
Commerce Clause power, the Tenth Circuit not only relied on George 
for its holding, but also never suggested that George could be read as 
supporting any other analysis, nor that the Tenth Circuit’s reasoning 
had split it from the Ninth Circuit. 

12 Yelloweagle’s assumption that § 16913 is constitutional under the 
Commerce Clause is consistent with the affirmative holding of this 
court in Whaley that § 16913 is a constitutional exercise of the neces-

http:1286-87.12
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The Tenth Circuit panel then concluded that “the 
Necessary and Proper Clause Gives Congress the Au-
thority to Enact § 2250(a)(2)(A).” Id. at 1286. “As the 
Supreme Court recently stated:  ‘[I]n determining 
whether the Necessary and Proper Clause grants Con-
gress the legislative authority to enact a particular fed-
eral statute, we look to see whether the statute consti-
tutes a means that is rationally related to the implemen-
tation of a constitutionally enumerated power.’ ”  Id. at 
1285 (alteration in original) (quoting Comstock, 130 
S. Ct. at 1956). “[W]e have before the court an undis-
putedly valid exercise of Congress’s Commerce Clause 
power—viz., the sex offender registration scheme of 
§ 16913.” Id. at 1287. Therefore, “[i]t seems beyond 
peradventure that the criminal enforcement provision of 
§ 2250(a)(2)(A) is ‘rationally related or reasonably adap-
ted to the effectuation’ of the sex offender registration 
regime of § 16913.” Id. (quoting Kebodeaux, 634 F.3d at 
297 (majority opinion) (in turn citing Comstock, 130 
S. Ct. at 1956)). “Section 2250(a)(2)(A) ‘clearly was not 
enacted as a stand-alone provision, but rather as a com-
plement to [SORNA’s] other provisions.’ ”  Id. (altera-
tion in original) (quoting Kebodeaux, 634 F.3d at 301 
(Dennis, J., concurring in the judgment)). “[I]n a con-
curring opinion in Kebodeaux, Judge Dennis highlighted 
the relationship between § 2250(a)(2)(A) and the regis-
tration regime of § 16913 . . . . ‘Section 2250(a)(2)(A) 
helps to make SORNA’s regulation of interstate com-
merce effective by obviating potential sources of inter-
ference or disruption of that objective.  For example, 
had Congress not criminalized federal sex offenders’ 

sary and proper power to effectuate the Commerce Clause power, 
and that § 2250(a)(2)(B) is a constitutional exercise of the Commerce 
Clause power.  Whaley, 577 F.3d at 258-61. 
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undocumented, intra-state residence changes, there 
would [be] no deterrence to their moving intra-state 
without reregistering.  This would have caused dispar-
ate and delayed enforcement of SORNA against federal 
sex offenders, allowing them to establish residences in 
some states as apparent law abiders, which would have 
made them difficult to monitor either in-state or in in-
terstate commerce.’ ”  Id. at 1288 (third alteration in 
original) (quoting Kebodeaux, 634 F.3d at 299 (Dennis, 
J., concurring in the judgment)).  Therefore, the Tenth 
Circuit panel stated, “we conclude that Congress has the 
authority under the Necessary and Proper Clause to en-
act § 2250(a)(2)(A) in order to criminally enforce its val-
idly enacted registration provision, § 16913.”  Id. at 
1289. 

* * * 

Consistent with the Supreme Court and Circuit au-
thority cited above, and unlike the majority, I would not 
treat § 2250(a)(2)(A) as a stand-alone statute.  Instead, I 
believe we must analyze whether it is constitutional as 
part of SORNA’s statutory scheme.  Because (1) the Su-
preme Court and circuit courts have consistently ex-
plained that SORNA’s statutory scheme is intended to 
regulate the interstate movement of sex offenders, and 
thus was passed pursuant to Congress’s Commerce 
Clause power; (2) Comstock teaches that a majority of 
the Supreme Court has now approved and adopted Jus-
tice Scalia’s Commerce Clause analysis in Raich; and 
(3) § 2250(a)(2)(A) clearly facilitates SORNA’s regula-
tion of sex offenders’ interstate movement, because it is 
rationally related and reasonably adapted to preventing 
sex offenders from “slipping through the cracks” of 
state-based registration schemes, I would uphold 
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§ 2250(a)(2)(A) as a necessary and proper extension of 
Congress’s Commerce Clause power to enact SORNA’s 
other provisions, particularly § 2250(a)(2)(B).  Doing so 
would be consistent with every other circuit that has 
considered the issue.  

For these reasons, I concur only in the judgment up-
holding the constitutionality of § 2250(a)(2)(A) and af-
firming Kebodeaux’s conviction and sentence. 
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APPENDIX D 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 


EL PASO DIVISION 


NO. EP-08-CR-976-FM 

UNITED STATES OF AMERICA, PLAINTIFF
 

v. 

ANTHONY KEBODEAUX, DEFENDANT 

[July 29, 2008] 

MEMORANDUM OPINION AND ORDER DENYING 

DEFENDANT’S MOTION TO DISMISS
 

Before the Court is Defendant Anthony Kebo- 
deaux’s (“Kebodeaux”) “Motion to Dismiss Indictment 
and Brief in Support” (“Motion”) [Rec. No. 26], filed on 
May 27, 2008. Kebodeaux challenges the Indictment 
[Rec. No. 17] on constitutional and other grounds. 
The Government filed its “Response to Defendant’s 
Motion to Dismiss Indictment” (“Response”) [Rec. 
No. 30] on June 10, 2008. Kebodeaux filed his “Reply 
to Government’s Response to Defendant’s Motion to 
Dismiss the Indictment with Prejudice” (“Reply”) 
[Rec. No. 31] on June 20, 2008. The Government’s 
“Supplemental Response to Defendant’s Motion to 
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Dismiss Indictment” (“Supplemental Response”) [Rec. 
No. 37] followed on July 11, 2008.  For the reasons 
discussed below, the Court will DENY Kebodeaux’s 
Motion. 

I. BACKGROUND 

A. Factual Background 

On April 2, 2008, the grand jury sitting in El Paso, 
Texas, returned a one-count Indictment [Rec. No. 17], 
charging Kebodeaux with violating 18 U.S.C. § 2250: 

Count One 

(18 U.S.C. § 2250—Failure to Register 
(Sex Offender)) 

Beginning on or about August 14, 2007[,] and 
continuing until on or about March 12, 2008, in the 
Western District of Texas and elsewhere, defend-
ant 

ANTHONY KEBODEAUX 

being a person who is a sex offender as defined for 
the purpose of the Sex Offender Registration and 
Notification Act by reason of a conviction under 
the United States Code of Military Justice, Article 
120, Carnal Knowledge With A Child, and who is 
required to register under the Sex Offender Reg-
istration and Notification Act, did knowingly fail to 
register and update a registration as required by 
the Sex Offender Registration and Act [sic], in vio-
lation of Title 18, United States Code, section 
2250(a)(2) and (3).1 

1 Indictment, Rec. No. 17, at 1. 
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The Government expects to prove the following 
facts at trial.  On May 17, 1999, Kebodeaux pleaded 
guilty to one count of carnal knowledge involving a 
minor, in violation of the United States Code of Mili-
tary Justice, Article 120. At the time of the offense, 
Kebodeaux was a 21-year-old Airman in the United 
States Airforce. Among other things, Kebodeaux 
stipulated to engaging in a sexual relationship with a 
15-year-old girl.  He received a sentence of 3 months’ 
confinement as well as a bad-conduct discharge. Al-
though Kebodeaux initially appealed, he withdrew his 
appeal on June 14, 1999, and the sentence was im-
posed. 

Sometime before August 8, 2007, Kebodeaux moved 
from San Antonio, Texas, to El Paso, Texas. On Au-
gust 8, 2007, Kebodeaux presented himself to the El 
Paso Police Department (“EPPD”) Sexual Offender 
Registration Team to complete a registration form for 
El Paso. While there, Kebodeaux signed a “CR-32 
(Pre-Release Notification Form—Texas Sex Offender 
Registration Program)” (“CR-32”). By signing the 
CR-32 form, Kebodeaux acknowledged he was aware 
of his following responsibilities as a sex offender: 

(a) lifetime registration; 

(b) 	  to notify EPPD within seven days of changing his  
address; 

(c) to update his registration every ninety days; 

(d)	 not later than the seventh day before moving to a  
new residence in Texas or in another state, to re-
port in person to his primary registration authori-
ty to inform that authority of his intention to 
move; 
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(e) to provide all registrations, verifications, and noti-
fications in person within the time periods indi-
cated; and 

(f) 	to register with an appropriate law enforcement 
agency in a new state within ten days of moving 
away from the State of Texas. 

While before the EPPD Sex Offender Registration 
Team on August 8th, Kebodeaux also completed a “Sex 
Offender Update Form (Form CR-39)” (“CR-39”). 
On the CR-39 form, he listed his current residential 
address as 12215 Gateway West No. 309 (“the Gateway 
address”) in El Paso, Texas, and reported he was 
self-employed. 

On January 24, 2008, EPPD Officer Ruvalcaba un-
successfully tried to locate Kebodeaux at the Gateway 
address. The apartment complex manager told Of-
ficer Ruvalcaba that Monica Guerra (“Guerra”), Kebo- 
deaux’s girlfriend, had at one point rented unit no. 309, 
but had moved out shortly before August 14, 2007. 
The manager additionally told Officer Ruvalcaba that 
Kebodeaux had never been a registered resident of the 
apartment complex. 

The United States Marshals Service filed a Crimi-
nal Complaint [Rec. No. 1] against Kebodeaux on 
January 29, 2008, alleging a violation of 18 U.S.C. 
§ 2250.  In attempting to locate Kebodeaux, Deputy 
United States Marshals searched the Department of 
Justice’s National Sex Offender Public Registry. The 
only result for the search was Kebodeaux’s Texas reg-
istration with the EPPD on August 8, 2007, listing the 
Gateway residential address. Deputy Marshals ulti-
mately located and arrested Kebodeaux on March 12, 
2008, at Guerra’s apartment in San Antonio, Texas. 
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Kebodeaux did not inform EPPD that he was leaving 
its jurisdiction, nor had he registered with San Antonio 
authorities upon his arrival. 

B. Kebodeaux’s Motion 

Kebodeaux challenges the Indictment [Rec. No. 17] 
on the following grounds: (1) the Sex Offender Reg-
istration and Notification Act (“SORNA”) violates the 
Commerce, the Ex Post Facto, Due Process, and 
Non-Delegation Clauses contained in the United 
States Constitution, as well as the Tenth Amendment 
to the same; (2) by retroactively applying SORNA, the 
Attorney General violated the Administrative Proce-
dures Act, 5 U.S.C. § 553; and (3) the Indictment is fa-
tally defective under the Fifth and Sixth Amendments 
because it does not tell Kebodeaux what he allegedly 
did to render him guilty of the charge against him. 
The Government urges the Court to reject Kebo-
deaux’s arguments, asserting he either lacks standing 
to raise certain of his challenges or, alternatively, that 
his arguments lack merit. 

III. SORNA’S STATUTORY SCHEME 

Before reaching the merits of the parties’ argu-
ments, the Court will set forth the relevant portions of 
SORNA’s statutory scheme. 

SORNA is found in Title I of the Adam Walsh Child 
Protection and Safety Act of 2006, which the President 
signed into law on July 27, 2006.2  Using  the  loss  of  
federal funding as an inducement,3 SORNA directs 

2 Pub. L. 109-248, §§ 1-155 (2006). 
3 See 42 U.S.C. § 16925 (stating that jurisdictions failing to 

implement SORNA shall not receive ten per cent of the federal 
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the fifty states to enact laws creating and implement-
ing SORNA’s uniform nationwide sex offender regis-
tration program.4 

SORNA also creates a new federal offense for fail-
ing to register as a sex offender.5  That is, individuals 
who are required to register under SORNA and fail to 
do so commit a federal offense under 18 U.S.C. § 2250: 

§ 2250. Failure to register: 

(a) In general. Whoever— 

(1) is required to register under the Sex Of-
fender Registration and Notification Act; 

(2) 

(A) is a sex offender as defined for the 
purposes of the Sex Offender Registration 
and Notification Act by reason of a convic-
tion under Federal law (including the Uni-
form Code of Military Justice), the law of 
the District of Columbia, Indian tribal law, 
or the law of any territory or possession of 
the United States; or 

(B) travels in interstate or foreign com-
merce, or enters or leaves, or resides in, 
Indian country; and 

funds they would otherwise receive under the Omnibus Crime 
Control and Safe Streets Act of 1968, 42 U.S.C. §§ 3750 et seq.). 

4 See 42 U.S.C. §§ 16912-16922 (setting forth the duties of the 
states and sex offenders under SORNA). 

5 See 18 U.S.C. § 2250 (setting forth the federal penalty for 
failing to register as a sex offender under SORNA). 
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(3) knowingly fails to register or update a reg-
istration as required by the Sex Offender Reg-
istration and Notification Act; 

shall be fined under this title or imprisoned not 
more than 10 years, or both.6 

SORNA imposes the following registration require-
ments for sex offenders: 

§ 16913. Registry requirements for sex offenders 

(a) In general. A sex offender shall register, 
and keep the registration current, in each jurisdic-
tion where the offender resides, where the offend-
er is an employee, and where the offender is a 
student. For initial registration purposes only, a 
sex offender shall also register in the jurisdiction 
in which convicted if such jurisdiction is different 
from the jurisdiction of residence. 

(b) Initial registration. The sex offender shall in-
itially register— 

(1) before completing a sentence of imprison-
ment with respect to the offense giving rise to 
the registration requirement; or 

(2) not later than 3 business days after being 
sentenced for that offense, if the sex offender is 
not sentenced to a term of imprisonment. 

(c) Keeping the registration current. A sex of-
fender shall, not later than 3 business days after 
each change of name, residence, employment, or 
student status, appear in person in at least 1 juris-
diction involved pursuant to subsection (a) and in-
form that jurisdiction of all changes in the infor-

6 18 U.S.C. § 2250. 



 

 

 

 

 

 

 

 
 

 

 

 

 
 

                                                  
  
   
  

121a 

mation required for that offender in the sex of-
fender registry. That jurisdiction shall immedi-
ately provide that information to all other jurisdic-
tions in which the offender is required to register.7 

SORNA delegates to the Attorney General the author-
ity: 

to specify the applicability of the requirements of 
this title to sex offenders convicted before the en-
actment of this Act [enacted July 27, 2006] or its 
implementation in a particular jurisdiction, and to 
prescribe rules for the registration of any such sex 
offenders and for other categories of sex offenders 
who are unable to comply with subsection (b).8 

On February 28, 2007, the Attorney General issued an 
interim rule stating that “[t]he requirements of the 
Sex Offender Registration and Notification Act apply 
to all sex offenders, including sex offenders convicted 
of the offense for which registration is required prior 
to the enactment of the Act.”9 

IV. ANALYSIS 

The Court has previously analyzed the bulk of 
Kebodeaux’s arguments at length in the Memorandum 
Opinion and Order [Rec. No. 30] it entered in United 
States v. Heth, EP-08-CR-667-FM, on July 21, 2008, in 
which it denied the defendant’s motion to dismiss the 
indictment. It will therefore not repeat that analysis 
here. The defendant in Heth, however, did not chal-
lenge the Indictment on Ex Post Facto Clause, Tenth 

7 42 U.S.C. § 16913(a)-(c).
 
8 42 U.S.C. § 16913(d).
 
9 28 C.F.R. § 72.3 (2007).
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Amendment, or sufficiency-of-the pleadings grounds. 
The Court will therefore address these arguments. 

A.	 Whether SORNA violates the Ex Post Facto 
Clause 

Kebodeaux contends SORNA is criminal and puni-
tive in nature and violates the Ex Post Facto Clause 
because it increases a defendant’s punishment beyond 
what his initial conviction carried. Alternatively, 
Kebodeaux argues SORNA is so punitive in purpose or 
effect that it negates Congress’s intention to label it a 
civil statute. Kebodeaux recognizes the Supreme 
Court recently upheld Alaska’s sex offender statute 
against an ex post facto challenge in Smith v. Doe,10 

but asserts the Alaska statute and SORNA are distin-
guishable in several respects, with SORNA lacking the 
critical aspects which enabled the Alaska statute to 
pass constitutional muster. 

The Government responds that Kebodeaux has no 
standing to raise an ex post facto challenge because the 
doctrine does not apply to this case; section 2250 nei-
ther serves to punish Kebodeaux for an act that was 
not a crime when allegedly performed nor increases 
the punishment for a crime committed before the law’s 
enactment.  The Government further notes Kebo-
deaux’s alleged failure to update his registration oc-
curred after SORNA’s passage and the passage of the 
Attorney General’s interim rule on February 28, 2007, 
and further does not deprive Kebodeaux of any de-
fense that was available before SORNA’s enactment. 
Even if Kebodeaux has standing to raise an ex post 
facto challenge, the Government asserts the Supreme 

10 538 U.S. 84 (2003). 
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Court’s holding in Smith compels the conclusion that 
SORNA does not violate the Ex Post Facto Clause.  
To the extent Kebodeaux attempts to distinguish 
SORNA from the Alaska statute at issue in Smith, the 
Government insists those differences are not constitu-
tionally significant. 

1.	 Analytical Framework for Ex Post Facto 
Challenges 

The framework for evaluating ex post facto chal-
lenges is well-established.11 The Court’s first task is 
to determine whether Congress meant the statute at 
issue to establish civil proceedings.12 If Congress’s 
intention ‘‘was to impose punishment, that ends the 
inquiry.  If, however, the intention was to enact a 
regulatory scheme that is civil and nonpunitive,” the 
Court must “further examine whether the statutory 
scheme ‘is so punitive either in purpose or effect as to 
negate [Congress’s] intention’ to deem it ‘civil.’” 13 

The Court should ordinarily defer to Congress’s stated 
intent, and therefore, “ ‘only the clearest proof ’ will 
suffice to override legislative intent and transform 
what has been denominated a civil remedy into a 
criminal penalty.’”14 

Whether a statutory scheme is civil or criminal in 
nature is a question of statutory construction; the 
Court must consider the statute’s text and structure to 
determine Congress’s intent. 15  “A conclusion that 

11 Smith, 538 U.S. at 92. 
12 Id. 
13 Id. (quoting United States v. Ward, 448 U.S. 242, 248-49 

(1980)). 
14 Id. 
15 Id. 

http:proceedings.12
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[Congress] intended to punish would satisfy an ex post 
facto challenge without further inquiry into its effects, 
so considerable deference must be accorded to the in-
tent as [Congress] has stated it.”16  The Court must 
first inquire whether Congress, “in establishing the 
penalizing mechanism, indicated either expressly or 
impliedly a preference for one label or another.” 17 

“Where a legislative restriction ‘is an incident of the 
State’s power to protect the health and safety of its 
citizens,’ it will be considered ‘as evidencing an intent 
to exercise that regulatory power, and not a purpose to 
add to the punishment.”18 Other formal aspects of a 
statute’s enactment, such as the manner of its codifica-
tion or the enforcement procedures it establishes, are 
also probative of Congress’s intent.19  By themselves, 
“the location and labels of a statutory provision do not 
. . . transform a civil remedy into a criminal 
one.”20 

Where the Court’s inquiry leads to the conclusion 
that Congress intended to establish a civil, nonpunitive 
regime with the statute in question, the Court must 
then analyze the statute’s effect by applying the seven 
factors identified in Kennedy v. Mendoza-Martinez, 
bearing in mind these factors merely represent a 
“useful framework” and are “neither exhaustive nor 
dispositive.”21 In the present case, the most relevant 
Mendoza-Martinez factors are whether, in its neces-

16 Smith, 538 U.S. at 92-93.
 
17 Id. at 93 (internal quotation omitted). 

18 Id. at 93-94. 

19 Id. at 94. 

20 Id. 

21 Smith, 538 U.S. at 97 (internal quotations omitted) (citing
 

Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963)). 
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sary operation, the regulatory scheme:  (a) “has been 
regarded in our history and traditions as a punish-
ment”; (b) “imposes an affirmative disability or re-
straint”; (c) “promotes the traditional aims of punish-
ment”; (d) “has a rational connection to a nonpunitive 
purpose”; or (e) “is excessive with respect to this pur-
pose.”22 

2. Discussion 

Kebodeaux argues Congress intended SORNA to be 
punitive in nature. To support his argument, 
Kebodeaux attempts to distinguish the Alaska stat-
ute’s declaration of purpose, which the Smith Court 
determined was indicative of the Legislature’s intent 
to create a civil, regulatory regime, from SORNA’s 
stated purpose.  Although the Alaska statute and 
SORNA both declare public safety as one of their 
goals, Kebodeaux argues it is significant that SORNA, 
unlike the Alaska statute, does not also specifically re-
fer to sex offenders’ high risk of recidivism or state 
that public notification will promote public safety. 
The Court finds Kebodeaux’s argument unavailing. 

The Smith Court analyzed the Alaska sex offender 
statute in depth, concluding it was the Alaska Legis-
lature’s intent to create a civil, nonpunitive regime.23 

Like SORNA, the Alaska statute contained a provision 

22 See id. (identifying the key Mendoza-Martinez factors in a 
case challenging Alaska’s sex offender registration and notifica-
tion statute). 

23 See id. at 93-96 (analyzing the Alaska Legislature’s intent 
in enacting its sex offender statute). 
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imposing criminal liability for failing to comply with 
the statute’s requirements.24 

The Smith Court noted the Alaska Legislature 
clearly stated its intent in the statutory text itself.  
That is, the Legislature found “sex offenders pose a 
high risk of reoffending” and identified the State’s in-
terest in enacting the law as “protecting the public 
from sex offenders.”25 The Legislature also deter-
mined “the release of certain information about sex 
offenders to public agencies and the general public will 
assist in protecting the public safety.”26 While it is 
true the Legislature mentions recidivism as a risk to 
public safety and notification as a means of increasing 
the public’s safety, the Legislature’s emphasis at all 
times is ultimately public safety. Similar to the 
Alaska statute, SORNA’s declaration of purpose ex-
pressly states that Congress’s goal is public safety: 
“In order to protect the public from sex offenders and 
offenders against children, and in response to the vi-
cious attacks by violent predators against the victims 
listed below, Congress in this Act establishes a com-
prehensive national system for the registration of 
those offenders  .  .  .”27  As  the  Smith Court stat-
ed, “[a]n imposition of restrictive measures on sex of-
fenders adjudged to be dangerous is ‘a legitimate 

24 See id. at 90 (noting §§ 11.56.835 and 11.56.840 of the Alas-
ka statute provide for criminal prosecution of offenders who 
knowingly fail to comply). 

25 Smith, 538 U.S. at 93 (internal quotations omitted). 
26 Id. (internal quotations omitted). 
27 42 U.S.C. § 16901. 
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nonpunitive governmental objective and has been his-
torically so regarded.’”28 

As further evidence of Congress’s alleged punitive 
intent, Kebodeaux argues that SORNA differs signifi-
cantly from the Alaska statute by broadening the class 
of offenders subject to registration; lengthening the 
duration of registration; creating classes of offenders; 
reducing the time frame for sex offenders to advise of-
ficials of any change to their registration information; 
and increasing the penalties for violating its registra-
tion requirements. The Court finds these are merely 
differences of degree rather than kind, and represent 
the kind of “imposition of restrictive measures on sex 
offenders adjudged to be dangerous” found nonpuni-
tive in Smith.29 Thus, like the Alaska statute at issue 
in Smith, nothing on the face of the statute suggests 
Congress sought to create “anything other than a civil 
scheme . . . designed to protect the public from 
harm.”30 

In sum, the Court finds SORNA represents a com-
prehensive national regulatory scheme for sex offend-
ers, independent of the jurisdictional basis for the 
conviction (i.e., whether the offender’s conviction is-
sued under state, tribal, military, or other federal law). 
While failure to comply with SORNA’s civil, regulatory 
provisions clearly gives rise to a criminal penalty, that 
fact does not vitiate SORNA’s essential regulatory 
purpose.31 

28 Smith, 538 U.S. at 93 (quoting Kansas v. Hendricks, 521 
U.S. 346, 361 (1997)). 

29 Id.
 
30 Smith, 538 U.S. at 93 (internal quotation omitted). 

31 See id. at 90, 96 (finding the Alaska sex offender statute, 
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Kebodeaux asserts an alternative argument that, 
even if SORNA is deemed civil and nonpunitive, its 
punitive effects negate Congress’s intention to create a 
civil regulatory regime. Kebodeaux, however, fails to 
brief his alternative argument. Moreover, the Court 
finds Smith’s detailed analysis and rejection of this 
argument precludes its success in this case.32 

B. Whether SORNA Violates the Tenth Amendment 

Kebodeaux argues SORNA encroaches upon state 
sovereignty, in violation of the Tenth Amendment, be-
cause its registration requirements impose a federal 
obligation on sex offenders to register in individual 
state-created and state-run sex offender registries. 
Further, state officials administering local registries 
must accept federally-required sex offender registra-
tions before their states choose to adopt SORNA’s 
provision’s voluntarily. The Government counters 
that SORNA does not violate the Tenth Amendment 
because it only offers financial incentives to states to 
amend their existing registration laws. The Govern-
ment asserts SORNA does not conscript the states to 
do anything more than what they already have done by 
creating their own sex offender registries. 

1. The Tenth Amendment 

The Tenth Amendment sets forth the powers re-
served to states and the people:  “The powers not 
delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the 

which included a provision imposing criminal liability for failure 
to comply with the statute’s registration requirements, to estab-
lish a civil, nonpunitive regulatory scheme). 

32 See id. at 97-106. 
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States respectively, or to the people.”33 Under the 
Tenth Amendment, federal officials may not comman-
deer state officials to administer and enforce a federal 
regulatory program.34 Congress may, however, con-
dition state’s receipt of federal grant money upon the 
fulfillment of federal statutory or administrative di-
rectives.35 

2. Discussion 

After due consideration, the Court concludes 
SORNA does not violate the Tenth Amendment. 
Although SORNA does require state officials to 
change their registration procedures to comply with 
the federal program, the requirement is in truth only a 
condition which must be met if the state wishes to 
avoid the loss of federal funding.36  Because  SORNA  
does not commandeer state officials, but rather seeks 
to influence state action by conditioning the receipt of 
federal monies upon SORNA’s implementation, the 
Court finds it does not violate the Tenth Amendment. 

C. Whether the Indictment is Sufficiently Pled 

Kebodeaux contends the Indictment is fatally de-
fective under the Fifth and Sixth Amendments because 
it does not tell Kebodeaux what he did to make him 
guilty of the charge against him. Specifically, Kebo-
deaux argues the Indictment is insufficient because it 
“largely parrots the language of the statute” and does 

33 U.S. CONST. amend. X.
 
34 Printz v. United States, 521 U.S. 898, 935 (1997).
 
35 New York v. United States, 505 U.S. 144, 173 (1992). 

36 Accord United States v. Gould, 426 F. Supp. 2d 538, 549
 

(D. Md. 2007); see also United States v. Pitts, 2007 U.S. Dist. 
LEXIS 82632, *23-25 (M.D. La. 2007). 

http:funding.36
http:rectives.35
http:program.34
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not state with particularity how he allegedly “ ‘know-
ingly failed to register and update a registration.’ ”37 

Kebodeaux additionally asserts the date range alleged 
in the Indictment is overly broad and the word “up-
date” is not defined by the statute and is ambiguous. 
The Government urges the Court to reject Kebo-
deaux’s argument, asserting the Indictment meets the 
constitutional standard. 

1. Applicable Law 

An indictment is sufficient if it, “first, contains the 
elements of the offense charged and fairly informs a 
defendant of the charge against which he must defend, 
and, second, enables him to plead an acquittal or con-
viction in bar of future prosecutions for the same of-
fense.”38 An indictment is generally sufficient where 
it “set[s] forth the offense in the words of the statute 
itself, as long as ‘those words of themselves fully, di-
rectly, and expressly, without any uncertainty or am-
biguity, set forth all the elements necessary to consti-
tute the offence [sic] intended to be punished.’” 39 

With certain offenses in which the question of guilt 
turns “crucially upon such a specific identification of 
fact,” however, the statutory language alone may not 
be sufficient:40 

37 Def.’s Mot. to Dismiss Indictment, Rec. No. 26, at 25-26 
(quoting the language of the Indictment). 

38 Hamling v. United States, 418 U.S. 87, 117 (1974) 
39 Id. (quoting United States v. Carll, 105 U.S. 611, 612 

(1882)); see also  FED. R. CRIM. P. 7(c)(1) (providing an indict-
ment “musts be a plain, concise, and definite written statement 
of the essential facts constituting the offense charged.”). 

40 See United States v. Resendiz-Ponce, 549 U.S. 102, , 
127 S. Ct. 782, 789 (2007) (citing Russell v. United States, 369 
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A clear example is the statute making it a crime for 
a witness summoned before a congressional com-
mittee to refuse to answer any question “pertinent 
to the question under inquiry”  .  .  .  [A] valid 
indictment for such refusal to testify must go be-
yond the words of [the statute] and allege the sub-
ject of the congressional hearing in order to deter-
mine whether the defendant’s refusal was “perti-
nent.”41 

When charging an offense falling within the cate-
gory set forth above, an indictment merely tracking 
the language of the statute is not enough.42  Rather, 
the government must charge the crime with greater 
specificity to ensure fair notice to the defendant and 
that any ensuing conviction arises out of the theory of 
guilt presented to the grand jury.43 

2. Discussion 

The Court has set forth the relevant portions of the 
Indictment in Part I.A. of this Memorandum Opinion. 
After careful review, the Court finds Kebodeaux’s at-
tacks on its sufficiency unpersuasive. The Indictment 
alleges a violation of 18 U.S.C. § 2250. The Court 
finds guilt under § 2250 does not “depen[d] so crucially 
upon such [] specific identification of fact” to make it 
necessary for the Indictment to venture beyond the 

U.S. 749, 764 (1962)) (“[W]hile an indictment parroting the lan-
guage of a federal criminal statute is often sufficient, there are 
crimes that must be charged with greater specificity.”). 

41 See id. at   , 127 S. Ct. at 789 (citing Russell, 369 U.S. at 
764). 

42 Id. at  , 127 S. Ct. at 789. 
43 Id.  at  , 127 S. Ct. at 789. 
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statutory language.44 To the extent Kebodeaux as-
serts the time frame set forth in the Indictment is 
overly broad or that the word “update” is ambiguous, 
the Court rejects both these arguments. 

V. CONCLUSION AND ORDER 

For the reasons discussed above, the Court con-
cludes it should, and hereby does, DENY Kebodeaux’s 
Motion [Rec. No. 26]. 

SO ORDERED. 

SIGNED this 29th day of July, 2008. 

/s/ FRANK MONTALVO
 FRANK MONTALVO 

UNITED STATES DISTRICT JUDGE 

44 Compare Russell, 369 U.S. at 764 (finding the indictment 
insufficient), with Resendiz-Ponce, 549 U.S. at , 127 S. Ct. at 
789 (holding an indictment for attempted illegal reentry was not 
defective because it failed to allege the specific overt act the de-
fendant committed in seeking reentry) and Hamling 418 U.S. at 
118-19 (finding the indictment alleging conspiracy and use of the 
mails to carry an obscene book and advertisement to be consti-
tutionally sufficient; “[s]ince the various component parts of the 
constitutional definition of obscenity need not be alleged in the 
indictment in order to establish its sufficiency, the indictment in 
this case was sufficient to adequately inform petitioners of the 
charges against them.”). 
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APPENDIX E 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 


EL PASO DIVISION 


EP-08-CR-667-FM
 
UNITED STATES OF AMERICA, PLAINTIFF
 

v. 
GARY LEE HETH, DEFENDANT 

[Filed: July 21, 2008] 

MEMORANDUM OPINION AND ORDER DENYING 
DEFENDANT’S MOTION TO DISMISS INDICTMENT 

Before the Court is Defendant Gary Lee Heth’s 
(“Heth”) “Motion to Dismiss Indictment and Brief in 
Support” (“Motion”) [Rec. No. 19].  Heth raises six 
challenges to the Indictment [Rec. No. 8] returned 
against him. After requesting and receiving an en-
largement of time in which to do so, Plaintiff the Uni-
ted States of America (hereafter, “the Government”) 
filed its “Response to Defendant’s Motion to Dismiss 
Indictment” (“Response”) [Rec. No. 22] on May 26, 
2008. Heth’s “Reply to Government’s Response to De-
fendant’s Motion to Dismiss” (“Reply”) [Rec. No. 23] 
followed on June 5, 2008. For the reasons discussed 
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below, the Court concludes it should DENY Heth’s 
Motion. 

I.	 BACKGROUND

 A. 	Factual Background 

On March 5, 2008, the grand jury sitting in El Paso 
returned a two-count Indictment [Rec. No. 8] against 
Heth, charging him with failing to register as a sex of-
fender as required under the Sex Offender Registra-
tion and Notification Act (“SORNA”), in violation of 
18 U.S.C. § 2250 (“Count One”); and failing to register 
as a sex offender as required under the Wetterling 
Act, in violation of 42 U.S.C. § 14072 (“Count Two”). 
The Government expects the evidence at trial to show 
that, on July 28, 1997, Heth was convicted in El Paso 
County, Colorado, of one count of Sexual Assault of a 
Child by a Person in a Position of Trust. He received 
a sentence of five years’ supervised probation. Heth’s 
probation was revoked on October 22, 1998, and he was 
sentenced to a four-year term of imprisonment in the 
Colorado Department of Corrections (“DOC”). On 
May 9, 2001, before Heth’s release from DOC, he com-
pleted a “Notice to Register as a Sex Offender,” DOC 
Form 550-6A (7/00). By completing the form, Heth 
acknowledged, among other things, that: 

(1)	 after his release from DOC, he had a duty to 
register within five business days of becoming 
a temporary or permanent resident of any Col-
orado city, town, or county; 

(2) 	he must re-register every year on his birthday 
or the next business day if his birthday fell on a 
weekend; 
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(3) if he moved, he must submit a written address 
change to the agency out of whose jurisdiction 
he was moving and then register in the new ju-
risdiction within five days following the move; 
and 

(4) 	 if he moved outside Colorado, he was responsi-
ble for learning and obeying the registration 
laws in the state into which he moved. 

On May 29, 2001, upon his release, Heth completed a 
second DOC form to reflect a change in his address. 

On May 9, 2005, after being arrested for failing for 
register in Colorado, Heth signed another “Sex Of-
fender Registration Notification and Receipt” form, 
acknowledging that: 

(1) 	 he was now required to register quarterly; 

(2) 	he must continue to register for the rest of his 
life; 

(3) if he moved, he must submit a written address 
change to the agency out of whose jurisdiction 
he was moving and then register in the new ju-
risdiction within five days following the move; 

(4) 	 if he moved out of Colorado, he was responsible 
for learning and obeying the registration re-
quirements for the state into which he moved; 
and 

(5) it was a felony offense to fail to comply with 
registration requirements. 
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Between September 2001 and his arrest in this case on 
February 8, 2008, Heth has been arrested six times on 
state failure-to-register charges, and convicted at least 
twice. 

On February 8, 2008, El Paso Police Department 
officers arrested Heth on a probation violation warrant 
issued in the State of Colorado. On February 11, 
2008, El Paso Police Department (“EPPD”) Detective 
Nanez (“Nanez”) interviewed Heth. Heth allegedly 
told Nanez that he had arrived in El Paso, Texas, on 
January 5, 2008, and stayed at the Rescue Mission un-
til February 1, 2008. Heth also allegedly stated to 
Nanez that, thereafter, he lived on the streets in 
downtown El Paso until his arrest on February 8, 2008. 
EPPD’s investigation revealed Heth was not regis-
tered as a sex offender with either EPPD or the El 
Paso County Sheriff ’s Department. 

On February 13, 2008, EPPD transferred Heth to 
the custody of the United States Marshals Service 
(“USMS”) pursuant to a federal warrant. While in 
federal custody and after being advised of his rights, 
Heth allegedly told authorities that he first traveled to 
El Paso, Texas, on December 25, 2005. He left El 
Paso, Texas, in February 2006 and traveled to differ-
ent cities and states (including Atlanta and Augusta, 
Georgia). Heth then moved to Los Angeles, California, 
in June or July 2006 with his girlfriend, Lori Lane 
(“Lane”) upon learning she was pregnant. Heth 
stayed in Los Angeles for approximately seventeen 
months. On December 23, 2007, Heth, Lane, and their 
child returned to El Paso, Texas, arriving on Decem-
ber 31, 2007. Heth and Lane ended their relationship 
on January 1, 2008. Heth remained in El Paso, living at 
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the Gateway Motel, the Opportunity Center, the Res-
cue Mission, and finally the streets of El Paso until 
arrested by EPPD. 

When asked about being subject to a registration 
requirement, Heth allegedly told federal authorities he 
had been convicted of a sex crime in Colorado Springs, 
Colorado, twelve years prior and knew he had a life-
time registration requirement. Heth also allegedly 
stated the last time he registered was in Colorado 
Springs in 2005. He allegedly admitted he had not 
registered in any of the places he had lived thereafter. 

B. Heth’s Motion  

Heth challenges the Indictment on the following 
grounds: (1) SORNA and the Wetterling Act1 violate 
Section 8, Article I, of the United States Constitution 
(i.e., “the Commerce Clause”); (2) as applied to Heth, 
SORNA and the Wetterling Act violate the Separa-
tion-of-Powers doctrine embodied in Article I of the 
federal Constitution; (3) SORNA and the Wetterling 
Act violate the Fifth Amendment’s Due Process 
Clause, unless they are construed as establishing spe-
cific-intent crimes; (4) because SORNA has not been 
implemented in Texas or Colorado, the Court should 
dismiss Count One of the Indictment; (5) because the 
Government may not prosecute Heth for simultaneous 
violations of SORNA and the Wetterling Act, the Gov-
ernment must elect to prosecute Heth for one count 

1 The Jacob Wetterling Crimes Against Children and Sexually 
Violent Offender Registration Program (“the Wetterling Act”), en-
acted in 1994, adopted national registration guidelines and made it 
a misdemeanor under federal law to fail to register under a state 
sex offender registration program. See 42 U.S.C. § 14072(i). 
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and dismiss the other; and (6) by retroactively apply-
ing SORNA, the Attorney General has violated the 
Administrative Procedures Act, 5 U.S.C. § 553. 

In its Response, without conceding any of the ar-
guments Heth makes regarding the Wetterling Act, 
the Government notes that it has since moved to dis-
miss Count Two of the Indictment “so as not to waste 
the Court’s time determining the constitutionality of a 
misdemeanor statute which is shortly to be repealed.”2 

As a result, the Court will consider Heth’s constitu-
tional challenges only as they implicate SORNA. 

III. SORNA’S STATUTORY SCHEME 

Before reaching the merits of the parties’ argu-
ments, the Court will set forth the relevant portions of 
SORNA’s statutory scheme. 

SORNA is found in Title I of the Adam Walsh Child 
Protection and Safety Act of 2006, which the President 
signed into law on July 27, 2006.3  Using  the  loss  of  
federal funding as an inducement,4 SORNA directs 
the fifty states to enact laws creating and implement-
ing SORNA’s uniform nationwide sex offender regis-
tration program.5 

2 Pl.’s Response to Def.’s Mot. to Dismiss Indictment, Rec. No. 
22, at 38. 

3 Pub. L. 109-248, §§ 1-155 (2006). 
4 See 42 U.S.C. § 16925 (stating that jurisdictions failing to im-

plement SORNA shall not receive ten per cent of the federal funds 
they would otherwise receive under the Omnibus Crime Control 
and Safe Streets Act of 1968, 42 U.S.C. §§ 3750 et seq.). 

5 See 42 U.S.C. §§ 16912-16922 (setting forth the duties of the 
states and sex offenders under SORNA). 
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SORNA also creates a new federal offense for fail-
ing to register as a sex offender.6  That is, individuals 
who are required to register under SORNA and fail to 
do so commit a federal offense under 18 U.S.C. § 2250: 

§ 2250. Failure to register: 

(a) In general.  Whoever— 

(1) is required to register under the Sex Of-
fender Registration and Notification Act; 

(2) 

(A) is a sex offender as defined for the pur-
poses of the Sex Offender Registration and 
Notification Act by reason of a conviction un-
der Federal law (including the Uniform Code 
of Military Justice, the law of the District of 
Columbia, Indian tribal law, or the law of any 
territory or possession of the United States; 
or 

(B) travels in interstate or foreign commerce, 
or enters or leaves, or resides in, Indian 
country; and 

(3) knowingly fails to register or update a reg-
istration as required by the Sex Offender Regis-
tration and Notification Act; 

shall be fined under this title or imprisoned not 
more than 10 years, or both.7 

6 See 18 U.S.C. § 2250 (setting forth the federal penalty for failing 
to register as a sex offender under SORNA). 

7 18 U.S.C. § 2250. 
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SORNA imposes the following registration require-
ments for sex offenders: 

§ 16913. Registry requirements for sex offenders 

(a) In general.  A sex offender shall register, and 
keep the registration current, in each jurisdiction 
where the offender resides, where the offender is an 
employee, and where the offender is a student. 
For initial registration purposes only, a sex offend-
er shall also register in the jurisdiction in which 
convicted if such jurisdiction is different from the 
jurisdiction of residence. 

(b) Initial registration. The sex offender shall in-
itially register— 

(1) before completing a sentence of imprison-
ment with respect to the offense giving rise to 
the registration requirement; or 

(2) not later than 3 business days after being 
sentenced for that offense, if the sex offender is 
not sentenced to a term of imprisonment. 

(c) Keeping the registration current. A sex of-
fender shall, not later than 3 business days after 
each change of name, residence, employment, or 
student status, appear in person in at least 1 juris-
diction involved pursuant to subsection (a) and in-
form that jurisdiction of all changes in the infor-
mation required for that offender in the sex offend-
er registry. That jurisdiction shall immediately 
provide that information to all other jurisdictions in 
which the offender is required to register.8 

8 42 U.S.C. § 16913(a)-(c). 
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SORNA delegates to the Attorney General the author-
ity: 

to specify the applicability of the requirements of 
this title to sex offenders convicted before the en-
actment of this Act [enacted July 27, 2006] or its 
implementation in a particular jurisdiction, and to 
prescribe rules for the registration of any such sex 
offenders and for other categories of sex offenders 
who are unable to comply with subsection (b).9 

On February 28, 2007, the Attorney General issued an 
interim rule stating that “[t]he requirements of the 
Sex Offender Registration and Notification Act apply 
to all sex offenders, including sex offenders convicted 
of the offense for which registration is required prior 
to the enactment of the Act.”10 

IV. ANALYSIS 

A. Whether SORNA Violates the Commerce Clause 

Before proceeding to the merits, the Court first 
summarizes the parties’ arguments. Heth asserts 
SORNA violates the Commerce Clause because it re-
quires individuals convicted of purely local, intrastate 
offenses to register as sex offenders and prosecutes 
them under federal law if they fail to do so. Heth 
contends SORNA thus violates the Supreme Court’s 
Commerce Clause jurisprudence set forth in United 

11 12States v. Lopez, United States v. Morrison, and 

9 42 U.S.C. § 16913(d).
 
10 28 C.F.R. § 72.3 (2007).
 
11 514 U.S. 549 (1995).
 
12 529 U.S. 598 (2000).
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United States v. Jones.13 In those cases, the Supreme 
Court held the Commerce Clause does not empower 
Congress to federally prosecute individuals convicted 
of purely intrastate offenses where the intrastate con-
duct in question does not “substantially affect” inter-
state commerce. Heth additionally argues SORNA is 
not a constitutional exercise of Congress’s power to 
regulate persons and things in interstate commerce, 
because it imposes registration requirements on indi-
viduals who are not in interstate commerce and have 
no connection to interstate commerce. The Govern-
ment responds that Lopez, Morrison, and Jones do not 
implicate SORNA’s constitutionality because Con-
gress’s power to impose the registration requirement 
stems from its authority to regulate persons or things 
in interstate commerce rather than its authority to 
regulate intrastate activities which have a substantial 
effect on interstate commerce. Alternatively, the Gov-
ernment argues that 18 U.S.C. § 2250 regulates activ-
ity which substantially affects interstate commerce. 

1. Congress’s Commerce Power 

The United States Constitution grants Congress 
the authority to “regulate Commerce with foreign Na-
tions, and among the several States” as well as the 
power to enact all “necessary and proper” laws to ex-
ercise that authority. 14 “In interpreting the com-
merce power, courts are bound both by the ‘first prin-
ciples’ of a Constitution that establishes a federal gov-
ernment with ‘enumerated powers,’ and our judicial 
role, which requires deference to properly enacted 

13 529 U.S. 848 (2000).
 
14 See U.S. CONST., art. I, § 8. 
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congressional regulations.” 15 While the commerce 
power is “recognized as ‘one of the most prolific sourc-
es of national powers,’ ” it is nonetheless constrained 
‘‘within constitutionally determined ‘outer limits.’”16

 In Lopez, the Supreme Court established the 
framework for determining the outer limits of Con-
gress’s regulatory authority under the Commerce 
Clause.17 It clarified that Congress may regulate and 

15 Groome Resources Ltd. LLC v. United States, 234 F.3d 192, 
202 (5th Cir. 2000). 

16 Id. at 202-03 (citing Morrison, 529 U.S. at 607-08). 
17 See United States v. Ballinger, 395 F.3d 1218, 1225 (11th Cir. 

2005) (“The Supreme Court’s landmark decision in [Lopez] . . . 
synthesized more than a century of Commerce Clause activity into 
a definitive description of the commerce power.”). Lopez invali-
dated the Gun Free School Zones Act of 1990, which made it a fed-
eral crime to knowingly possess a firearm within a certain radius of 
a school. See Lopez, 514 U.S. at 522; see also Groome, 234 F.3d at 
203 n.15 (summarizing Lopez). In the ensuing cases Morrison and 
Jones, the Supreme Court further defined Congress’s authority to 
regulate activities having a substantial effect on interstate com-
merce. See Groome, 234 F.3d at 204 (discussing Morrison’s fur-
ther refinement of Lopez’s analysis). Morrison invalidated the 
federal civil remedy provision of the Violence Against Women Act 
of 1994 on the grounds Congress lacked the constitutional authority 
under either the Commerce Clause or § 5 of the Fourteenth 
Amendment to enact the section’s civil remedy. See Morrison, 
529 U.S. at 619-20; see also Groome, 234 F.3d at 203 n.16 (summa-
rizing Morrison). Jones invalidated a federal arson statute, 18 
U.S.C. § 844(i), to the extent the statute attempted to make every 
act of arson a federal offense. See Jones, 529 U.S. at 859 (“We 
conclude that § 844(i) is not soundly read to make virtually every 
arson in the country a federal offense.”). The Jones Court held 
that to be constitutional under the Commerce Clause, the provision 
could only cover arson committed against property currently used 
in commerce or in an activity affecting commerce. See id. It 
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protect three broad categories of activity pursuant to 
its commerce power: (1) the use of the channels of 
interstate commerce; (2) the instrumentalities of in-
terstate commerce, or persons or things in interstate 
commerce, even though the threat may come only from 
intrastate activities; and (3) those activities which sub-
stantially affect interstate commerce.18

 The first Lopez prong, or the channels of commerce, 
are “the intrastate transportation routes through 
which persons and goods move.”19  These channels in-
clude highways, railroads, navigable waters, airspace, 
telecommunications networks, and national securities 
markets.20

 The second Lopez prong, or the “[i]nstrumentalities 
of interstate commerce, by contrast, are the people 
and things themselves moving in commerce, including 
automobiles, airplanes, boats, and shipments of goods” 
and include pagers, telephones and mobile phones.21 

“Plainly, congressional power to regulate the channels 
and instrumentalities of commerce includes the power 
to prohibit their use for harmful purposes, even if the 

could not constitutionally apply to the arson of a dwelling place 
used only for everyday family living. Id. 

18 Lopez, 514 U.S. 549, 558-59. 
19 Morrison, 529 U.S. at 614 n.5. 
20 Ballinger, 395 F.3d 1225-26; see also Groome, 234 F.3d at 203 

(“This category extends beyond the regulation of highways, rail-
roads, air routes, navigable rivers, fiber-optic cables and the like. 
This category was one of the categories used to prohibit racial dis-
crimination in public accommodations and has been used to prevent 
illicit goods from traveling through the channels of commerce.”) 
(internal quotations and citation omitted). 

21 Ballinger, 395 F.3d at 1226. 
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targeted harm itself occurs outside the flow of com-
merce and is purely local in nature.”22 “The com-
merce power has always been construed by the Su-
preme Court to include the power to prohibit the use 
of the channels or instrumentalities of interstate com-
merce ‘to promote immorality, dishonesty, or the 
spread of any evil or harm to the people of other states 
from the state or origin.’”23 

An act that promotes harm, not the harm itself, is 
all that must occur in commerce to permit congres-
sional regulation. In fact, it is a “well-settled prin-
ciple that Congress may impose relevant conditions 
and requirements on those who use the channels of 
interstate commerce in order that those channels 
will not become the means of promoting or spread-
ing evil, whether of a physical, moral or economic 
nature.”24 

Nonetheless, “congressional regulation or protection 
of persons or things that move in interstate commerce 
must ensure that, in fact, a particular threat—whether 
posed by an interstate or intrastate activity—actually 
threatens persons or things with a plain and clear nex-
us to interstate commerce.”25 

22 Id. 
23 Id. at 1227 (quoting Brooks v. United States, 267 U.S. 432, 436 

(1925)). 
24 Id. at 1227-28 (quoting United States v. Orito, 413 U.S. 139, 144 

(1973)). 
25 Groome, 234 F.3d at 203. 
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 The third Lopez prong “is the broadest expres-
sion of Congress’ [sic] commerce power.” 26 Con-
gress’s power to regulate activities which “ ‘affect’ 
commerce enables it to reach wholly intrastate con-
duct—that is, conduct that utilizes neither the chan-
nels nor the instrumentalities of interstate com-
merce—but only when it has ‘a substantial relation to’ 
(meaning it ‘substantially affect[s]’) interstate com-
merce.”27

 In Morrison, the Supreme Court refined the analy-
sis regarding the third category of activity  (i.e., “sub-
stantially affecting interstate commerce”) by setting 
forth four additional factors for determining whether 
the congressional act at issue exceeds the scope of its 
constitutional authority.28 The first factor is the eco-
nomic nature of the regulated activity.29  In  Lopez and 
Morrison, the Court found that neither the “actors” 
nor the “conduct” of the regulation possessed a com-
mercial character, and neither challenged statute’s 
purpose or design reflected an evident commercial 
nexus.30  The second consideration is the presence or 
absence of an express jurisdictional element in the 

26 Ballinger, 395 F.3d at 1226. 
27 Id. (quoting Lopez, 514 U.S. at 558-59). 
28 Groome, 234 F.3d at 204. 
29 Morrison, 529 U.S. at 610 (“‘Where economic activity substan-

tially affects interstate commerce, legislation regulating that activ-
ity will be sustained  . .  . [Although] petitioners and the dis-
sent downplay the role that the economic nature of the regulated 
activity plays in our Commerce Clause analysis  . . . a fair 
reading of Lopez shows that the noneconomic, criminal nature of 
the conduct at issue was central to our decision in that case.”). 

30 Groome, 234 F.3d at 204. 
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challenged statute.31 For example, “[t]he lack of an 
express jurisdictional element in the Lopez statute 
weakened the claim that Congress was acting within 
its Commerce Clause powers.”32 In contrast, when a  
statute contains an express jurisdictional predicate, 
Lopez’s “substantially affects” test does not apply.33 

Rather, the activity sought to be regulated through the 
statute must only have a minimal effect on interstate 

34commerce.

The third factor is whether Congress made formal 
findings reflecting its legislative judgment that the ac-
tivity in question substantially affects interstate com-
merce.35 Although Congress is not required to make 
such findings for a challenged statute to be a constitu-
tionally valid exercise of its commerce power under 
Lopez’s third prong, ‘‘the existence of such findings 
may ‘enable’” a court “ ‘to evaluate the legislative judg-
ment that the activity in question substantially affects 
interstate commerce, even though no such substantial 
effect [is] visible to the naked eye.’”36 Lastly, “the 

31 Id. 
32 Id. 
33 See United States v. Williams, 342 F.3d 350, 354-55 (4th Cir. 

2003) (holding that, due to the presence of a jurisdictional predicate 
in the Hobbs Act, only a showing of a minimal effect on interstate 
commerce was required for the Act to be a proper exercise of Con-
gress’s commerce power); United States v. Jamison, 299 F.3d 114, 
118 (2d Cir. 2002) (reaching the same conclusion); United States v. 
Marrero, 299 F.3d 653, 654-56 (7th Cir. 2002) (reaching the same 
conclusion). 

34 See Williams, 342 F.3d at 354-55; Jamison, 299 F.3d at 118; 
Marrero, 299 F.3d at 654-56. 

35 Groome, 234 F.3d at 204. 
36 Morrison, 529 U.S. at 612 (quoting Lopez, 514 U.S. at 563). 
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[Morrison] Court cautioned against accepting an ‘at-
tenuated’ connection between the regulation and the 
interstate activity. Concerned that causal, ‘but-for’ 
arguments could lead to an evisceration of any limita-
tions on federal power, the Court held Congress to a 
more direct link.”37 

With these principles in mind, the Court considers 
whether SORNA violates the Commerce Clause. 

2. Discussion 

After careful review, the Court finds SORNA is a 
constitutional exercise of Congress’s commerce power 
under Lopez’s second prong, that is, the power to reg-
ulate the instrumentalities of interstate commerce, or 
persons or things in interstate commerce.38  Without 
citing any source of support, Heth asserts that, with 
SORNA, Congress attempts to use its commerce pow-
er to regulate individuals who are not in interstate 
commerce and have no connection to interstate com-
merce. Although SORNA contains a provision which 
applies to intrastate failure to register,39 that is not 
the SORNA provision under which Heth is being pro-
secuted. Rather, Heth is indicted under 18 U.S.C. 
§ 2250, which imposes criminal liability on sex offend-
ers who travel away from their state of conviction 
and then fail to update authorities as to their 
new location. In that respect, § 2250 is akin to the 
Deadbeat Parents Act, which targets individuals who 

37 Groome, 234 F.3d at 204-05 (internal citation omitted). 
38 Lopez, 514 U.S. at 558. 
39 See 42 U.S.C. § 16913 (imposing registration requirements for 

all sex offenders without the additional jurisdictional element of in-
terstate travel). 
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intentionally avoid payment of child support obliga-
tions by traveling across state lines and has been held 
to be a constitutional exercise of Congress’s commerce 
power.40 

This Court therefore concludes SORNA does not vio-
late the Commerce Clause.41 It is axiomatic that a sex 

40 Cf. United States v. Kukafka, 478 F.3d 531, 536 (3d Cir. 2007), 
cert. denied, 128 S. Ct. 158 (2007) (concluding the Deadbeat Par-
ents Act does not violate the Commerce Clause because “the ‘per-
sons’ targeted by the Act are those who, like Kukafka, intentionally 
avoid payment [of child support obligations] by traveling across 
state lines. By targeting interstate child support obligations alone, 
Congress has ensured the Act regulates only those payments in 
interstate commerce and those persons who avoid their obligations 
by traveling across state lines.”). 

41 Many other district courts have reached the same conclusion. 
See, e.g., United States v. Ditomasso, 2008 U.S. Dist. LEXIS 37870, 
*32-34 (D. R.I. May 8, 2008) (“[T]his Court finds that section 2250 
is clearly constitutional under [Lopez’s] second prong  . . .  As 
the Supreme Court stated in Lopez, instrumentalities of commerce 
include ‘persons or things in interstate commerce.’ Here, 
SORNA, by regulating sex offenders who travel in interstate com-
merce, clearly regulates ‘person  . . . in interstate com-
merce.’”) (internal citations omitted); United States v. Howell, 2008 
U.S. Dist. LEXIS 7810, *25-27 (N.D. Iowa Feb. 1, 2008) (“Con-
gress’s authority to regulate interstate commerce and those per-
sons engaged in interstate travel is sufficient to support the en-
actment of 18 U.S.C. § 2250 . . . [T]he court concludes that 
Congress acted within its power under the Commerce Clause in 
enacting SORNA  . . .”); United States v. Elliot,  2007 U.S. 
Dist. LEXIS 91665, *9 (S.D. Fla. Dec. 10, 2007) (“SORNA’s re-
quirement that the Defendant travel through interstate commerce 
prior to being subject to the registration requirements of SORNA, 
[sic] is a valid exercise of Congress’ [sic] power to regulate, [sic] 
‘the instrumentalities of interstate commerce, or persons or things 
in interstate commerce.’”); United States v. Gonzalez, 2007 U.S. 
Dist. LEXIS 58035, *24-25 (N.D. Fla. Aug. 9, 2007) (“I find that 

http:Clause.41
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offender’s failure to comply with his registration obli-
gations after traveling across state lines is an act 
which promotes harm and is within Congress’ power to 
regulate under Lopez’s second prong.42 Having con-
cluded SORNA represents a proper exercise of Con-
gress’s commerce power under Lopez’s second prong, 
it is unnecessary for the Court to decider whether the 
statute would also be a proper exercise of Congress’ 
commerce power under Lopez’s third prong. 

B. Whether SORNA Violates	 the Nondelegation 
Doctrine  

As discussed previously, SORNA delegates to the 
Attorney General the authority: 

to specify the applicability of the requirements of 
this title to sex offenders convicted before the en-
actment of this Act [enacted July 27, 2006] or its im-
plementation in a particular jurisdiction, and to pre-
scribe rules for the registration of any such sex of-

§ 2250(a) is  . .  . a proper exercise of Congress’s Commerce 
Clause power because ‘Congress may regulate those individuals or 
things that travel in interstate commerce without regard to the 
reason for their movement’ under the second prong of Lopez.”); 
United States v. Mason, 510 F. Supp 2d 923, 932 (M.D. Fla. May 
22, 2007) (“The statute is constitutional on its face because it falls 
within the second category set forth in Lopez.”); but see United 
States v. Powers, 544 F. Supp. 2d 1331, 1333-36, (M.D. Fla. Apr. 18, 
2008) (concluding SORNA is not a proper exercise of Congress’s 
commerce power under the either the second or third Lopez cate-
gories). 

42 See Ballinger, 395 F.3d at 1227-28 (“An act that promotes 
harm, not the harm itself, is all that must occur in commerce to 
permit congressional regulation.”). 
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fenders and for other categories of sex offenders 
who are unable to comply with subsection (b).43 

On February 28, 2007, the Attorney General issued an 
interim rule stating that “[t]he requirements of the 
Sex Offender Registration and Notification Act apply 
to all sex offenders, including sex offenders convicted 
of the offense for which registration is required prior 
to the enactment of the Act.”44

 Heth acknowledges Congress may enlist the assis-
tance of other branches of government, but asserts it 
may do so without violating the separation-of-powers 
doctrine set forth in Article I of the Constitution only 
if it gives clear guidance to the assisting branch. 
Here, Heth argues Congress delegated authority to 
the Attorney General to determine whether to apply 
SORNA retroactively to persons convicted before the 
statute’s enactment date without sufficient guidance. 
Heth contends SORNA is therefore unconstitutional 
on this basis. 

The Government responds that Heth lacks standing 
to raise this issue because the Attorney General’s In-
terim Rule of which Heth complains does not apply to 
him. Alternatively, the Government asserts that, 
even if Heth has standing to challenge SORNA on 
nondelegation grounds, Congress properly set forth an 
intelligible guiding principle and thus Heth’s argument 
is without merit. 

43 42 U.S.C. § 16913(d).
 
44 28 C.F.R. § 72.3 (2007).
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1. The Nondelegation Doctrine 

The nondelegation doctrine derives from Article I, 
section I of the Constitution, which states “all legisla-
tive Powers herein granted shall be vested in a Con-
gress of the United States.”45  “From  this  language  
the Court has derived the nondelegation doctrine: that 
Congress may not constitutionally delegate its legisla-
tive power to another branch of Govemment.”46  The  
nondelegation doctrine is founded on “ ‘the principle of 
separation of powers that underlies our tripartite sys-
tem of Government.’”47 

We have long recognized that the nondelegation 
doctrine does not prevent Congress from seeking 
assistance, within proper limits, from its coordinate 
Branches.  Thus Congress does not violate the 
Constitution merely because it legislates in broad 
terms, leaving a certain degree of discretion to ex-
ecutive or judicial actors. So long as Congress 
“lay[s] down by legislative act an intelligible princi-
ple to which the person or body authorized to [act] 
is directed to conform, such legislative action is not 
a forbidden delegation of legislative power.”48 

45 U.S. CONST., Art. I, § 1; see Touby v. United States, 500 U.S. 
160, 164-65 (1991) (“The Constitution provides that ‘all legislative 
Powers herein granted shall be vested in a Congress of the United 
States.’ From this language the Court has derived the nondele-
gation doctrine.”). 

46 Touby, 500 U.S. at 165. 
47 Id. (quoting Mistretta v. United States, 488 U.S. 361, 371 

(1989)). 
48 Id. (quoting J.W. Hampton, Jr. & Co. v. United States, 276 

U.S. 394, 409 (1928)) (internal citation omitted). 
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Applying this “intelligible principle test,” the Supreme 
Court has “deemed it ‘constitutionally sufficient if 
Congress clearly delineates the general policy, the 
public agency which is to apply it, and the boundaries 
of this delegated authority.’”49 

The foregoing standard is “driven by a practical 
understanding that in our increasingly complex socie-
ty, replete with ever changing and more technical 
problems, Congress simply cannot do its job absent an 
ability to delegate power under broad general direc-
tives.”50 The practical nature of this standard is re-
flected in the fact that, despite numerous challenges, 
until 1935, the Supreme Court had never struck down 
a statute on nondelegation grounds.51  Further, after 
invalidating two statutes in 1935 on nondelegation 
grounds the Supreme Court “[has] upheld, again with-
out deviation, Congress’ [sic] ability to delegate power 
under broad standards.”52

  2.  Standing  

Article III of the Constitution “restricts federal 
courts to the resolution of cases and controversies.”53 

“That restriction requires that the party invoking fed-
eral jurisdiction have standing—the ‘personal interest 
that must exist at the commencement of the litiga-

49 Mistretta, 488 U.S. at 372-73 (quoting American Power & 
Light Co. v. SEC, 329 U.S. 90, 105 (1946)). 

50 Id. at 372. 
51 Id. at 373 (collecting cases). 
52 Id. (collecting cases). 
53 Davis v. FEC, ___U.S. ___, ___, 2008 U.S. LEXIS 5267, *16 

(June 26, 2008). 
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tion.’”54 “To qualify for standing, a claimant must 
present an injury that is concrete, particularized, and 
actual or imminent; fairly traceable to the defendant’s 
challenged behavior; and likely to be redressed by a 
favorable ruling.”55

 3. Discussion 

After careful review, the Court concludes the At-
torney General’s Interim Order does not affect Heth 
and therefore he does not have standing to challenge 
the constitutionality of Congress’s delegation of au-
thority in SORNA § 16913. On the date of SORNA’s 
enactment, Heth was a sex offender as defined by 
SORNA, Texas, and Colorado law.  Heth was there-
fore able to register in both Colorado and Texas before 
SORNA’s enactment and therefore does not fall into 
the extremely narrow category of offenders, described 
in § 16913(d), who are unable to register. 

The bulk of the statute does not make a distinction 
between those convicted before the Act and those 
convicted after.  It imposes its requirements on 
“sex offenders,” without qualification. The proper 
distinction for these purposes is between those who 
are currently registered, and those who are not.  
Those currently registered are unambiguously re-
quired by subsections (a) and (c) to keep their reg-
istrations current. Those not currently registered 

54 Id. (quoting Friends of Earth, Inc. v. Laidlaw Environmental 
Services (TOC), Inc., 528 U.S. 167, 189 (2000)). 

55 Id. 
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must register in accordance with the “initial regis-
tration” provisions in subsection (b).56 

Subsection (d) of which Heth complains is exceedingly 
narrow in scope, applying only to those currently un-
registered who are literally unable to comply with 
subsection (b) due to the age of their convictions.57 

Because Heth was already registered before SORNA’s 
enactment, he clearly does not fall into the category 
addressed by the Attorney General’s Interim Rule and 
therefore has no standing to challenge its constitution-
ality.58 

In the alternative, even if Heth had standing to 
challenge the statute on nondelegation grounds, the 
Court would conclude that his argument lacks merit. 
Congress clearly set forth SORNA’s purpose in 
42 U.S.C. § 16901.59 

The fact that Congress has delegated the ability to 
specify the applicability of the registration re-
quirements to sex offenders convicted before the 
statute’s enactment, or its implementation in cer-
tain jurisdictions, or granted the Attorney General 
the power to promulgate regulations to ensure reg-
istration of individuals outside the purview of the 

56 United States v. Roberts, 2007 U.S. Dist. LEXIS 54646, *3-4 
(W.D. Va. 2007). 

57 See id.
 
58 Davis, ___U.S. at ___, 2008 U.S. LEXIS 5267 at *16.
 
59 See 42 U.S.C. § 16901 (“In order to protect the public from sex 


offenders and offenders against children, and in response to the 
vicious attacks by violent predators against the victims listed be-
low, Congress in this Act establishes a comprehensive national 
system for the registration of those offenders.”). 

http:16901.59
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statutory language, does not allow the Attorney 
General to decide if the statute will have retroactive 
application. Rather, the statutory language is in-
dicative of a gap-filling provision to insure the stat-
utory purpose is effectuated when sex offenders fall 
outside the purview of Section 16913(b).60 

Given the practical nature of the Supreme Court’s “in-
telligible principle test,”61 the Court concludes Con-
gress did not overdelegate its legislative power in 
§ 16913(d). 

C. Whether SORNA Violates Heth’s Fifth Amend-
ment Right to Due Process 

Heth argues that because he was not specifically 
informed of his duty to register under SORNA, pros-
ecuting him for failing to do so violates his Fifth 
Amendment right to due process. The Government 
urges the Court to reject Heth’s argument, citing 
abundant district court case law in support of its posi-
tion. 

After review, the Court concludes Heth’s argument 
is without merit.  It is undisputed, for purposes of 
Heth’s Motion, that both before and after SORNA’s 
enactment, the laws of Colorado and Texas would have 
required him to register as a sex offender. SORNA 
imposed no new obligations on him. Further, Heth has 
been prosecuted on several different occasions under 
Colorado law for failing to register and has also re-
ceived repeated notice regarding his duties should he 

60 Roberts, 2007 U.S. Dist. LEXIS 54646, at *7-8. 
61 See Mistretta, 488 U.S. at at 372-73 (emphasizing the practical 

nature of the intelligible principle test). 
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move to another jurisdiction. Thus, the Court finds 
Heth had actual and sufficient notice that failure to 
register was illegal. 

Further, even if Heth did not receive actual notice 
of SORNA’s requirements, it is a well founded princi-
ple of Anglo-American jurisprudence that ignorance of 
the law does not excuse noncompliance.62 

Few offenders have ever had relevant sections of 
the U.S. Code read to them before committing their 
crimes, yet they are expected to comply with it even 
so. Owners of firearms, doctors who prescribe 
narcotics, and purchasers of dyed diesel are all ex-
pected [to] keep themselves abreast of changes in 
the law which affect them, especially since such 
people are on notice that their activities are subject 
to regulation.  Sex offenders are no different; they 
must comply with the law even when it changes 
suddenly and without notice, and they are 
well-advised to periodically check for changes be-
cause they are particularly subject to regulation.63 

Having disposed of Heth’s due process claim, the 
Court next considers whether the Court should dismiss 
Count One of the Indictment because SORNA has not 
been “implemented” in Texas or Colorado. 

D. Whether 	a State’s Failure to Implement 
SORNA Justifies Dismissal of the Indictment 

Heth argues SORNA does not apply to him because 
neither Colorado nor Texas have yet implemented the 

62 See United States v. Roberts, 2007 U.S. Dist. LEXIS 54646, *5 
(W.D. Va. 2007). 

63 Id. at *5-6. 

http:regulation.63
http:noncompliance.62


 
 

 

  
 

 
   

  
 
 

  

 

 

                                                  
 
 

   

 

  
     

   
 

 

158a 

federal legislation. The Government counters that 
SORNA can de divided into a “state component” and 
an “individual component.” The former component 
requires states to implement sex offender registries 
consistent with SORNA requirements by 2009 or lose 
part of their federal funding.  The latter component, 
on the other hand, establishes a federal criminal of-
fense for individuals who fail to register or update a 
registration and travel across state lines. The Gov-
ernment argues the enforcement of the individual com-
ponent is in no way dependent upon the implementa-
tion of the state component. Rather, enforcement of 
federal criminal penalties for failure to register may be 
pursued independently where the states at issue have 
their own sex offender registries in place.

 After due consideration, the Court agrees with the 
other district courts to have considered this issue and 
concluded that a defendant’s obligation to register 
under SORNA does not hinge upon SORNA’s imple-
mentation in the state at issue.64 Rather, where, as 

64 See, e.g., United States v. David, 2008 U.S. Dist. LEXIS 38613, 
*23 (W.D.N.C. May 12, 2008) (concluding North Carolina’s failure 
to implement SORNA did not justify dismissal of the defendant’s 
indictment); United States v. Gould, 526 F. Supp. 2d 538, 542 (D. 
Md. 2007) (concluding Maryland’s failure to implement SORNA did 
not preclude the defendant’s prosecution under § 2250(a)); United 
States v. Adkins, 2007 U.S. Dist. LEXIS 90737, *16 (N.D. In. 2007) 
(“The fact that the states have not yet met their obligations under 
SORNA  . . .  is of no consequence in determining whether it 
was possible for the Defendant to meet his own obligations under 
the Act.”); United States v. Pitts, 2007 U.S. Dist. LEXIS 82632, *19 
(M.D. La. 2007) (rejecting the defendant’s implementation argu-
ment and stating “[c]ompliance does not require the offender to 
register in a jurisdiction that has enacted legislation complying 
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here, the states at issue have sex offender registries, it 
is irrelevant whether the states have in fact imple-
mented SORNA. SORNA merely requires that the 
offender comply with his registration duties under 
state law. 

E. 	Whether the Attorney General Has Violated the 
Administrative Procedures Act by Retroactive-
ly Applying SORNA 

Heth argues the Attorney General violated the Ad-
ministrative Procedures Act because it promulgated 
Regulation 28 C.F.R. § 72.3 without the requisite 
30-day notice and comment period set forth in 5 U.S.C. 
§ 553. The Government responds that the Regulation 
does not apply to Heth and therefore he may not chal-
lenge whether the Attorney General violated the APA 
when promulgating the Regulation. Alternatively, 
the Government asserts the Attorney General did not 
violate the APA. More specifically, the Government 
contends the APA permits agencies to enact rules 
without prior notice and comment period for good 
cause where allowing the comment period is impracti-
cal, unnecessary, or contrary to the public interest. 
The Government argues such good cause existed in 
relation to Regulation 28 C.F.R. § 72.3, as set forth in 
the Attorney General’s statement accompanying the 
regulation: 

The implementation of this rule as an interim rule, 
with provisions for post-promulgation public com-

with the requirements of [SORNA].”); United States v. Beasley, 
2007 U.S. Dist. LEXIS 85793, *10-11 (N.D. Ga. 2007) (“Registra-
tion under SORNA means registration under a state’s sex offender 
registration rules.”). 
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ments, is based on the “good cause” exceptions 
found at 5 U.S.C. [§§] 553(b)(3)(B) and (d)(3), for 
circumstances in which “notice and public proce-
dure thereon are impracticable, unnecessary, or 
contrary to the public interest.”  The rule specifies 
that the requirements of the Sex Offender Regis-
tration and Notification Act apply to all sex offend-
ers (as defined in that Act), including those con-
victed of the offense for which registration is re-
quired prior to the enactment of the Act. The ap-
plicability of the Act’s requirements promotes the 
effective tracking of sex offenders following their 
release, by means described in sections 112-17 and 
119 of the Act, and the availability of information 
concerning their identities and locations to law en-
forcement and members of the public, by means 
described in sections 118 and 121 of the Act. 

The immediate effectiveness of this rule is neces-
sary to eliminate any possible uncertainty about the 
applicability of the Act’s requirements—and related 
means of enforcement, including criminal liability 
under 18 U.S.C. [§] 2250 for sex offenders who 
knowingly fail to register as required—to sex of-
fenders whose predicate convictions predate the 
enactment of SORNA. Delay in the implementa-
tion of this rule would impede the effective regis-
tration of such sex offenders and would impair im-
mediate efforts to protect the public from sex of-
fenders who fail to register through prosecution 
and the imposition of criminal sanctions. The re-
sulting practical dangers include the commission of 
additional sexual assaults and child sexual abuse or 
exploitation offenses by sex offenders that could 
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have been prevented had local authorities and the 
community been aware of their presence, in addi-
tion to greater difficulty in apprehending perpetra-
tors who have not been registered and tracked as 
provided by SORNA. This would thwart the leg-
islative objective of “protect[ing] the public from 
sex offenders and offenders against children” by 
establishing “a comprehensive national system for 
the registration of those offenders,” because a sub-
stantial class of sex offenders could evade the Act’s 
registration requirements and enforcement mecha-
nisms during the pendency of a proposed rule and 
delay in the effectiveness of a final rule. 

It would accordingly be contrary to the public in-
terest to adopt this rule with the prior notice and 
comment period normally required under 5 U.S.C. 
[§] 553(b) or with the delayed effective date nor-
mally required under 5 U.S.C. [§] 553(d).65 

Before turning to the merits of Heth’s argument, the 
Court considers the applicable law. 

1. Rule Making Under the APA 

Title 5 U.S.C. § 533 governs federal agency rule 
making procedures: 

  § 533. Rule making 

(a) This section applies, according to the provi-
sions thereof, except to the extent that there is 
involved— 

65 72 Fed. Reg. 8894, 8896-97 (2007). 
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(1) a military or foreign affairs function of 
the United States; or 

(2) a matter relating to agency manage-
ment or personnel or to public property, 
loans, grants, benefits, or contracts. 

(b) General notice of proposed rule making shall 
be published in the Federal Register, unless 
persons subject thereto are named and either 
personally served or otherwise have actual notice 
thereof in accordance with law. The notice shall 
include— 

(1) a statement of the time, place, and nature 
of public rulemaking proceedings; 

(2) reference to the legal authority under 
which the rule is proposed; and 

(3) either the terms or substance of the pro-
posed rule or a description of the subjects and 
issues involved. 

Except when notice or hearing is required by 
statute, this subsection does not apply— 

(A) to interpretative rules, general state-
ments of policy, or rules of agency organiza-
tion, procedure, or practice; or 

(B) when the agency for good cause finds 
(and incorporates the finding and a brief 
statement of reasons therefor in the rules is-
sued) that notice and public procedure there-
on are impracticable, unnecessary, or contra-
ry to the public interest. 
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 (c) After notice required by this section, the 
agency shall give interested persons the oppor-
tunity to participate in the rule making through 
submission of written data, views, or arguments 
with or without opportunity for oral presenta-
tion. After consideration of the relevant matter 
presented, the agency shall incorporate in the 
rules adopted a concise general statement of 
their basis and purpose. When rules are required 
by statute to be made on the record after oppor-
tunity for an agency hearing, sections 556 and 
557 of this title [5 U.S.C. §§ 556 and 557] apply 
instead of this subsection. 

(d) The required publication or service of a sub-
stantive rule shall be made not less than 30 days 
before its effective date, except— 

(1) a substantive rule which grants or recog-
nizes an exemption or relieves a restriction; 

(2) interpretative rules and statements of 
policy; or 

(3) as otherwise provided by the agency for 
good cause found and published with the rule. 

(e) Each agency shall give an interested person 
the right to petition for the issuance, amend-
ment, or repeal of a rule.66 

When adjudicating a challenge to agency action taken 
pursuant to the “good cause” exception to the ordinary 
notice-and-comment procedure, the reviewing court 
must sustain the action unless the agency acted in an 

66 5 U.S.C. § 553. 
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arbitrary or capricious matter or its action constituted 
an abuse of discretion.67

  2.  Analysis  

For the reasons discussed in Part IV.B.3. of this 
Memorandum Opinion, the Court concludes Heth lacks 
standing to challenge whether the Attorney General 
acted in conformity with the APA in promulgating 
Regulation 28 C.F.R. § 72.3.  In addition, the Court 
finds the Attorney General did not violate § 533 when 
it invoked the “good cause” exception to the ordinary 
rule making procedure. The Attorney General pro-
perly published its statement of good cause with the 
regulation.68 Further, nothing in that statement evi-
dences the arbitrariness, capriciousness, or abuse of 
discretion prohibited by the APA, but rather consti-
tutes a reasonable assessment of the need for immedi-
ate rule making to effectuate SORNA’s purposes.69 

V. CONCLUSION AND ORDER 

For the reasons discussed above, the Court con-
cludes it should deny Heth’s Motion.  It accordingly 
enters the following order: 

67 See 5 U.S.C. § 706 (“The reviewing court shall . . . hold 
unlawful and set aside agency action, findings, and conclusions 
found to be . . . arbitrary, capricious, and abuse of discretion, 
or otherwise not in accordance with law.”). 

68 See 5 U.S.C. § 553(d)(3). 
69 See 5 U.S.C. § 706(2)(A); see also Gould, 526 F. Supp. 2d at 546 

(“The Attorney General demonstrated good cause for failing to 
comply with the strictures of the APA[;] therefore, the Interim Or-
der was valid.”); Pitts, 2007 U.S. Dist. LEXIS 82632 at *22-23 (con-
cluding that the Attorney General’s Interim Rule met the APA’s 
requirements). 

http:purposes.69
http:regulation.68
http:discretion.67
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A. Heth’s Motion [Rec. No. 19] is hereby DENIED. 

SO ORDERED. 

SIGNED this 21 day of July, 2008.

 /s/ 	 FRANK MONTALVO 
FRANK MONTALVO

     UNITED STATES DISTRICT JUDGE 
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APPENDIX F 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 


EL PASO DIVISION 


Cause No. EP-08-CR-976-FM
 

UNITED STATES OF AMERICA
 

v. 

ANTHONY KEBODEAUX 

[Filed: Aug. 26, 2008] 

STIPULATION OF FACTS 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW the United States of America, by 
and through the United States Attorney for the 
Western District of Texas and the undersigned Assis-
tant United States Attorney, and the defendant 
ANTHONY KEBODEAUX, by and through his at-
torney, and offers unto this Honorable Court the fol-
lowing stipulations: 

If the Government were to call witnesses in the 
above-referenced cause, those witnesses would testify 
to the following facts: 

1. On June 14, 1999, A Special Court-Martial Or-
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der was entered against KEBODEAUX at Peterson 
Air Force Base, Colorado adjudging guilt for a viola-
tion of United States Code of Military Justice under 
Article 120—Carnal Knowledge involving a female 
under the age of 16 years. On or about September 
18, 1999, he withdrew his appeal and the sentence was 
executed. 

A.	 A true and correct copy of the Special Court-
Martial Order (No. 5) adjudging KEBO-
DEAUX’s guilt, dated June 14, 1999, shall be 
entered into the record as Government’s Ex-
hibit 1. 

B. 	 A true and correct copy of the Special Court 
Martial Order (No. 11) indicating defendant’s 
withdrawal of his right to appellate review, 
dated September 18, 1999, shall be entered 
into the record as Government Exhibit 2. 

2. On August 8, 2007, upon moving from San An-
tonio, Texas to El Paso, Texas, which is within the 
Western District of Texas, defendant KEBODEAUX 
reported the El Paso Police Department Sexual Of-
fender Registration Team to complete the necessary 
registration forms. At that time, KEBODEAUX 
signed a CR-32 (Pre-Release Notification Form Texas 
Sex Offender Registration Program), on which 
KEBODEAUX indicated the awareness of his respon-
sibilities as a registered sex offender, including but 
not limited to: 

(a) lifetime registration; 

(b) a requirement to update registration every 90 
days; 

(c) Not later than the 7th day before a move to a 
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new residence in this state or another state, he 
must report in person to his primary registra-
tion authority and inform them of his intention 
to move; 

(d) Not later than the 7th day after a change in 
residence within the state of Texas, he would 
update his registration to reflect the new ad-
dress; and 

(e) that all registrations, verifications, and notifi-
cations must be provided in person within the 
time periods indicated. 

A. 	A true and correct copy of the Form CR-32— 
Pre-Release Notification Form, dated August 8, 
2007, shall be entered into the record as Gov-
ernment Exhibit 3. 

3. On August 8, 2007, KEBODEAUX also com-
pleted and signed a filed a Form CR-39 (Texas De-
partment of Public Safety Sex Offender Update Form) 
and filed it with the El Paso Police Department as a 
sex offender. Thereon, KEBODEAUX listed an ad-
dress of 12215 Gateway West #309 in El Paso, Texas. 

A. 	A true and correct copy of the From 
CR-39—Sex Offender Update Form, dated 
August 8, 2007, shall be entered into the record 
as Government Exhibit 4. 

4. On January 24, 2008, Officer Ruvalcaba of the 
El Paso Police Department attempted to locate 
KEBODEAUX at his registered address of 12215 
Gateway West #309, El Paso, Texas. Officer 
Ruvalcaba was unable to locate KEBODEAUX and 
contacted the management at the apartments and was 
informed Apartment 309 was rented to a Monica 
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Guerra (KEBODEAUX’s girlfriend) but she had move 
out on or about August 14, 2007. Officer Ruvacalba 
also learned defendant KEBODEAUX was not, nor 
had he ever been, a registered tenant of the apart-
ments. 

5. On March 12, 2008, defendant was arrested in 
San Antonio, Texas where he had been residing since 
mid-August 2007. KEBODEAUX neither informed 
EPPD he was leaving El Paso, Texas nor registered 
with the San Antonio, Texas authorities upon arriving 
there. 

 Respectfully submitted, 

JOHNNY  SUTTON  
UNITED STATES ATTORNEY 

BY: /s/ J. BRANDY GARDES 
J.  BRANDY GARDES 
Assistant U.S. Attorney 
Calif. Bar No. 144770 
U.S. Attorney Office 
700 E. San Antonio, Ste. 200 
El Paso, Texas 79901 
(915) 534-6884 
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SO STIPULATED this [19] day of Aug., 2008. 

/s/ ANTHONY KEBODEAUX
 ANTHONY KEBODEAUX

 Defendant 

/s/ WILLIAM MAYNARD, ESQ.
 WILLIAM MAYNARD, ESQ. 
Attorney for Defendant 
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APPENDIX G 

[Seal Omitted] 	   [Seal Omitted] 

ASSISTANT SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 
[Dec. 23, 1998] 

MEMORANDUM FOR SECRETARIES OF THE 
MILITARY DEPARTMENTS 

CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
UNDER SECRETARIES OF DEFENSE 
COMPTROLLER OF THE DEPARTMENT OF 

DEFENSE 
DIRECTOR, DEFENSE RESEARCH AND EN

GINEERING 
ASSISTANT SECRETARIES OF DEFENSE 
GENERAL COUNSEL OF THE DEPARTMENT 

OF DEFENSE 
INSPECTOR GENERAL OF THE DEPART

MENT OF DEFENSE 
DIRECTOR, OPERATIONAL TEST AND 

EVALUATION 
ASSISTANTS TO THE SECRETARY OF DE

FENSE 
DIRECTOR OF ADMINISTRATION AND 

MANAGEMENT 

DIRECTORS OF DEFENSE AGENCIES 

DEFENSE PARTNERSHIP COUNCIL 


SUBJECT: 	 Notice of Release of Military Offenders 
Convicted of Sex Offenses and Crimes 
Against Minors 

(171a) 
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This directive-type memorandum implements poli
cy, assigns responsibilities, and prescribes procedures 
for the registration and notice of release of certain 
military offenders to state authorities to comply with 
the requirements of an amendment in The Depart
ments of Commerce, Justice, State Appropriations Act 
of 1998, [Section 115(a)(8)(c) of Title I of Public Law 
105-119, 111 Stat. 2440]. This law requires the Sec
retary of Defense to establish procedures to provide 
information to State and local officials upon the release 
of those convicted of sexually violent offenses and of
fenses against victims who were a minor (hereafter 
“covered offenses”). The attachment to this memo
randum lists the covered military offenses. 

The Secretaries of the Military Departments shall 
ensure compliance with this memorandum and take 
reasonable and necessary steps to fully implement the 
requirements of Federal law. 

Before final release from confinement, DoD correc
tional facility commanders will advise prisoners con
victed of a covered offense of the registration re
quirements of the State in which the prisoner will re
side upon release from confinement. The notice pro
vided to a prisoner shall contain information that the 
prisoner is subject to a registration requirement as a 
sex offender in any State in which the person resides, 
is employed, carries on a vocation, or is a student. 
Confinement facilities shall obtain the prisoner’s 
acknowledgement in writing that the prisoner was in
formed of the registration requirements.  The docu
mentation shall be made part of the prisoner’s perma
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nent file and maintained by the prisoner’s branch of 
Service according to policies and regulations pre
scribed by the Secretary of the Military Department 
concerned. 

Before release of prisoners convicted of a covered 
offense, facility commanders shall provide written no
tice of the release to the following: 

Chief state law enforcement officer of the State 
in which the prisoner will reside upon release from 
confinement; 

Chief local law enforcement officer of the juris
diction in which the prisoner will reside upon re
lease from confinement; and 

State or local agency responsible for mainte
nance of sex offender registration information for 
the State in which the prisoner will reside upon re
lease from confinement. 

The notices shall include the prisoner’s name, pro
jected address, criminal history including prior court- 
martial convictions, a description of the offense of 
which the prisoner was convicted, any restrictions or 
conditions of release, final release date, and the infor
mation that the prisoner shall be subject to a registra
tion requirement as a sex offender.  DD Form 2791, 
Notice of Release of Convicted Sex Offender, may be 
used for making the required notifications. Notice 
shall be provided at least 5 days before release from 
confinement. 

Notice about a subsequent change of residence by a 
prisoner convicted of a covered offense during any pe
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riod of supervised release or parole shall also be pro
vided to the agencies and officers specified above. 
The law requires U.S. probation officers to provide no
tice of changes in parolee residence while the parolee 
is under U.S. probation officer supervision. 

Notification to State and local officials is not re
quired for prisoners transferred to another correc
tional facility.  Upon the transfer of a military pris
oner convicted of a covered offense to a facility under 
the control of the Federal Bureau of Prisons, the Mili
tary Service of the prisoner concerned shall provide 
written notification to the Bureau that the prisoner has 
been so convicted. The Bureau of Prisons shall pro
vide notice of release and inform the prisoner con
cerning registration obligations under the law. 

The Secretaries of the Military Departments shall 
also establish procedures necessary to comply with the 
notice requirements of the Federal law for those mem- 
bers convicted of a covered offense who are not in con
finement when released from active duty. 

 This memorandum is effective immediately. A DoD 
Directive or Instruction incorporating the substance of 
this memorandum shall be issued within 90 days. 

/s/  FRANCIS  M.  RUSH

 FRANCIS M. RUSH, JR. 
Acting Assistant Secretary 

Attachment: 
As stated 
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Offenses Requiring Processing as a Convicted 
Sex Offender 

Convictions of any of the following offenses pun
ishable under the Uniform Code of Military Justice 
shall trigger requirements to notify state and local law 
enforcement agencies and to provide information to 
inmates concerning sex offender registration require
ments. A “minor” is a person under the age of six
teen (16). 

UCMJ DIBRS	 Offense 
Article Code 
120 120A	 Rape 
120 120B1/2	 Carnal Knowledge 
125 125A	 Forcible Sodomy 
125 125b1/2	 Sodomy Involving a Minor 
133 133D	 Conduct Unbecoming an Officer 

(involving any sexually violent of
fense or a criminal offense of a 
sexual nature against a minor or 
kidnapping of a minor). 

134 134-B6 	Pandering or Prostitution Involv
ing a Minor 

134 134-C1 	Indecent Assault 
134 134-C4 	Assault with Intent to Commit 

Rape 
134 134-C6 	Assault with Intent to Commit 

Sodomy 
134 134-R1 	 Indecent Act with a Minor 
134 134-R3 	Indecent Language to a Minor 
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134 134-S1 

134 134-Z 

134 134-Z 

134 134-Y2 

80 

81 

82 082-A 

Kidnapping of a Minor (by a per
son not parent). 
Conduct Prejudicial to Good Order 
and Discipline or Service Discred
iting that Constitutes Porno
graphic Acts Involving a Minor 
Conduct Prejudicial to Good Order 
and Discipline or Service Discred
iting (involving any sexually vio
lent offense or a criminal offense 
of a sexual nature against a minor 
or kidnapping of a minor) 
Assimilative Crime Conviction (of 
a sexually violent offense or a 
criminal offense of a sexual nature 
against a minor or kidnapping of a 
minor) 
Attempt (to commit any of the 
foregoing) 
Conspiracy (to· commit any of the 
foregoing) 
Solicitation (to commit any of the 
foregoing) 
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APPENDIX H 

1. 18 U.S.C. 2250 provides in relevant part: 

Failure to register 

(a) IN GENERAL.—Whoever— 

(1) is required to register under the Sex Offender 
Registration and Notification Act; 

(2)(A) is a sex offender as defined for the purposes 
of the Sex Offender Registration and Notification 
Act by reason of a conviction under Federal law (in-
cluding the Uniform Code of Military Justice), the 
law of the District of Columbia, Indian tribal law, or 
the law of any territory or possession of the United 
States; or 

(B) travels in interstate or foreign commerce, or 
enters or leaves, or resides in, Indian country; and 

(3) knowingly fails to register or update a regis-
tration as required by the Sex Offender Registration 
and Notification Act; 

shall be fined under this title or imprisoned not more 
than 10 years, or both. 

(b) AFFIRMATIVE DEFENSE.—In a prosecution for 
a violation under subsection (a), it is an affirmative de-
fense that— 

(1) uncontrollable circumstances prevented the 
individual from complying; 

(2) the individual did not contribute to the creation 
of such circumstances in reckless disregard of the 
requirement to comply; and 
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(3) the individual complied as soon as such circum-
stances ceased to exist. 

*  *  *  *  * 

2. 18 U.S.C. 4042 (2000, repealed in part in 2006) pro-
vides in pertinent part: 

Duties of Bureau of Prisons 

*  *  *  *  * 

(c) NOTICE OF SEX OFFENDER RELEASE.—(1) In 
the case of a person described in paragraph (4) who is 
released from prison or sentenced to probation, notice 
shall be provided to— 

(A) the chief law enforcement officer of the State 
and of the local jurisdiction in which the person will 
reside; and 

(B) a State or local agency responsible for the 
receipt or maintenance of sex offender registration 
information in the State or local jurisdiction in which 
the person will reside. 

The notice requirements under this subsection do not 
apply in relation to a person being protected under 
chapter 224. 

(2) Notice provided under paragraph (1) shall in-
clude the information described in subsection (b)(2), the 
place where the person will reside, and the information 
that the person shall be subject to a registration re-
quirement as a sex offender. For a person who is re-
leased from the custody of the Bureau of Prisons whose 
expected place of residence following release is known 
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to the Bureau of Prisons, notice shall be provided at 
least 5 days prior to release by the Director of the Bu-
reau of Prisons. For a person who is sentenced to pro-
bation, notice shall be provided promptly by the proba-
tion officer responsible for the supervision of the person, 
or in a manner specified by the Director of the Adminis-
trative Office of the United States Courts.  Notice con-
cerning a subsequent change of residence by a person 
described in paragraph (4) during any period of proba-
tion, supervised release, or parole shall also be provided 
to the agencies and officers specified in paragraph (1) by 
the probation officer responsible for the supervision of 
the person, or in a manner specified by the Director of 
the Administrative Office of the United States Courts. 

(3) The Director of the Bureau of Prisons shall in-
form a person described in paragraph (4) who is re-
leased from prison that the person shall be subject to a 
registration requirement as a sex offender in any State 
in which the person resides, is employed, carries on a 
vocation, or is a student (as such terms are defined for 
purposes of section 170101(a)(3) of the Violent Crime 
Control and Law Enforcement Act of 1994), and the 
same information shall be provided to a person de-
scribed in paragraph (4) who is sentenced to probation 
by the probation officer responsible for supervision of 
the person or in a manner specified by the Director of 
the Administrative Office of the United States Courts. 

(4) A person is described in this paragraph if the 
person was convicted of any of the following offenses 
(including such an offense prosecuted pursuant to sec-
tion 1152 or 1153): 
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(A) An offense under section 1201 involving a 
minor victim. 

(B) An offense under chapter 109A. 

(C) An offense under chapter 110. 

(D) An offense under chapter 117. 

(E) Any other offense designated by the Attorney 
General as a sexual offense for purposes of this sub-
section. 

(5) The United States and its agencies, officers, and 
employees shall be immune from liability based on good 
faith conduct in carrying out this subsection and subsec-
tion (b). 

*  *  *  *  * 

3. 42 U.S.C. 14071 (2006, repealed effective 2009) pro-
vides: 

Jacob Wetterling Crimes Against Children and Sexually 
Violent Offender Registration Program 

(a) In general 

(1) State guidelines 

The Attorney General shall establish guidelines 
for State programs that require— 

(A) a person who is convicted of a criminal of-
fense against a victim who is a minor or who is 
convicted of a sexually violent offense to register 
a current address for the time period specified in 
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subparagraph (A) of subsection (b)(6) of this sec-
tion; and 

(B) a person who is a sexually violent predator 
to register a current address for the time period 
specified in subparagraph (B) of subsection (b)(6) 
of this section. 

(2)	 Determination of sexually violent predator sta-
tus; waiver; alternative measures 

(A)	 In general 

A determination of whether a person is a sexu-
ally violent predator for purposes of this section 
shall be made by a court after considering the rec-
ommendation of a board composed of experts in 
the behavior and treatment of sex offenders, vic-
tims’ rights advocates, and representatives of law 
enforcement agencies. 

(B)	 Waiver 

The Attorney General may waive the require-
ments of subparagraph (A) if the Attorney Gen-
eral determines that the State has established al-
ternative procedures or legal standards for desig-
nating a person as a sexually violent predator. 

(C)	 Alternative measures 

The Attorney General may also approve alter-
native measures of comparable or greater effec-
tiveness in protecting the public from unusually 
dangerous or recidivistic sexual offenders in lieu 
of the specific measures set forth in this section 
regarding sexually violent predators. 
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(3) Definitions 

For purposes of this section: 

(A) The term ‘‘criminal offense against a vic-
tim who is a minor’’ means any criminal offense in 
a range of offenses specified by State law which 
is comparable to or which exceeds the following 
range of offenses: 

(i) kidnapping of a minor, except by a par-
ent; 

(ii) false imprisonment of a minor, except 
by a parent; 

(iii) criminal sexual conduct toward a mi-
nor; 

(iv) solicitation of a minor to engage in sex-
ual conduct; 

(v) use of a minor in a sexual performance; 

(vi) solicitation of a minor to practice pros-
titution; 

(vii) any conduct that by its nature is a sex-
ual offense against a minor; 

(viii) production or distribution of child por-
nography, as described in section 2251, 2252, or 
2252A of title 18; or 

(ix) an attempt to commit an offense de-
scribed in any of clauses (i) through (vii), if the 
State— 

(I) makes such an attempt a criminal of-
fense; and 
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(II) chooses to include such an offense in 
those which are criminal offenses against a 
victim who is a minor for the purposes of this 
section. 

For purposes of this subparagraph conduct which is 
criminal only because of the age of the victim shall 
not be considered a criminal offense if the perpetra-
tor is 18 years of age or younger. 

(B) The term ‘‘sexually violent offense’’ means 
any criminal offense in a range of offenses specified 
by State law which is comparable to or which exceeds 
the range of offenses encompassed by aggravated 
sexual abuse or sexual abuse (as described in sec-
tions 2241 and 2242 of title 18 or as described in the 
State criminal code) or an offense that has as its ele-
ments engaging in physical contact with another per-
son with intent to commit aggravated sexual abuse 
or sexual abuse (as described in such sections of title 
18 or as described in the State criminal code). 

(C) The term ‘‘sexually violent predator’’ means 
a person who has been convicted of a sexually violent 
offense and who suffers from a mental abnormality 
or personality disorder that makes the person likely 
to engage in predatory sexually violent offenses. 

(D) The term ‘‘mental abnormality’’ means a con-
genital or acquired condition of a person that affects 
the emotional or volitional capacity of the person in 
a manner that predisposes that person to the com-
mission of criminal sexual acts to a degree that 
makes the person a menace to the health and safety 
of other persons. 
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(E) The term ‘‘predatory’’ means an act directed 
at a stranger, or a person with whom a relationship 
has been established or promoted for the primary 
purpose of victimization. 

(F) The term ‘‘employed, carries on a vocation’’ 
includes employment that is full-time or part-time 
for a period of time exceeding 14 days or for an ag-
gregate period of time exceeding 30 days during any 
calendar year, whether financially compensated, vol-
unteered, or for the purpose of government or educa-
tional benefit. 

(G) The term ‘‘student’’ means a person who is 
enrolled on a full-time or part-time basis, in any pub-
lic or private educational institution, including any 
secondary school, trade, or professional institution, 
or institution of higher education. 

(b)	 Registration requirement upon release, parole, super-
vised release, or probation 

An approved State registration program established 
under this section shall contain the following elements: 

(1) Duties of responsible officials 

(A) If a person who is required to register under 
this section is released from prison, or placed on pa-
role, supervised release, or probation, a State prison 
officer, the court, or another responsible officer or 
official, shall— 

(i) inform the person of the duty to register 
and obtain the information required for such reg-
istration; 
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(ii) inform the person that if the person 
changes residence address, the person shall report 
the change of address as provided by State law; 

(iii) inform the person that if the person 
changes residence to another State, the person 
shall report the change of address as provided by 
State law and comply with any registration re-
quirement in the new State of residence, and in-
form the person that the person must also register 
in a State where the person is employed, carries 
on a vocation, or is a student; 

(iv) obtain fingerprints and a photograph of 
the person if these have not already been obtained 
in connection with the offense that triggers regis-
tration; and 

(v) require the person to read and sign a form 
stating that the duty of the person to register un-
der this section has been explained. 

(B) In addition to the requirements of subpara-
graph (A), for a person required to register under 
subparagraph (B) of subsection (a)(1) of this section, 
the State prison officer, the court, or another respon-
sible officer or official, as the case may be, shall ob-
tain the name of the person, identifying factors, an-
ticipated future residence, offense history, and docu-
mentation of any treatment received for the mental 
abnormality or personality disorder of the person. 
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(2)	 Transfer of information to State and FBI; partic-
ipation in national sex offender registry 

(A)	 State reporting 

State procedures shall ensure that the registra-
tion information is promptly made available to a 
law enforcement agency having jurisdiction where 
the person expects to reside and entered into the 
appropriate State records or data system. State 
procedures shall also ensure that conviction data 
and fingerprints for persons required to register 
are promptly transmitted to the Federal Bureau 
of Investigation. 

(B)	 National reporting 

A State shall participate in the national data-
base established under section 14072(b) of this 
title in accordance with guidelines issued by the 
Attorney General, including transmission of cur-
rent address information and other information on 
registrants to the extent provided by the guide-
lines. 

(3)	 Verification 

(A) For a person required to register under sub-
paragraph (A) of subsection (a)(1) of this section, 
State procedures shall provide for verification of ad-
dress at least annually. 

(B) The provisions of subparagraph (A) shall be 
applied to a person required to register under sub-
paragraph (B) of subsection (a)(1) of this section, 
except that such person must verify the registration 
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every 90 days after the date of the initial release or 
commencement of parole. 

(4)	 Notification of local law enforcement agencies of 
changes in address 

A change of address by a person required to regis-
ter under this section shall be reported by the person 
in the manner provided by State law.  State proce-
dures shall ensure that the updated address informa-
tion is promptly made available to a law enforcement 
agency having jurisdiction where the person will re-
side and entered into the appropriate State records 
or data system. 

(5)	 Registration for change of address to another 
State 

A person who has been convicted of an offense 
which requires registration under this section and 
who moves to another State, shall report the change 
of address to the responsible agency in the State the 
person is leaving, and shall comply with any registra-
tion requirement in the new State of residence.  The 
procedures of the State the person is leaving shall 
ensure that notice is provided promptly to an agency 
responsible for registration in the new State, if that 
State requires registration. 

(6)	 Length of registration 

A person required to register under subsection 
(a)(1) of this section shall continue to comply with 
this section, except during ensuing periods of incar-
ceration, until— 
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(A) 10 years have elapsed since the person was 
released from prison or placed on parole, super-
vised release, or probation; or 

(B)	 for the life of that person if that person— 

(i) has 1 or more prior convictions for an 
offense described in subsection (a)(1)(A) of this 
section; or 

(ii) has been convicted of an aggravated 
offense described in subsection (a)(1)(A) of this 
section; or 

(iii) has been determined to be a sexually 
violent predator pursuant to subsection (a)(2) of 
this section. 

(7)	 Registration of out-of-State offenders, Federal 
offenders, persons sentenced by courts martial, 
and offenders crossing State borders 

As provided in guidelines issued by the Attorney 
General, each State shall include in its registration 
program residents who were convicted in another 
State and shall ensure that procedures are in place 
to accept registration information from— 

(A) residents who were convicted in another 
State, convicted of a Federal offense, or sentenced 
by a court martial; and 

(B) nonresident offenders who have crossed 
into another State in order to work or attend 
school. 
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(c) Registration of offender crossing State border 

Any person who is required under this section to reg-
ister in the State in which such person resides shall also 
register in any State in which the person is employed, 
carries on a vocation, or is a student. 

(d) Penalty 

A person required to register under a State program 
established pursuant to this section who knowingly fails 
to so register and keep such registration current shall 
be subject to criminal penalties in any State in which the 
person has so failed. 

(e) Release of information 

(1) The information collected under a State regis-
tration program may be disclosed for any purpose per-
mitted under the laws of the State. 

(2) The State or any agency authorized by the State 
shall release relevant information that is necessary to 
protect the public concerning a specific person required 
to register under this section, except that the identity of 
a victim of an offense that requires registration under 
this section shall not be released.  The release of infor-
mation under this paragraph shall include the mainte-
nance of an Internet site containing such information 
that is available to the public and instructions on the 
process for correcting information that a person alleges 
to be erroneous. 

(f) Immunity for good faith conduct 

Law enforcement agencies, employees of law en-
forcement agencies and independent contractors acting 
at the direction of such agencies, and State officials shall 
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be immune from liability for good faith conduct under 
this section. 

(g) Compliance 

(1) Compliance date 

Each State shall have not more than 3 years from 
September 13, 1994, in which to implement this sec-
tion, except that the Attorney General may grant an 
additional 2 years to a State that is making good faith 
efforts to implement this section. 

(2) Ineligibility for funds 

(A) A State that fails to implement the program 
as described in this section shall not receive 10 per-
cent of the funds that would otherwise be allocated to 
the State under section 37561 of this title. 

(B) REALLOCATION OF FUNDS.—Any funds that 
are not allocated for failure to comply with this sec-
tion shall be reallocated to States that comply with 
this section. 

(h) Fingerprints 

Each requirement to register under this section shall 
be deemed to also require the submission of a set of fin-
gerprints of the person required to register, obtained in 
accordance with regulations prescribed by the Attorney 
General under section 14072(h) of this title. 

See References in Text note below. 
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(i) Grants to States for costs of compliance 

(1) Program authorized 

(A) In general 

The Director of the Bureau of Justice Assistance 
(in this subsection referred to as the ‘‘Director’’) 
shall carry out a program, which shall be known as 
the ‘‘Sex Offender Management Assistance Pro-
gram’’ (in this subsection referred to as the ‘‘SOMA 
program’’), under which the Director shall award a 
grant to each eligible State to offset costs directly 
associated with complying with this section. 

(B) Uses of funds 

Each grant awarded under this subsection shall 
be— 

(i) distributed directly to the State for distri-
bution to State and local entities; and 

(ii) used for training, salaries, equipment, ma-
terials, and other costs directly associated with 
complying with this section. 

(2) Eligibility 

(A) Application 

To be eligible to receive a grant under this sub-
section, the chief executive of a State shall, on an 
annual basis, submit to the Director an application 
(in such form and containing such information 
as the Director may reasonably require) assuring 
that— 
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(i) the State complies with (or made a good 
faith effort to comply with) this section; and 

(ii) where applicable, the State has penalties 
comparable to or greater than Federal penalties 
for crimes listed in this section, except that the 
Director may waive the requirement of this 
clause if a State demonstrates an overriding need 
for assistance under this subsection. 

(B) Regulations 

(i) In general 

Not later than 90 days after October 30, 1998, 
the Director shall promulgate regulations to im-
plement this subsection (including the informa-
tion that must be included and the requirements 
that the States must meet) in submitting the ap-
plications required under this subsection.  In allo-
cating funds under this subsection, the Director 
may consider the annual number of sex offenders 
registered in each eligible State’s monitoring and 
notification programs. 

(ii) Certain training programs 

Prior to implementing this subsection, the Di-
rector shall study the feasibility of incorporating 
into the SOMA program the activities of any 
technical assistance or training program estab-
lished as a result of section 13941 of this title.  In 
a case in which incorporating such activities into 
the SOMA program will eliminate duplication of 
efforts or administrative costs, the Director shall 
take administrative actions, as allowable, and 
make recommendations to Congress to incorpo-
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rate such activities into the SOMA program prior 
to implementing the SOMA program. 

(3) Authorization of appropriations 

There is authorized to be appropriated for each of 
the fiscal years 2004 through 2007 such sums as may 
be necessary to carry out the provisions of section 
3796dd(d)(10) of this title, as added by the PROTECT 
Act.1 

(j)	 Notice of enrollment at or employment by institu-
tions of higher education 

(1) Notice by offenders 

(A) In general 

In addition to any other requirements of this 
section, any person who is required to register in a 
State shall provide notice as required under State 
law— 

(i) of each institution of higher education in 
that State at which the person is employed, car-
ries on a vocation, or is a student; and 

(ii) of each change in enrollment or employ-
ment status of such person at an institution of 
higher education in that State. 

(B) Change in status 

A change in status under subparagraph (A)(ii) 
shall be reported by the person in the manner pro-
vided by State law. State procedures shall ensure 
that the updated information is promptly made 
available to a law enforcement agency having juris-
diction where such institution is located and en-



194a 

tered into the appropriate State records or data 
system. 

(2) State reporting 

State procedures shall ensure that the registration 
information collected under paragraph (1)— 

(A) is promptly made available to a law enforce-
ment agency having jurisdiction where such insti-
tution is located; and 

(B) entered into the appropriate State records 
or data system. 

(3) Request 

Nothing in this subsection shall require an educa-
tional institution to request such information from 
any State. 

4. 42 U.S.C. 14072 (2006, repealed effective 2009) pro-
vides: 

FBI database 

(a) Definitions 

For purposes of this section— 

(1) the term ‘‘FBI’’ means the Federal Bureau of 
Investigation; 

(2) the terms ‘‘criminal offense against a victim 
who is a minor’’, ‘‘sexually violent offense’’, ‘‘sexually 
violent predator’’, ‘‘mental abnormality’’, ‘‘predatory’’, 
‘‘employed, carries on a vocation’’, and ‘‘student’’ have 
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the same meanings as in section 14071(a)(3) of this 
title; and 

(3) the term ‘‘minimally sufficient sexual offender 
registration program’’ means any State sexual of-
fender registration program that— 

(A) requires the registration of each offender 
who is convicted of an offense in a range of offenses 
specified by State law which is comparable to or 
exceeds that described in subparagraph (A) or (B) 
of section 14071(a)(1) of this title; 

(B) participates in the national database estab-
lished under subsection (b) of this section in confor-
mity with guidelines issued by the Attorney Gen-
eral; 

(C) provides for verification of address at least 
annually;1 

(D) requires that each person who is required to 
register under subparagraph (A) shall do so for a 
period of not less than 10 years beginning on the 
date that such person was released from prison or 
placed on parole, supervised release, or probation. 

(b) Establishment 

The Attorney General shall establish a national data-
base at the Federal Bureau of Investigation to track the 
whereabouts and movement of— 

(1) each person who has been convicted of a crimi-
nal offense against a victim who is a minor; 

So in original. Probably should be followed by “and”. 



196a 

(2) each person who has been convicted of a sexu-
ally violent offense; and 

(3) each person who is a sexually violent predator. 

(c) Registration requirement 

Each person described in subsection (b) of this sec-
tion who resides in a State that has not established a 
minimally sufficient sexual offender registration pro-
gram shall register a current address, fingerprints of 
that person, and a current photograph of that person 
with the FBI for inclusion in the database established 
under subsection (b) of this section for the time period 
specified under subsection (d) of this section. 

(d) Length of registration 

A person described in subsection (b) of this section 
who is required to register under subsection (c) of this 
section shall, except during ensuing periods of incarcer-
ation, continue to comply with this section— 

(1) until 10 years after the date on which the per-
son was released from prison or placed on parole, su-
pervised release, or probation; or 

(2) for the life of the person, if that person— 

(A) has 2 or more convictions for an offense de-
scribed in subsection (b) of this section; 

(B) has been convicted of aggravated sexual 
abuse, as defined in section 2241 of title 18 or in a 
comparable provision of State law; or 

(C) has been determined to be a sexually violent 
predator. 
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(e) Verification 

(1)	 Persons convicted of an offense against a minor or 
a sexually violent offense 

In the case of a person required to register under 
subsection (c) of this section, the FBI shall, during 
the period in which the person is required to register 
under subsection (d) of this section, verify the per-
son’s address in accordance with guidelines that shall 
be promulgated by the Attorney General. Such 
guidelines shall ensure that address verification is 
accomplished with respect to these individuals and 
shall require the submission of fingerprints and pho-
tographs of the individual. 

(2)	 Sexually violent predators 

Paragraph (1) shall apply to a person described in 
subsection (b)(3) of this section, except that such per-
son must verify the registration once every 90 days 
after the date of the initial release or commencement 
of parole of that person. 

(f) Community notification 

(1)	 In general 

Subject to paragraph (2), the FBI may release rele-
vant information concerning a person required to reg-
ister under subsection (c) of this section that is neces-
sary to protect the public. 

(2)	 Identity of victim 

In no case shall the FBI release the identity of any 
victim of an offense that requires registration by the 
offender with the FBI. 
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(g) Notification of FBI of changes in residence 

(1) Establishment of new residence 

For purposes of this section, a person shall be 
deemed to have established a new residence during 
any period in which that person resides for not less 
than 10 days. 

(2) Persons required to register with the FBI 

Each establishment of a new residence, including 
the initial establishment of a residence immediately 
following release from prison, or placement on parole, 
supervised release, or probation, by a person re-
quired to register under subsection (c) of this section 
shall be reported to the FBI not later than 10 days 
after that person establishes a new residence. 

(3) Individual registration requirement 

A person required to register under subsection (c) 
of this section or under a State sexual offender of-
fender2 registration program, including a program 
established under section 14071 of this title, who 
changes address to a State other than the State in 
which the person resided at the time of the immedi-
ately preceding registration shall, not later than 10 
days after that person establishes a new residence, 
register a current address, fingerprints, and photo-
graph of that person, for inclusion in the appropriate 
database, with— 

So in original. 
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(A) the FBI; and 

(B) the State in which the new residence is es-
tablished. 

(4) State registration requirement 

Any time any State agency in a State with a mini-
mally sufficient sexual offender registration program, 
including a program established under section 14071 
of this title, is notified of a change of address by a 
person required to register under such program with-
in or outside of such State, the State shall notify— 

(A) the law enforcement officials of the jurisdic-
tion to which, and the jurisdiction from which, the 
person has relocated; and 

(B) the FBI. 

(5) Verification 

(A) Notification of local law enforcement officials 

The FBI shall ensure that State and local law 
enforcement officials of the jurisdiction from 
which, and the State and local law enforcement of-
ficials of the jurisdiction to which, a person re-
quired to register under subsection (c) of this sec-
tion relocates are notified of the new residence of 
such person. 

(B) Notification of FBI 

A State agency receiving notification under this 
subsection shall notify the FBI of the new resi-
dence of the offender. 
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(C) Verification 

(i) State agencies 

If a State agency cannot verify the address of 
or locate a person required to register with a 
minimally sufficient sexual offender registration 
program, including a program established under 
section 14071 of this title, the State shall immedi-
ately notify the FBI. 

(ii) FBI 

If the FBI cannot verify the address of or lo-
cate a person required to register under subsec-
tion (c) of this section or if the FBI receives noti-
fication from a State under clause (i), the FBI 
shall— 

(I) classify the person as being in viola-
tion of the registration requirements of the 
national database; and 

(II) add the name of the person to the Na-
tional Crime Information Center Wanted per-
son file and create a wanted persons record: 
Provided, That an arrest warrant which meets 
the requirements for entry into the file is is-
sued in connection with the violation. 

(h) Fingerprints 

(1) FBI registration 

For each person required to register under subsec-
tion (c) of this section, fingerprints shall be obtained and 
verified by the FBI or a local law enforcement official 
pursuant to regulations issued by the Attorney General. 
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(2) State registration systems 

In a State that has a minimally sufficient sexual of-
fender registration program, including a program estab-
lished under section 14071 of this title, fingerprints re-
quired to be registered with the FBI under this section 
shall be obtained and verified in accordance with State 
requirements. The State agency responsible for regis-
tration shall ensure that the fingerprints and all other 
information required to be registered is registered with 
the FBI. 

(i) Penalty 

A person who is— 

(1) required to register under paragraph (1), (2), 
or (3) of subsection (g) of this section and knowingly 
fails to comply with this section; 

(2) required to register under a sexual offender 
registration program in the person’s State of resi-
dence and knowingly fails to register in any other 
State in which the person is employed, carries on a 
vocation, or is a student; 

(3) described in section 4042(c)(4) of title 18, and 
knowingly fails to register in any State in which the 
person resides, is employed, carries on a vocation, or 
is a student following release from prison or sentenc-
ing to probation; or 

(4) sentenced by a court martial for conduct in a 
category specified by the Secretary of Defense under 
section 115(a)(8)(C) of title I of Public Law 105–119, 
and knowingly fails to register in any State in which 
the person resides, is employed, carries on a vocation, 
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or is a student following release from prison or sen-
tencing to probation, shall, in the case of a first of-
fense under this subsection, be imprisoned for not 
more than 1 year and, in the case of a second or sub-
sequent offense under this subsection, be imprisoned 
for not more than 10 years. 

(j) Release of information 

The information collected by the FBI under this sec-
tion shall be disclosed by the FBI— 

(1) to Federal, State, and local criminal justice 
agencies for— 

(A) law enforcement purposes; and 

(B) community notification in accordance with 
section 14071(d)(3)3 of this title; and 

(2) to Federal, State, and local governmental 
agencies responsible for conducting employment-
related background checks under section 5119a of this 
title. 

(k) Notification upon release 

Any State not having established a program de-
scribed in subsection (a)(3) of this section must— 

(1) upon release from prison, or placement on pa-
role, supervised release, or probation, notify each of-
fender who is convicted of an offense described in 
subparagraph (A) or (B) of section 14071(a)(1) of this 
title of their duty to register with the FBI; and 

See References in Text note below. 
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(2) notify the FBI of the release of each offender 
who is convicted of an offense described in subpara-
graph (A) or (B) of section 14071(a)(1) of this title. 

5. 42 U.S.C. 16911 provides: 

Relevant definitions, including Amie Zyla expansion of 
sex offender definition and expanded inclusion of child 
predators 

In this subchapter the following definitions apply: 

(1) Sex offender 

The term “sex offender” means an individual who 
was convicted of a sex offense. 

(2) Tier I sex offender 

The term “tier I sex offender” means a sex of-
fender other than a tier II or tier III sex offender. 

(3) Tier II sex offender 

The term “tier II sex offender” means a sex of-
fender other than a tier III sex offender whose of-
fense is punishable by imprisonment for more than 1 
year and— 

(A) is comparable to or more severe than the 
following offenses, when committed against a mi-
nor, or an attempt or conspiracy to commit such an 
offense against a minor: 

(i) sex trafficking (as described in section 
1591 of Title 18); 

(ii) coercion and enticement (as described in 
section 2422(b) of Title 18); 
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(iii) transportation with intent to engage in 
criminal sexual activity (as described in section 
2423(a))4 of Title 18; 

(iv) abusive sexual contact (as described in sec-
tion 2244 of Title 18); 

(B) involves— 

(i) use of a minor in a sexual performance; 

(ii) solicitation of a minor to practice prostitu-
tion; or 

(iii) production or distribution of child pornog-
raphy; or 

(C) occurs after the offender becomes a tier I 
sex offender. 

(4) Tier III sex offender 

The term “tier III sex offender” means a sex offen-
der whose offense is punishable by imprisonment for 
more than 1 year and— 

(A) is comparable to or more severe than the fol-
lowing offenses, or an attempt or conspiracy to com-
mit such an offense: 

(i) aggravated sexual abuse or sexual abuse (as 
described in sections 2241 and 2242 of Title 18); or 

(ii) abusive sexual contact (as described in sec-
tion 2244 of Title 18) against a minor who has not 
attained the age of 13 years; 

(B) involves kidnapping of a minor (unless commit-
ted by a parent or guardian); or 

So in original.  The  second closing parenthesis probably should 
follow “18”. 
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(C) occurs after the offender becomes a tier II sex 
offender. 

(5) Amie Zyla expansion of sex offense definition 

(A) Generally 

Except as limited by subparagraph (B) or (C), 
the term “sex offense” means— 

(i) a criminal offense that has an element 
involving a sexual act or sexual contact with an-
other; 

(ii) a criminal offense that is a specified of-
fense against a minor; 

(iii) a Federal offense (including an offense 
prosecuted under section 1152 or 1153 of Title 
18) under section 1591, or chapter 109A, 110 
(other than section 2257, 2257A, or 2258), or 117, 
of Title 18; 

(iv) a military offense specified by the Secre-
tary of Defense under section 115(a)(8)(C)(i) of 
Public Law 105-119 (10 U.S.C. 951 note); or 

(v) an attempt or conspiracy to commit an 
offense described in clauses (i) through (iv). 

(B) Foreign convictions 

A foreign conviction is not a sex offense for the 
purposes of this subchapter if it was not obtained 
with sufficient safeguards for fundamental fairness 
and due process for the accused under guidelines 
or regulations established under section 16912 of 
this title. 
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(C) Offenses involving consensual sexual conduct 

An offense involving consensual sexual conduct 
is not a sex offense for the purposes of this sub-
chapter if the victim was an adult, unless the adult 
was under the custodial authority of the offender at 
the time of the offense, or if the victim was at least 
13 years old and the offender was not more than 4 
years older than the victim. 

(6)	 Criminal offense 

The term “criminal offense” means a State, local, 
tribal, foreign, or military offense (to the extent 
specified by the Secretary of Defense under section 
115(a)(8)(C)(i) of Public Law 105-119 (10 U.S.C. 951 
note)) or other criminal offense. 

(7)	 Expansion of definition of “specified offense 
against a minor” to include all offenses by child 
predators 

The term “specified offense against a minor” means 
an offense against a minor that involves any of the 
following: 

(A) An offense (unless committed by a parent 
or guardian) involving kidnapping. 

(B) An offense (unless committed by a parent 
or guardian) involving false imprisonment. 

(C) Solicitation to engage in sexual conduct. 

(D) Use in a sexual performance. 

(E) Solicitation to practice prostitution. 

(F) Video voyeurism as described in section 
1801 of Title 18. 
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(G) Possession, production, or distribution of 
child pornography. 

(H) Criminal sexual conduct involving a minor, 
or the use of the Internet to facilitate or attempt 
such conduct. 

(I) Any conduct that by its nature is a sex of-
fense against a minor. 

(8)	 Convicted as including certain juvenile adjudica-
tions 

The term “convicted” or a variant thereof, used 
with respect to a sex offense, includes adjudicated 
delinquent as a juvenile for that offense, but only if 
the offender is 14 years of age or older at the time of 
the offense and the offense adjudicated was compa-
rable to or more severe than aggravated sexual 
abuse (as described in section 2241 of Title 18), or 
was an attempt or conspiracy to commit such an of-
fense. 

(9) Sex offender registry 

The term “sex offender registry” means a registry 
of sex offenders, and a notification program, main-
tained by a jurisdiction. 

(10) Jurisdiction 

The term “jurisdiction” means any of the following: 

(A) A State. 

(B) The District of Columbia. 

(C) The Commonwealth of Puerto Rico. 

(D) Guam. 

(E) American Samoa. 
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(F) The Northern Mariana Islands. 

(G) The United States Virgin Islands. 

(H) To the extent provided and subject to the 
requirements of section 16927 of this title, a feder-
ally recognized Indian tribe. 

(11) Student 

The term “student” means an individual who en-
rolls in or attends an educational institution, includ-
ing (whether public or private) a secondary school, 
trade or professional school, and institution of higher 
education. 

(12) Employee 

The term “employee” includes an individual who is 
self-employed or works for any other entity, whether 
compensated or not. 

(13) Resides 

The term “resides” means, with respect to an indi-
vidual, the location of the individual’s home or other 
place where the individual habitually lives. 

(14) Minor 

The term “minor” means an individual who has not 
attained the age of 18 years. 

6. 42 U.S.C. 16912 provides: 

Registry requirements for jurisdictions 

(a) Jurisdiction to maintain a registry 

Each jurisdiction shall maintain a jurisdiction-wide 
sex offender registry conforming to the requirements of 
this subchapter. 
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(b) Guidelines and regulations 

The Attorney General shall issue guidelines and reg-
ulations to interpret and implement this subchapter. 

7. 42 U.S.C. 16913 provides: 

Registry requirements for sex offenders 

(a) In general 

A sex offender shall register, and keep the registra-
tion current, in each jurisdiction where the offender re-
sides, where the offender is an employee, and where the 
offender is a student. For initial registration purposes 
only, a sex offender shall also register in the jurisdiction 
in which convicted if such jurisdiction is different from 
the jurisdiction of residence. 

(b) Initial registration 

The sex offender shall initially register— 

(1) before completing a sentence of imprisonment 
with respect to the offense giving rise to the regis-
tration requirement; or 

(2) not later than 3 business days after being sen-
tenced for that offense, if the sex offender is not sen-
tenced to a term of imprisonment. 

(c) Keeping the registration current 

A sex offender shall, not later than 3 business days 
after each change of name, residence, employment, or 
student status, appear in person in at least 1 jurisdiction 
involved pursuant to subsection (a) of this section and 
inform that jurisdiction of all changes in the information 
required for that offender in the sex offender registry. 
That jurisdiction shall immediately provide that infor-
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mation to all other jurisdictions in which the offender is 
required to register. 

(d)	 Initial registration of sex offenders unable to com-
ply with subsection (b) of this section 

The Attorney General shall have the authority to 
specify the applicability of the requirements of this sub-
chapter to sex offenders convicted before July 27, 2006 
or its implementation in a particular jurisdiction, and to 
prescribe rules for the registration of any such sex of-
fenders and for other categories of sex offenders who 
are unable to comply with subsection (b) of this section. 

(e)	 State penalty for failure to comply 

Each jurisdiction, other than a Federally recognized 
Indian tribe, shall provide a criminal penalty that in-
cludes a maximum term of imprisonment that is greater 
than 1 year for the failure of a sex offender to comply 
with the requirements of this subchapter. 

8. 42 U.S.C. 16914 provides: 

Information required in registration 

(a)	 Provided by the offender 

The sex offender shall provide the following informa-
tion to the appropriate official for inclusion in the sex of-
fender registry: 

(1) The name of the sex offender (including any 
alias used by the individual). 

(2) The Social Security number of the sex offen-
der. 

(3) The address of each residence at which the sex 
offender resides or will reside. 
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(4) The name and address of any place where the 
sex offender is an employee or will be an employee. 

(5) The name and address of any place where the 
sex offender is a student or will be a student. 

(6) The license plate number and a description of 
any vehicle owned or operated by the sex offender. 

(7) Any other information required by the Attor-
ney General. 

(b) Provided by the jurisdiction 

The jurisdiction in which the sex offender registers 
shall ensure that the following information is included in 
the registry for that sex offender: 

(1) A physical description of the sex offender. 

(2) The text of the provision of law defining the 
criminal offense for which the sex offender is regis-
tered. 

(3) The criminal history of the sex offender, in-
cluding the date of all arrests and convictions; the 
status of parole, probation, or supervised release; 
registration status; and the existence of any out-
standing arrest warrants for the sex offender. 

(4) A current photograph of the sex offender. 

(5) A set of fingerprints and palm prints of the sex 
offender. 

(6) A DNA sample of the sex offender. 

(7) A photocopy of a valid driver’s license or iden-
tification card issued to the sex offender by a juris-
diction. 
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(8) Any other information required by the Attor-
ney General. 

9. 42 U.S.C. 16915 provides: 

Duration of registration requirement 

(a) Full registration period 

A sex offender shall keep the registration current for 
the full registration period (excluding any time the sex 
offender is in custody or civilly committed) unless the of-
fender is allowed a reduction under subsection (b) of this 
section. The full registration period is— 

(1) 15 years, if the offender is a tier I sex offender; 

(2) 25 years, if the offender is a tier II sex offen-
der; and 

(3) the life of the offender, if the offender is a tier 
III sex offender. 

(b) Reduced period for clean record 

(1) Clean record 

The full registration period shall be reduced as de-
scribed in paragraph (3) for a sex offender who main-
tains a clean record for the period described in para-
graph (2) by— 

(A) not being convicted of any offense for which 
imprisonment for more than 1 year may be im-
posed; 

(B) not being convicted of any sex offense; 

(C) successfully completing any periods of su-
pervised release, probation, and parole; and 
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(D) successfully completing of 1 an appropriate 
sex offender treatment program certified by a ju-
risdiction or by the Attorney General. 

(2) Period 

In the case of— 

(A) a tier I sex offender, the period during 
which the clean record shall be maintained is 10 
years; and 

(B) a tier III sex offender adjudicated delin-
quent for the offense which required registration in 
a sex registry under this subchapter, the period 
during which the clean record shall be maintained 
is 25 years. 

(3) Reduction 

In the case of— 

(A) a tier I sex offender, the reduction is 5 
years; 

(B) a tier III sex offender adjudicated delin-
quent, the reduction is from life to that period for 
which the clean record under paragraph (2) is 
maintained. 

10. 42 U.S.C. 16916 provides: 

Periodic in person verification 

A sex offender shall appear in person, allow the juris-
diction to take a current photograph, and verify the in-
formation in each registry in which that offender is re-
quired to be registered not less frequently than— 

So in original. The word “of” probably should not appear. 
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(1) each year, if the offender is a tier I sex offen-
der; 

(2) every 6 months, if the offender is a tier II sex 
offender; and 

(3) every 3 months, if the offender is a tier III sex 
offender. 

11. 42 U.S.C. 16917 provides: 

Duty to notify sex offenders of registration requirements 
and to register 

(a) In general 

An appropriate official shall, shortly before release 
of the sex offender from custody, or, if the sex offender 
is not in custody, immediately after the sentencing of the 
sex offender, for the offense giving rise to the duty to 
register— 

(1) inform the sex offender of the duties of a sex 
offender under this subchapter and explain those 
duties; 

(2) require the sex offender to read and sign a 
form stating that the duty to register has been ex-
plained and that the sex offender understands the 
registration requirement; and 

(3) ensure that the sex offender is registered. 

(b) Notification of sex offenders who cannot comply 
with subsection (a) of this section 

The Attorney General shall prescribe rules for the 
notification of sex offenders who cannot be registered in 
accordance with subsection (a) of this section. 
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12. 42 U.S.C. 16918 provides: 

Public access to sex offender information through the 
Internet 

(a) In general 

Except as provided in this section, each jurisdiction 
shall make available on the Internet, in a manner that is 
readily accessible to all jurisdictions and to the public, 
all information about each sex offender in the registry. 
The jurisdiction shall maintain the Internet site in a 
manner that will permit the public to obtain relevant 
information for each sex offender by a single query for 
any given zip code or geographic radius set by the user. 
The jurisdiction shall also include in the design of its 
Internet site all field search capabilities needed for full 
participation in the Dru Sjodin National Sex Offender 
Public Website and shall participate in that website as 
provided by the Attorney General. 

(b) Mandatory exemptions 

A jurisdiction shall exempt from disclosure— 

(1) the identity of any victim of a sex offense; 

(2) the Social Security number of the sex offender; 

(3) any reference to arrests of the sex offender 
that did not result in conviction; and 

(4) any other information exempted from disclo-
sure by the Attorney General. 

(c) Optional exemptions 

A jurisdiction may exempt from disclosure— 

(1) any information about a tier I sex offender con-
victed of an offense other than a specified offense 
against a minor; 
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(2) the name of an employer of the sex offender; 

(3) the name of an educational institution where 
the sex offender is a student; and 

(4) any other information exempted from disclo-
sure by the Attorney General. 

(d) Links 

The site shall include, to the extent practicable, links 
to sex offender safety and education resources. 

(e) Correction of errors 

The site shall include instructions on how to seek 
correction of information that an individual contends is 
erroneous. 

(f) Warning 

The site shall include a warning that information on 
the site should not be used to unlawfully injure, harass, 
or commit a crime against any individual named in the 
registry or residing or working at any reported address. 
The warning shall note that any such action could result 
in civil or criminal penalties. 

13. 42 U.S.C. 16919 provides: 

National Sex Offender Registry 

(a) Internet 

The Attorney General shall maintain a national data-
base at the Federal Bureau of Investigation for each sex 
offender and any other person required to register in a 
jurisdiction’s sex offender registry.  The database shall 
be known as the National Sex Offender Registry. 
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(b) Electronic forwarding 

The Attorney General shall ensure (through the Na-
tional Sex Offender Registry or otherwise) that updated 
information about a sex offender is immediately trans-
mitted by electronic forwarding to all relevant jurisdic-
tions. 

14. 42 U.S.C. 16920 provides: 

Dru Sjodin National Sex Offender Public Website 

(a) Establishment 

There is established the Dru Sjodin National Sex Of-
fender Public Website (hereinafter in this section re-
ferred to as the “Website”), which the Attorney General 
shall maintain. 

(b) Information to be provided 

The Website shall include relevant information for 
each sex offender and other person listed on a jurisdic-
tion’s Internet site. The Website shall allow the public 
to obtain relevant information for each sex offender by 
a single query for any given zip code or geographical 
radius set by the user in a form and with such limita-
tions as may be established by the Attorney General and 
shall have such other field search capabilities as the At-
torney General may provide. 
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15. 42 U.S.C. 16921 provides: 

Megan Nicole Kanka and Alexandra Nicole Zapp Commu-
nity Notification Program 

(a) Establishment of Program 

There is established the Megan Nicole Kanka and 
Alexandra Nicole Zapp Community Notification Pro-
gram (hereinafter in this section referred to as the “Pro-
gram”). 

(b) Program notification 

Except as provided in subsection (c) of this section, 
immediately after a sex offender registers or updates a 
registration, an appropriate official in the jurisdiction 
shall provide the information in the registry (other than 
information exempted from disclosure by the Attorney 
General) about that offender to the following: 

(1) The Attorney General, who shall include that 
information in the National Sex Offender Registry or 
other appropriate databases. 

(2) Appropriate law enforcement agencies (includ-
ing probation agencies, if appropriate), and each 
school and public housing agency, in each area in 
which the individual resides, is an employee or is a 
student. 

(3) Each jurisdiction where the sex offender re-
sides, is an employee, or is a student, and each juris-
diction from or to which a change of residence, em-
ployment, or student status occurs. 

(4) Any agency responsible for conducting 
employment-related background checks under sec-
tion 5119a of this title. 
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(5) Social service entities responsible for protect-
ing minors in the child welfare system. 

(6) Volunteer organizations in which contact with 
minors or other vulnerable individuals might occur. 

(7) Any organization, company, or individual who 
requests such notification pursuant to procedures es-
tablished by the jurisdiction. 

(c) Frequency 

Notwithstanding subsection (b) of this section, an 
organization or individual described in subsection (b)(6) 
or (b)(7) of this section may opt to receive the notifica-
tion described in that subsection no less frequently than 
once every five business days. 

16. 42 U.S.C. 16922 provides: 

Actions to be taken when sex offender fails to comply 

An appropriate official shall notify the Attorney Gen-
eral and appropriate law enforcement agencies of any 
failure by a sex offender to comply with the require-
ments of a registry and revise the jurisdiction’s registry 
to reflect the nature of that failure.  The appropriate of-
ficial, the Attorney General, and each such law enforce-
ment agency shall take any appropriate action to ensure 
compliance. 
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17. 42 U.S.C. 16923 provides: 

Development and availability of registry management and 
website software 

(a) Duty to develop and support 

The Attorney General shall, in consultation with the 
jurisdictions, develop and support software to enable 
jurisdictions to establish and operate uniform sex of-
fender registries and Internet sites. 

(b) Criteria 

The software should facilitate— 

(1) immediate exchange of information among ju-
risdictions; 

(2) public access over the Internet to appropriate 
information, including the number of registered sex 
offenders in each jurisdiction on a current basis; 

(3) full compliance with the requirements of this 
subchapter; and 

(4) communication of information to community 
notification program participants as required under 
section 16921 of this title. 

(C) Deadline 

The Attorney General shall make the first complete 
edition of this software available to jurisdictions within 
2 years of July 27, 2006. 
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18. 42 U.S.C. 16924 provides: 

Period for implementation by jurisdictions 

(a) Deadline 

Each jurisdiction shall implement this subchapter 
before the later of— 

(1) 3 years after July 27, 2006; and 

(2) 1 year after the date on which the software de-
scribed in section 16923 of this title is available. 

(b) Extensions 

The Attorney General may authorize up to two 1-
year extensions of the deadline. 

19. 42 U.S.C. 16925 provides: 

Failure of jurisdiction to comply 

(a) In general 

For any fiscal year after the end of the period for 
implementation, a jurisdiction that fails, as determined 
by the Attorney General, to substantially implement this 
subchapter shall not receive 10 percent of the funds that 
would otherwise be allocated for that fiscal year to the 
jurisdiction under part A of subchapter V of chapter 46 
of this title. 

(b) State constitutionality 

(1) In general 

When evaluating whether a jurisdiction has sub-
stantially implemented this subchapter, the Attorney 
General shall consider whether the jurisdiction is un-
able to substantially implement this subchapter be-
cause of a demonstrated inability to implement cer-
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tain provisions that would place the jurisdiction in 
violation of its constitution, as determined by a rul-
ing of the jurisdiction’s highest court. 

(2) Efforts 

If the circumstances arise under paragraph (1), 
then the Attorney General and the jurisdiction shall 
make good faith efforts to accomplish substantial 
implementation of this subchapter and to reconcile 
any conflicts between this subchapter and the juris-
diction’s constitution. In considering whether com-
pliance with the requirements of this subchapter 
would likely violate the jurisdiction’s constitution or 
an interpretation thereof by the jurisdiction’s high-
est court, the Attorney General shall consult with the 
chief executive and chief legal officer of the jurisdic-
tion concerning the jurisdiction’s interpretation of 
the jurisdiction’s constitution and rulings thereon by 
the jurisdiction’s highest court. 

(3) Alternative procedures 

If the jurisdiction is unable to substantially imple-
ment this subchapter because of a limitation imposed 
by the jurisdiction’s constitution, the Attorney Gen-
eral may determine that the jurisdiction is in compli-
ance with this chapter if the jurisdiction has made, or 
is in the process of implementing1 reasonable alter-
native procedures or accommodations, which are con-
sistent with the purposes of this chapter. 

(4) Funding reduction 

If a jurisdiction does not comply with paragraph 
(3), then the jurisdiction shall be subject to a funding 

So in original. Probably should be followed by a comma. 
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reduction as specified in subsection (a) of this sec-
tion. 

(c) Reallocation 

Amounts not allocated under a program referred to 
in this section to a jurisdiction for failure to substan-
tially implement this subchapter shall be reallocated 
under that program to jurisdictions that have not failed 
to substantially implement this subchapter or may be 
reallocated to a jurisdiction from which they were with-
held to be used solely for the purpose of implementing 
this subchapter. 

(d) Rule of construction 

The provisions of this subchapter that are cast as 
directions to jurisdictions or their officials constitute, in 
relation to States, only conditions required to avoid the 
reduction of Federal funding under this section. 

20. 42 U.S.C. 16926 provides: 

Sex Offender Management Assistance (SOMA) program 

(a) In general 

The Attorney General shall establish and implement 
a Sex Offender Management Assistance program (in this 
subchapter referred to as the “SOMA program”), under 
which the Attorney General may award a grant to a ju-
risdiction to offset the costs of implementing this sub-
chapter. 

(b) Application 

The chief executive of a jurisdiction desiring a grant 
under this section shall, on an annual basis, submit to 
the Attorney General an application in such form and 
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containing such information as the Attorney General 
may require. 

(c) Bonus payments for prompt compliance 

A jurisdiction that, as determined by the Attorney 
General, has substantially implemented this subchapter 
not later than 2 years after July 27, 2006 is eligible for 
a bonus payment.  The Attorney General may make such 
a payment under the SOMA program for the first fiscal 
year beginning after that determination.  The amount of 
the payment shall be— 

(1) 10 percent of the total received by the jurisdic-
tion under the SOMA program for the preceding fis-
cal year, if that implementation is not later than 1 
year after July 27, 2006; and 

(2) 5 percent of such total, if not later than 2 years 
after July 27, 2006. 

(d) Authorization of appropriations 

In addition to any amounts otherwise authorized to 
be appropriated, there are authorized to be appropri-
ated such sums as may be necessary to the Attorney 
General, to be available only for the SOMA program, for 
fiscal years 2007 through 2009. 

21. 42 U.S.C. 16927 provides: 

Election by Indian tribes 

(a) Election 

(1) In general 

A federally recognized Indian tribe may, by resolu-
tion or other enactment of the tribal council or com-
parable governmental body— 
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(A) elect to carry out this part as a jurisdiction 
subject to its provisions; or 

(B) elect to delegate its functions under this 
part to another jurisdiction or jurisdictions within 
which the territory of the tribe is located and to 
provide access to its territory and such other coop-
eration and assistance as may be needed to enable 
such other jurisdiction or jurisdictions to carry out 
and enforce the requirements of this part. 

(2) Imputed election in certain cases 

A tribe shall be treated as if it had made the elec-
tion described in paragraph (1)(B) if— 

(A) it is a tribe subject to the law enforcement 
jurisdiction of a State under section 1162 of Title 
18; 

(B) the tribe does not make an election under 
paragraph (1) within 1 year of July 27, 2006 or re-
scinds an election under paragraph (1)(A); or 

(C) the Attorney General determines that the 
tribe has not substantially implemented the re-
quirements of this part and is not likely to become 
capable of doing so within a reasonable amount of 
time. 

(b) Cooperation between tribal authorities and other 
jurisdictions 

(1) Nonduplication 

A tribe subject to this part is not required to dupli-
cate functions under this part which are fully carried 
out by another jurisdiction or jurisdictions within 
which the territory of the tribe is located. 
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(2) Cooperative agreements 

A tribe may, through cooperative agreements with 
such a jurisdiction or jurisdictions— 

(A) arrange for the tribe to carry out any func-
tion of such a jurisdiction under this part with re-
spect to sex offenders subject to the tribe’s juris-
diction; and 

(B) arrange for such a jurisdiction to carry out 
any function of the tribe under this part with re-
spect to sex offenders subject to the tribe’s juris-
diction. 

22. 42 U.S.C. 16928 provides: 

Registration of sex offenders entering the United States 

The Attorney General, in consultation with the Sec-
retary of State and the Secretary of Homeland Security, 
shall establish and maintain a system for informing the 
relevant jurisdictions about persons entering the United 
States who are required to register under this subchap-
ter.  The Secretary of State and the Secretary of Home-
land Security shall provide such information and carry 
out such functions as the Attorney General may direct in 
the operation of the system. 

23. 42 U.S.C. 16941 provides: 

Federal assistance with respect to violations of registra-
tion requirements 

(a) In general 

The Attorney General shall use the resources of Fed-
eral law enforcement, including the United States Mar-
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shals Service, to assist jurisdictions in locating and ap-
prehending sex offenders who violate sex offender regis-
tration requirements. For the purposes of section 
566(e)(1)(B) of Title 28, a sex offender who violates a sex 
offender registration requirement shall be deemed a 
fugitive. 

(b) Authorization of appropriations 

There are authorized to be appropriated such sums 
as may be necessary for fiscal years 2007 through 2009 
to implement this section. 

24. Pub. L. No. 105-119, Tit. I, § 115(a)(8)(C), 111 Stat. 
2466 (10 U.S.C. 951 note (2000)) provides: 

(i) The Secretary of Defense shall specify catego-
ries of conduct punishable under the Uniform Code of 
Military Justice which encompass a range of conduct 
comparable to that described in section 170101(a)(3)(A) 
and (B) of the Violent Crime Control and Law Enforce-
ment Act of 1994 (42 U.S.C. 14071(a)(3)(A) and (B)), and 
such other conduct as the Secretary deems appropriate 
for inclusion for purposes of this subparagraph. 

(ii) In relation to persons sentenced by a court mar-
tial for conduct in the categories specified under clause 
(i), the Secretary shall prescribe procedures and imple-
ment a system to— 

(I) provide notice concerning the release from con-
finement or sentencing of such persons; 

(II) inform such persons concerning registra-
tion obligations; and 

(III) track and ensure compliance with registra-
tion requirements by such persons during any period 
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of parole, probation, or other conditional release or 
supervision related to the offense. 

(iii) The procedures and requirements established by 
the Secretary under this subparagraph shall, to the 
maximum extent practicable, be consistent with those 
specified for Federal offenders under the amend-
ments made by subparagraphs (A) and (B) [section 
115(a)(8)(A), (B) of Pub. L. 105–119, amending sections 
3563, 3583, 4042, and 4209 of Title 18, Crimes and Crimi-
nal Procedure]. 

(iv) If a person within the scope of this subparagraph 
is confined in a facility under the control of the Bureau 
of Prisons at the time of release, the Bureau of Prisons 
shall provide notice of release and inform the person 
concerning registration obligations under the proce-
dures specified in section 4042(c) of title 18, United 
States Code. 


