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STATEMENT REGARDI NG ORAL ARGUMENT
The United States does not believe that oral argunent is

necessary or desirable in this case.
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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T

No. 00-11468G
UNI TED STATES OF AMERI CA,
Plaintiff-Appellant
and
CHARLI E RI DLEY, et al.,

Pl aintiff-Intervenors-
Appel | ant s

V.
STATE OF GEORG A (WAYNE COUNTY), et al.
Def endant s- Appel | ees

BRI EF FOR THE UNI TED STATES AS APPELLANT

JURI SDI CTlI ONAL STATEMENT

Thi s school desegregation action was brought pursuant to
Section 407 of the Gvil Rights Act of 1964, 42 U S.C. 2000c-6
(1969), to enforce the Fourteenth Anmendnment to the United States
Constitution. The district court had subject matter jurisdiction
pursuant to 28 U.S.C. 1345 (1969) and 42 U. S.C. 2000c-6 (1969).
The district court issued an order dism ssing this action on
February 16, 2000, and ordering the clerk of the court not to
accept any further filings in this case. On March 2, 2000, the
United States submitted to the district court a notion to anmend
t he judgnent pursuant to Fed. R Cv. P. 59(e). On March 3,
2000, plaintiff-intervenors also submtted a notion to reconsider

and anend the judgnment. As discussed nore fully below, the
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district court instructed the clerk of the court to place the
motions in the case file but not to file stanp or docket them
consistent with the court's February 16 order. On March 17,
2000, the plaintiff-intervenors filed a notice of appeal. The
United States filed a tinely notice of appeal on April 14, 2000.
This Court has appellate jurisdiction pursuant to 28 U . S.C. 1291
and 1292(a)(1).
STATEMENT OF | SSUES PRESENTED FOR REVI EW
1. Whet her the district court erred in dismssing this

action sua sponte and termi nating the outstandi ng school

desegregati on decrees without providing the parties notice of the
proposed di sm ssal, holding a hearing, or finding that the school
system had achi eved unitary status.

2. Whet her the district court erred in refusing to return
this action to its active docket for further proceedi ngs upon
notion of the plaintiffs suggesting that defendant Wayne County
School District was in violation of the court's desegregation
orders.

STATEMENT OF THE CASE

1. On August 1, 1969, the United States filed this schoo
desegregation action in the Northern District of Georgia against
the State of Georgia and various other individual defendants.

United States v. Georgia, C A No. 12972 (N.D. Ga.). On Decenber

17, 1969, the court issued a detailed desegregati on decree
covering 81 school districts throughout the State. See United

States v. Georgia (Troup County), 171 F.3d 1344, 1345 (11th Cr
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1999). In 1970, the private plaintiffs intervened in the case,
represented by the nanmed plaintiff, Charlie Ridley, Jr., and
others. See United States v. Georgia, 428 F.2d 377 (5th GCir.).

In 1972, the Fifth Crcuit ordered that the affected school
districts be joined and that the case be split, with each
judicial district handling the cases for the schools inits

district. United States v. Ceorgia, 466 F.2d 197, 200. The

Sout hern District case involves 21 school systens, including the
Wayne County School District.

2. In Decenber 1973, the state defendants noved to
termnate the decree. Utimtely, the parties negotiated a
consent decree that dissolved the detailed 1969 decree and put in
pl ace a nore general "permanent injunction.” On February 14,
1974, the District Court for the Southern District entered an
order based on this consent decree, setting out certain
requi renents with respect to student assignnment, faculty and
staff assignnent, student transfers, and facilities. See Consent
Order at 2-3 (R1-5).Y A provision of the Consent Order also
pl aced 18 of the school districts, including defendant \Wayne
County School District, on the court’s inactive docket, “subject
to being reactivated on proper application by any party, or on
the Court’s notion, should it appear that further proceedings are
necessary.” Consent Order § 2 (R1-5). Around the sane tine,

virtually identical consent decrees were entered in the Mddle

¥ References to "R_-_ - " are to the volune nunber, docket
entry nunber, and (where applicable) to the page nunber or page
range of the original docunent in the record.
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and Northern District cases. See Troup County, 171 F.3d at 1345-

1346; United States v. Ceorgia, 691 F. Supp. 1440, 1441-1442

(MD. Ga. 1988).

3. Since the 1973 Consent Decree was issued, the case with
respect to defendant Wayne County School District (the School
District) has remained on the court's inactive docket. At no
time has the School District requested the court to declare that
it has achieved unitary status or otherw se requested that it be
di sm ssed fromthe case.

4. On January 21, 2000, plaintiff-intervenors filed a
notion to reactivate the Southern District case with respect to
t he Wayne County School District, alleging that the School
District was in violation of the court orders.? At the sane
time, Anita Childers, a teacher bringing an enpl oynent
di scrim nation case agai nst the Wayne County School Board,

Childers v. Wayne County Bd. of Educ., C A No. 298-127 (S.D

G.), filed a notion to consolidate her case with the
desegregation case.¥ Childers also requested a stay in her case
pendi ng consideration of the notion to reactivate the

desegregati on case.

Z See R4-84-3 & n.1. The notion also requested pernission to
substitute new naned plaintiff-intervenors to replace the
original class representatives who have graduated or left the
school system

¥ Anita Childers is represented by George MGiff, who is
al so l ocal counsel to the NAACP Legal Defense and Education Fund,
whi ch has represented the plaintiff-intervenors in the
desegregati on case since 1970.
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5. On February 4, 2000, after reviewing plaintiff-
intervenors' notion and exam ning avail able information, the
United States filed a response, supporting plaintiff-intervenors
notion and requesting reactivation on the ground that recent data
i ndicated that the School District nmay be in violation of the
1974 Consent Decree.? The State of Georgia filed no response.
Def endant Wayne County School District filed a notion for an
extension of tinme to file a response.

6. On February 16, 2000, before receiving a response from
any defendant, the court issued an order denying Childers' notion
to consol i date because the court saw "no practical or substantive
reason for consolidation apart fromsone arguable simlarity in
the issues or content of the cases.”" Oder at 2 (R4-89). The
district court then denied Childers' notion to stay her
enpl oynent case pending the Ridley plaintiffs' notion to
reactivate the desegregati on case "[b]ecause the Ridley case wll
not be reactivated at this tinme." Oder at 2 (R4-89). The case
was not to be reactivated because the court had decided to
dismss it:

It is further ORDERED that the R dley case, Cvil Action No.
3009, shall be and hereby is term nated and CLOSED for al

purposes. |In the event that any party subnmts any docunent
under the style or nunber of Civil Action No. 3009, such

pl eadi ng and docunment nay be retained by the Cerk and
sinmply | odged in the physical file of said case. No
response or any docketing of any itemsubmtted in Cvil
Action No. 3009 shall be required.

¥ See R4-86. The United States also separately filed a brief
statenent indicating that it did not oppose Childers' notion to
consol i date (R4-88).
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Order at 2 (R4-89) (enphasis in original).

7. Plaintiff-intervenors and the United States attenpted to
file notions seeking reconsideration of the court's order of
di smissal.¥ On March 20, 2000, the School District submtted a
brief in opposition to these notions.¥ The clerk of the court
informed the United States that the judge ordered the clerk to
pl ace the United States' notion in the case file but not to file
stanp or docket it, consistent with the court's February 16
or der.

8. Plaintiff-intervenors filed a notice of appeal on March
17, 2000, and the United States filed a notice of appeal on Apri
14, 2000. On April 21, 2000, plaintiff-intervenors-appellants
filed a notion for sunmary reversal that is presently pending
before this Court. On May 2, 2000, the United States filed a
notion for summary reversal that is also presently pending.

9. This Court reviews a district court's termnation or
nodi fication of a consent decree, or its refusal to nodify or
enter a consent decree, for abuse of discretion. See Stovall v.

Gty of Cocoa, 117 F.3d 1238, 1240 (11th Gr. 1997); cf. Kidder

Peabody & Co. v. Brandt, 131 F.3d 1001, 1003 (11th G r. 1997);

United States v. Gty of Mam, 2 F.3d 1497, 1509 (11th Gr.

¥ See The United States' Mtion to Amend (Mar. 2, 2000) (not
recorded on trial docket sheet, as ordered by the district court,
R4-89-2); Plaintiff's Motion to Reconsider and Arend Order (Mar.
3, 2000) (not recorded on trial docket sheet, as ordered by the
district court, R4-89-2).

¥ See Defendant's Response to Plaintiffs' Mtion to
Reconsi der and Amend Order (Mar. 20, 2000) (not recorded on trial
docket sheet, as ordered by the district court, R4-89-2).
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1993). The interpretation of the provisions of a consent decree

IS subject to de novo review. Reynolds v. Roberts, 202 F.3d

1303, 1312-1313 (11th Cr. 2000). Wen a district court nakes
findings of fact, those findings are reviewed for clear error,

while its | egal conclusions are reviewed de novo. Elston v.

Board of Educ., 997 F.2d 1394, 1405 (11th Cr. 1993).

SUMVARY OF ARGUMENT

This Court's precedents have required, for alnost 30 years,
that prior to termnating a school desegregation decree and
relinquishing jurisdiction, a court nust find that the school
district has achieved unitary status by elimnating, to the
extent practicable, the vestiges of past discrimnation. These
precedents have further established that before making these
findings, the district court nust provide plaintiffs with notice
of its intent to consider dism ssal and a hearing at which the
plaintiffs may present evidence and argunent regardi ng whet her
the case should be dismissed. |In dismssing this case sua
sponte, without affording plaintiffs any notice, holding any
hearing, considering any evidence, or finding that the school
system had achieved unitary status, the district court flagrantly
vi ol ated these wel | -established principles.

The sua sponte dism ssal was particularly inappropriate in

this case, because it was issued in response to notions by the
plaintiffs seeking reactivation of the case with respect to the
Wayne County School District and indicating that this school

district was in violation of the court's orders. The consent
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decree specifically provides for such reactivation "on proper
application by any party, or on the Court’s notion, should it
appear that further proceedings are necessary.” Consent Order 1
2 (R1-5). Plaintiffs made a "proper application" which the
district court denied w thout giving any reason, other than that
it had decided to dismss the case entirely. The Suprenme Court
and this Court have nade clear that district courts have a
continuing obligation to exercise jurisdiction to ensure
conpliance with school desegregation orders and the elimnation
of remaining vestiges of discrimnation. The plaintiffs in this
case provided sufficient evidence to warrant an inquiry into
whet her further action was needed by the court.
ARGUVENT
THE DI STRICT COURT' S SUA SPONTE DI SM SSAL OF THI S CASE

VI OLATED CLEARLY ESTABLI SHED PROCEDURES FOR CONCLUDI NG
SCHOOL DESEGREGATI ON CASES

As di scussed below, the district court's sua sponte

di sm ssal, without notice, an opportunity to be heard, or any
finding that the school district had attained unitary status,
vi ol ated procedures for the orderly disposition of school
desegregati on cases that have been clearly established in this
Circuit for alnost 30 years.
A Prior To Dism ssing This School Desegregation Case, The
District Court Was Required To Provide Notice, A

Hearing, And A Finding That The School D strict Has
Achi eved Unitary Status

"Aline of Fifth Grcuit cases established the procedure to

be used in this circuit in bringing school desegregation cases to
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a conclusion.” Pitts v. Freeman, 755 F.2d 1423, 1426 (11th Cr

1985) (footnote omtted). This line of cases requires that
[i]n order to conclude a school desegregation case, a
district court nmust hold a hearing to deternmine if the
school systemindeed has achieved unitary status. The
plaintiffs should receive notice of the hearing' s
pur pose, and the hearing should give them an
opportunity to show why the court should continue to
retain jurisdiction.

Ibid. (citations omtted).

Pitts itself is an especially appropriate precedent, as it
arose fromthis action's conpanion litigation in the Northern
District of CGeorgia under strikingly simlar circunstances. As
inthis case, the dism ssal at issue was pronpted by a request
fromplaintiffs for relief fromalleged non-conpliance with the
prior court orders. The plaintiffs had filed a notion for
further relief to enjoin certain new school construction. [d. at
1424. "In ruling on that notion, the district court, w thout
giving notice and holding a hearing on the issue, stated that the
DeKal b County School Systemwas unitary."” 1lbid. This Court
reversed for failure to afford plaintiffs with notice and an
opportunity to contest the unitary status of the school. [1bid.

The basic requirenents of notice and a hearing have been
settled in the Fifth and Eleventh Crcuits for al nost 30 years.

See Youngbl ood v. Board of Pub. Instruction, 448 F.2d 770, 771

(5th Gr. 1971) ("In no event, however, shall the District Court
di sm ss the action without notice to the plaintiffs below and a
heari ng providing opportunity to plaintiffs-appellants to show

cause why dism ssal of the cause should be further del ayed.");
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Lee v. Macon County Bd. of Educ., 584 F.2d 78 (5th Cr. 1978)

(sanme); United States v. Texas Educ. Agency, 647 F.2d 504 (5th

Cir. 1981) (sane); Lee v. Etowah County Bd. of Educ., 963 F.2d

1416, 1424 (11th Cr. 1992) ("Wat is essential is that the
district court not term nate a desegregati on case before the

plaintiffs are afforded an opportunity to denonstrate to the

court why the case should not be dismssed.").”?

Moreover, in addition to giving plaintiffs notice and an
opportunity to be heard, the district court is required to make
speci fic determ nations:

To term nate a school desegregation case * * * a court
nmust be satisfied that the school system has conplied
in good faith with the court's desegregati on decree and
has elimnated, to the extent practicable, the vestiges
of its past de jure discrimnation. * * * [T]he

def endant school authority has the burden of proving
that it has achieved unitary status -- that it has
elimnated the vestiges of its dual systemto the
extent practicable. Until the school systemis found
to have attained unitary status, the defendant has the
burden of proving that any current racial inbalance
within the school systemis not related proxinately to
the prior violation.

Lee, 963 F.2d at 1425 (citations omtted). See also Lockett v.

Board of Educ., 111 F.3d 839, 842 (11th Gr. 1997); United States

' The histories of the Lee case and the Georgi a desegregation
cases are very simlar. The United States was a party in both
cases and, in 1974, agreed to a consent decree in the Lee
l[itigation that was substantially the sane as the 1974 orders
issued in Georgia. 963 F.2d at 1419. However, in Lee, rather
than dism ssing the | ong-standi ng decrees sua sponte, the
district court issued an order to show cause why the case shoul d
not be dism ssed, permtted four nonths of discovery, and held a
hearing before dism ssing the case based on sunmary judgnent
affidavits and docunentary evidence. [d. at 1419-1420. On
appeal, this Court reversed, holding that the existence of
di sputed i ssues of material fact required a full evidentiary
hearing. 1d. at 1424-1426.
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v. Georgia, 702 F. Supp. 1577 (M D. Ga. 1989) (denying
defendants' notion to dismss Mddle District of Georgia
desegregati on case without a hearing or determ nation of unitary
status).

In this case, the district court foll owed none of the
requi red procedures. It provided no notice to the parties that
it was contenplating dismssal. The court provided the
plaintiffs with no opportunity to object before it dismssed the
case and refused to consider objections afterwards. The court
made none of the required | egal conclusions or factual findings
and could not properly have done so, since the only evidence
before the court indicated that, if anything, the School D strict
was not unitary.

B. Defendant’s Characterization O The Court's
O der Is Inplausible And Does Not Save |t

In its pleading before the district court, the School
District did not attenpt to defend the court's authority to
termnate the decree without notice, hearing, or a declaration of
unitary status. Instead, the School D strict argued that the
order sinply dism ssed the case without term nating the decree,
thereby requiring that any further enforcenent of the decree be
undertaken through a new acti on based on a new conpl aint, rather
t han t hrough enforcenent proceedings in the original case.

Def endant' s Response to Plaintiffs' Mtion to Reconsider and
Amrend Order at 2-3. This interpretation of the order is

i npl ausi bl e and does not protect it fromreversal upon appeal.
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First, the order itself is not susceptible of the School
District's interpretation. The order says: "It is further

ORDERED t hat the Ridley case, Civil Action No. 3009, shall be and
hereby is term nated and CLOSED for all purposes.” The |anguage

could hardly be nore sweeping. The court did not give any
indication that the prior decree was to remain in effect -- it
did not, for exanple, say that the case was ternmi nated "for al
pur poses” except enforcenment of its orders in a separate
proceedi ng. Moreover, the use of the word "term nated" strongly
suggests an intent to term nate the underlying decree, as the
termis generally applied to orders, not cases.

Second, relinquishing jurisdiction prior to finding that the
school system had attained unitary status woul d have been in
violation of Suprenme Court and Eleventh Crcuit precedent
requiring the court to retain jurisdiction to enforce its decree
until the case can be finally closed. See, e.qg., Brown v. Board
of Educ., 349 U S. 294, 301 (1955) ("During this period of
transition [to a unitary systen], the courts will retain

jurisdiction of these cases."); Geen v. County Sch. Bd., 391

U S 430, 439 (1968) ("[T]he court should retain jurisdiction
until it is clear that state-inposed segregation has been

conpletely renoved."); Raney v. Board of Educ., 391 U S. 443, 449

(1968) ("Dismssal will ordinarily be inconsistent wwth the
responsibility inposed on the district courts by Brown [1.").
This is particularly clear in this Crcuit. See Lee, 963 F.2d at

1422 ("[T]he district court nust retain jurisdiction * * * ")
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(enphasi s added); Pitts, 755 F.2d at 1426 (until unitary status
is found, "[d]istrict courts nust retain jurisdiction");

Youngbl ood, 448 F.2d at 770 (vacating district court's sua sponte

dism ssal and requiring the district court to retain
jurisdiction).¥ Thus, until the School District attains unitary
status, plaintiffs are not required to undertake de novo
l[itigation to seek conpliance with existing court orders.

Third, even if the requirenent that the district court
retain jurisdiction were not absolute, and even if the district
court sinply intended to require any future enforcenent action be
pursued through a new and separate case, nmaking this nodification
to the prior consent decree without notice to the parties, an
opportunity to be heard, or appropriate findings of fact and
concl usi ons of |aw, would have been erroneous. Even the School
District understands the district court's order to have at | east
nodi fi ed Paragraph 2 of the 1974 consent decree by wthdrawi ng a
party's right to seek enforcenent of the decree by reactivating

the case fromthe court's inactive docket. Sua sponte

nodi fi cation of a consent decree wi thout notice and an

opportunity to be heard is reversible error. See Western Water

¥ Thus, in interpreting anbi guous orders, the old Fifth
Circuit consistently assuned that a court that retains
jurisdiction has not concluded that the school district has
achieved unitary status. See Pickens v. Ckolona Miun. Separate
Sch. Dist., 594 F.2d 433, 436 (1979); Pate v. Dade County Sch.
Bd., 588 F.2d 501, 504 (1979); Lee v. Macon County Bd. of Educ.,
584 F.2d 78, 81-82 (1978). For the sane reason, it is
i npl ausi ble to conclude that the district court in this case
intended to relinquish jurisdiction over the case without al so
term nating the underlying decree.
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Managenent, Inc. v. Brown, 40 F.3d 105, 109 (5th Gr. 1994)

("Although a district court retains jurisdiction to nodify an
injunction * * * under certain circunstances, we find no
authority allow ng such a nodification to be nade wi thout

notice.") (footnote omtted); Spangler v. Pasadena City Bd. of

Educ., 537 F.2d 1031, 1032 (9th Gr. 1976) (notice and hearing

requi red before sua sponte nodification of a desegregation

decree). Moreover, the Suprene Court has nmade cl ear that

nodi fication of a consent decree should be rare and nust be
undertaken only when "a significant change in circunstances
warrants revision of the decree" and when "the proposed

nodi fication is suitably tailored to the changed circunstance.”

Rufo v. Inmates of Suffolk County Jail, 502 U S. 367, 383 (1992).

The district court made no such findings in this case.?

¥ Inits pleading to the district court, the School District
argued that such a nodification would have been appropriate in
this case because the plaintiff-intervenors' notion to reactivate
was a subterfuge to seek further discovery in Childers
enpl oynment discrimnation action. The district court made no
such factual findings. |In denying Childers' notion to
consolidate, the court never even suggested that any m sconduct
had taken place. Mrever, if the court had been concerned that
Chil ders m ght be seeking an unfair advantage in her enpl oynent
case, its denial of her notion to consolidate presumably was a
sufficient cure. |If not, the court could have issued appropriate
di scovery or other orders in that litigation. |In any event,
di sm ssing an unrel ated case prosecuted by the federal governnent
woul d not have been a "suitably tailored" response to any concern
the court may have had about the conduct of the Childers
l[itigation. Prematurely relinquishing jurisdiction over a case
concerning the constitutional rights of thousands of school
children, in contravention of this Crcuit's clear precedents,
cannot be justified on the grounds the School District
hypot hesi zes.
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Thus, regardl ess of whether the district court intended to
termnate its injunction (as seens likely fromthe text of the
order) or sinply relinquish jurisdiction (as the School District
suggests), the order was nani festly erroneous.

1. THE DI STRICT COURT ERRED I N REFUSI NG TO REACTI VATE TH S CASE
W TH RESPECT TO APPELLEE WAYNE COUNTY SCHOOL DI STRI CT FOR
FURTHER PROCEEDI NGS | N LI GHT OF EVI DENCE OF VI OLATI ONS OF
THE COURT' S ORDERS
The district court also denied plaintiffs' notions to

restore the case with respect to Wayne County to the court's

active docket. The district court did not give any reason for
denying the notion, other than to state that "the Ri dl ey case

will not be reactivated at this time" and ordering the case

“"term nated and CLOSED for all purposes.” Oder at 2 (R4-89).

Reactivation is properly permtted to enable plaintiffs, and
the court, to ensure conpliance with the desegregati on decree, as
denonstrated by its repeated use in simlar circunstances in the

Northern District case. See United States v. Georgia (Troup

County), 171 F.3d 1344, 1346 (11th Gr. 1999) (descri bing
identical reactivation provision and noting that the court
reactivated the case to issue additional relief in the formof a
suppl emental consent order); United States v. Georgia (Meriwether

County), 19 F.3d 1388, 1390 (11th G r. 1994) (noting that the

district court granted the plaintiff-intervenors’ petition to
reactivate the case to seek an injunction agai nst school

construction alleged to violate prior court orders).
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Plaintiffs in this case nade a "proper application"” and
provi ded sufficient evidence that "further proceedings are
necessary." Plaintiff-intervenors clearly alleged a violation of
the decree. R4-84-3 & n.1 ("The plaintiff-intervenors maintain
t hat Wayne County School District is in violation of the 1974
Consent Order."). Furthernore, although the United States has
not alleged a violation, it did cite evidence warranting further
investigation into the School District's conpliance. In
particular, we noted that the percentage of mnority teachers in
the school district had dropped from about 20%in 1973 to about
7% in 1999; at |east one elenentary school had becone racially
i dentifiable because of a decrease in mnority enrollnent from
25%in 1973 to 4% in 1999; and substantial disparities exist
bet ween the types of diplomas received by black and white
students (for exanple, approximtely 13% of black students
recei ve diplomas with coll ege preparatory endorsenents, conpared
to 56% of white students), possibly indicating discrimnatory

tracking within the schools. See R4-86-4-5 & Exhibits. 2 These

2 Inits pleading before the district court, the School
District conplained that plaintiffs failed to provide a
sufficient |level of factual detail to warrant reactivation, but
this would not have been a basis for denying the notion. As
di scussed above, the United States' pleading did provide a
significant | evel of factual detail. Moreover, detailed facts
need not be pleaded even in a de novo conplaint. See Leathernman
v. Tarrant County Narcotics & Intelligence Coordination Unit, 507
U S 163, 168 (1993) ("[T]he Federal Rules of Cvil Procedure do
not require a claimant to set out in detail the facts upon which
he bases his claim To the contrary, all the Rules require is "a
short and plain statenent of the claim that will give the
defendant fair notice of what the plaintiff's claimis and the
grounds upon which it rests.”) (quoting Conley v. G bson, 355

(continued. . .)
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facts would, in the context of a hearing on unitary status, be
sufficient to raise a rebuttable presunption of continuing

unl awf ul conduct. See Lockett v. Board of Educ., 111 F.3d 839,

843 (11th Cr. 1997) ("a district court nust presune that
substantially disproportionate racial conpositions wthin the

schools is constitutionally violative"); Vaughns v. Board of

Educ., 758 F.2d 983, 991 (4th Cr. 1985) (plaintiffs were
entitled to a presunption that racial disparities in special
education placenent were the result of prior de jure

di scrimnation); R4-86-4-5 (evidence indicating, anong other

t hi ngs, that one el enentary school had becone alnost all white
and that mnority students received a disproportionate share of
speci al education diplomas). This should be sufficient to
warrant reactivation of the case.

Contrary to the School District's suggestion to the district
court, the fact that the United States did not allege a
violation, or that plaintiffs did not adduce sufficient evidence
to prove a violation, should not be a basis for denying the
notion. Permtting plaintiffs and the court to investigate
credi bl e indications of violations of the court's order is
consistent with the | anguage of the decree, its overal
structure, and the obligations of the district court in a

desegregati on case.

27, . . continued)
U'S. 41, 47 (1957)).
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The decree permts reactivation "should it appear that
further proceedings are necessary."” Consent Decree {1 2 (Rl1l-5)
(enmphasi s added). There is no requirenent that a violation be
proved or that it becone blatant before any "further proceedi ngs"
are held. The term"further proceedi ngs" is broad enough to
enconpass proceedings to determ ne the state of conpliance.

Mor eover, this broad | anguage should be read in Iight of the
consent decree as a whole, which makes clear that the
reactivation provision was intended to be a vehicle for
nonitoring conpliance with the court's orders. Unlike nmany
nodern consent decrees in institutional reformcases, the 1973
Consent Decree does not provide for conpliance nonitoring other
t han through the auspices of the district court. That is, there
IS no court nonitor appointed and no provision regarding
plaintiffs' access to records or other conpliance-related

I nformation. Instead, the decree addresses conpliance and
nonitoring solely through the reactivation provision.

Maki ng reactivation and further court proceedings the
vehicl e for conpliance nonitoring was consistent wth cases
requiring the district courts to take an active role in
noni toring conpliance and ensuring progress toward unitary
status. The Suprene Court has held that district courts have an
obligation to retain jurisdiction in desegregation cases to
ensure that the desegregation plan "is operated in a
constitutionally perm ssible fashion so that the goal of a

desegregated, non-racially operated school systemis rapidly and
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finally achieved." Raney v. Board of Educ., 391 U S. 443, 449

(1968) (quotation marks and citation omtted). See also Lee v.

Et owah County Bd. of Educ., 963 F.2d 1416, 1422 (11th Cr. 1992)

(the purpose of retaining jurisdiction is "to ensure proper

i npl enmentation of the plan, to guard against the possibility of
recurring constitutional violations, and to ensure the

achi evenent of the ultimate goal -- a unitary public schoo
systent) (citations omtted). This Court has explained that "the

district court has a continuing responsibility to appraise the

systemin the light of actual conditions and experience and nake

requi red changes to assure the maintenance of a unitary system"”

See Pate v. Dade County Sch. Bd., 588 F.2d 501, 504 (5th G

1979) (enphasis added).

Pl aci ng desegregati on cases on an inactive docket is only
consistent with these obligations if the court is able, and
willing, to reassert jurisdiction when questions regarding
"actual conditions" arise and whenever further action by the
court may be necessary to "ensure proper inplenentation of the
pl an® or "guard agai nst the possibility of recurring
constitutional violations."

The School District's interpretation of the reactivation
provi sion, on the other hand, essentially requires a district
court to abdicate its role in guarding agai nst regression, by
permtting reactivation only when the school district's non-
conpl i ance has becone sufficiently blatant and entrenched to be

easi |y denonstrable wi thout recourse to the court's nonitoring or
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fact-finding authority. |If this interpretation is accepted,
pl acing a case on the inactive docket is little different than
dism ssing the case entirely and requiring plaintiffs to comrence
fresh litigation to enforce conpliance with the decree, a result
clearly prohibited by this Court's precedents. See pp. 12-13,
supra.

There are further practical reasons to reject the School
District's suggestion that reactivation is appropriate only upon
a substantial denonstration of a violation. First, such a
standard nmakes the notion to reactive the subject of mgjor,
substantive litigation, when it is nore appropriately a sinple
procedural device to permt the district court to adjudicate such
substantive disputes in an orderly manner. Second, requiring
plaintiffs to establish a violation in order to gain access to
i nformati on needed to verify conpliance creates an incentive for
potentially unnecessary litigation while also inpeding the
ultimate goal s of ensuring conpliance with court orders and
eventual dism ssal of the case. Finally, the School D strict's
restrictive interpretation is not necessary in order to protect
defendants fromthe burdensone litigation defendant seens to
anticipate. Reactivation does not limt the district court's
usual authority to control the course of the "further
proceedi ngs" to protect the District fromunwarranted or
excessive burdens. Sinply denying plaintiffs the ability to

conduct any further proceedings before the district court because
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of fears that the district court nmay conduct those proceedi ngs
i nappropriately is a disproportionate and unwarranted response.
CONCLUSI ON

This Court should reverse the district court's sua sponte

di sm ssal of this action and denial of plaintiffs' notions to
restore the case to its active docket with respect to the Wayne
County School District.

Respectful ly subm tted,

ANI TA S. HODGKI SS
Deputy Assistant Attorney General

DENNI S J. DI MSEY
KEVI N K. RUSSELL
Att or neys
Depart ment of Justice
P. O. Box 66078
Washi ngton, D.C. 20035-6078
(202) 305-0025



CERTI FI CATE OF SERVI CE
| certify that a copy of the foregoing Brief of the United
States as Appellant was sent by overnight mail this 2d day of

May, 2000, to the foll ow ng counsel of record:

Philip L. Hartley

Har ben & Hartl ey

P. O Box 2975

477 E. Butl er Par kway

Gai nesvill e, GA 30503-2975

Hon. Thurbert Baker

At t orney Cener al

State of Ceorgia

40 Capitol Square, S.W
Atl anta, GA 30334-1300

Denni s D. Parker

NAACP Legal Defense and Educational Fund, Inc.
99 Hudson Street, 16th Fl oor

New Yor k, NY 10013

Kevin K. Russell
Att or ney



