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STATEMENT REGARDI NG ORAL ARGUMENT
Because this case involves conplex factual and | egal issues,

oral argunent may be hel pful to the Court.



TABLE OF CONTENTS

PAGE
CERTI FI CATE OF | NTERESTED PERSONS AND CORPORATE
D SCLOSURE STATEMENT . . . . . . . . . . . . . . . . .. C1
STATEMENT REGARDI NG ORAL ARGUMENT
STATEMENT OF JURI SDI CTI ON . 1
STATEMENT OF | SSUE 2
STATEMENT OF THE CASE . 2
A Background Facts 2
B. Prior Proceedings . 4
C. Proceedi ngs Bel ow . 7
STANDARD CF REVIEW . . . . . . . . . . . . . . . . . . . . . 13
SUMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . . 13
ARGUMENT:
l. THE DI STRI CT COURT ERRED I N VACATI NG THE 1988
[ NJUNCTI ON THI' S COURT ORDERED | N UNI TED STATES
v. DALLAS COUNTY COM SSION . . . . . . . . . . . . _14
A The Injunction This Court Ordered
Was A Valid Renmedy For The Section 2
Vi ol ati on When Entered In 1988 . . . . . . . . 14

B. The District Court I|nproperly
Consi dered Thi s I ndependent
Chal | enge To The Judgnment Rendered
In A Separate Action . . . . . . . . . . . . . 16



TABLE OF CONTENTS (continued): PAGE

C. The Suprenme Court's Decision in Hol der
v. Hall Did Not Affect The Validity O
The Section 2 Renmedy . . . . . . . . . . . . . 20
CONCLUSION . . . . . . . . . . . . . . . . . .. ... .. 28

TABLE OF AUTHORITIES
CASES:

Atl anta Gas Light Co. v. Departnent of Energy, 666

F.2d 1359 (11th Gr.), cert. denied, 459 U. S.
836 (1982) . . . . . . . . . . ..o s
Bonner v. Gty of Prichard, 661 F.2d 1206 (11th Cr

1981) . . . 19
Butts v. Gty of NY., 779 F.2d 141 (2d Cir. 1985),

cert. denied, 478 U.S. 1021 (1986) . . . . . . . . . . . 27
Cty of Prattville v. Gty of MIIbrook, 621 So. 2d

267 (Ala. 1993 . . . . . . . . . . . . . . . . . ... 23
Deposit Bank v. Board of Councilnen, 191 U. S. 499 (1903) . 19

* Dillard v. Crenshaw County, 831 F.2d 246 (11th Grr.

1987) . . . . . . . . . . . . . . . . . . . 13, 26, 27, 28
Hi nes v. Rapides Parish Sch. Bd., 479 F.2d 762 (5th

Cr. 1973) . . . . . . . . . . . . . .. ... ... ..
* Holder v. Hall, 512 U.S. 874 (1994) . . . . . . . . . . passim

Jackson v. DeSoto Parish Sch. Bd., 585 F.2d 726

(5th Gir. 1978) . . . . . . . . ... 19



CASES (continued) : PAGE

Lapin v. Shulton, Inc., 333 F.2d 169 (9th Gr.),

cert. denied, 379 U.S. 904 (1964) . . . . . . . . . . . 19
Martin v. Wlks, 490 U.S. 755 (1989) . . . . . . . . . . . 17

Rollins v. Dallas County Commi n, No. 92-0242,

1992 W 611861 (S.D. Ala. Mar. 13, 1992) . . . . . . . . . 7
Schell v. Turner, 324 So. 2d 274 (Ala. Gv. App. 1975) . . 23

Seniors Civil Liberties Ass'n v. Kenp, 965 F.2d 1030

(11th Cir. 1992) . . . . . . . . . . . . ... ... ..o oar
Si mons v. Conger, 86 F.3d 1080 (1ith Cr. 1996) . . . . . 13

United States v. Al abama, 252 F. Supp. 95 (M D

Ala. 1966) . . . . . . . . . . . . . . . . . . ... .. 34
United States v. Dallas County Conmin, 548 F. Supp.

875 (S.D. Ala. 1982) . . . . . . . . . . . . . . . .. 4,5
United States v. Dallas County Commin, 739 F.2d

1529 (11th Cr. 1984) . . . . . . . . . . . . . . . 3, 4,5
United States v. Dallas County Conmin, 636 F. Supp.

704 (S.D. Ala. 1986) . . . . . . . . . . . . . . . . .. .5
United States v. Dallas County Conmin, 661 F. Supp.

955 (S.D. Ala. 1987) . e . . . . . . . . . . . . passim
* United States v. Dallas County Commin, 850 F.2d

1430 (11th Cir. 1988), cert. denied, 490
US 1030 (1989 . . . . . . . . . . . . . . . . . . passim
* United States v. Dallas County Conmmin, 850 F.2d

1433 (11th Cir. 1988), cert. denied, 490
UsS 1030 (1989 . . . . . . . . . . . . . . . . . . b-6, 15



CASES (continued) :

*

United States v. Dallas County Conmin, 904 F.2d

26 (11th Gr. 1990)

United States v. Jones, 846 F. Supp. 955 (S.D. Al a.

1994), aff'd, 57 F.3d 1020 (11th Cr. 1995)
Voi novich v. Quilter, 507 U S 146 (1993)

Whitconb v. Chavis, 403 U S 124 (1971)
Wse v. Lipsconb, 437 U S. 535 (1978)

CONSTITUTION AND STATUTES:

Un

Vo

28
28
28
28
28
42
42
42

ited States Constitution:

Tent h Amendnent

Fourt eent h Arendnent

Equal Protection C ause

ting R ghts Act,
42 U . S. C. 1973 et seq. .
42 U.S.C. 1973 (Section 2)
42 U. S.C. 1973c (Section 5)
S.C. 1292(a)
S.C. 1331
S.C. 1343
S.C. 1651
S.C. 2201 et seq.
S.C. 1973j(f)
S.C. 1983

o o o = =

S.C. 1988

PAGE

6-7
26
26
15, 21

16, 17

passim
12

assim

R R R R R R RN O



STATUTES (continued) : PAGE

1900- 1901 Ala. Acts 328, 8§ 1 3
1900- 1901 Ala. Acts 328, 8§ 2 3
1900- 1901 Ala. Acts 328, 8 3 3
1900- 1901 Ala. Acts 328, 8 5 3
1900- 1901 Ala. Acts 328, § 6 3, 22
1949 Ala. Acts 196 . . . . . . . . . . . . . . . . . . . .. .3
1949 Ala. Acts 197 . . . . . . . . . . . . . . . . . . . .. .3
RULES:
Federal Rules of Civil Procedure:

Rule 24 . . . . . . . . . . . . . . . . . . .. .. .. 18

Rule 60(b) . . . . . . . . . . . . . . . .. . ... 10, 18
LEGISLATIVE HISTORY:
S. Rep. No. 417, 97th Cong., 2d Sess. 31 (1982) . . . . . . . 26
MISCELLANEQUS:
11 Charles Alan Wight & Arthur R Ml ler, Federa

Practice and Procedure Gvil 2d § 2863

(2d ed. 1995) . . . . . . . . . . . . . . . . . .... 18
11A Charles Alan Wight & Arthur R MIler, Federa

Practice and Procedure GCvil 2d § 2961

(2d ed. 1995 . . . . . . . . . . . . . . . . . . . . . 18

* Authorities chiefly relied upon are marked with asteri sks.

- VvV -



IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 99-11145
DEAN BUTCH WLSON, et al.
Pl ai ntiffs-Appellees
V.
JOHN W JONES, JR, et al.
Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF ALABANA

BRI EF FOR THE UNI TED STATES AS APPELLANT

STATEMENT OF JURI SDI CTI ON

This is an appeal froma judgnment of the federal district
court dissolving an injunction this Court ordered in an earlier
case and enjoining elections pursuant to the existing districting
plan. Plaintiffs brought this action under 42 U S.C. 1973 et
seq., 42 U S.C 1983, 42 U.S.C. 1988, 28 U S. C. 2201 et seq., and
28 U.S.C. 1651 (R1-1).* The district court had jurisdiction
under 28 U.S.C. 1331, 28 U S.C. 1343, and 42 U.S.C. 1973j(f).
The district court entered judgnment for plaintiffs on March 29,

1999 (R7-137). The Dallas County Comm ssioners filed a tinely

! References to "R -_-_" are to volune nunber, docket entry
nunber, and (where applicable) the page nunber of the original
record. Wien citing to the transcripts,"R -_(name)" refers to
t he vol une nunber and page nunber only, as the trial transcripts
do not have docket entry nunbers. References to "Def. Exh._"
are to defendants' trial exhibits.
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notice of appeal on May 3, 1999 (R7-146). The United States
filed a tinely notice of appeal on May 26, 1999 (R7-157). This
Court has jurisdiction under 28 U. S.C. 1292(a).
STATEMENT OF | SSUE
Whet her the district court properly held that the injunction

this Court ordered to be entered in 1988 in United States v.

Dal l as County Comnmi ssion, 850 F.2d 1430 (1988), cert. denied, 490

U.S. 1030 (1989), requiring the election of the five nenbers of

the Dallas County Comm ssion from single nenber districts, should

be vacated as an inproper renedy for a violation of Section 2 of

the Voting Rights Act, 42 U S.C. 1973, in light of the Suprene

Court's decision in Holder v. Hall, 512 U S. 874 (1994).
STATEMENT OF THE CASE

A. Background Facts

__ This case involves the County Comm ssion of Dallas County,
Al abarma, which is located in the south-central part of the state
(R5-114-14-15). According to the 1990 Census, Dallas County had
a total popul ation of 48,130 persons, of whom 4l. 7% were white
and 57.8% were bl ack; 46.6% of the total voting age popul ation
was white and 52. 8% was bl ack (R5-114-15). At least in part
because of the lingering effects of discrimnation, the socio-
econonic condition of black citizens of Dallas County is -- and
has al ways been -- significantly depressed conpared to the
condition of the county's white residents (R7-136-42; R5-114-17-
22).
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The origins of the current Dallas County Conm ssion are
found in a 1901 act of the Al abanma | egislature establishing a
court of county revenues “conposed of the judge of probate as
princi pal judge, and four comm ssioners” to govern Dallas County.
1900- 1901 Ala. Acts 328, 88 1, 6 (Act No. 328) (Def. Exh. 1 at
Tab 34). The act provided for the at-large election of the
menbers of the court of county revenues and authorized themto
“performall of the duties and services, and have and exercise
all of the powers which are or may be required of the several
menbers of courts of county conmmi ssioners of this State." Act
No. 328, 88 3, 6. The probate judge presided over the body and
cast the deciding vote in case of a tie. Act No. 328, §8 2. The
probate judge and the other nenbers of the conmm ssion were each
paid $4.00 "for each day they are actually engaged in the
performance of their duties as nenbers of said court.” Act No.
328, 8 5. A 1949 anmendnent gave the chairperson a vote in
filling certain county vacancies (R5-114-6; Def. Exh. 1, Tab 30
at 745; see R8-188 (Jones); 1949 Ala. Acts 196, 197). The
probat e judge had other, quasi-judicial duties, including
adopti ons, estate proceedi ngs, guardi anshi ps, condemnati ons, nane
changes, docunent recordings, civil commtnents, and other duties
unrelated to the work of the conm ssion (R8-130, 144, 153
(Jones); Def. Exh. 1, Tab 17 at 3032).

Dal | as County has a | engthy record of discrimnation agai nst

bl ack citizens. United States v. Dallas County Conmin, 739 F.2d

1529, 1537-1539 (11th Gr. 1984); United States v. Al abama, 252
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F. Supp. 95, 101 (MD. Ala. 1966); R5-114-28. As a result of
this discrimnation, there was a marked disparity in voter
registration in Dallas County when Congress enacted the Voting
Rights Act in 1965 (R5-114-27). Only 2.1%of the 1960 bl ack
voting age popul ation was registered to vote, as conpared to
65. 7% of the 1960 white voting age popul ation (R5-114- 27-28).
Even after federal exam ners had regi stered black citizens of
Dal | as County and many of the discrimnatory inpedinents to
regi stration and voting had been renoved, black citizens still
had no voice in county governnent, primarily because extrene
racially polarized voting, in conjunction with the at-1|arge
nmet hod of el ecting the county governi ng body, effectively
forecl osed any chance for blacks to el ect candidates of their

choi ce. United States v. Dallas County Conmin, 739 F.2d 1529,

1536- 1537 (11th Gr. 1984); R7-136-43. No bl ack person was ever
el ected to the Dallas County Comm ssion under the at-Ilarge method
of election enacted in 1901 (R7-136-43; R5-114-37).

B. Prior Proceedi ngs

In 1978, the United States chall enged the at-1large nethod of
el ecting menbers to the Dallas County Conm ssion and Board of
Educati on under Section 2 of the Voting R ghts Act, 42 U S. C
1973. See United States v. Dallas County Commin, 548 F. Supp.

875, 877 (S.D. Ala. 1982). In 1982, the district court held that
the at-large nmethod of electing county conm ssioners did not
violate Section 2. The court found that the United States had

not proved that the 1901 statute under which the at-1large nethod
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of election was established was notivated by discrimnatory
intent or diluted black voting strength in Dallas County. 548 F
Supp. at 919. This Court reversed and renmanded to the district
court with instructions to consider the role of racially
pol ari zed voting and the lingering effects of discrimnation in

Dallas County. United States v. Dallas County Commin, 739 F.2d

1529 (11th Cr. 1984). On renmand, the district court found that
the at-1arge election schene for the Dallas County Comm ssion and
Board of Education diluted mnority voting strength and thereby

viol ated Section 2. United States v. Dallas County Conmm n, 636

F. Supp. 704 (S.D. Ala. 1986).

To renedy the Section 2 violation, the district court
ordered the county to adopt a nmethod of election that created
four single-nenber districts. The district court retained the
the probate judge, elected at |arge, as chairperson, concl uding
that the inclusion of the probate judge elected at |arge was a
“fair election plan,” even though the violation of Section 2
involved the at-large election of the conm ssion "as a whole."

United States v. Dallas County Conmn, 661 F. Supp. 955, 958-959

(S.D. Ala. 1987). This Court again reversed, finding that the

el ection of only four nmenbers of the comm ssion from single-
menber districts, allow ng the chairperson to continue to be

el ected at large, did not conpletely renedy the prior dilution of
mnority voting strength caused by the at-I|arge nethod of

el ecting county conmm ssioners. United States v. Dallas County

Commin, 850 F.2d 1430, 1432 (11th Gr. 1988), cert. denied, 490
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U S. 1030 (1989); see also United States v. Dallas County Conm n,

850 F.2d 1433, 1442 (11th G r. 1988) (conpani on school board
case), cert. denied, 490 U S. 1030 (1989). This Court ordered
Dal l as County to adopt a five single-nenber districting plan for
both the Board of Education and the County Comm ssion. As a
result, black citizens were elected to the county comm ssion for
the first time since Reconstruction (R7-136-44). The chairperson
of the county conm ssion, a position no |onger held by the
probat e judge, was chosen from anong the five county
conmi ssi oners (R7-136-44).?2

The rel ease of the 1990 Census data reveal ed that the 1988
court-ordered plan was nmal apportioned (R7-136-45). In March
1992, the Dallas County Conm ssion adopted a new redistricting
pl an that, under the 1990 Census figures, maintained
approxi mately the sane racial popul ati on breakdown as the 1988
court-ordered plan (R5-114-9-11). The Attorney GCeneral
precleared this plan under Section 5 of the Voting Rights Act, 42
U S C 1973c (R7-136-39; R5-114-11). |In 1992, under the new
redistricting plan, two black nmenbers and three white nenbers
were elected to the five-nmenber Dallas County Conmi ssion; in
District 2, the “swing” district, a white candi date defeated the
bl ack i ncunmbent in the prinmary el ection and a bl ack i ndependent

candidate in the general election. United States v. Jones, 846

2 In United States v. Dallas County Conmission, 904 F.2d 26
(1990), this Court again reversed the district court and held
that the commi ssioners elected in 1988 were entitled under
Al abama | aw to four-year rather than two-year terns and woul d not
be up for re-election until 1992.
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F. Supp. 955 (S.D. Ala. 1994), aff'd, 57 F.3d 1020 (11th GCr
1995) . 3

In the 1996 general election, a black independent candi date
defeated the white incunbent in District 2 (R5-114-41). The
Dal | as County Comnmi ssion presently consists of two white and
t hree bl ack comm ssioners; the conmm ssion has elected a white
chai rperson fromanong its nenbership (R5-114-41).

C. Proceedi ngs Bel ow

1. On Cctober 25, 1996, two white residents of Dallas
County filed suit against the Dallas County Comm ssion, various
county officials, and the United States (based on its role as the
plaintiff in the Section 2 case) (Rl-1). The conplaint alleged
that the elimnation of the probate judge, elected at |arge, as
chai rperson of the county comm ssion is not a proper remedy for
violations of the Voting Rights Act as interpreted by the Suprene
Court in Holder v. Hall, 512 U S. 874 (1994), and "is beyond the

authority conferred on this Court by Congress, and by the
Constitution” (R1-1-7). Plaintiffs further asserted that

ci rcunst ances had changed since 1988 so that, under current

® In a 1992 challenge to the county conm ssion redistricting
plan, in which white plaintiffs sought to reinstate the pre-1988
at-large nmethod of electing all of the conm ssioners, the
district court found that the newl y-drawn district lines did not
violate the Voting Rights Act or the Constitution, and that the
five single-nmenber district plan was the proper form of
government for Dallas County on grounds that conditions had not
changed sufficiently in Dallas County since United States v.
Dal | as County Commi ssion, 850 F.2d 1430 (11th Gr. 1988), cert.
deni ed, 490 U. S. 1030 (1989), to warrant the court's
intervention. Rollins v. Dallas County Conm n, No. 92-0242, 1992
W 611861 (S.D. Ala. Mar. 13, 1992).
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conditions, returning the probate judge to the county conmm ssion
woul d “no longer [be] dilutive of the vote of any citizens, and
does not deprive mnority voters of a fair opportunity to el ect
persons of their choice to the comm ssion” (R1-1-8). On Cctober
17, 1997, the plaintiffs anended their conplaint to add clains
that “[t]he order of this Court which prevents the probate judge,
el ected by all the voters of Dallas County, fromsitting as a
menber of the County Comm ssion, and in his place, adds another
el ected official chosen exclusively by the voters of one limted
subdi strict,” violates the Voting Rights Act and the Fourteenth
Amendnent (R2-47-2).

2. The district court conducted a four-day bench trial in
May 1998. I n support of their claimthat the five single-nmenber
district nmethod of election was a change in the size of the
comm ssion, plaintiffs presented evidence that the creation of an
additional part-tinme elected official in the county (the
chai rperson el ected froma single-nenber district) resulted in
addi ti onal county expense (R6-129-23-25; R8-127-128 (Jones); R5-
114-7). Plaintiffs submtted evidence that under the prior
system the probate judge had only a tie-breaking vote, while the
new chai rperson can vote on all comm ssion matters (R6-129-24-25;
R8-110 (Jones); R9-242 (Mnor)). Finally, plaintiffs relied on
evi dence that the probate judge was elected to a six-year term
and the post-1988 chairperson of the comm ssion, |ike the other

commi ssioners, runs for election every four years (R6-129-25).
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The United States and the county presented evidence that
the 1988 injunction did not change the size of the five-nenber
commi ssi on, but changed only the nmethod of electing county
conmi ssioners. The record showed that before the 1988 Court
order providing for the election of the comm ssion nenbers from
five single-nmenber districts, Probate Judge John W Jones acted
as "an integral part of the comm ssion” when serving as
chai rperson of the county comm ssion (R8-176 (Jones)), and "al
five" menbers of the conm ssion set comm ssion policy (R9-440
(Barber); see also R9-441 (Barber)). Probate Judge Jones set the
agenda for the comm ssion, presided at the neetings, worked with
t he ot her comm ssioners on budget issues and on nonitoring county
funds, and signed the checks on behalf of the comm ssion (R8-130-
133 (Jones)). Jones, as chairperson, often represented the
conmi ssion in neetings, discussions, and on various conmttees
and comm ssions, and was a vocal spokesperson for the conmm ssion
(R8-135-140, 203-204 (Jones)). As chairperson, Jones had a vote
in the event of a tie and had a vote in approving the
appoi ntnments of certain county officials (Def. Exh. 1, Tab 30 at
745; see R8-188 (Jones); R5-114-6).

Based on this evidence, the United States argued that the

Suprenme Court’s decision in Holder v. Hall, 512 U S. 874 (1994),

did not invalidate the current plan. Holder v. Hall dealt only

with challenges to the size of the elected body and the 1988
court order did not change the size of the Dallas County

Commi ssion. The United States argued that the chairperson had
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al ways been and remains a nenber of the five-nmenber comm ssion
and only the nmethod by which he was el ected changed (R7-132-5-
10). The United States argued further that plaintiffs had no
i ndependent cause of action because relief fromthe injunction
under Fed. R G v. P. 60(b) nmust be sought in the case in which
the injunction was entered, not in an independent action (R1l-24).

Plaintiffs also clained that the injunction was no | onger
warranted as a Section 2 renedy (R6-129-26-27). Plaintiffs
presented evi dence that because of changed circunstances, black
voters in Dallas County were able elect their candi date of choice
in situations in which there was sonme white cross-over vote (R6-
129-28-33). Plaintiffs contended finally that the redistricting
in 1992 and the renoval of the probate judge fromthe comm ssion
"refl ects excessively race-based governnent actions," violating
the Fourteenth Anendnent and the Voting Rights Act (R6-129-42).°

The United States countered with evidence (including the
expert's analysis of polarized voting in recent Dallas County
el ections) of the existence in Dallas County of the factors
supporting a finding that the at-large election of a nmenber of
the county comm ssion would continue to violate Section 2 under
the totality of the circunstances (R7-132-53-59; R10-571-586,
607-609 (Lichtman); Def. Exh. 19). Wth regard to the Fourteenth

* Because the district court based its judgnent solely on

whet her the 1988 injunction changed the size of the comm ssion,

this brief will not detail the volum nous evi dence presented
bel ow regardi ng the conti nued exi stence of vote dilution in
Dal l as County, nor will it describe the evidence supporting and

countering the claimthat race predom nated in the 1988 and 1992
districting plans.
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Amendnent claim the defendants presented evidence that racial
consi derations did not subordinate traditional districting
principles in the creation of the 1988 court-ordered districting
plan or the 1992 redistricting plan for the county conm ssion
(see generally R7-132-24-41). The United States al so argued that
conplying with Section 2 and Section 5 of the Voting R ghts Act
is a conpelling interest and that the five single-nmenber district
plan for electing the Dallas County Comm ssion is narrowy
tailored (R7-132-41-51).

3. On March 29, 1999, the district court entered judgnment
for plaintiffs, finding that this Court's 1988 injunction
establishing the present five single-nmenber district method of
el ecting the Dallas County Comm ssion "inperm ssibly altered the
size of that governing body" (R7-136-3). Rejecting the argunents
that plaintiffs were required to seek relief fromthe injunction

in the original United States v. Dallas County Comm ssion Section

2 case and that the subsequent Suprene Court case should not be
applied here retroactively (see R7-136-6-7, 22-26),° the district
court concluded that this Court's order creating a five single-
menber district nethod of election for the Dallas County

Comm ssion violated Holder v. Hall, 512 U S. 874 (1994). It
reasoned that if, under Holder, plaintiffs cannot chall enge the

si ze of a governing body under Section 2, a court cannot renedy a

® The United States had argued bel ow t hat Holder v. Hal
shoul d not be applied retroactively under the circunstances
presented here, an argunent the United States is not pursuing on
appeal .
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Section 2 violation by changing the size of the body (R7-136-20).
The court did not address defendants' evidence showi ng that the
probat e judge was considered, and had effectively served as, a
menber of the conm ssion even before 1988. The court did note
that the probate judge held a full-tine position, was elected to
a six-year term and voted in case of atie, while the new
chai rperson was part-tine, was elected for a four-year term and
could vote on all comm ssion matters (R7-136-19 n.8). The court
di sm ssed the United States' argunent that the conm ssion was
conprised of five nenbers before and after 1988 as a conpari son
of “apples with oranges in an effort to avoid the limtations
whi ch are now recogni zed as legitimate proscriptions agai nst
judicial overreaching” (R7-136-19).

The district court did not reach the plaintiffs’ clains that
the five single-nmenber district nethod of election and
districting plan violated plaintiffs’ rights under the Voting
Ri ghts Act or the Equal Protection C ause of Fourteenth
Amendrent. The court found only that it could not accord the
commi ssion's 1992 districting plan the deference that a court
normal ly grants a | egislative plan since the 1992 plan was
“irreparably intertwined" with the plan this Court entered as the
remedy to the Section 2 violation in 1988 (R7-136-14).

The district court essentially reinstated its 1987 renedi al

decision in United States v. Dallas County Conni ssion, 661 F

Supp. 955 (S.D. Ala. 1987). It ordered the devel opnent and

i npl enmentation of a four single-nmenber districting plan for four
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conm ssioners and a return of the probate judge elected at |arge
as conm ssion chairperson (R7-136-31-32).

4. On May 3, 1999, the county comm ssion filed a notice of
appeal (R7-146). The United States filed a notice of appeal on
May 26, 1999 (R7-157).

STANDARD CF REVI EW
The district court's application of the |aw the Suprene

Court announced in Holder v. Hall, 512 U S. 874 (1994), to the

facts in this case is subject to de novo review. Sinnons V.
Conger, 86 F.3d 1080, 1084 (11th Gr. 1996).
SUVVARY OF ARGUMENT
The district court erred in vacating the renmedy to the

Section 2 violation this Court ordered in United States v. Dall as

County Conmi ssion in 1988. The court erred initially in allow ng

plaintiffs to bring an independent action challenging the scope
of the injunction in the earlier case, rather than requiring

plaintiffs to seek to intervene in United States v. Dallas County

Comm ssion. But even if plaintiffs had properly asserted the
challenge to the Court's 1988 injunction, the district court
erred in his inplicit finding that the 1988 court order changed
the size of the comm ssion and in assumng, contrary to this

Court's holding in Dillard v. Crenshaw County, 831 F.2d 246 (11th

Cir. 1987), that the chairperson should not be considered a
nmenber of the commi ssion. A necessary predicate for the 1988
injunction was this Court's determ nation that the Dallas County

Comm ssion was conprised of five nmenbers, and that to fully
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remedy the vote dilution caused by the at-large system al
nmenbers of the comm ssion nmust be el ected from singl e-menber

districts. The Supreme Court's later holding in Holder v. Hall,

512 U.S. 874 (1994), is sinply not inplicated here because the
Section 2 renedy this Court ordered did not increase the size of
the el ected body. State law, the historic evidence, and prior
findings regarding the role of the chairperson of the county
comm ssion, as well as the contenporary evidence of the actual
operation of the comm ssion, confirmthat the Dallas County
Comm ssi on chairperson was not a separate officehol der but one
menber of a five-menber commi ssion in which all five nenbers set
policy for Dallas County.
ARGUMENT
THE DI STRI CT COURT ERRED | N VACATI NG

THE 1988 | NJUNCTI ON THI S COURT ORDERED I N
UNI TED STATES v. DALLAS COUNTY COVM SSI ON

A.  The Injunction This Court Ordered Was A Valid Renedy
For The Section 2 Violation Wen Entered In 1988°

In 1987, after this Court reversed the district court's
initial finding of no liability and the district court held that
the United States had proved the at-large election of Dallas
County conm ssioners violated Section 2 of the Voting R ghts Act,
42 U.S.C. 1973, the district court entered its renedial order.

United States v. Dallas County Conmmin, 661 F. Supp. 955 (S.D

® As noted at n.4, supra, the district court's decision was
limted to the Holder v. Hall issue. |If this Court were to
reverse the district court's judgnent, the district court would
then be called upon to resolve the remaining fact-intensive
i ssues under Section 2 and the Fourteenth Anendnent.
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Ala. 1987). In that order, the district court recognized that
"the at-large schene of election for the Dallas County
Conmi ssion, as a whole, is violative of Section 2," and
considered the proper renedy for the Section 2 violation to
involve the "five nenber governing body." 661 F. Supp. at 958.
The district court concluded that a renedy that would all ow the
probate judge to continue to serve as chairperson and be el ected
at large, while requiring the election of the other conm ssioners
from singl e-nmenber districts, was "a fair election plan." 661 F
Supp. at 959.

This Court reversed, holding that the district court's
proposed renedy did "not fully cure the infirmties which caused
the district court in the first instance to declare the county's

at-large electoral systemviolative of Section 2." United States

v. Dallas County Conmmi n, 850 F.2d 1430, 1432 (11th Cr. 1988),

cert. denied, 490 U. S. 1030 (1989) (citing United States v.

Dal las County Commin, 850 F.2d 1433, 1438 (11th Cir. 1988), cert.

denied, 490 U S. 1030 (1989)). In the conpani on school board
case, the Court explained that at-large election systens are not

per se unconstitutional, but when an at-large schene viol ates

Section 2, "'federal courts, absent special circunstances,
[ shoul d] enploy single nenber districts when . . . inpos[ing]
remedial [election] plans . . . .'" Dallas County Conm n, 850

F.2d at 1438 (quoting Wse v. Lipsconb, 437 U S. 535, 540
(1978)). This Court held in both the school board case and the

county conmm ssion case that all five nenbers of the two bodies
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shoul d be el ected from single-nenber districts to renedy fully
the Section 2 violations.

Significantly, in considering the role of the probate judge,
this Court noted that it was permssible for that official to be
el ected at large "with respect to the judicial aspects of that
office." 850 F.2d at 1432 n.1. The Court thus necessarily
recogni zed that when the probate judge was serving on the
commi ssion, he was performng non-judicial, legislative duties
that made hima fifth nmenber of the conm ssion, so the Section 2
remedy required election of all five nmenbers from singl e-nmenber
districts.

B. The District Court Inproperly Considered This |ndependent
Chal l enge To The Judgnent Rendered In A Separate Action

The district court inproperly allowed the plaintiffs to
chal l enge the injunction this Court ordered in 1988 in United

States v. Dallas County Comm ssion, rather than requiring themto

seek to intervene in the action in which the judgnent was entered
(see R7-136-6-7). Wth regard to their claimunder Hol der v.
Hall, plaintiffs had no separate cause of action under federa

| aw since they did not allege that the at-large el ection of al
five menbers of the Dallas County Comm ssion was inherently
violative of the Tenth Amendnent or any ot her federal right.

Rat her, they alleged that this Court could no | onger inpose such
an election systemas a renmedy to the Section 2 violation proved

in United States v. Dallas County Conmmi ssion after the Suprene

Court issued its decision in Holder v. Hall.
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Sinply put, we are aware of no precedent that provides an
i ndi vi dual an independent cause of action to object to an
injunction entered by a court in another action based solely on
the allegation that the other court exceeded its authority under
federal law. This Court's cases on which the district court

relied (see R37-136-8) in allowing this action, Seniors Gvil

Li berties Ass'n v. Kenp, 965 F.2d 1030 (11th Cr. 1992), and

Atlanta Gas Light Co. v. Dept. of Energy, 666 F.2d 1359 (11th

Cr.), cert. denied, 459 U S. 836 (1982), are inapposite. 1In
both cases, this Court acknow edged that private parties may have
a private right of action under the Tenth Anendnent to chall enge
federal |egislation that inproperly overrode state sovereignty,
but ultimately upheld the challenged | egislation as

constitutional. Seniors GCvil Liberties Ass'n, 965 F.2d at 1034

n.6; Atlanta Gas Light Co,, 666 F.2d at 1368 n. 16. Her e,

plaintiffs do not assert either that the Voting R ghts Act or the
el ection of conm ssioners from singl e-nenber districts violates
the Tenth Amendnent, but that the injunction this Court ordered

in United States v. Dallas County Comm ssion should be revised

because of changes in intervening law. This is not grounds for

an i ndependent action under the Tenth Anmendnent.’

" Plaintiffs' challenge is distinguishable fromthe cause of
action recognized in Martin v. WIks, 490 U S. 755 (1989), in
which the plaintiffs alleged violations of their Fourteenth
Amendnent and federal statutory rights resulting fromthe
operation of a consent decree in the prior case in which they
were not joined as a party. The basis of plaintiffs' conplaint
in WIks was not that the earlier court had exceeded its
authority, but that the defendant enployer's renedial actions

(conti nued. ..)
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At nost, plaintiffs have asserted an interest in nodifying
the injunction under Fed. R Civ. P. 60(b) under which parties
may seek relief froma judgnent when "it is no | onger equitable
that the judgnment shoul d have prospective application.” Such
relief "should come fromthe court that gave the judgnent [and]
[o]ther courts should refuse to entertain an i ndependent action
seeking relief fromthe judgnment on this ground, so long as it is
apparent that a remedy by notion is available in the court that
gave judgnent." 11 Charles Alan Wight & Arthur R Mller,
Federal Practice and Procedure Civil 2d 8§ 2863 at 350 (2d ed.
1995). If the individual seeking to anmend the earlier judgnent
was not a party to that |awsuit, however, he nust seek to
intervene in the earlier action, assunmng he is able to establish
standi ng and neet the requirenments for intervention under Fed. R
Cv. P. 24

Consi derations favoring judicial econony, effective
managenent of conplex ongoing litigation, fairness to parties in
the original litigation, and the interest in avoiding conflicting
judicial orders on the sanme subject matter counsel against such
collateral attacks. 11A Charles Alan Wight & Arthur R Ml er,
Federal Practice & Procedure Civil 2d § 2961 at 410 (2d ed.

1995). If an individual has an interest in nodifying the relief
entered in another action, it should be left to the original

court, the court nost famliar with the history of the case, to

(. ..continued)
violated their federal rights, irrespective of the reasons for
t he enpl oyer's acti ons.
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deci de whether relief froma continuing injunction is warranted.

See Jackson v. DeSoto Parish Sch. Bd., 585 F.2d 726, 730 n.1 (5th
Cir. 1978)% Lapin v. Shulton, Inc., 333 F.2d 169, 171 (9th Cir.)

(citing Deposit Bank v. Board of Councilnmen, 191 U S. 499

(1903)), cert. denied, 379 U S. 904 (1964). The Fifth Circuit in
simlar circunstances -- a school desegregation case -- thus
requi red parental groups seeking to challenge the way in which
desgregation orders were being inplenmented to intervene in the
prior action rather than collaterally attack the ongoi ng order.

H nes v. Rapides Parish Sch. Bd., 479 F.2d 762, 765 (5th Cr

1973). There are no relevant distinctions between the school
desegregation orders challenged in Hines and the Section 2
injunction this Court ordered in the earlier action that
continues to be in effect that woul d make col |l ateral attack any
nore appropriate here than in H nes. Federal district courts
have no authority to nodify the injunctions of other federal
district courts absent extraordi nary circunstances or independent
viol ations of federal law, and plaintiffs' claimunder Hol der v.
Halls all eges neither.

Under the circunstances here, sone of the reasons for not
allow ng collateral attacks on relief entered in other cases may
not be present, and we recognize that, as a practical matter, the
ultimate result may have been the sane. The district court judge

who presided over United States v. Dallas County Commi ssion heard

8 pinions of the Fifth Grcuit issued before Cctober 1, 1981,
are binding precedent in the Eleventh Grcuit. Bonner v. Gty of
Prichard, 661 F.2d 1206, 1209-1211 (11th Cr. 1981) (en banc).
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this collateral attack on the decree and determ ned that the
court's earlier injunction should be vacated. The court thus had
background in the case. Nevertheless, a collateral attack raises
the possibility of prejudice to the parties in the first action.
Allow ng the collateral attack al so neans that the vol um nous
evidence in the earlier case nmust be made part of the record in
this case, resulting in unnecessary duplication and inefficiency.
There was thus no basis for allowing the collateral attack on the

judgnment entered in United States v. Dallas County Conmm ssion.

C. The Suprenme Court's Decision In Holder v. Hal
Did Not Affect The Validity O The Section 2 Renedy

Even if collateral attack were appropriate, the district
court m sapplied Holder v. Hall, 512 U S. 874 (1994), in
invalidating this Court's 1988 judgnment ordering the injunction

in United States v. Dallas County Conmm ssion (R7-136-3). In

Hol der, the Supreme Court reversed the | ower court's hol ding that
t he singl e-comm ssioner formof governnment in Bl eckley County,
Georgia, violated Section 2. The concern in that case was that
there was no "objectively reasonable alternative practice," i.e.,
an alternative conmm ssion size, to which the Court could | ook "as
a benchmark for the dilution conmparison.” 512 U S. at 887

(O Connor, J., concurring in part). Because there was no

obj ective basis on which to say, for exanple, that there should
be five comm ssioners rather than the single comm ssioner, a
majority of the Court thus agreed that "a plaintiff cannot
maintain a 8 2 challenge to the size of a government body." 512

U S at 885 (plurality opinion); see 512 U.S. at 885 (O Connor,
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J., concurring in part); 512 U S. at 891 (Thomas, J., concurring
in the judgnent).

The Hol der plurality expressly distinguished the question of
the size of an elected body fromthe nunmerous other situations in
whi ch a benchmark conparison will be "obvious," 512 U. S. at 880
(plurality opinion), or "self-evident,"” 512 U.S. at 888
(O Connor, J., concurring in part). For exanple, "[i]n a
challenge to a nultinenber at-large system * * * a court may
conpare it to a systemof multiple single-nmenber districts."”

512 U.S. at 888 (O Connor, J., concurring in part).

While the district court is correct that Hol der prohibits
Section 2 challenges to the size of an el ected body, that case is
i nappl i cable here. The United States' Section 2 challenge in

United States v. Dallas County Comm ssion, and the Court's

remedi al decision in 1988, properly related only to the nethod of
el ection -- not to the nunber of nmenbers of the Dallas County
Comm ssion. Once the at-large nethod of electing the

comi ssion's nmenbership was proven to be dilutive, a finding not
chal I enged here, this Court correctly ordered el ection of the
five menbers of the comm ssion from single-nenber districts. See

generally Wse v. Lipsconb, 437 U. S. 535, 540 (1978) ("[a]nong

ot her requirenents, a court-drawn plan should prefer single-
menber districts over nmulti-nmenber districts, absent persuasive
justification to the contrary"),

The district court's decision overturning this Court's order

requiring five single-nenber districts can be sustained only if
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the role of chairperson of the comm ssion before 1988 was a
single-office position, thus resulting in a four-nenber
commi ssion and a separate chairperson. The record here, however,
clearly shows that the probate judge, acting as chairperson, was
one of the five nmenbers of the conmm ssion.

The historical view, expressed by plaintiffs' expert, was
that the chairperson of Dallas County Comm ssion was "a nenber of
t he County Comm ssion” when doi ng conm ssion work (R9-380
(Stewart)). The 1901 Act provided that the probate judge and the
menbers of the comm ssion will be paid the sanme anount ($4.00)
"for each day they are actually engaged in the performance of

their duties as nmenbers of said [commission]." Act No. 328, § 6

(emphasi s added). Act No. 328 thus established that the probate
j udge was a nmenber of the comm ssion when doi ng comi ssion
busi ness, and thus should be paid the sane as the other nenbers.

The many decisions in United States v. Dallas County

Commi ssion confirmthat the probate judge, when acting as

chai rperson, was al ways considered to be a nenber of the

comm ssion. Wen the district court entered its original Section
2 renedy of four single-nmenber districts in 1987, the court
recogni zed that the Section 2 violation went to the conm ssion
"as a whole,” which the court described as a "five nenber

governing body." United States v. Dallas County Conm n, 661 F.

Supp. 955, 958 (S.D. Ala. 1987). The district court also
recogni zed in 1987 that the chairperson was "a nmenber of the

comm ssion.”" 661 F. Supp. at 957. State courts simlarly have
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considered the state | egislation establishing the county

commi ssions and found the probate judge, as chairnman ex-officio,

to be acting as a conmissioner. See e.g., Gty of Prattville v.

Gty of MIbrook, 621 So. 2d 267, 268-269 (Al a. 1993); Schell v.

Turner, 324 So. 2d 274 (Ala. Cv. App. 1975).

This historical view of the chairperson of the comm ssion is
consistent with the undi sputed evi dence presented bel ow t hat the
chairperson shared | egislative duties with the other nmenbers of
the nmulti-nmenber body and acted as a comm ssion nenber. Probate
Judge John W Jones, the comm ssion chairperson before 1988,
represented the conm ssion in neetings and on various committees
and comm ssions, and was a vocal -- and often the only --
spokesperson for the conm ssion at private and public functions
(R8-131-140, 202-203 (Jones)). Before 1988, Jones, who had an
office in the courthouse, was the |ocus of citizen conplaints and
concerns regarding the Dallas County Comm ssion and the public
considered himto be an inportant nenber of the comm ssion (R8-
129-173-174, 203 (Jones)). As chairperson of the county
commi ssion, he attended all conm ssion neetings, set the agenda,
and routinely presented his views during debate as to the nmatters
that cane before the comm ssion (R38-130-131, 203-205 (Jones)).

He al so represented the county conmission in matters involving
the state | egislature, federal agencies, and the other branches
of muni ci pal governnent (R8-135-139 (Jones)). Not only did he

have voting power in the event of a tie, but he had a vote when
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it cane to appointing certain county officials (R5-114-6; Def.
Exh. 1, Tab 30 at 745; see R38-188 (Jones)).

The ot her evidence in the record does not conpel a different
conclusion. Plaintiffs' evidence that the probate judge is a
full-time county enpl oyee, while the chairperson of the present
commission is a “part-tinme” enployee whose duties relate solely
to the comm ssion, is irrelevant to detern ning whether the size
of the comm ssion changed. But, in any event, at the sane tine
the probate judge served as chairperson of the county conm ssion,
he had significant duties as probate judge unrelated to the work
of the comm ssion, including responsibility for adoptions, estate
proceedi ngs, guardi anshi ps, condemnati ons, nanme changes, docunent
recordings, civil conmtments, and other work (R8-130, 144, 153;
Def. Exh. 1, Tab 17 at 3032). Now that he no |onger serves as a
menber of the conm ssion, he perforns those duties as probate
judge full-tinme, with the help of six enployees (R8-139-143
(Jones)). For that reason, the probate judge was a part-tine
comi ssi oner when he served as the chairperson, just as the
present chairperson of the county comr ssion serves part-tinmne.

Neither is the voting power of the probate judge conpared to
t he new chairperson determ native of whether the Section 2 renedy
increased the size of the conmssion in conflict with Hol der v.
Hall. The evidence showed that the probate judge participated
fully as "an integral part of the comm ssion” in devel opi ng
comm ssion policy (R8-176 (Jones)). He set the agenda and

expressed his opinion on the issues he presented to the
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comm ssion (R8-130-131, 203-205 (Jones)). Indeed, he did weld
the all-inmportant authority to be the deciding vote in the event
of atie. |In addition, the probate judge voted to fill
conmmi ssi on vacancies, certainly an inportant conm ssion
responsibility (R5-114-6; Def. Exh. 1, Tab 30 at 745; see R8-188
(Jones)). This record establishes that comm ssion policy was set
by "all five," not just four, nmenbers of the comm ssion, and the
role of the chairperson was at |east as significant as the role
of the other four comm ssioners (R9-439 (Barber); see al so R8-
176-177, R8-201-205 (Jones)).

Finally, evidence that the current chairperson receives
conpensati on not previously authorized fromcounty revenues is
not proof that the size of the governing body at issue in this
case -- the county conmm ssion -- changed. I n concl udi ng that
the election fromfive single-nenber districts was necessary to
fully cure the Section 2 violation, this Court acknow edged t hat
its determination required the creation of another official in
Dal l as County. 850 F.2d at 1432 n.2. Contrary to the district
court's conclusion, the Court nerely recognized that prior to
1988 the Dallas County probate judge essentially fulfilled two
roles: that of a part-tinme county commi ssion chairperson and of
a part-time quasi-judicial probate official. This Court's ruling
that the comm ssion had to be purged of all its at-large
conponents to cure the Section 2 violation required that the
person serving as the chairperson be elected froma single-nenber

district. This determination, in conbination with the conti nued
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at-large election of the probate judge, led to the incidental
creation of an additional part-time elected official in the
county, but it did not change the five-nenber size of the
commi ssion, as defined by Act No. 328, and did not violate Hol der
v. Hall.

It also has | ong been the rule that, where vote dilution
exi sts, sone alterations in the state's election system nay be
necessary to renmedy the violation. See S. Rep. No. 417, 97th
Cong., 2d Sess. 31 (1982) ("[t]he court should exercise its
traditional equitable powers to fashion the relief so that it
conpletely renedies the prior dilution of mnority voting
strength and fully provides equal opportunity for mnority
citizens to participate and to el ect candidates of their
choice"). To be sure, the remedy nust not "intrude upon state

policy any nore than necessary.” Witconb v. Chavis, 403 U. S

124, 160 (1971). But the fact that an adequate renedy nay
require some limted additional expenditure of governnent funds

does not foreclose relief. See Voinovich v. Quilter, 507 U S.

146, 159 (1993) (where state Constitution is in conflict with
Voting R ghts Act, Supremacy Cl ause requires giving preference to
federal |aw).

In al nost identical circunstances, this Court in Dillard v.

Crenshaw County, 831 F.2d 246 (1987), held that to fully renmedy a

Section 2 violation, the chairperson of the Cal houn County
Commi ssi on, because he was acting as a nenber of the conmm ssion,

could not be elected at large. The court noted that Section 2
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focuses on whether a post is an elected position and that "once a
post is opened to the electorate, and if it is shown that the
context of that election creates a discrimnatory but corrigible
el ection practice, it nmust be open in a way that allows racial
groups to participate equally.” 831 F.2d at 251. Wether the
chai rperson may be el ected at | arge depends on the "ful
context." 831 F.2d at 251.

In Dillard, the Court found it relevant that even though the
chai rperson voted only in case of a tie, the "overlap between the
roles of the comm ssion and the chairperson do not allow [the
court] to consider this office as a separate, single-office
position." 831 F.2d at 251. The court distinguished the
chai rperson fromother single-office holders, noting that the
chai rperson presides over comm ssion neetings and "is nore
directly tied to the work of the county comm ssion than any vice
presi dent or |ieutenant governor is tied to the work of the

| egislature.” 831 F.2d at 251; cf. Butts v. Gty of NY., 779

F.2d 141 (2d Cr. 1985) (standards for determ ning a violation of
Section 2 different in a challenge to a single-nmenber office),
cert. denied, 478 U.S. 1021 (1986). In Dllard, the list of the
duties of the proposed chairperson in Cal houn County i ncl uded
resolving citizen conpl aints about county services, representing
the county on various |ocal and state boards, |obbying the
county's interests to the legislature, overseeing county
construction projects, and assuring the execution of comm ssion

policies -- all duties in which the Dallas County Commi ssion
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chai rperson engaged. This Court's holding in Dllard that the
chai rperson in such governnmental bodies nmust be considered a
menber of the comm ssion for Section 2 purposes and nust be
el ected from singl e-nmenber districts controls here.

The Dal | as County Conmi ssion chairperson was a nenber of a
five-nmenber conmm ssion, and this Court properly held in 1988 that
all five menbers of the Dallas County Conm ssion should be
el ected from single-nmenber districts to remedy the Section 2
violation. That judgment is unaffected by the Suprenme Court's

decision in Holder v. Hall.

CONCLUSI ON
The judgnent of the district court should be reversed.
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