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FOREIGN CLADf3 SETTLEMENT COMMISSION 

OF THE UNITED STA'raS 
Washington, D. c. 

•• 

In the Matter of the Claim ot 
 •• 

•• 
BELLA GABAY v : Docket No. Y-1065 -./

120 South Eighth Street v •• 
Brooklyn, New York -.. •• Decision No. J'{-q / 

: 
Under the Yugoslav Claims Agi-eement •• 
of 1948 and the International. Claims •• 

Settlement Act of 1949 •• 
•• 
•• 

Counsel for Claimant: 

A;f L PAUL NEUBE!RGER., Esq. ­
(.)UI () 16 West 46th Street v ·# -J / New York 17, New York ,,.­

0 ) '1¥ / ) PROPOSED DECISION OF THE COMMISSION 

........ 


This is a claim for $57;ooo, plus interest, by Bella Gaba7, 

a citizen of the United States sinoe her nat~alization in the 

United States on June 11, 1936 and is for the taking b1" the 

Government of Yugoslavia ot two buildings located in Belgi-ade 

and a brick house in Nis, Yugoslavia, which properties claiJnant 

alleges she acquired by inheritance, as more f'ully set forth below. 

An extract from the Lend Register of the Second District in 
v ~ 

Belgrade (Docket No. 808, Cadastral District of Belgrade 4) dated 
, - ~ 

December 22, 1952 shows that Etelka Mandil, vite ot Mark, nee Beil, 
• 

and .Aranka Mandil, wife of Leon, nee Bem, ot Belp-ade, ware the 
./ ......... 


record owners ot 1 parcel or land, with a total area ~ 203.10 

square meters, with a structure on it, and an extract from the 
~.. 

Land Register of the County Court ot Nia, dated Augwit 22, 1949 
/ ~ 

(Docket No. 2385, Cad.astral District ot Ria), ahova that Isak 

Mmdil, eon ot Bajim ot Nie, es the reeord ovtat1r o~ 1 par-1 et 
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the pa.reel, when they- were taken by the Government of YligoslaVia. 


ClaiJnant has sulmdtted extracts from the death records ot 

v 

the People's Committee of the Precinct of NeiDBr in the District 
v 

or Belgrade which establishes the deaths or Marko Mandil and Leon 
~ v y ~ 

Mandil, husband of Etelka a.Di Aranka respectively, on November 30, 
v v v 

1941, .Aranka and Etelka Mandil on December 31, 1941, and Mika and 
./

"'Soka, children of Marko and Etelka Mandil, on May 31, 1942. 

Claimant alleges she inherited a one-half interest in the 
~ 

property in Belgr-ade {recorded under Docket No. SOS) from Etelka 

Mandil and Aranka. Mandil, deceased wives or her deceased lrothers 
v 

Marko :Msuiil and Leon Mandil; that her nephew Jt>sha Me.ndil inherited 

the other one-half interest in the property; and that Mosha 1-Bndil 
' 

in 1953 renounced his share or the inheritance in her favor. In 

support or such ownership, she submitted a certified copy of a 
l 

Decree issued by the Third District Court .-ror the City ot Belgrade, 
\,.... 

dated October 16, 1953, No. 0-1;26/53, which decree declares Bella 

sole heir by intestacy or the deceased 

Etelka l-Bndil and Aranka Mandil. The Decree also recites that 
\ 

Mosa Mandil in 1953 rejected the inheritance of this estate a.00 

Bella Gabay accepted the inheritance or the entire estate on the 

basis or intestacy. 

Cla:fmant also alleges she inherited a one-halt interest 
..... 

in the property in Nis (recorded under Docket No. 2385, Cadastral 
v 

District of Nis) upon the death of her brother Isak Mandil, and 

"" V"that Mosa Mandil son of David Mandil, a deceased brother o~ Isak, 

inherited the remaining one-halt interest in this property. In 

support or such inheritance, claimant has sulaf.tted. a Dem-ea 
• 

isauad bJ" the Diatriot Court ot Bis, dated April 10, 1948, 
./ 

No. OS#h/47, whioh Decree names ola:lmant am Moea Mandll ae heir• 

ot the deceased Isak Mancill. 
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Section 394 or the Civil Code of Serbia of 1844, which 

controls the inheritance law in Serbia, provides: "Arter the 

death or a Serbian citizen his property, rights and obligations, 

with the exception or the strictly personal ones, pass by inheritance 

to the persons designated by law, if the deceased did not dispose 

of them otherwise by agreement or by a testament." 

The law does not state when the property passes to the heirs. 

Judicial practice in Serbia was inclined to hold that the right ot 

inheritance passes at the time or death, while the title to the 

property passes at the time when the inheritance is accepted by the 

heir in administration proceedings before the court. It should 

be noted that no distinction is made in the Code nor in the court 

decisions between personal and real property. 

The Supreme Court of Serbia, in the decision or its General 
~ ~ 

Panel of January 20, 1871, No. 4000, stated: "According to Section 
~ 

394 of the Civil Code, the heir obtains the right to the property 

af'ter the death of the decedent, but not the property in itself; 

this property is not yet owned by the heir at the time of the 

decedent's death." (See The Civil Code of the K~ngciom ot Serbia, 
,/ . \ ' 

ed. 1922, Belgrade, page 2.31) 

The same Supreme Court or Serbia, in the decision of its 
'" \.-- ­

General Panel of July 4, 1896, No. 1781 stated: "Although atter 

the death of a Serbian citizen all his rights and obligations, 

with the exoeption of strictly personal ones, paes as an inheritance 

to his nearest relatives, this does not imply that an heir must 

accept the inheritance unconditionaJl7, but he is tree to acaept 

or not to AOG'l)t it. Therefore, the declaration o~ acceptance 

ot the inheritance is :material, as well the wnner in which the 

inheritance is accepted: whether with or without t.ba be~i't ~ 
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inventory. While it is permissible that an acceptance or inheritance 

be implied, it still must consist of soma conclusive act or behavior, 

which shows the clear intent of the heir to accept the illherited 

property. This aot must be affirmative, as for instance the taking 

ot possession or the disposition or the property; but an ~lied, 

partly disclosed will cannot be deduced from an inactive attitude, 

or from the possessiveness of the he:fr. In the absence or such 

acts or of the express acceptance, it shal.l be considered that the 

he:fr has renounced his inheritance which then goes to the nearest 

relatives in accordance with the statute ot distribution." 
Ir 

(Idem, page 189). 

Thus it appears that both heirs, claimant aJX1 lbsha Mandil, 

acquired a one-half interest in the property upon the death of the 

decedents but did not acquire title to the property itselt. The 

rejection ot the inheritance by Mosha Mandil did not create a right 

to the entire property in the claimant "ab initio"; this rejection 

was in the nature of an assignment or the claim to Mosha M9.ndil 1s 

nearest relatives and it had no retroactive effect. 

On the basis of the :foregoing, the Commission is eatistied that 

Bella Gaba1', claimant herein, had a one-halt interest in the real 

property formerly owned by her sistars-in-lavEtelka Mandil am 
,,,.,. 

Aranka Mandil (Docket No. &:>8) and a one-half interest in the raal 

property formerly owned by her brother Isak Mamil (Docket No. 2385) 

when it was taken by the Government ot Yugoslavia on August 17, 1947, 
v 

pursuant to the Abandoned Property Law ot August 2, 191.h (ottic1al 
v v 

Gazette No. 64, August 9, 1946 a.Di Ro. 105, Deoember 27, 1946). The 

other one-half interest in the propart7 reoorded under theae tw 

dookets vas owned b.r Mosba Mandil at the t1Jl9 ot aucda tak!ag. .U 1" 

appeare that be vas not a national of the lJDited Sta"•• at "119 tt. 

ot talcil:ag, &lJ1' cla1• b7 hill would not haw been ..ttled b7 the Jall•• 
•nt ot Jul.7 19, 1948 between the GoTara rnta ot tbe 1Jaited ltate• 
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and Yugoslavia. 

Claimant has tiled no corroborating evidence ot value. An 

investigator for this Commission appraised the land and the atruture 
v' ..; 

recorded under Docket No. 808 at 982,989 dinars; the land reoorded 
\< v 

under Docket No. 2385 at 52,100 dinars, and the structure on that 
v 

land at 265,86o dinars. The appraisal was made on the basis ot 

19.38 values. 

The Conmdssion is of the opinion, on the basis ot all evidence 

and data before it, that the fair and reasonable value ot the real 

property taken by the Government or Yugoslavia recorded mxler Docket 
v· "' 

No. 808 was 982,989 dinars and that or the real property recorded 
., 

under Docket No. 2.385 was 317,960 dinars as or the year 1938,* and 
v ,/

that claimant's interest therein was 491,495 dinars and 158,980 

dinars, respectively. 

According to the above-mentioned extracts, the property recorded 
y / 

under Docket No. SOS vas encumbered by a mortgage dated August 2, 

19.38, in ravor or the State Bank of the Chamber ot Commerce fund in 
I,.. 

Belgrade, in the face amount or 150,000 dinars, plus interest at 8% 

for three years. No evidence has bean tiled indicating that the mort­

gage debt has been satisfied. In the circumstances, we are ot the 

opinion that a deduction tor the mortgage lllWlt be Jlllde. In arriving 

at this decision we have not ~ailed to consider that the claimant 

mq be obligated to satisfy the debt tor which the mortgage was 

given as security. Howaver, the likelihood that the claimant herein, 

or that any claimant whose Yugoslav property was DK>rtgagad, v:l1l be 

called upon to do so seems suttioient17 relllOte as to be practical.17 

non-existent. A auit on the mortgage .... .,. be barred b7 time l'f•:lta­

tione; the mortgage, it a Yugo81.av ti•ncial institution, Ila• eitllar 

been nationalised or liquidated; the martgqar alld 'Ml• martppe ~ 

http:Yugo81.av
http:practical.17
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not k:nov the whereabouts of each other; the mortgagor alid mort.._ 
~ reside in different countries with the result that suit or 

payment may be impracticable; any recovery by the mortgagee trom 

the mortgagor may be limited to 10% or the debt beoause or the 
.,, 

pre-war debt devaluation law or October 27, 1945 (Law on Settlement 

of Pre-War Obligations, as amended, Official Gazette No. 
I/
88, 

\ / 
November 13, 1945; Official Gazette No. 66, August 16,v1946) or, 

finally, the mortgagee, if a citizen of the United States, may 

look to this Commission for compensation fbr the lose or his security. 

The Commission, in its determination or claims against Yugoslavia, 

is directed by the International Claims Settlement Act to apply (1) 

the terms of the Agreement with that country and (2) the applicable 

principles or international law, justice and equity, in that order. 

The Agreement contains no specific provision regarding mortgages. 

We have found no applicable decisions of arbitral tribunals, inter­

national or domestic, having responsiblity for the deterndnation ot 

claims which were satisfied by the payment or a lump-sum. (Because 

of the comparatively recent acceptance of lump-sums in settlement 

or large blocks ot international claims, it is doubted that there 

are reported decisions directly in point.) 

It is our view that justice and equity to all claimants require 

a deduction for mortgages umer the circumstances involved in the 

claims before us, whether the property was taken before or atter 

the above-mentioned Yugoslav debt settlement law became ettecti'98. 

The lump-sum or $17,000,000 has been provided tor the satisfaction 

of all claims. As the claims filed aggi-egate ma"J" times that 

amount, the f'und •7 be insutticient to pq all claims allowd in 

tull. In these circumstances we: ·beliew we , are obligated to lillit 


our award.a to actual proven loeaee and not to make alal'd• ~ contin­


gent losses which 118.7 ne'Vel' materialise. We alao beliew that 1'w• 
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lllU'ly cla:iments have to share in a f'und which may prove inadequate, 

one claimant should not receive a windfall or be enriched at the 

expense of other claimants. 

who was awarded the full value or his property made no payment on 

the mortgage, or satisfied the mortgage debt by' payment of onl..7 

10% of the mortgage pursuant to the Yugoslavia debt settlement law. 

Accordingly, we hold that, in the absence or evidence that a mortgage 

ot record has been satisfied, a deduction for the mortgage must be 

made in order to refiect the actual amount of claimant's loss. Sinoe 

claimant succeeded to a one-half interest in this property, we find 

that the proper amount to deduct tor the mortgage, including interest 
V' 

is 9.3,000 dinars and that amount will, therefore, be deducted from 
y" 

the value of the property recorded under Docket No. 808. 

Under the laws of Yugoslavia, persons who succeed to real 

property by inheritance, such as claimants herein, are obligated to 

to pay inheritance taxes on the value of the property (See Law Con­
.,/ 	 .,/ 

cernjng Direct Taxation, effective January 1, 1946, Article 24, 
v 	 \. 

Official Gazette No. 854, November 20, 1945). The Peoples Com-t 

is prohibited from transferring title to the heirs unless and until 

such inheritance taxes are paid {ReVised Law Concerning Direct Taxation 
..,_ \ 	 v' v 

of August 14, 1946, Article 64, 0£fioial Gazette No. 67, August 20, 

1946). Thus, the value under local law ot an heir's interest in real 
.. 

property must be regarded as being the value of the proper"7 less the 

inheritance taxes charged against it and which must be paid before the 

transfer of title can be acce>q>lished. As awards lDBY' be msde only 

for the value ot the proper-Q" taken or, aa is the caae here, tor the 

value or an interest in property, a deduction must be made far in­

heritanoe taxaa. 

Under 	the applicable tax law (Inheritance and Gift Taz Lav ~ 
v ~ v 

March 18, 1947, otticial Ga.sett& Bo. 25, Maroh 26, 1947) 1iM ta • 

.,,/ 


proparv 1nheritad troa a ai•tar-ia-lav w.lud •' 398,49' d1rrr• 1a 
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. 
~ 

.._/ 

38% or 151,428 dinars and the tax on property inherited troa a 
v 	 ..... \. 

brother valued at 158,980 dinars is 18% or 28,~16 dinars. The 

Commission finds that the net value or the property ot claimant 
V' 

which was taken by the Government of Yugoslavia was 377,4'31 
y 	 ~ 

dinars (557,475 dinars less inheritance tax on 180,0J.4 dinars) 

vhich converted into United States dollars at the rate of 44 . 
dinars to $1, the rate adopted by the Commission in making awards 

/ 
based upon valuations as or the year 19.38, equals $8,577.98.* 

AWARD 

On the above evidence and growns, this claim is s.lloved 

an:i an award is hereby made to Bella Ga~, claimant, in the 
.,/ 

amount of $8,577.98 with interest thereon at 6% per ammm trom 

August 17, 
v 

1947, the date of taking, to August 
v 

21, 1948, the 

date of payment by the Government or Yugoslavia in the amount 

or $520.31.* ,; 

Dated at Washington, D. c. 

NOV J ~ ;95 t 

* 	 :ror the Commission's reason• tor uae of 1938 ftl.uatieu, ... ~ 
exchange rate ot 44 to 1, ud ti. &llovanoe ot interen, .. 
aop7 ot its d.eeieion in the ola!ll of Joseph Se•••• 

att•ellrl 

http:8,577.98
http:8,577.98


FOREIGN CLAIMS SETTLEMENT COMMISSION 

OF THE UNITED STATES 


WASHINGTON, D. C. 


In the Matter of the Claim of 

BELLA GABAY 

120 South Eighth Str~et 


Brooklyn, New York 

Docket No. Y-1065 

Decision No. 1491 

Under the Yugoslav Claims Agreement 

of 1948 and the International Oaims 


Settlement Act of 1949 


Counsel for Claimant: 

PAUL NEUBERGER., Esquire 
16 West 46th Street 

New York 17, New York 


FINAL DECISION 


Thirty days having elapsed since the claimant(s) herein and the Government of 

Yugoslavia were notified of the Commission's Proposed Decision on the above 

claim, and the claimant(s) having filed no objeaions thereto, and a brief filed by 

the Government of Yugoslavia having received due consideration, such Proposed 

Decision is hereby adopted as the Commission's Final Decision on the claim. 

Done at Washington, D. C. 

11-ECJ, 91954 


