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Office of the Assistant Attomey General Pashington, D:C. 20530
February 19, 2010 - .
MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Lethal Operation dgainst ShaykhAnwarAufaqt[ o §2§8§
{0)ES) | e
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|hus asked for your views:on
“the legalxty of the Central Tntelligence Agency's (“CiA”) mposed use-of Tethal forcedn Yemen.
against Shaykh Anwar Aulagi, 2U:8. citizen who'the dIA_ sesses isa senior Jeader of Al- |

Qa’idamtheAﬂbtanP‘f aila. | ) ' i

o —

— [Unﬂer the conditions and factual predxcam as repmmc@d by thc
CIA and in the materials pmmded to s from the Tntelligence Copanvuinity, we believedliat a
decis wnmakcr, oii the basis:of such informiaticn, cotld reasonably conclude that the use oflethal
foree against Au]aqx would ot viokate the assassipation ban in Boteeuﬁ’vc Order 123 33 or any
applicable constitutional Himitations due to. Auilagi's Uniitet | States citizensh
memomndummn“ﬁztms oral advice setling forth this ooncl!rsxon [
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by o T e e e
o) - L T T o pémeistent vith
(B)5) the assassindtion ban in Executive Order 123339 Jkillingsin
self-defense arc ot assassinations] £ o)1)
| S (0)3)
| ¢ (b)(5):
¥ Section 2.11 of Executive Orter 12333 provides tat “[nfo person-employed by o scting an’behalfof the
United States Government shall engage in, or conspire to eagage i assassination.” 46 Fed. Reg. 59941 (Dec. 4,
1981, ‘
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i.
The question that rcmaitxs is wkfcthu‘ Aﬂ%gg;‘ss}’aﬁus as-a U.S. ¢ifizen imposes any

ccnstxtu'éxonal limitations that would preclude:tfie pregqspﬂethal actior
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T A eingaUS.person} ~ T 1
(by(1y | co _.__mjb ive a momber of el Qe'ida &~ '§§§§;§

cb)fa) R ‘
(b)( oonsnmﬁonal knmm:ity__fmm attack. [ i (b)(5)

i _ "This conclusion
fmds suppod in Supreme Couxt caseiaw addxessmg wﬁ' ether UT_S cltizeu whe actsas an enemy '
b niiiry

S42U1.S, 507, 521-24 (2004) Gplusality opim & of ko B parte Quirin, 317 US. 1, 1738
(1942) (“felitizens wha associate themselves with the mﬂltary aitn of the eneray government,
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and with its aid, guidance;and direction enter [the Unitad: States ]bcat,égz-g}f" e acts,” may be.
treated as “encmy belligerents” wnder thebawofwas).. (o)1)
L -(b)(8)

. Because Aulagi is & U.S. citizen, the Fifth Amzahdm\mt'slauel’mss_ »mfs‘é.aswcll as

the Fourth Amendment, likely appkes in seme respe envWhil

Yemen). See Reid v. Cov 4 {

H95T): um{ity epi’mia:t), Unized Statesv.
Verdugo-Urguidez, 494 US. ! ); see dlso Inre. Terramr Bombingsof IS,

- Bmbassies in East Afyica, 552 F.3d ¥ Cir. 2008). In Hapidi, 4 plucality of the
Supreme Courtused the Mathews v. Eta’ria’ge bahmm{;m fo outline the-due process rights of a
U.S. citizen captured on the battlefield in Afg] “'staﬂ and detained in the United States,
explaining that “the process due in any given instance is determined by weighing ‘the. pmrate
inferest that will bs affected by the official action, &gamst the Government’s-asserted interest,
‘including the function involved’ and the burdens the Goverriment would face:in providing
greater process.” Hamdi, 542 U.S. at 529 (phurality opinion) (queting Mathews ». Ei&ridge, 424
US. 319,335 (1976))]_ L !(a)m . .
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Oy e e plurelity in B
(B el paties aggeo it indiial captures on the Batlefield mesdmatreccive e
(b)) hem,thatpmcess wdnc oﬁly whenmcdetemnmn 'madvtaea zrfue_gq h ‘} thoscwh hawe

(plurality epmmn) ,__; .
GéveHHnent’s iiterests zm,@_
' -tru!y an:.enemy wmbatmk

o)ty
BNS)

. (b)E)
gbfm)

15,

"musmganauthonzed meansoffe:%towspendtean tmzmnentf“ 'f* ko ) ACEVILG
a person operating as a membef assocmt;, or-affiliate ef an eniemy force.| e o)1y
' T S (BX3)

tothie extent Fourth Ammdmen£
'_ _amst aU.8. personi who is 2 mcmber ,fal-_

(b) (1 Pnnmples are relevant in thie-context of operatio
(0)(3) Qa'ida.and whose activities pose a continu
(o)) wguld not violate the Fourth Amwiment,{




supp@rt fmmthesfmthat,avenm ‘domestic law exforoement OHS,
notefdthat“ifth&i ispéct ﬁxmatmmdﬁcumﬂ:awﬂotm‘ eébable' ¢
that he has committed. ammmv@bﬁng&émﬂ’rcﬁeaorﬂmamw fliction of
hmdaadiyfmmny e used if hecessary to:preventieseape and’
waminghasheemgwm " Teressee v, Garner, 471 1
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(o)1)
(b)(3)

(6)(1) targeted péson is part of a dangerous eneriy forcé auid poses a continued end imminentfhreat o (b)(5)

. gbgﬁ U.S. persons or inferests, the use.of lethal féme would:riot Violate the Fourth Amendment.

Por these reasons, and on. these understandings, we dg not believe the Consfitution
prohibits the proposed letha actxon,' A
does not violate the assassination ban in Execttive O Qndet 12333]

Please letus know if we can be of fu:ihcr ass;smnm &
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