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This is a claim for $180,201 by Helma larguerite de Thierry,
a citizen of the United States since September 1, 1921, the date
on which she derived such citizenship by marriage, and is for the
taking by the Government of Yugoslavia of real property, personal
property, rents and a bank account, as will be further described
subsequently. The claim in the amount of $9,600 for the bank ac=

1ied by Decision No. 300, This decision will be limi
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to elaimant in property regiastered under Docket No, 1092, Rijeka.
However, a certified extract from the Land Register of the County
Court of Rijeka (Cadastral District 1092) filed by the Government
of Yugoslavia, shows that claimant's deceased mother owned a three-
fourths interest in 1 parcel of land with an area of 197 square
fathoms described as "House No. 1 with courtyard in Remai Street,
The Goverament of Yugoslavia concedes, and this Commission finds,

that claimant acquired the ownership of a three=fourths interest in
this property by inheritance and that it was taken by the Government
of Yugoslavia on April 28, 1948, pursuant to the Second Nationali-
zation Act of April 28, 1948 (Official Gazette No. 35 of April 29,
1948) .

As will appear subsequently, certain other real property of
claimant was taken on February 6, 1945, pursuant to the Enemy Pro-
perty law of November 21, 1944, infra. We have previously held that
when certain property of a claimant is taken under the law of Novem-
ber 21, 1944 because of ethnic German origin, amy and all other
property of the claimant would pass into state ownership on the
erftoetd.va date of that law (February é, 1945) which took g,u, property
‘omed by peepla of -ﬂme German origin, (Doeiaion No. 761, In the
No. I-&B)a m, in
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has been made by the Government of Yugoslavia that claimant was con-
gidered a Yugoslav citizen, On the contrary, that Government concedes
that the Rijeka property was natlonalized under the Law of April 28,
1948, gupra. That law nationalized, inter alia, "all real property
owned by foreign citizens," with certain stated exceptions not here
applicable, and authorized the Ministry of Justice to "issue the neces-
sary instructions for the transfer to the State of natiomalized real
property." Instructions issued on June 23, 1948, pursuant to such
authority, contain the following definition of "foreign citizens"
(Official Gazette No. 53, June 23, 1948):

"IX, Our emigrants who have acquired foreign citizenship
but who have not obtained a release from our citizenship, and
who neither have a decree from the Ministry of the Interior
stating that they have lost their citizenship nor that their
citizenship was revoked, are not considered foreign citizens,
Therefore the real property of such persons is not nationalized,

regardless of the class of property and regardless of whether
they are farmers or not,"

Accordingly, the fact that claimant's property at Rijeka was
taken under the law of April 28, 19,8, indicates that claimant was
not congidered a Yugos]av“ citizen. This being so, it appears that
the Iaw of November 21, 1944, did not purport to take claimant's
real property in Rijeka, and we conclude that it did not do so. We

do not intend to indicate here that we would give extra-territorial
@feat ta tmt ]aw if it did purpert to take her real property on
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The Commission is of the opinion, on the bagis of all evidence
and data before it, that the fair and reasonable value of this real

property was 2,523,840 dinars as of the year 1938,%

The inheritance decree referred to above states that ownership
in the name of the claimant will be entered in her name when the in-
heritance tax has been paid. The claimant concedes that such s tax
has not been paid.

Under the laws of Yugoslavia, a person who succeeds to real pro-
perty by inheritance, such as the claimant herein, is obligated to |
pay inheritance taxes on the value of the property. (See lLaw Concern-
ing Direct Taxation, effective January 1, 1946, Article 24, Official
Gazette No, 854, November 20, 1945). The People's Court is prohibited
from transferring title to the heir unless and until such inheritance
taxes are paid (Revised Iaw Concerning Direct Taxation of August 14,
1946, Article 64, Official Gazette No., 67, August 20, 1946). Thus,
the value under local law of an heir's interest in real property must
.be regarded as being the value of the property less the inheritance
taxés charged against it and which must be paid before the transfer of
title can be accomplished, As awards may be made only for the value
of the property taken or, as is the case here, for the value of an
interest in property, a deduction must be made for inheritance taxes.
| fourths interest in the property imherited




Claimant alleges ownership of a 60,62% fractional interest in
real properties located at Stromlje, Woltschje and Brezice (Ramm),
the total wvalue of which she alleges is 34-0,000: —' Claimant has filed
a certified extract dated October 6, 1944 from the Land Register of
the County Court of Brezice (Docket Nos. 15 and 21, Cadastral District
of Stromlje, Docket No., 23, Cadastral District of Woltschje and
Docket No, 128, Cadastral District of Brezice) covering 95 parcels of
land, This Commission's investigator reports that there are structures
on 6 of the parcels consisting of 3 houses, wine cellar, shelter for a

wine press and farm=buildings. Ownership of the property is recorded

as followss
Eugenie de Thierry 68/320 ~
Federica (Fredericke) de Gorgey 63/320 ~
Claimant 63/320 ~
Emilio (Emil) de Thierry 63/320 b
Carl (Karlo) Iaval de Thierry 63/320 -

Claimant alleges that she inherited the interest of her deceased
mother, Eugenie de Thierry, and the inheritance decree of the County
Gowrt of Rijeka of May 4, 1951, previously mentioned, awards her
mother's interests in these properties to her, However, an official
of the Yugoslav Government reports and this Comnission's investigator
confirns that the propertiss st Stromlje, Woltachje and Bresice were
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the Governments of the United States and Yugoslavia settled "all
elaims of nationals of the United States" for the "nationalization

or other taking by Yugoslavia of property" (Article 1), provided they
were nationals of the United States "at the time of nationalization

or other taking" (Article 2). It expressly excluded nationals of the
United States "who did not possess such nationality at the time of
the nationalization or other taking" (Article 3), Since claimant's
deceased mother was not a national of the United States at the time
of taking, neither her claim nor any claim by a successor in interest
thereto was settled by the Agreement of July 19, 1948, and it is not,
therefore, within the jurisdiction of this Commission.

In addition, claimant alleges that she acquired the interest in
the property of her deceased brother, Carl lLaval de Thierry, A death

/"

certificate establighes his death on December 13, 1938, .Glaimaxrb has
filed the affidavits dated July 1, 1954, of her brother Emilio de Thierry
and of one Dr. Peter Breycha-Zuliany, who swear that they know that
Carlo Laval de Thierry died on December 13, 1938 unmarried, without
children and :Ltrbestate._ The law of the situs of the real property is
governed by the Austrian Civil Code of 1811, as amended. Applying
Section 735 of the Code to the facts in this case, a one-half interest
in the estate of claimant'!s deceased brother would go to claimant's
mother, Eugenie de Thierry, and the other one-half interest would pass
hers and sisters =- in this case a one-third share
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she was not a national of the United States., No evidence has been

filed that the interests they inherited from their deceased brother

in the property passed to the claimant prior to February 6, 1945, the
date of taking, by renunciation or otherwise, The affidavits apperently
refer to a past renunciation, but no evidence as to the fact of or the

date of such renunciation has been submitted. Accordingly, for the

regsons previously set out, since they were not nationals of the United

States at the date of taking, neither their claims nor any claim by a
successor in interest thereto was settled by the Agreement of July 19,

1948, and it is not, therefcre, within the jurisdiction of this Commis-

sion.

We do not allow, therefore, the claim for the interests in the
property owned by Carlo Iaval de Thierry and inherited by claimant's
deceased mother, Eugenie de Thierry, her brother, Emilio de Thierry,
and her sister, Federico de Thierry, We conclude that claimant's sole
interest in this property is the 63/320ths interest shown in the extract
from the Land Register plus an jnh;arited one-sixth of the 63/320ths
interest in the property owned by her deceased brother, Carl 'Iafal de
Thierry. Accordingly, her total interest in this property is

441/1920ths.
T sl ev:idame regarding value filed by claimant is a photocopy

M’ an Msurmo palm; dated september 6, 1943 aecording to which
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in the appraisale. It is understood therefrom that the property was
destroyed by military action or by natural causes before the property
was taken, and not by Yugoslav authorities. In any event, no evidence
indicating otherwise has been filed. The Agreement of July 19, 1948
between the Governments of the United States and Yugoslavia settled
claims for "the nationalization and other taking by Yugoslavia of
property" (Article 1), It is our view that destruction of property
by forces or causes such as those mentioned above is not a "nationali-
zation™ or "taking" of property by the Government of Yugoslavia., We,
therefore, hold that claims for losses of that kind were not settled

by the Agreement of July 19, 1948, and are not within the jurisdiction

of this Commission.
For the reasons stated with respect to the real property located

at Rijeka, a deduction must be made for inheritance taxes on the
63/1920ths interest in the property inherited by claimant from her
deceased brother, Carl Laval de Thierry. The value of this interest
is 63/1920ths of 1,491,778 Einars or 48,949 ginars. Under the applic=
able tax lav, gupra, the tax on property valued at 48,949 dinsrs and

inherited by a brother or sister is 124 or 5,874 dinars. That amount

-
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was paid and the mortgage extinguished, However, an examination of
the land extract shows that the term "Geloscht und Loschungen™

("cancelled and cancellation") refers to other entries in the encum=
brance list of the land extract and has nothing to do with the entry

affecting this mortgage which is clearly recorded as an outstanding

encumbrance.,

In the circumstances, we are of the opinion that a deduction for
the mortgage must be made., In arriving at this decision we have not
failed to consider that the claimant may be obligated to satisfy the
debt for which the mortgage was given as security. However, the like~
lihood that the claimant herein, or that any claimant whose Yugoslav
property was mortgaged, will be called upon to do so seems sufficiently
remote as to be practically non-existent., A suit on the mortgage may
be barred by time limitations; the mortgagee, if a Yugoslav financial
institution, has either been nationalized or liquidated; the mortgagor
and the mortgagee may not know the whereabouts of each other; the
mortgagor and mortgagee may reside in different countries with the
result that suit or payment may be impracticable; any recovery by the
mortgagee from the mortgagor may be limited to 10% of the debt because
of the pre-war debt devaluation law of October 27, 1945 (Iaw on Settle-
mt af ?re-ﬁ.r Ohligations, as amnded, Official Gazette No, 88,
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by the payment of a lump-sum, (Because of the comparatively recent

acceptance of lump=-sums in settlement of large blocks of international

claims, it is doubted that there are reported decisions directly in

point.,)
It is our view that justice and equity to all claimants require a

deduction for mortgages under the circumstances involved in the claims
before us, whether the property was taken before or after the above=-
mentioned Yugoslav debt settlement law became effective. The lump=-sum
of $17,000,000 has been provided for the satisfaction of all ¢laims,
As the claims filed aggregate many times that amount, the fund may be
insufficient to pay all claims allowed in full., In these circumstances
we believe we are obligated to limit our awards to actual proven losses
and not to make awards for contingent losses which may never materialize,
We also believe that when many claimants have to share in a fund which
may prove inadequate, one claimant should not receive a windfall or be
enriched at the expense of other claimants. That would be the case if a
claimant who was awarded the full value of his property made no payment
on the mortgage, or satisfied the mortgage debt by peyment of only 10%
of the mortgage pursuant to the Yugoslav debt settlement law., Accord-
1gg§g,gpe:hnld that, in the absence of evidence that a mortgage of record
has been satisfied, a deduction for the mortgage must be made in order to
it of claiment's loss. W find that the proper

ng interest, in this claim is

P Ry - o S
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Re from the Real Property at Rije ume
The claimant asks $24,000 for rents from the property located

at Rijeka (Fiume) from the spring of 1948 "when the City came under
Yugoslav administration" until July 19, 1948, the date of the Clasims

Agreement, Claimant has filed evidence with respect to the income from

the apartments in 1944 and 1945.
The Commission, in its determination of claims against Yugoslavia,

is directed by the International Claims Settlement Act of 1949 to apply
(1) the terms of the Agreement with that country and (2) the applicable
principles of international law, justice and equity, in that order. The
Agreement between the Governments of the United States and Yugoslavia
contains no specific provision regarding loss of use of property, loss

of profits, and the like, Generally, international and domestic arbitral
tribunals in the determination of international claims allow compensation
for indirect damages such as loss of use of property, loss of profits and
the like, if such losses are reasonably certain and are ascertainable
with a fair degree of accuracy. They do not allow compensation for in-
direct damages if they are conjectural or speculative or not reasonably

certain or susceptible of accurate determination. See Borchard,
ad, Sections 172, 173 and cases

im“” s it'hnﬂ not been proven that it was

sEi T
R ,




. il = A

Pergonal Property
The claimant alleges the taking by the Government of Yugoslavia

of furnishings located on the property at Stromlje in which she owned
a 60,62% interest in the total amount of $25,000 and in an apartment
in the house in Rijeka in the amount of $35,000,

No corroborating evidence as to ownership, value or taking by the
Government of Yugoslavia of personal property at Stromlje has been filed,
This Commission's investigator reports that no trace could be found of
any items of personal property and the concensus of opinion of persons
interviewed was that occupation forces either took the property or it
was destroyed or otherwise lost. Claimant has not sustained the burden
of proof with respect to the claim for the taking by the Government of
Yugoslavia of any personal property which she owned at Stromlje and the
claim therefor must be denied.

As to personal property located in an apartment in the house at
Rijeka, the will of claimant's deceased mother makes no mention of
personal . property and the inheritance decree of liay 4, 1951, states
that there is no ™moveable estate." With respect to fa:l.lure of the
de_c-ree to mention personal property, claimant's attorney quotes from a
letter from Dr. Leon -'\’Tio » the Rijeka attorney who obtained the decree,
aa fallma* |
"In 'I;he_‘ ‘diatributien decree of the eatate personal

r is not mentioned because these assets were

wver_ m '--."_;;ned ta me, a.mfl aJaa_ because a.ﬂ'-ei the
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of one Stefano Pauk, who swears that on April 27, 1945, Bmilio de
Thierry handed over to his wife the keys of the "de Thierry apart-
ment," that in October 1946 he was asked by a Yugoslav authority to
deliver the key to the Govermment office in charge of such matters,
and that he has no knowledge of anyone having entered the apartment
between April 27, 1945 and October 1946, The affiant adds:
"I was present when the Jugoslav authorities officially
opened the apartment, loaded the furniture and all other
contents on trucks and removed them to destination unknown
to me. Thereafter and prior to my departure from Jugo-
slavia I was in the municipal theater of Fiume and recog=-
nized on the stage some of the de Thierry antique furniture
of Maria=-Teresia period, as well as the two Roman marble
statues, which were removed as stated above,™
In this connection, claimant has filed the affidavit of her daughter,
Rose Gail, who swears that her grandmother, Eugenla de Thierry, owned
two Romen busts which she had seen many times in her grandmother's
apartment, and that she has seen comparable ones valued at $10,000 each,

We conclude that claimant has met the burden of proof as to the
taking of personal property by Yugoslav authorities from the apartment
in Rijeka, In the absence of specific informetion it will be assumed
that the date of taking was October 15, 1946.

While the will of claimant's deceased mother makes no mention of
personal property, both it and the decree of inheritance name the
claimant as the "universal heir," Under the Civil Iaw, universal suc-
cession means mécossion to the entire estate of the decedent, Sections
554 and 556 of the Austrian Civil Code of 1811, as amended, which are
applicable here provided:

"If the testator designated one sole heir, without

qualifications and without restrictions to any part
of the estate, such heir takes the entire estate.

'xmmw«mtumunumntm
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in her mother's personal property, and we further find that the

value of such property taken by the Government of Tugoaslavia was
‘6,@00

AWARD

On the above evidence and grounds, this claim is allowed to the
extent indicated and an award is hereby made to Helma Marguerite de
Thierry, claimant, in the amount of $47,017.46 with interest on
$34,846.1, $6,171,32 and $6,000, respectively, of that amount at
6% per anmm from April 28, 1948, February 6, 1945, and October 15,
1946, respectively, the dates of taking, to August 21, 1948, the
date of payment by the Government of Yugoslavia, in the amounts of
$658.73, $1,310.68 and $665.76, respectively.*

Dated at Washington, D, C.
SEP2 9 1954
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FOREIGN CLAINMS SETTIEMENT COMIISSICH
CF THE UNITED STATES
Washington, D. C,

In the IMatter of the Claim of

HEIMA MARGUERITE de THIEREY
237 East '72nd Street
New York 21, New York

Docket No. Y=291

Decision lo. 300-A

Under the Yugoslav Claims Agreement

of 1948 and the International Claims
Settlement Act of 1949

Counsel for Claimant: %Q/ (J(
D
\ ‘

SIITH, SARGENT, DOMAN & GRANT ,
521 Fifth Avenue -
New York 17, New York \vV

FINAL DECISION

A Proposed Decision was entered in this claim in which an award
was made to Helma Marguerite de Thierry, claimant, in the amount of
$47,017.46 plus interest in the amount of $2,635.17 Subsequent to

the issuance of the Proposed Decision, the claimant, through her

attorney, filed objections to the Proposed Decision with accenqmiqg_ |

PN 3 oRp Rl et
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ment of Yugoslavia filed a brief, as gmicus =~
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pport its contention that ﬂ;a
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The finding was that the property was taken on February 6, 1945,
pursuant to the Enemy Property Law of November 21, 194/ (Official
Gazette No. 2 of February 6, 1945). The evidence of claiment to
the effect that her mother was not of German ethnic origin or
citizenship is, therefore, irrelevant,

If we understand the purport of claimant's argument in this
respect, however, it is that since the decedent was not of German
ethnic origin or citizenship, her property could not fall within
the terms of the Inemy Property lLaw, and therefore the property
could not have been taken under that law, since it was mistaken
or illegal, Claimant then selects a later law, the Nationalization
Law of April 28, 1948, as the law taking the properties.

To entertain the notion that governments take property only
if they abide by the provisions of their internal law in so doing
is to put a premium on illegal procedures and discourage legal
procedures. It would follow from claiment's argument that if the
property of an American citizen were subjected to the Enemy Property
_Lgy,‘no claimpruld lie therefor,_unless the action taken under the
law veg in confarmlty'with its prov1sions.

e

WQ mmat and ia re;eet so dangeraus and fallaeious a suggesti@na
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Commission found that the latter was taken pursuant to the Nation-
alization Lew of April 28, 1948. Ve consider that this point was
sufficiently discussed in the Proposed Decision, and there ig no
need to reiterate our holding in this respect. But we point out
that the Inemy Property law applied to German citizens only if it
was situated in the territory of Yugoslavia. It purported to have
extra-territorial effect only in the case of Yugoslav citizens and
is not specific or clear with respect to persons of German ethnic
origin,

As evidence that the property was not taken by the Eneny Property

Law, but was taken subsequent to the death of her mother, claimant has
submitted a letter by a Yugoslav attorney in Rijeka, who is stated to
have been in contact with a local attorney at Sromlje-Brezice., The

letter states:

"with this I state that the estate in Sromlje was neither
nationalised nor in any other way taken into possession

by the Yugoslav authorities until the 20-VII-1946 (July
20, 1946), i.e. until the day when lrs. Eugenie de Thierry
died,"

The suggasﬁion that the Govermment of Yugoslavia forbore to take this
property uaiil'the death of the mother, and theh.to take it on the

very day she died, is not one which we find credible.
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property, nor would inheritance taxes have been levied, if the
property had been taken prior to her mother's death. From this
premise claimant leape to the conclusion that the property wvas
nationalized on April 28, 1946, under the Second lationalization

Lav, But this is obviously a non sequitur. If this evidence shows

anything, it shows that in 1951 and 1952 the court and tax suthori-
ties had no knowledge, or did not consider, that the property had
ever been taken by the Government of Yugoslavia, by the Nationaliz-
ation law or any other law,

We do not consider that claimant has shown that the properties
in Sromlje, Woltschje and Brezice were taken by the Law of April 28,
lQAé, or at any time subsequent to the death of her deceased mother,
and the Froposed Decision will not be disturbed in this respect.

Claiment's second objection is that the mortgage of 200,000
dinars on the Sromlje property was paid and cancelled. As evidence
thereof she has filed a statement dated September 29, 1954, by the
National Bank of Yugoslavia, Ljubljana Branch, This document recites:

"The cancellation of this mortgage on the
‘above-mentioned land records was consented
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While the appraisal is, of
PP Sy course, based on hearsay, we con-

sider it to have some probative value and shall allow 225,000 as
the value of all personal property taken by the Government of
Yugoslavia,

Accordingly, thirty days having elapsed since the claimant
herein and the Government of Yugoslavia were notified of the
Commission's Proposed Decision on the above claim, and claimant's
objections and the brief and evidence filed by the Yugoslav Govern-
ment having received due consideration, in full asnd finsl dis-
position of the claim an award is hereby made to ?E}ma Marguerite
de Thierry, claimant, in the amount of $67,499.98 with interest on
$34,846.14;/$7,653.84‘ghd 325,000f;respectively, of that amount at
6% per annum from April 28,/i948, February 6, 1945, and October 15,
1946, respectively, the dates of taking, to August 21, 1948, the
date of payment by theiGovérnment of Yugoslavia, in the amounts of

¥
$658.73, $1,625.54 and $2,773.95, respectively, aqﬁptglﬁof 35,058.22.
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