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_____ 

UNITED STATES OF AMERICA, 
Appellee, 

-vs- 

MICAL BETHEA, 
Defendant-Appellant. 

_____ 

ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF CONNECTICUT 

PETITION FOR PANEL REHEARING 

Preliminary Statement 
The United States petitions for panel rehear-

ing in United States v. Bethea, 735 F.3d 86 (2d 
Cir. 2013) (per curiam). In Bethea, this Court va-
cated the judgment of the district court and re-
manded for further proceedings, holding that the 
district court’s denial of the defendant’s request 
for a sentence reduction under 18 U.S.C. 
§ 3582(c)(2) failed to comport with the procedur-
al requirements of Dillon v. United States, 130 S. 
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Ct. 2683 (2010) and United States v. Wilson, 716 
F.3d 50, 52 (2d Cir. 2013) (per curiam). The gov-
ernment does not challenge that portion of the 
Court’s decision.  

In Section II of the opinion, however, this 
Court observed that, on remand, the district 
court should apply the sentencing scheme of the 
Fair Sentencing Act of 2010 (“FSA”), which was 
not applied at the original sentencing because 
Dorsey v. United States, 132 S. Ct. 2321 (2012), 
had not yet been decided. In doing so, this Court, 
in effect, directed the district court to use a 
§ 3582(c)(2) proceeding to correct an error that 
occurred at the original sentencing. This ap-
proach appears inconsistent with Dillon and 
United States v. Mock, 612 F.3d 233 (2d Cir. 
2010 (per curiam). At a minimum, Dillon and 
Mock suggest that this complex question should 
be considered in a future case where, unlike 
here, the parties have briefed the issue for the 
Court. Accordingly, the government respectfully 
requests that this Court reconsider the language 
in Section II of its opinion that suggests that a 
district court may correct a sentencing error in a 
§ 3582(c)(2) proceeding. 

Statement of the Case 
On June 29, 2010, the defendant pled guilty 

to one count of distribution of more than five 
grams of cocaine base, in violation of 21 U.S.C. 
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§ 841(a)(1) and (b)(1)(B). GA4.1 On September 
20, 2010, after the enactment of the FSA, but be-
fore the Supreme Court’s decision in Dorsey, the 
district court sentenced the defendant principal-
ly to 80 months of imprisonment. GA5. The de-
fendant did not appeal or collaterally attack his 
sentence. 
 On September 22, 2011, the defendant re-
quested a sentence reduction under 18 U.S.C. 
§ 3582(c)(2). GA6. On March 5, 2012, the district 
court entered an order denying the defendant’s 
motion. GA6-7. 
 On appeal, the defendant argued that the dis-
trict court erred in denying his motion because 
the 80-month term of imprisonment was sub-
stantively unreasonable and the district court 
failed to articulate a sufficient basis for refusing 
to reduce his sentence. The defendant did not 
argue that the district court’s failure to apply 
the FSA’s sentencing scheme at the original sen-
tencing was an error that could or should have 
been corrected in the § 3582(c)(2) proceeding.  
 In vacating the judgment and remanding, 
this Court concluded that the district court had 
failed to articulate fully whether the defendant 
was eligible for § 3582(c)(2) relief and whether 
the § 3553(a) factors counseled in favor of a re-
duction. 735 F.3d at 87-88. Then, in Section II, 
                                            
1 The Government Appendix filed with the govern-
ment’s brief in this appeal is cited as “GA__.” 
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this Court announced that the district court’s 
failure, pre-Dorsey, to apply the FSA’s new man-
datory minimum sentencing scheme should be 
corrected at the § 3582(c)(2) proceeding on re-
mand. Id. at 88. In particular, the Court ob-
served that because the quantity of crack cocaine 
at issue in the defendant’s case subjected him to 
a 5-year mandatory minimum term under pre-
FSA law, but required no mandatory minimum 
under the FSA, the district court was required to 
consider the defendant’s new guidelines range—
calculated without a mandatory minimum 
term—on remand. Id.  

Argument 
The government respectfully requests that 

this Court reconsider the language in Section II 
of its opinion which suggested that the district 
court could correct a sentencing error in a 
§ 3582(c)(2) proceeding. This language is at odds 
with Dillon and its progeny and improperly ex-
pands the scope of § 3582(c)(2) proceedings. Fur-
ther, this issue was neither briefed nor argued in 
this Court, and thus the government respectfully 
requests that this question be left open for defin-
itive resolution, if necessary, in a future case.2  
                                            
2 The government notes that this issue is unlikely to 
arise in any subsequent appeal in this case. Shortly 
after this Court issued a certified copy of its opinion 
to the district court, the district court entered a new 
order denying a sentence reduction under 18 U.S.C. 
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 In Section II of Bethea, this Court noted that 
the district court’s failure to explain its decision 
denying relief under § 3582(c)(2) was especially 
problematic because the district court had erro-
neously failed to apply the FSA’s new mandatory 
minimum scheme when calculating the defend-
ant’s guidelines range at his original sentencing 
and in the § 3582(c)(2) proceeding. 735 F.3d at 
88. In effect, then, the Court suggested that the 
court erred in a § 3582(c)(2) proceeding by failing 
to correct an error made in the original sentenc-
ing proceeding. 
                                                                                         
§  3582(c)(2). The court acknowledged that the de-
fendant was eligible for a sentence reduction, but 
concluded, as a matter of discretion, that such a re-
duction was unwarranted in light of the need to pro-
tect the public. Accordingly, any appeal from that 
decision would not require consideration of whether 
the FSA error could be corrected in a § 3582(c)(2) 
proceeding. 

The government notes that the defendant has 
filed—under the docket in this appeal—a motion to 
vacate the district court’s latest order, claiming that 
the district court was without jurisdiction to enter 
that order until the mandate issued from this Court. 
Even if the validity of the district court’s latest order 
were properly before this Court in this appeal, the 
government respectfully suggests that the defend-
ant’s current motion does not warrant any relief be-
yond a direction that the district court re-enter its 
order upon issuance of the formal mandate from this 
Court.  
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This language, however, appears inconsistent 
with Dillon and its progeny, all of which have 
held that § 3582(c)(2) proceeding is strictly lim-
ited and should not become a “plenary resentenc-
ing proceeding.” United States v. Johnson, 732 
F.3d 109, 116 (2d Cir. 2013).  

Section 3582(c)(2) provides a procedural 
mechanism for a defendant to receive the benefit 
of an amendment to the Sentencing Guidelines 
that lowers his sentencing guidelines range. 18 
U.S.C. § 3582(c)(2). As the Supreme Court has 
made clear, however, the fact that the district 
court may reduce a defendant’s sentence to ad-
dress a guideline amendment that subsequently 
reduces his guidelines range, does not mean that 
the district court may reconsider other parts of 
the defendant’s sentence, even if there were er-
rors committed at the original sentencing. In 
particular, the Supreme Court has held that a 
court considering a motion under § 3582(c)(2) to 
apply a retroactive guideline amendment may 
replace only the amended guideline in the sen-
tencing calculus, and must leave all other de-
terminations made at the original sentencing 
proceeding intact: 

Specifically, § 1B1.10(b)(1) requires the 
court to begin by determin[ing] the 
amended guideline range that would have 
been applicable to the defendant had the 
relevant amendment been in effect at the 
time of the initial sentencing. In making 
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such determination, the court shall substi-
tute only the amendments listed in subsec-
tion (c) for the corresponding guideline 
provisions that were applied when the de-
fendant was sentenced and shall leave all 
other guideline application decisions unaf-
fected. 

Dillon, 130 S. Ct. at 2691.  
After setting forth this central principle, the 

Supreme Court applied it to the facts of the case 
before it. There, the defendant argued that the 
district court erred in failing to correct two sen-
tencing errors when it ruled on his motion under 
§ 3582(c)(2). Id. at 2693-94. The Supreme Court 
rejected that argument, holding that “[b]ecause 
the aspects of his sentence that Dillon seeks to 
correct were not affected by the [amended guide-
line], they are outside the scope of the proceed-
ing authorized by § 3582(c)(2), and the District 
Court properly declined to address them.” Id. at 
2694. 
 This Court has applied the same principle in 
its own cases interpreting § 3582(c)(2). In United 
States v. Mock, for example, the defendant ar-
gued that he was eligible for a sentence reduc-
tion because the district court had erroneously 
sentenced him as a career offender at his origi-
nal sentencing. 612 F.3d 133, 135-36 (2d Cir. 
2010) (per curiam). The Court rejected this ar-
gument, noting that in a § 3582(c)(2) proceeding, 
a defendant “may not seek to attribute error to 
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the original, otherwise-final sentence . . . .” Id. at 
137. In other words, because § 3582(c)(2) does 
not authorize a plenary resentencing, “regard-
less of whether there is merit to the defendant’s 
argument that the district court committed . . . 
error . . . at his original sentencing, neither the 
district court nor this Court is authorized to con-
sider that contention in the context of a motion 
pursuant to 18 U.S.C. § 3582(c)(2).” Id. at 138. 
See also Johnson, 732 F.3d at 116 (holding that 
§ 3582(c)(2) does not authorize a plenary resen-
tencing proceeding); Cortorreal v. United States, 
486 F.3d 742, 744 (2d Cir. 2007) (per curiam) 
(holding that although United States v. Booker, 
543 U.S. 220 (2005) affected the application of 
the guidelines, it was not a guidelines amend-
ment cognizable in a § 3582(c)(2) proceeding). 

Applying this principle—that a § 3582(c)(2) 
proceeding may not be used to correct errors 
made at the original sentencing—in this case 
would suggest that the district court should not 
correct its original error and apply the FSA in 
the § 3582(c)(2) proceeding here.3 At the defend-
ant’s original sentencing, in September 2010, the 
                                            
3 The fact that a § 3582(c)(2) proceeding is not avail-
able to a defendant to correct the erroneous applica-
tion of pre-FSA standards to his case does not leave 
the defendant without remedy. Such a defendant 
could challenge the district court’s decision on appeal 
or through a petition for collateral relief under 28 
U.S.C. § 2255. 
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district court applied the pre-FSA standards to 
sentence the defendant based on a 60-month 
mandatory minimum term as set forth in 21 
U.S.C. § 841(b)(1)(B). After Dorsey, there is no 
doubt that this was procedural error, and that 
the court should have sentenced the defendant 
based on the FSA standards, which would have 
allowed the court to sentence the defendant with 
no mandatory minimum penalty. But under Dil-
lon and Mock, the proceeding under § 3582(c)(2), 
was not the place to correct this error.  

Indeed, on this issue, Dillon and Mock are di-
rectly on point. In both cases, the defendants ar-
gued that the district court should have correct-
ed a sentencing error when it ruled on their re-
spective motions under § 3582(c)(2), but in both 
cases, these arguments were rejected because, 
regardless of the merits of the defendants’ ar-
guments about the alleged errors at sentencing, 
the requested relief was beyond the scope of 
§ 3582(c)(2). As applied here, Dillon and Mock 
would suggest that regardless of the merit of the 
defendant’s argument that the district court 
committed procedural error at his sentencing 
(i.e., erroneously applied pre-FSA standards to 
his case), that error is not cognizable “in the con-
text of a motion” under § 3582(c)(2). Mock, 612 
F.3d at 138; see also Dillon, 130 S. Ct. at 2694. 
Accordingly, this Court’s language in Section II 
suggesting that the FSA error was cognizable in 
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a motion under § 3582(c)(2) appears inconsistent 
with Dillon and Mock.  

At a minimum, Dillon and Mock suggest that 
the question purportedly resolved by this Court 
in Section II of its opinion—how to calculate the 
defendant’s guidelines range in a § 3582(c)(2) 
proceeding when the district court erroneously 
applied pre-FSA standards at the original sen-
tencing—is a complicated question. Given the 
complexity of this question, and the complete ab-
sence of briefing on this issue before this Court,4 
the government respectfully requests that the 
panel amend its opinion to leave this question 
open for resolution in a future case, after full ad-
versarial briefing.  

                                            
4 Although the government was aware of this poten-
tial issue in this case, in the absence of any argu-
ment in the defendant’s brief that the district court 
should have corrected the FSA error in the 
§ 3582(c)(2) proceeding, the government did not ad-
dress this question in its brief. But see Bethea, 735 
F.3d at 88 (suggesting that this issue “eluded” the 
parties in this case). 
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Conclusion 
 For the foregoing reasons, the petition for re-
hearing should be granted. 
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