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POINTS TO REMEMBER

Bond Swappin

The Fraud Section Criminal Division has received numerous

referrals from the banking regulatory agencies concerning the practice

of ubond swapping

This practice is essentially as follows

bank sells to broker security presently held by the bank at

price substantially greater than the prevailing market value The

bank simultaneously purchases different security and records its

market value at price sufficiently above the present marketvalue

The bonds sold to the banks are priced high enough so that the sales

man covers his loss and often times receives better security than

the one sold to the bank less speculative but with present low

value The results of such transactions are To defer the

accounting for the loss on the security sold from the banks portfolio

and To establish book value for the newly purchased security in

excess of the market quotation prevailing at the time of the purchase

Such activity could result in false entries being made in the

books and records of the bank in violation of 18 1005 or 1006

The regulatory agencies of the Federally related banks have

notified the banking industry that this practice of trading bonds on

the basis of fictitious cost prices is unsafe and unsound banking

practice and may subject the banking officials to criminal prosecution

The Fraud Section has evaluated this practice and feels that the

regulation of bond swapping should ordinarily be considered an ad

ministrative function to be controlled by the regulatory agencies

Nevertheless these referrals should be investigated to ascertain

whether there are indicia of aggravated fraud

Such investigation should be geared to determine whether

bank official received any benefit personally or acted with such

reckless disregard of the banks interest as to indicate an intent

to injure or defraud it or the examining authorities Investigation

should also disclose whether the security dealer was involved in

widespread scheme to defraud these banks

The only prosecution involving bond swapping that we are

aware of was commenced in the Eastern District of Mississippi

in United States Harrison in 1947 The indictment charged
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the president of the bank as principal and the dealers as aiders and

abettors-in violation of 18 U.S.C 656 misapplication of bank funds
Pleas of nob contendere were entered by the dealers and the president

was adjudicated permanently incompetent to stand trial

In an appropriate situation prosecution could be maintained

under one of the following sections

Prosecution under 18 U.S.C 1005 It appears that it would

be possible to prosecute the bank officials for violation of 1005 and

the securities salesman as aiders and abettors The problem with

this type of prosecution appears to be that the banking officials are

not deriving any personal benefit and are only delaying the reflection

of the loss on the banks statements It is true that 18 U.S.C 1005

can be utilized to prosecute an official for making false entries in

the books and records for the purpose of deceiving the regulatory

agencies nevertheless given the isolated facts of false entry to

delay the accountability of these bonds it does not appear that such

case would have much jury appeal or would alone show the intent

to injure or defraud

Prosecution under 18 656 If the added factor can

be shown that the banker is personally obtaining some benefit from

the reflecting of false bond values in the records of the bank it

would appear that this would warrant consideration of prosecution

under both 18U.S.C 1005 and 656

Possible prosecution under 18 1341 There is

possibility of prosecuting the bank official and the securities

seller for violation of this section if it can be shown that there

was scheme or artifice for obtaining money or property by

means Of false or fraudulent pretenses and use of the mails

in connection therewith

In light of the foregoing the Fraud Section shall maintain

list of the dealers and banks involved in order to assist the United

States Attorney in proving an overall scheme Because of this

novel practice the Fraud Section would like to be advised of any

prosecution or investigation undertaken in this area

At present we are aware of referrals as to the following banks

and dealers
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Banks Dealers

Nebraska State Bank First Corporation

Bank of Prentiss Delta Securities Inc

Bank of Coushatta Speed-Fergusen Inc d/b/a

Gallatin Trust Savings National Securities Corp
Ravilli County Bank D.A Davidson Co
First National Bank Luling Texas First Federal Securities

First National Bank Gilman Illinois First Federated Securities Inc

Peoples Bank Trust Co Kentucky Municipal Securities Inc

First National Bank Aspermont Texas Hibbard OConnor Weeks Inc

First State Bank of Gackle First American Corp
Muir Wilson Muir United Municipal Investment Corp
Corbin Deposit Bank Trust Co Southwest Securities Corp
The Osgood State Bank Columbian Securities Corp
Farmers State Bank of Crosby Channer Newman Securities Co
Louisiana Bank Trust Co First American Security Inc

Raney Brothers

First National Bank of St Paul

A.S Hart Co

Criminal Division
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ANTITRUST DIVISION

Assistant Attorney General Richard McLaren

DISTRICT COURT

SHERMAN ACT

COMPLAINT AND INDICTMENT FILED UNDER SECTIONS
AND OF ACT

United States Air Conditioning Refrigeration Wholesalers
et al Ohio CR 70-491 August 28 1970 60-156-50

United States Air Conditioning Refrigeration Wholesalers
et al N.D Ohio Civ C70-829 August 28 1970 D.J 60-156-55

On August 28 1970 grand jury at Cleveland returned two-

count indictment charging the Air Conditioning and Refrigeration

Wholesalers ARW Franklyn Carter present ARW Executive

Director and Thomas Muir former ARW Executive Director
with violating Sections and of the Sherman Act by conspiring to

monopolize the replacement market for refrigerant gas and un
reasonably restraining trade in the distribution of such gas in the

replacement market The manufacturers of the refrigerant gas- -E
du Pont de Numours and Company Allied Chemical Corp Kaiser

Aluminum Chemical Corp Pennwalt Corp Racon Incorporated

and Union Carbide Corp --were named co-conspirators in the indict

ment along with the individual members of the ARW At the same time

companion civil suit was filed naming both the ARW and the manu
facturers as defendants

ARW is trade association whose members sell parts and

supplies including refrigerant gas to contractors and servicemen
for the installation and repair of air conditioning and refrigeration

equipment This market is known as the replacement market and

approximately $52 millionworth of refrigerant gas is sold annually

by the manufacturers for replacement purposes ARW members
account for over 50% of the purchases of such gas for use in the

replacement market

The indictment charges that pursuant to the conspiracy the

defendants and co-conspirators agreed to

Exclude business concerns other than air

conditioning and refrigeration wholesalers whether
ARW members or not from competing with ARW
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members in the sale of refrigerant gas for replace
ment purposes and

Restrain competition including price

competition in the sale of refrigerant gas for re
placement purposes

The complaint alleging the same violations as the indictment

seeks to make the manufacturers take certain steps to restore competition
in the distribution and sale of refrigerant gas for replacement purposes
It also seeks to abolish the ARW

Staff Carl Steinhouse Dwight Moore Rodman

Douglas and Robert Zuckerman Antitrust Division
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CIVIL DIVISION

Assistant Attorney General William Ruckeishaus

couRTs OF APPEALS

COMMODITY DISTRIBUTION PROGRAM

SECY OFAGRICULTURES REQUIREMENT THAT COMMUNI
TIES PAY LOCAL DISTRIBUTION COSTS AS PREREQUISITE TO
PARTICIPATION IN COMMODITY DISTRIBUTION PROGRAM IS

CONSISTENT WITH RELEVANT STATUTES AND EQUAL PRO
TECTION

Doris Tucker et al clifford Hardin C.A No
7556 August 14 1970 147-36-15

The Secretary of Agriculture has long required that as pre
requisite to the receipt of surplus agricultural commodities under

the Commodity Distribution Program communities must pay local

distribution costs Until 1968 22 Massachusetts participated each

paying the local cost of administration In that year when the State

took over all welfare functions and costs it continued to pay the

local distribution costs for the 22 communities but did not pay
those costs for the about 329 communities which had not participated

Plaintiffs local welfare rights organization and several indigent

women sought declaratory and injunctive relief against the Secretary

contending that the local payment rule was contrary to both the Con-

gressional intent behind the program and Equal Protection

The First Circuit rejected both arguments The Court began by

noting that the regulatory provisions of the Commodity Distribution

Program have their origin in two statutes section 32 of the Agri
cultural Adjustment Act of 1935 which creates fund to be used for

encouraging among other things consumption of commodities by

low income persons and the Agriculture Act of 1949 U.S.C
1431 Supp which authorizes the Commodity Credit Corporation

CCC to dispose of surplus commodities to among others needy

persons The CCC is authorized to pay handling and distribution

costs up to the time of delivery to the local community The Secre

tary has implemented these enactments with regulations which

create the Commodity Distribution Program and require communities

to bear local distribution costs except for limited number of very

poor communities The Court upheld the validity of the local costs

requirement concluding that providing assistance to needy persons

was only one of the purposes of the Acts in question which were
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designed primarily to assist farmers and that the Secretarys lirnita

tion..of the funds used to pay local costs was consistent with the

Congressional intent

Moreover the Court held that needy persons in non-participating

communities were not denied equal protection Relying on Dandridg

Williams 397 U.S 471 1970 key case in the poverty law area

the Court held that classification would be upheld if it had reason

able basis Such basis was found in the requirement that local

communities shoulder their own distribution costs requirement

which conserves the funds available for the Secretary to achieve the

primary purpose of the Acts protection of the farm markets
Massachusetts funding of only those communities which earlier paid

their own costs was found not tinreasonable

Staff Alan Rosenthal James Hair Civil Division

MANDAMUS OF DISTRICT JUDGE

GOVERNMENTS PETITION FOR WRIT OF MANDAMUS
HOLDING THAT DISTRICT JUDGES ACTION IN REMANDING

.S CASE FOR ADMINISTRATIVE PROCEEDINGS WAS INCONSISTENT

WITH MANDATE OF COURT OF APPEALS GRANTED

Lewes Dairy Inc et al Clifford Hardin Honorable

Caleb Layton III District Judge for the Dist of Delaware

Nominal Respondent C.A No 18858 July 1970 D.J
106-15-11 through 13

This case began approximately ten years ago when Lewes Dairy

filed an administrative petition with the Secretary of Agriculture

challenging the validity of milk marketing order as applied to it

The Secretary upheld the validity of the order Lewes sought judicial

review in the district court the district court reversed the Secretary

on the basis of theory not presented to the Secretary 214 Supp
616 the Government appealed the Court of Appeals reversed the

district court and ordered the case remanded to the Secretary so

that Lewes could establish the factual predicate for the new theory

337 F.Zd 827 After an administrative hearing the Secretary

again upheld the validity of the order the district court again re
versed the Secretary 260 Supp 921 the Court of Appeals again

reversed the district court expressly holding that the challenged

marketing order as applied to Lewes was valid 401 2d 308
Lewes unsuccessfully petitioned for rehearing and then for

certiorari arguing inter alia that it was misled at the adminis

trative hearing and that it had had no reason to anticipate the burden
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of proofirnposed upon it by the second Court of Appeals decision

Undaunted Lewes filed motion in the district court to remand
the case to the Secretary so that it could have another opportunity to

prove its cases It based this motion on the same points it had

raised in its rehearing and/or certiorari petitions When the district

court granted this remand motion the Government petitioned the

Court of Appeals to order the district judge to enter judgment
for the Secretary and to release approximately $400 000 in funds

that had been escrowed during the pendency of the judicial review

proceedings in two companion enforcement actions Our petition

was granted after being heard by the panel which had issued the

mandate being construed In short opinion the Court stated that

the district courts order

remanding this cause to the Secretary of

Agriculture for submission of further

evidence is inconsistent with the opinion

of this Court in Lewes Dairy Inc et al

Freeman 401 Zd 308 1968 and

the terms of the mandate based thereon

and was beyond the Judges province

Lewes once again unsuccessfully petitioned for rehearing petition

for certiorari has been filed

Staff Alan Rosenthal and Judith Seplowitz

Civil Division

SELECTIVE SERVICE

SEC 10b3 OF SELECTIVE SERVICE AND TRAINING ACT
PRECLUDES JUDICIAL REVIEW OF PLAINTIFFS I-A CLASSIFICA
TION HE MAY CHALLENGE THAT CLASSIFICATION ONLY BY
HABEAS CORPUS FOLLOWING INDUCTION OR AS DEFENSE TO
CRIMINAL PROSECUTION FOR REFUSAL TO SERVE

Jerry Don Bookout Geraldine Thomas C.A No 23 757
July 27 1970 D.J 25-12C-318

Plaintiff was classified I-A and ordered to report for induction

into the service He brought an action in the district court alleging
inter alia that he was full time minister and therefore entitled to

an exemption that alternatively he was entitled to an exemption as

conscientious objector that the draft board had committed several
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procedural errors and that he would suffer irreparable injury if

inducted into service Plaintiff sought judgment that he was en
titled to an exemption and an injanction against his induction

The Ninth Circuit ruled that under Sec l0b3 of the Act

50 U.S 460b3 which pertinently provides that mb judicial

review shall be made of the classification or processing of any

registrant by local boards except as defense to criminal

prosecution the Federal courts lacked jurisdiction to entertain

this action The Court distinguished both Oestereich Selective

Service System 393 US 233 1968 and Breen Selective

Service Local Board No 16 396 U.S 460 1970 on the ground

that in those cases the petitioners were denied an exemption or

deferment because of conduct unrelated to the exemption or defer

ment petitioners were ordered inducted after they surrendered

their registration certificates to protest the war in Vietnam

Instead the Court determined that this case was much closer to

Clark Gabriel 393 U.S 256 1968 in which the board rejected

petitioners claim to classification as conscientious objector and

classified him I-A In Clark the Supreme Court determined that

Sec lOb3 precluded pre-induction judicial review of petitioners

claim that he was entitled to an injunction that his classification

had no basis in fact and that members of the board were improperly

motivated by bias and hostility against those claiming to be con
scientious objectors

Bookout is an important case which squarely holds that plain
tiffs claims involved classification or processing within the

meaning of 10bc and therefore the district court lacked juris

diction The Ninth Circuit noted that plaintiff could assert his

claims either in the criminal action pending against him for

failure to report for induction or by habeas corpus following

his induction

Staff Alan Rosenthal Civil Division
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Shiro Kashiwa

COURTS OF APPEALS

WATER RIGHTS

INDIANS INTERVENTION II\ITERVENTION BY TRIBE IN WATER
RIGHTS SUIT BY DENIED BECAUSE OF UNTIMELINESS AND
LACK OF INTEREST IN SUBJECT MATTER

United States Alpine Land Reservoir Co et al Pyramid

Lake Paiute Tribe C.A No 24156 August 24 1970 D.J 227333

The Tribe sought intervention in this action instituted in 1925 by

the United States to quiet title to the Governments rights and to fix

the relative rights of over 400 defendants to Carson River waters in

Nevada Evidence was received between 1929 and 1940 In 1949 and

l950 temporary decrees were entered and water master was

appointed to administer the river In 1951 the water master filed

proposed decree which was amended in 1958 Asserting water rights

in the Truckee River and in Pyramid Lake the Tribe in 1968 filed

motion to intervene which was opposed by both the United States and

the defendants Rights of the Tribe to Truckee River waters are set

out in decree in United States Orr Water Ditch Co No A3
Nev and specify priority of 1859 in Truckee waters The

Tribe asserted that by reason of the unitized operation of the

Carson and Truckee Rivers and the provision for diversion of

Truckee waters to the Carson to replace Carson waters used for

Federal reclamation project the Tribes water rights in the Truckee

River are affected

Observing that The timely application requirement of Rule

24 applies to Indians as well as other litigants the Ninth Circuit

affirmed the district courts denial of the Tribes motion to inter

vene The Tribes motion was 43 years after the complaint and 27

years after the trial concluded The argument was rejected that

the Tribe could not maintain its own suit until 1966 when 28

1362 was enacted Declaring that the purpose of that statute was

to eliminate the jurisdictional amount in Federal question cases by

tribes the Court ruled that the Tribe could have intervened before

1966 if it had the requisite interest in the subject matter of the suit

The Court then agreed that since the Tribe has no interest in

Carson River waters and the Tribes water rights to the Truckee

River are not involved in this suit and cannot be affected by
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adjudicating or settling rights in the Carson the Tribe is not affected

in the practical sense required by Rule 24a3 Civ

Staff Henry Depping James Moorman

Land Natural Resources Division

ENVIRONMENT

INTERLOCUTORY AEC RULING REFUSING EVIDENCE OF
THERMAL POLLUTION NOT REVIEWABLE

Thermal Ecology Must Be Preserved an unincorporated associa

tion Concerned Petitioning Citizens an unincorporated association

The Michigan Steelhead and Salmon Fishermens Assn an unin

corpo rated association Michigan Lake Stream Associations Inc
non-profit corporation and Sierra Club The Atomic Energy

commission the United States C.A D.C No 24 458 July 20
1970 D.J 90-1-2-907

In class action petitioners sought stay of hearings conducted

by the Atomic Energy Commission for the purpose of determining

whether Consumers Power Company should be licensed to produce

electric power on the ground that Commission ruling effectively

precluded them from offering evidence of thermal pollution at those

hearings which they were entitled to show under the National En
vironmental Policy Act

The Court denied the temporary stay motion utilizing the

rationale that no final order had been entered by the Commission

and that stay could be granted by the court only as an incident

to review of the final order In elaborating the Court noted that

the possibility that an agency may make an error that is beyond the

effective reach of court is part of the price we pay for the ad
vantages of an administrative process and that the process would

be clogged if there were interlocutory appeals to the courts In

effect The denial of interlocutory appeals goes on the assumption
that appeals from final orders are realistic and effective

Staff Edmund Clark Land Natural Resources Division

DISTRICT COURT

ENVIRONMENT

DENIAL OF PERMIT TO DREDGE IN NAVIGABLE WATERS ON
GROUNDS OTHER ENVIRONMENT THAN OBSTRUCTION TO NAVIGA
TION
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Coastal Petroleum Co Secretary of the Army et al

Fla No 68-951 D.J 90-1-18-825

Coastal Petro1eum Co brought an action to enjoin the denial of

Corps of Engineers permit to engage in dredge mining of limestone

from the bed of Lake Okeechobee in Southern Florida The permit

was denied at the direction of the Secretary of the Army because

of anticipated adverse impact of the mining activity upon the environ

rnent Coastal Petroleum Co contended that the only ground upon
which such denial could be premised was unreasonable obstruction

of navigation No such obstruction was present in this case After

severing the issue of damages for later consideration Judge Clyde

Atkins ruled in memorandum opinion rendered July 1970 that

the denial was invalid since not premised upon an unreasonable ob
struction of navigation Judge Atkins relied upon the decision of the

district court in Zabel Tabb Civil 67-200 Fla
90-1-23-1334 Notwithstanding this ruling Judge Atkins refused

to order the issuance of permit on the ground that the public

interest in preservation of the environment outweighed the private

interest involved The court set date for determination of the

amount of damage suffered by Coastal Petroleum

On July 16 1970 the U.S Court of Appeals for the Fifth

Circuit reversed the district court in Zabel Tabb motion

to reconsider the July 1970 ruling by Judge Atkins in light of

this development has been made

Staff Assistant Attorney Robert Silverstein Fla
and Irwin Schroeder Land Natural Resources Division
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TAX DIVISION

Assistant Attorney General Johnnie Walters

DISTRICT COURT

INTERPLEADER SUIT

LIEN FORECLOSURE ON INTERPLEADED FUND

Continental Bank Trust Co Dennett et al Utah No
203-68 jury verdict 9/26/70 D.J 5-77-688

fund of $7 052 was levied upon by the Internal Revenue Service

and was interpleaded by the Continental Bank Trust Co The fund

representing the proceeds of two cashiers checks was claimed by the

taxpayer John Elwood Dennett as trustee for certain third-persons

The fund was also claimed to be the property of another party to the

suit Dwayne Harrison and was claimed by the trustee of

Dennetts bankruptcy and the United States

The taxpayers answer to the Governments cross-complaint

put in issue the merits of the 1961 income tax which had been computed

by the Internal Revenue Service on the net worth and expenditures

method The taxpayer made demand for jury trial The Govern
ment opposed this on the basis that lien foreclosure suit is equitable

but the court decided to impanel an advisory jury

The case was tried and submitted to the jury on special inter

rogatories The jury found disputed waiver extending the time

for assessment of the tax was not signed in blank as contended by the

taxpayer but had been completed to include specific reference to the

year 1961 the taxpayer understood and intended the waiver to

relate to the taxable year 1961 the taxpayers taxable income for

1961 was $111 065 81 as contended by the Government rather than

$3 055 78 as reported on the tax return or some other amount and

at the time of the Internal Revenue Service levy the fund was the

property of the taxpayer free of any trust

The court directed that findings of fact and conclusions of law

be submitted consistent with the verdict

Staff Assistant U.S Attorney Ralph Klemm Utah
and John Gauntt Tax Division


