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T0 ALL OF THE UNITED STATES ATTORNEYS,

THEIR ASSISTANTS, AND THE PERSONNEL OF

THEIR OFFICES, I EXTEND MY SINCERE GOOD
WISHES POR A HAPPY HOLIDAY SEASON.




LAW REVIEW ARTICLES

In Volume 2, No. 19 of the Bulletin, the Upited States Attorneys -
wvere requested to advise the attorneys in their districts of
Section 6325(b)(2) of the new Internal Revenue Code. In an effort to
secure a wider publication of this provision, Assistant United States
Attorney lLeonard L. Ralston, Western District of Oklahoma, prepared an
article which was published in the November, 1954 issue of the Oklahoma
Bar Journal. United States Attorney Frank D. McSherry of the Eastern
District of Oklahoma also prepared an article on this subject for pub-
lication, but Mr. Ralston's article was given priority because it was
received first. Both Mr. McSherry and Mr. Ralston are to be commended
for their initiative in this regard.

* * *

TEMPORARY APPOINTMENT

The attention of all United States Attorneys 13 directed to the
paragraph "Character Investigation" on page 3, Title 8 of the United
States Attorneys Manual, which prohibits entrance on duty pending com-
pletion of a character investigation. This provision applies also to
Assistant United States Attorneys. - SN L g

* * »

NEW DIRECT REFERRAL EROCEDURES

“The attention of the United States Attorneys is directed to:
Memorandum No. 119 dated December 8, 1954, setting out new direct re-
ferral procedures for marketing quota penalty cases. These instruc-
tions will be incorporated in permanent form in Title 7 of the-United
-States Attorneys Manual. The authority delegated to the United States
" -Attorneys for disposition of this class of cases should assist them

materially in reducing the backlog in this category. : -

SR SRR *

GRAND JURIES - I “f'

~ It Bas been noted that the reports received from United States
Attorneys reflect a sharp upturn in September in the number of crimi-
nal cases pending. It is believed that the reasons for this are the
large number of grand juries convened in August and September and the
fact that many: judges are on vacation at this time. In order to re-
duce such seasonal fluctuations, it is suggested that where posaible,
the United States Attorneys should arrange that grand juries be con-
vened at those times of the year when it can be reasonably expected
-that arraignments and diepositions can be made with promptness and
dispatch . -



‘ Bulletin. o . Ve

‘ CREDIT DUE _ A ‘
The office of United States Attorney Jacob S Temkin, District
of Rhode Island, successfully handled the case of United States v.
Catamore Jewelry COmpany reported in Volume 2, Nuﬁber 2n of the

Aeeistant Uhited States Attorney Robert K. Grean, Southern
District of California, handled the case of Valdez v. Brownell in -
both the lower court and the Court of Appeals. 8. This case vas re-
ported in Volume 2, ‘Number 25 of the Bulletin. - FS

* * *

JOB WELL DONE

United States Attorney N, Welch Morrisette, Jr., Eastern
District of South Carolina, is in receipt of a letter from the -
Attorney in Charge of the Regional Office of the Department of R
Agriculture, commending Assistant United States Attormey Irvine F..‘
Belser, . Jr. for ‘the fine work and effort exerted by him in the . ..
preparation and trial of a recent important tobacco marketing quota .
case. The letter stated that Mr. Belser's efforts accounted for the
Jjudgment in favor of the Government which was obtained in spite of
obstacles in the trial of the case which were not contemplated.

Mr. Belser was also commended by the Chairman of the State Agricul-
tural Stabilization and Conservation Committee for his work in this
case, and the Chairman stated that the favorable results obtained
therein will have a material effect in aiding the efficient adminie-

-tretion of the tobacco program throughout the State. .

e The Regionel Counsel of the Internal Revenue Service has written
to the Chief Counsel of that Service in Washington, commenting upon the
work done by Assistant United States Attorney Theodore F. Stoney,
Eastern District of South Carolina, in a recent case involving the con-
viction of 9 police officers and an alderman of the City of Charleston.

The letter stated that while Mr. Stoney did not participate in the trial
of the case in the lower court, he handled the appeal in a very commend-

able manner, and in his appearance before the Circuit Court of Appeals
showed an intimate knowledge of the facts and the law involved in the
case, which record was composed of 3500 or more pagee. e

The Assietant Secretary of the Interior hae written to Uhited
States Attorney Theodore F. Stevens, District of Alaska, Fourth

‘Division, commending him for the cooperative and effective manner in

which he assisted in terminating the unauthorized use of government -
property at Mt. McKinley National Park. The letter -observed that a -
situation which could have been highly detrimental to the Government's
operation of the Park was averted largely through the efforts of . ..
Mr. Stevens and Assistant United States Attorney George Yeager who
rendered able assistance in the matter.




In a letter to United States Attorney Hugh K. Martin, Southern .
District of Ohio, the Administrator of the Washington Regional Office,
Securities and Exchange Commission, expressed his appreciation for the
very gratifying conclusion achieved in a very complicated securities ...
case. The case which had been pending since 1951 had been regarded as
hopeless by Mr. Martin's predecessor who had recommended dismissal .
because of the open hostility of the Government witnesses. The Regional
Administrator also congratulated Assistant United States Attorney James E.
Rambo for his prosecution of the case and for his extremely able argument
and presentation vhich convinced the court and the Jury of the Justice of
the prosecution,’ﬁ‘ : P i SO :

The Post Office Inspector at Alexandria, Louisians has vritten to
United States Attorney T. Fitzhugh Wilson, Western District of Louisiana,
conveying his personal appreciation of the efforts of Assistant United
States Attorney Edward V. Boagni for the very capable and efficient manner
in which he handled an exceedingly difficult and complicated trial in a. -
recent mail fraud case. The Inspector pointed out that Mr. Boagni's argu-
ment before the Jjury was such a logical summation of all of the evidence R
that it all but precluded any verdict but guilty. : ";A; Lo Ao

The Operating Director of the St. Louis Crime Commission has vritten
to the Attorney General congratulating the Department staff as well as
United States Attorney Clifford M. Raemer, Eastern District of Illinois,
for their work in securing convictions in two recent cases involving labor
racketeers, and expressing the Commission's gratitude to the Department
for scoring key convictions in the war against labor racketeering. 'The
Director paid special tribute to Assistant United States Attorney Edward G.
Maag for his thorough preparation and the skillful manner in which he tried
the most recent case, and stated that his closing argument was magnificent

R Assistant Attorney Generel H. Brian Bolland, Tex Division, has written
to United States Attorney Hugh K. Martin, Southern District of Ohio, ‘ex- -
pressing his sincere compliments to Assistant United States Attorney Loren G.
Windom for the excellent manner in which he tried the case of Friedberg v.
United States. With the recent affirmation by the Supreme Court of
Friedberg's conviction, this case has become an authority in the field of net
worth starting point evidence in criminal tax prosecutions. Mr. Holland
observed that the record was clear-cut and complete, particularly on the
principal issue raised by the petitioner, i.e., the net worth starting point
evidence, and that the presentation of the Government's case could hardly
have been improved upon. SR .

.,’

The Postmaster General has written to the Attorney General with regard
to the commendable work done by Assistant United States Attorney Donald F.
Potter, Western District of New York, in a recent case involving demands for
payments from applicants for positions in the Clyde, New York post office.
Mr. Summerfield stated that Mr. Potter did a splendid job in handling a
rather difficult case and that his performance at the trial and summation
to the jury seemed to be particularly effective. The Postmaster General
expressed his appreciation and commendation of the capable manner in which
Mr. Potter handled the case.




In recent editorials in the Ketchikan Alaska Chronicle and the
Ketchikan Daily News, United States Attorney Theodore E. Munsoh and .
Assistant United States Attorneys C. Donald O'Connor and Henry Csmarot,
District of Alaska, First Division, were highly commended for the .
capable manner in which they have carried out the work of that office.

""“The General COunsel of - the Central Intelligence Agency has expressed
his thanks to United States Attorney Leo A. Rover, District of Columbia,
for the expert guidance furnished by Assistant United States Attorney ..
Rufus E. Stetson, Jr. in a recent action brought against the Director of
Central Intelligence. The General Counsel stated that he and the other
agency officilals who took part in the case conferences were most impressed
by Mr. Stetson's grasp of the problem involved, the manner in which he
handled negotiations, and the soundness of his advice in connection with
the case, and that they felt that both his technical proficiency and ‘his
general intelligence were outstanding. United States Attorney Rover has
also received from the Director of the Alcohol and Tobacco Tax Division,
Treasury Department, a letter expressing his appreciation of the able '
manner in which Assistant United States Attorney Robert L. Toomey handled
a recent case brought against the Secretary of the Treasury, in which
Mr. Toomey secured a dismissal of the action.

C® T » e

NEW STANDARD FORM

The Department has approved a standard form for use in transfers
under Rule 20. The new form, USA 153, Consent to Transfer a Case for
Plea and Sentence, incorporates many of the suggestions submitted by
the United States Attorneys to whom it was sent for review. Available
supplies of the form are limited and United States Attorneys should ex-
haust their present stocks of forms for this purpose before requisition-
ing the new form o SR ‘

The following United States Attorneys vere recent visitors at the
Executive Office for United States Attorneys

James M. Baley, Jr., Western District North Carolina _
Rowland K. Hazard, Canal Zone :
Frederick W, Kaess, Eastern District, Michigan

The following Assistant United States Attorneys were also visitors

' Edgar G. Brisach, Eastern District, New York
Albert H, Buschmann, Eastern District, New York °
G. Thomas Eisele, Eastern District, Arkansas
Pierre P. Garven, New Jersey -

M. Hepburn Many, Eastern District, Louisiana ’
William Maynard, New Hampshire
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INTERNAL SECURITY DIVISIORN

" Assistant Attorney General William F. Tompkins

SUBVERSIVE ACTIVITIES

Contempt of Congress - Refusal to Ansver Questions. United States
v. Norton Antbony Russell. (D.C.) On December 15, 1954, a Federal Grand
Jury in the District of Columbia indicted Russell on sixteen counts of
contempt of Congress in violation of 2 U.S.C. 192 in connection with his
appearance before the Committee on Un-American Activities of the House -
" of Representatives on November 17, 1954k. The indictment arose from
questioning of the subject about alleged activities in the Young Commu-
nist League and the Communist Party. In refusing to answer, Russell
claimed privilege under the First Amendment to the Constitution and ex-
pressly disavowed privilege under the Fifth Amendment. .. '

Staff: Assistant United States Attorney William Hitz (p.c.)

¥

False Statement - Non-Communist Affidavit Filed with National Labor
Relations Board. United States v. Avalo A. Fisher (W.D. Wash.) On
December 3, 1954, Fisher was convicted on the first four counts of a six-
count indictment charging him with violation of 18 U.S.C. 1001 in that he
falsely denied his membership in and affiliation with the Communist Party
in three affidavits of non-Communist union officer filed with the National
Labor Relations Board on June 29, 1951, July 11, 1952, and June 5, 1953.
The verdict of guilty related to the two affidavits filed in 1951 and 1952.
The court has set December 28, 1954, for sentencing. '

Staff: Assistant United,Statés Attorney Richard D..Harrié
(W.D. Wash.) [ ' :




CRIMINAL DIVISION

Assistant Attorney General Warren Olney III

FOOD AND DRUG

Multiple Seizures. Dainty-Maid, Inc. v. United States (C.A. 6),
November 19, 1954. Multiple seizure actions were brought against a drug
and device alleged to be misbranded based upon the ground that the mis- -
branding charge had been the basis of a prior judgment so that wmltiple
seizures were authorized under 21 U.S,C, 334(a)(1). Appellant filed en
answer alleging that such misbranding had not been the basis of a prior -
Judgment and also filed a motion for dismissal upon the ground that only
one seizure was authorized. The claimant appealed from the order of the
District Court denying its motion to dismiss. In holding that the order
appealed from is not appealable, the decision of the Court of Appeals -
states:

It is conceded that the order appealed from is
not a final decision from which an appeal would lie
- ‘under the provisions of 28 U S C., 51291 E

' *****

©

_ The rights and liabilities of the parties in this
case have not been finally determined by the order of the ‘-
district court. ‘Whether the misbranding here alleged is -

- "such misbranding” as was the basis of the prior judgment
is primarily a factual question, ‘and this court is not a
trier of facts. The ends of justice will be better served
by deferring review until after a hearing and final judg-
ment in the district court on the merits. The parties are
entitled, no less than we, to the benefit of a record con-
taining factual findings and legal conclusions that can be
intelligently reviewed on appeal.

GOLD

Conspiracy; Penalties, United States v. Luther Joseph Weisner
(c.A.”2). The defendant was convicted in the District Court for the
Southern District of New York of conspiracy to violate the Gold Reserve
Act (31 U.S.C. 440, et seq.) and to defraud the United States, in viola-
tion of 18 U.S.C. 371l. In affirming the conviction, the Court of Appeals
for the Second Circuit held inter alia that although violation of the
Gold Reserve Act carries a civil penalty rather than a criminal sanction,
a conspiracy to violate the Act is a criminal offense punishable under the
first paragraph of 18 U.S.C. 371 which provides a greater maximum sanction
than that provided in the second paragraph for a conspiracy whose object
is to commit a misdemeanor., The Court said that the cure for the anomaly

e tH



7

that under the present Criminal Code a conspiracy to commit a non-criminal
offense may carry a greater punishment than a conspiracy to commit a mige

demeanor, "may well be something which the Congress will wish to congider, .
but the courts must take the statute as they find it." - - -

Staff: United States Attorney J. Edward Lumbard, Assistent
United States Attorneys Leonard B. Sand and Leonard
Maran (S.D. N.Y,) 7 - oo R ‘

FRAUD

False Claims; Conspiracy. United States v. Excel Tool and Die .
Company, Inc., Stephen G. Gillich, Anthony H. Blanken, Jr., and Joseph G.
Forster (M.D. Pa.). On May 0, 1954, a six-count indictment was returned
against the above subjects for causing false claims for labor charges to
be submitted to the Department of the Navy, in violation of 18 U.s.C. 287,
On the same date, a second indictment wes returned charging defendants
Gillich, Blanken and Forster with conspiring to defraud the Government,
in violation of 18 U.Ss.C. 371, S

Defendant corporation was a subcontractor to Daystrom, Inc., prime
contractor to the Department of the Army. During the performance of the
subcontract, defendants caused to be submitted to the Army by Daystrom
for reimbursement certain charges for direct labor allegedly incurred
by defendant corporation. Investigation disclosed that these vouchers
were fraudulent, in that charges for work performed at the home of cor-
poration officials, and janitorial and maid services at the home of
defendant Stephen G. Gillich were included therein,

After pleas of guilty were entered by all defendants, the Court on
‘October 18, 1954, sentenced Gillich to serve three years' imprisonment
on the conspiracy indictment and three years' on each of the six counts
of the false claims indictment, to run concurrently. Defendant Blanken
was sentenced to serve eighteen months' imprisonment on the conspiracy
indictment and eighteen months' on each of the six counts of the false -
claims indictment, all.to be served concurrently, Defendant Forster
was placed on probation fOr three years on each indictment, Defendant
Excel Tool and Die Company, Inc, was fined $6000. :

Staff: United States Attorney J. Julius Levy (M.D. Pa)

Falsification of Pay\Leave Records. . United States v. Clarence
Andrev Hurt (S.D. N.Y.). . On September 23, 1954, an information was
filed charging Clarence Andrew Hurt in three ecunts with violating '
18 U.S.C. 1001. As'part of his duties as & c¢ivilian Separation - ~. -
Counselor at Fort Jay, Governors Island, New York, Hurt was respon-
sible for completing the separation papers of military personnel
being discharged from service. Defendant defrauded the Government
by causing separation ray overpayments to be made by overstating the
amount of unused accrued annual leave due servicemen. Burt them




endeavored ‘to have .the servicemen split the overpayment vith hinu On
October 13, 1954, the defendant pleaded guilty to two counts of the in-
formation and the third count was dismissed. He was sentenced to onme
year and one day on each count, the sentences to run concurrently;

Staff: Asaistant United States Attorney David Jaffe
(s.D. N.Y.)

KIDNAPPING

. Interstate Transportation of Persons Unlawfully Abducted and Held
for Purposes of Administering Summary Punishment and Imposing Personal
Views of Morality; Conspirggz. United States v. George Wesley Skipper, .
et al. As reported in the Bulletin for November 27, 1953 (Vol. 1, Fo. 9),
‘at pa; page h on November 16 1953 thirteen former members of the Ku Klux
Klan were indicted for violations of 18 U.s.C. 1201 and 371 for having
kidnapped and flogged Mrs. Christine Rogers and her brother, Ernest _
Barfield Rogers, in November, 1951, Four of the defendants entered pleas
of guilty; one defendant died .on November 4, 1954, and the remaining eight
defendants were tried on December 3, 195h af*er having waived a Jjury A
trial. Five of those who vere tried were found guilty on both counts of .

the indictment. '
" This is the last of three cases, all successfully prosecuted against
more than 40 members of Klan organizations in the areas adjacent to the o
North Carolina-South Carolina boundary line who carried.on a wave of ter-

roristic activities in 1951 against alleged wrongdoers or immoral persons,

In a number of situations, the Ku Klux Klen groups abducted.and viciously

flogged persons whose deportment did not please these aelf-appointed -

arbiters of the morals of the community, end the Department investigated

every such incident, Federal jurisdiction based upon the Lindbergh Law -

(18 U.S.C. 1201) was found to exist and vigorous prosecution followed.

See Brooks v. United States, 199 F. 2d 336 (C.A. 4%, 1952). The convic- .

tions have had & most salutary effect in the area, with the result that

such incidents of violence have practically ceased to occur.l,-.. :

Staff: United States Attorney Julian T, Gaskill and Assistant
United States Attormey Irvin B. Tucker, Jr., (E.D. N.C.)

UNFOUNDED ALLEGATIONS BY DEFENDANTS

Bank Robberz_rmotions to Suppress, Alleged Threats of Torture.' B
United States Attorney Charles ¥, Herring, Austin, Texas, reports the
conviction of four bank robbers in United States v. Raymond Carl Browm,
et al. after the petit jury had been out only nine minutes. The triel
followed two and one-half days of argument at hearings on the defendants’
motions to suppress their confessions. In such motions and later at the .

trial the defendants alleged torture and threats of torture by the Texas
Rangers, including threats to drag one of the defendants behind an auto- . -
mobile with a chain attached to his handcuffs. Two defendants were o
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sentenced to fifteen years each and two others to five years each,
United States Attorney Herring points out that the trial was as well
publicized as the torture charges and that the verdict and sentence
completely exonerated the Texas Rangers., The successful conclusion
of this case should dissuade other defendants in this district from
making similar unrounded allegations.

NEW LEGISLATION

Legislative histories of the following statutes which were
enacted during the 834 Congress, lst and 24 sessions, have been
compiled by the Appeals and Research Section of the Criminal
Division and are on file in the Legal and Legislative Rssenrch
Unit of that Section. _ : o : :
Alien Sheepherders - Visas. ‘Public ﬁaa FNo. TT70.

Bail Jumping - Penalties. Public Law No, 603.
Business Corponetion Act, D. C. - Public Law Bo. 389.

Canal Zone - COmmunications Systems - InJury or Destruction.
Public Law No. 192, . . e

Census - Title 13 - Codification. Public Law No. 7ho.

Commnications Act of 1934, As Amended - Great Lakes - Safety by Radia,
" Public Law No. 590. .

Commnications Act of 1934, As Amended - Penalty. Public Lew 314,

Communications Act of 1934, As Amended - Sea Safety by Radio, . .
"Public Law No. 584. ‘

Contract Settlement Act of 19hh, A8 Amended. Public Law No. h31. B
Customs Simplification Act of 195k, Public Lev No. 768, - T
Defense Production Act Amendments of 1953. Public Lev No. 95

Docket Fees (28 U.S.C. '1923). Public Lev No. k0o,

Emergency Povers COntinuation Act - Extension. Public Lavs
..+ .., Nos, 12 and 96.. ' . T B

Expatriation Act of 195k. Public Law Fo. T72. .
Export COntrol Act, As Amended. Public Law No, 62.i

F, B. I. - Investigative Jurisdiction. Public Law No. T25.
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F. B. I. -“Us'e' of Neme, Public Lav Fo.. 670. o

Py

Federal-Ald Highway Act of 1954, Public Llaw No. 350. LR

Federal Property and Administrative Services Act of 195!& , As Amended -
Motor Vehicle Pools, Public Law No. T66.

Fireworks - Transportation. Public 'Law No. 385. ‘

Flamable Fabrics Act. Public Law No. 88, =

-

Flammable Fabrics Act, As Auended. Public Lav Fo. , 629,

Food, Drug and Cosmetic Act, As Amended - Factory Inspection. Public
Lav No. 217. .

7\, PR

Food, Drug and Cosmetic Act, As Amended Food Standards Regulations.
Public Law No. 335.

Food, Drug and Cosmetic Act, “As Amended - Pesticide Chemical Residues,
Public Law No. 518 o

R 2

Fugitives from Justice - Concealing. 'Publie Laﬁ Ro..""6>'02.
Guam Organic Act, As Amended - Jury Trial, 'Pu.blic Law No. 679.

-Healing Arts Practice Act, D. C., As Amended - Penalty. *Public
Law No. l|»2h

Housing Act of 195k. - Public Law No.- 560'. |
Immigration and Nationality Act, As Ainended’.:: f Public Law ¥o. 86,7
Indians - Jurisdiction.. Public Law Nc;.‘_ 280.
Indians - i,iquor_Laws, ) Public.Lew No. Zﬁ. . -
Indians - Personal Property. Public Law No, 281.

Internal i?evenue Code of 195k, Public Law No. 591. '
Investment Company Act of 1940, As Amended. | Pnblic Lav No. 577,
Japanese Elections - Citizenship of Voter'e. Public Lav No. 515.
Law Enforcement Act of 1953 , D.'. c. ‘Public Law No. 85. R

Merchant Marine Act, 1936 , As Amended - Ship Conetruction, ete.
Public Lav No. 781. e ‘
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Motor Vehicle Safety Responsibility Act, D. C. Public Law No. 365.
Mutual Security Act of 195h Public Lav Ho. 665, -

Narcotics, D.’ cf."»- Treatment- of ‘Users. Public Lews Fos. 76 .apd 355.
Narcotics = Oral Prescriptions. . Public st No. 729. .- -

Narcotics - Production by Chemical Synthesis. Pnbl:lc Lav llo. 2’&0. B
North Pacific Fisheries Act of 195h Pnblic Lav NO. 579. L |
Outer Continental Shelf Lands Act. Public Law No. 212 -

Pecific Islsnds Trust Territory - Civil Government Continnance.
- Pablie” Lawl!o. 229. ; :

Pecific Islands Trnst Territory Government Pnblic Lav no. h51.
Pacific Islands Trnst Territory Narcotics. Pnblic Law No. 238
Parolees, D. c. - Employment Public Lev No. h27.

Pensions - Denial oi’ Annuities after Criminal Conviction. )
B Public Law No. 769.. == e e e

R.F,C. Liquidation.Act-and: Smll Business Act of 1953. Public -
Law Fo. 163. ‘

Refugee Relief Act of: 1953.’ Pablic Law’ No. 203. .
Refugee ‘Relief Act of 1953, As Amended Public Lav FNo. T51.

Rubber Producing Facilities Disposal Act of 1953. Public Law No. 205.

'8t. Lawrence Seaway Development Corp., Public Law No. 358.

Seal, Arms, Flag and Other Insignia - Armed Forces Uniform.
Public Law Ko. 10k

Seal, Arms, Flag and Other Insignia - Flags of International Organizationms
or Other Rations Display. Public Law No., 107.

Seal, Arms, Flag and Other Insignia - Service Flag and Lapel Button.
Public Law No. 36.

Securities Act of 1933, As Amended, Public Law No. S5TT.
Securities Exchange Act of 193%, As Amended. Public Law No. 5TT.

Small Business Act of 1953, Public Law No. 163,
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Smuggling - Penalties. Public Law Ko, 641, - . .
Social Security Amendments of 1954. Public Law No, 761.

Statute of Limitations - Extension of General Criminal Statnte of :
Limitations. Pu.bl:lc Law No. 769. _

Technical Changes Act of 1953. Public Lav Fo, 287
Trust Indemture Act of 1939, As Amended, Public Lav No. 5TT.
Unemploy'ment Compenéation « To Exténd ahd Imprbve. Public Lav No. 767.'

Universal Military Training and Service Act, As Amended (Doctors' s
Draft) Pnblic Lav No. 8.

v. S. COde - Amendment of various statutes and certain titlee for the
- purpose of correcting obsolete references and for other

purposes. Public Lav No. 779.
Virgin Islands - Revised Organic Act. Public Lav No. 517.
Waterfront COmission Compact (N.Y. and N.J .). Public Law No. 252

Weather Modification Experiments - Committee to Study Public .
Law No. 256.

War Powers Act, First, 1941, As Amended - War Contracts. Public Laws
Nos. 97 and kh3,

D ober
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CIVIL DIVISION

Assistant Attorney General Warren E. Burger

SUPREME COURT . = " .- .-"”“:ifﬂl'l“*"

FEDERAL TORT CLAIMS ACT o

Liabilitlrof Government for Veteran 8 InJury at Veterans
Administration Hospital--Deduction of Value of Veterans Administration
Benefits from Judgment. United States v. Brown (No. 38, Oct. Term,
195k, Dec. 6, 1954; 23 U.S. Law Week 4034). Brown, a World War II
veteran, was injured at a Veterans Administration Hospital in the course
of pre-operative treatment for a service-incurred disability. His com-

* plaint under the Tort Claims Act, predicated on alleged negligence in
- treatment, was dismissed by the district court .on the ground that the
" veteran's eligibility for administrative compensation benefits for the

hospital injury precluded a Tort Claims Act recovery. The Supreme
Court, with Justices Black, Reed, and Minton dissenting, affirmed the .
Second Circuit's reversal of the dismissal.

The Court Justifiee its holding that Brown 8 eligibility and
receipt of Veterans Administration compensation benefits for the same
injury for which he filed a tort suit did not bar that suit on the
ground that Brooks v. United States, 337 U.S. 49, rather than Feres v.
United States, 340 U.S. 135, governed the present case. Brooks, s, the
Court held, governed because Brown was not "on active duty or subject -

" to military discipline. The injury occurred after his discharge while

he enjoyed a civilian status,"” and the negligent act giving rise to his
injury "was not incident to the nilitary service."

Although the Veterans Adminiatration benefits do not bar suit for
post-service-incurred injuries, the Court makes it plain that the value
of such benefits (past and prospective) must be deducted from the Tort

' Claims Act Jjudgment. The Court thus decided a question 1t had expressly
-reserved in Brooks v. United States, 337 U.S. 49, 53-54, and which had

been decided, on remand, by the COurt of Appeala for the Fourth Circuit
176 F 24d h82 ’

Staff Samuel D. Slade, Morton Hollander (Civil Division)

" DISTRICT COURT

FEDERAL TORT CLAIMS ACT

Discretionary Function--Application to Forest Ranger Activities
Tingley v. United States (W.D. Wash,) Forest Service employees set a
fire in order to burn slash which was located near a main highway in a
national forest. The unburned slash was considered a fire hazard during
the summer months, especially because of its proximity to the highway
and to a popular tourist road. The fire got out of control apparently

.due to "unpredicted low humidity and strong winds" and spread to plain-

tiff's  logging operations causing damage to felled lumber and logging
equipment. Plaintiff contended that the fire was negligently etarted
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at a time when the slash was 8o dry and combuatible and the weather and
atmospheric conditions were such as to create a danger of the fire's
spread to the property of others. The court on November 15, 1954, sus-
tained the government's motion to dismiss predicated on the theory that
the functions of the forest ranger in charge of the slash burning were
"discretionary functions" within the meaning of the exclusion contained
in 28 U.S.C. 2680(a).

Staff: United States Attorney Charles P. Moriarity, Assistant
United States Attorney William A. Helsell (W. D.- Wbshington),
Joseph M. LeMense (Civil Division)

Civilian Employee of National Guard not "Employee of the Government"
under Provisions of Federal Tort Claims Act. Lederhouse v. United 8 States
(W.D. N.Y.) Plaintiffs sued the United States for damages sustained in
a collision involving a Government owned vehicle bailed to the New York
State National Guard and driven by a civilian employed by the State
National Guard whose salary was paid by the United States. The court
held that the civilian driver was not a Federal employee and Judgment
was entered for the United States. The court pointed out that the ‘primary
control of the National Guard units resided with the states, except.
vhen employed in the service of the United States and that - the :only .
effective control exercised by the United States and the armed forces .

emanated from the control of government funds which may be granted to
or withheld from the National Guard units. Compare United States v.
Holly, 192 F. 2d 221; United States v. Duncan, 197 F. 24 §§§ and Elmo v.
United States, 197 F. 24 230. ; .

Staff: United States Attorney John O. Henderson Assistant .
United States Attorney Alexander C. Cordes (W D. K.Y. ),
Joseph M. LeMense (Civil Division) o

Pennsylvania Presumgtion that Driver of Business Vehicle is
Furthering Business of Owner of * of Vehicle Not Applicable to Suits under
the Federal Tort Claims Act. Term "Employee of the Goverrment™ Determined
by Federal Law. Harry G. Hull et ux v. United States (E.D. Pa.) A
government Jeep, assigned to an ROTC college unit and operated by an
alien exchange student, collided with plaintiffs' car, causing personal
injuries and property damage. The court found the driver of the
Government vehicle negligent but held that he was not "an employee of
the government" 'within the meaning of that term as used in the Federal
Tort Claims Act and that the Pennsylvania presumption that the driver
of a business vehicle is furthering the business of the owner of the
vehicle did not apply. Judgment in favor of the ‘government,

Staff: United States Attorney W. Wilson White (E D Pa ),
Joseph M. LeMense (Civil Division) -

_ FALSE CLATMS ACT _‘ll"
False Statement in Loan Applicatibn to Bank Intended fg{iSubmission ';‘w,
to FHA for Insurance Coverage - Requirement of Presentation of Claim
Against the United States. United States v. Martin Tieger (D. N.J.).
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" Defendant induced propért& ovners to submit to & bank loan aﬁplications- y
containing false statements with knowledge that the bank would forward

.- the data to the FHA in order to obtain FHA insurance against the bank's

loss in the event of default ori the loans.  The United States sued
defendant for double damages and $2,000 forfeitures as provided by the
False Claims Act, 31 U.S.C. 231, on each’ ineligible loan accepted by
FHA for insurance. Included in the complaint were counts based on five .
loans insured by FEA on which there was never any default and hence. no
occasion for the presentation of a claim by the bank against FHA for
payment of indemnity under the insurance.. The Governmnt urged that the
statutory prerequisite of the presentation of a "claim upon or against
the Government of the United States" (31 U.8. ¢. 23.1) was satisfied by
the bank's presentation to FHA of a request that insurance be issued
on the loan. The court rejected that argument and dismissed the five
counts of the complaint, citing Judicia.l dictum that a- "clsin" :denctes
"a demnd for money or property. R R e -

Sta.ff %asistam); Un:lted Statea Attorney Charlea H. Hoena ’ J'r.
’ D. K.J. ' . oo e, L i g AT e l




ANTITRUST DIVISION

Assistant Attorney General Stanley N.- ﬁrnei

-

~ 'United States v. E. I. du Pont de Nemours & Co., et al. (N.D. I11:)
Civ., R9CIOTI. On December 3, 195%, Judge Walter J. LabBuy rendered his
final decision dismissing the amended complaint on the ground that the ~
Government had failed to prove the facts alleged. The court held that since ’
in his opiniom, the facts showed no restraint of trade or monopoligzation,
there vas no necessity to discuss legal principles or legal precedeiits.
Consequently, the decision contains mo discussion of either the legal theory
of the case or legal principles. Im sum, it holds that the Govermment did
not prove the facts vhich were charged. = - '

The I _of Control. The court found that the two holding companies,
Christiana Securitfes and Delaware Realty, do not have voting control of the
DuPont Company but that the evidence indicates that’ members of the DuPont
family control the management of the DuPont Company. He held, however, that
the Govermment failed to prove that: (1) such DuPont individuals held stock
in Christiana Becurities and Delaware Realty for the purpose of perpetuating
control over the DuPont Companys or (2) such individuals comspired to continue
to hold such stock for the purposs of utilizing the DuPo#ti:Cempany in order to

protected markets for DuPont; or (3) that Christiana and Delaware were
formed or their stock held for the purpose of creating protected markets for

With respect to the charge that the DuPont Company controls General
Notors, the court noted that DuPont owns approximately 23% of the stock of
General Motors, and that at times DuPont voted 51% of the ‘stock at meetings
~ of General Motors' stockholders. The cowrt found, however, that owmership
of this stock, together with participation of DuPont representatives in the
‘selection of direetors, in determining the organization of the Board, and the
composition of committees, does mot establish that DuPont has been the eon-
trolling force in General Motors' affairs or has been in a position to act .
as though it owned a majority of General Motors' stock. :The court stated that
despite the fact that DuPont was voting at times 51% of the stock at.General
Notor's stockholders' meetings, "it is entirely conjectural whether or not
DuPont by its Stock ownership could control if there had been a contest"”. The .

court found that irrespective of what DuPont's position may have been in the
'1920's (vhen it owned 38§ of General Motors' stock), DuPont has mot had, and
does not today have, practical or working control of General Motors. Ia

‘addition, the court found that no agreement was made in connection with _
DuPont's investment in General Motors, or subsequentfly, which bound General

Notors to buy any portion of ite requirements from DuPont.

The court found no evidence that members of the DuPomt family ever had
voting control of United States Rubber. - ' :

The Trade Relations Issus. With respect to the charge that because of
‘the control vhich the DuPont Company possesses over General Motors, the |
freedom of Genersl Motors to purchase its requirements vas restrained, the Foa 7

comrt found that the evidqnc_e does not establish that there was any agreement

;/’
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vhich required General Motors to buy all or any of its requirements from
DuPont. General Motors, the court said, has complete freedom in~ detemining
vhere it shall buy products of the kind vhich DuPont manufactures

The court also found that General Motors and the Ethyl Corporation were
free at all times to purchase their requirements of tetraethyllead from sources
other than DuPoat, but that DuPont retained its position as the manufacturer of
this product by reason of the high quality of its performance. The court
found, further, that General Motors did not agree to surrender its chemical
discoveries to the DuPont Company. Other products which General Motors pur-
chases from DuPont were found by the court to have been 8o purchaaed in :
accordance with General Motora' own purchasing Judgnent.

- With respect to the question whether General Motors was compelled by
reason ‘'of the interlocking relationships among the defendants, to. purchase
its requirements of tires and tubes from United States Rubber, the court’ _
found that the evidence establighes that General Motors initiated the dis--
cussions leading to the tire contract, and contimued to buy a substantial
portion of its tirees and tubes from United States Rubber for its own good
business reasons. . : :

. The court also found that the Government failed to show the existence
of any agreement that the DuPont Company and United States Rubber ‘would each
prefer the products mufactured by the other.

The Court's Conclusion on the Sherman Act C’harge. While the court found
evidence of concert of action among the defendants, he stated that none of the
actions taken in concert had as their obvious or necessary consequence the
imposition of any limitation on the free flow of commerce. Accordingly, he
found that the record as a whole did not prove conspiracy and 4id not ‘support
a finding that any or all of the transactions restrained, tended to, or hud
the effect of restraining or monopolizing trade md commerce.

The Clayton Act Charge. The court also dismiased the cha.rge with respect
to a violation of Section 7 of the Clayton Act, alleged to have arisen out
of the original purchase by the DuPont Company of General Motors' stock. He
stated that it may be that a violation of the Clayton Act ¢an be proved in
the absence of an actual restraint of trade where it is probable that a
restraint will result from an acquisition of stock. The record shows, hov-
ever, he said, that no restraint occurred in the 30 years since the
acquisition of stock by DuPont in General Motors. He found, therefore, that
there was no reaaona.ble probability of a reatraint vithin the meaning ‘of the
Clayton Act. '

P
Yo . *

Staff: Earl A. Jinkisson, Willis I. Kbtc‘hkiu, PauI V. Forad,
Margaret H, Brass, Dorothy M. Bunt, Charles W. Houchins,
Francis C. Hoyt, and Raymond P. Herna.cki (Antitrust
Diviaion)
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RESTRAIRT OF TRADE

' "United States v. National Electrical Contractors Assn., N.J. Chapter,
Inc., (D.N.J.) A federal grand jury at Camden, N.J., returned an indictment
on December 16, 1954, charging the New Jersey Chapter of National Electrical
Contractors Association, four electrical contracting companies and ten indi-
viduals with a conspiracy to restrain interstate trade and commerce in the

sale and installstion of electrical equipment in Southern New Jersey.

The indictment alleges that the defendants and other co-conspirator -
electrical contractors, through the medium of defendant trade association,
have rigged bids and allocated contracts among themselves for electrical
installations in the Southern New Jersey area. It is further charged that
any contractor who did not conform to the arrangement was expelled from
the association and was threatened with a cancellation of contracts with
the union co-conspirators. According to the indictment, defendants account
for 92% of the electrical equipment sold and installed in the Southern
New Jersey area by all electrical contractors having their principal ‘place
of business therein and employing union labor. B ,

Staff: William L. Maher, Donald G. Balthis and Wilford L. Whitney, Jr.
(Antitrust Division). . vney

JUDICIAL REVIEW OF ADMINISTRATIVE ORDER .

National Water Carriers Association, et al v. United States of America,
et a1l (5.D.K.Y.). Certain rates established by a Division of the ICC were
declared lawful by a three judge district court, with certain restrictions.
In order to meet such restrictions, the carriers petitioned the Commission
for the right to cancel the approved rates and to substitute in place there-
of, the rates as approved with restrictions by the court. The Commission 80
agreed and the nev rates were published. Plaintiffs asked the Commission to
suspend the nev rates, vhich request was refused, whereupon plaintiffs, in
the instant action, sought an order of court directing the Commission to
suspend the rates. e .

Plaintiffs contended, among other things, that the proposed new rates
were not identical with those approved by the prior court and that the
Conmission was bound by its prior decision and therefore could not vacate
the prior rates and approve the new proposed rates. Defendants argued that
(1) the court had no jurisdiction to hear the Division order inasmuch as
reconsideration by the full Commission was not requested and therefore
plaintiffs had not exhausted their administrative remedies; (2) the suspension
of a proposed rate was within the discretion of the Commission and its
action in this respect was not a proper subject of judicial review; and (3)
that the Commission had the power to vacate a rate even though it had been
the subject of judicial review and approved by the court.

The court held with defendants and dismissed the complaint. The court -
also stated in its opinion that the doctrine of res Jjudicate was not
applicable in a matter of this type.

Staff: Willard R. Memler (Antitrust Division)
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Seaboard Air Line Railroad Company v. United States of America (E.D. Va.)
This was an action to set aside and annul an . order of the ICC setting
Jacksonville, Florida as & point of interchange between the Seaboard Air Line
Rallroad and the Atlantic Coast Line Railroad. In the hearing before a three-
Judge court, the questions presented were: (1) Did the Commigsion's order in
establishing Jacksonville as the point of interchange have the effect of
establishing a new through route, and (2) if the order had that effect, was
it based upon adequate findings and supported by substantial evidence to
meet the requirements of Sections 3(4) and 15(3) and (&) of the Interstate
Commerce Act. Plaintiffs argued that the order had the effect of creating
a new through route without a proper showing of its necessity in the publiec
interest and also that such a new through route 4id, of neceaaity, short
haul the Seaboard Alr Lines established through routeu.

Defendants pointed out that this was not a new route inasmuch as the
destination and origin points remained the same, there was no effect on
intermediate traffic, no change in participating carriers, no change in
existing divisions and no change in the joint through rates. Defendants
further argued that if the order did establish a new through route that
such an order could be supported through the exception of sub-gection’ (b)
of Section 15(4) of the’ Act. .

The three-judge court, in a unanimous opinion, concluded that the
Commission had grounds for its order under either of the questions pre-
sented and that adequate findings based on subgtantial evidence were made,
thereby dismisaing the complaint a.nd holding v:lth the defendant.

Staff: Willard R. Memler (Antitruat Diviaion)
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LANDS DIVISION

. Assistant Attorney General Perry W. Morton ..

CON'DMATION

Authority to Take - Effect of &propriation Act - Pina.lity of Judgment
Dismissing Condemnation. U. 8. v. Puckette [C.A. 6). Pursuant to the Public
Buildings Act of May 25, 1926, 40 U.8.C. 34l; the United States condemmed land
in Nashville, Tennessee, for the site of a niv Federal Office Building. Included
was a building which the Government remodeled and used for offices. The district
court dismissed the proceeding to condemn the building on the ground that since
it was not needed for the site of the new building its condemnation was not au-
thorized by the Act appropriating funds for that building. In additionm, the
district court held that the condemnee was entitled to compensation for the period
of the Government's occupancy and appointed a master to determine that amount. He
has not made a report. . _ . ! ,

'I'he Court of Appeals reversed. It held that the condemnation was for a
public use and was authorized by the Public Buildings Act, pointing out that the
Appropriation fAct did not limit that a.uthority. The court then reiterated the
holding of United States v. Carmack, 329 U.S. 230, and Shoemaker v. United States,
147 U.S. 282, that once the use is established as public the question of necessity
is beyond the function of the courts. P = L o

i . »

The COurt of Appea.ls also overruled a motion to dismiss the appeal. Appellees ‘
had contended that the appeal was premature because of the pendency of the master '
proceedings. The court held that dismissal of the condemnation suit was a final
Jjudgment and hence appealable. .. T AR L

..¢..'..-‘."

Staff: Edmund B. Clark, Lands Division

Eminent Domain - Extent of Interest Taken - Easements. United States v. Belle
View Apartments, Sec. I, Inc., et al. (C.A. %). Asserting a right of access to the
Mount Vernon Memorial Highway by virtue of their predecessor's reservation of such
right in his grant to the United States of a strip of land for the highway right of
way, defendant-appellees threatened to bull-doze a road from their apartment and
shopping center project under construction, across a park area on the right of way
to the paved portion of the highway. The Government brought this action to enjoin
the trespass, claiming that the asserted easement had been extinguished by & con-
demnation proceeding instituted to acquire the fee simple title to additional lands
of appellees' predecessor, but including in the description of the lands being taken
the highway strip previously acquired by grant. In affirming an adverse Jjudgment by
the district court, the Court of Appeals recognized that a taking of fee simple title
usually takes all easements not specifically excluded. United States v. Sunset
Cemetery Co., 132 F.2d 163, 164-165 (C.A. 7, 1943). But, it held that, since the de-
scription of the property being taken included a reference to the deed containing
the reservation of the easement, such reservation was carried over into the descrip-
tion of the interest being taken, and that as to the highway strip the only effect
of the condemnation proceeding was to confirm the Government's title thereto, which .

was doubtful. The Court also found that the Government's occupation of the lands
wags not sufficient to support its claim that the easement had been extinguished by
adverse possession.

Staff: John C. Ha.rrington, Lands Division
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IMMIGRATION AND NATURALIZATION SERVICE

' ADMINISTRATIVE SUBPOENAS . .

Authority to Compel Raturalized Citizen to Testify in Denaturali-
zation Investigation. United States v, Minker (C.A. 3). Reversing the
decision of the United States District Court for the Eastern District
of Pennsylvania (see Bulletin, Volume 1, No., 10, p. 18), the Court of
Appeals for the Third Circuit holds that the authority contained in
section 235(a) of the Immigration and Nationality Act for the issuance
of administrative subpoenas to compel the attendance and testimony of
"witnesses" before immigration officers in "any matter which is material
and relevant to the ehforcement of this Act and the administration of
the Service" does not authorize such subpoenas to compel a paturalized
citizen to testify in an administrative inquiry preliminary to the pos-
sible institution of Judicial proceedings to revoke his naturalization.

The court held that under such circumstances a citizen confronted
with an administrative proceeding which poses a challenge to his right
to retain citizenship is not to be regarded as a "witness" within the
meaning of section 235(a) or required under that section to appear and
testify against himself,

CITIZENSHIP

.Declaratory Judgment - Jurisdiction to Entertain Suits under
Former Section 503 of the Nationality Act of 1940, Chow Sing v.
Browvnell and Brownell v. Lee Mon Hong (C.A. 9), In both of these
cases, the Chinese persons involved had applied to the Immigration
and Naturalization Service for admission to the United States as
citizens thereof., They were denied such admission by the Service
and the orders denying such admission were affirmed by the Board of
Immigration Appeals., The Chinese persons thereafter filed actions
for declaratory judgment of citizenship under former section 503 of
the Nationality Act of 1940.

The Government contended that section 503 does not apply to a
foreign-born person who never has been a resident of the United
States. It urged that the only remedy available to these Chinese
persons was to seek habeas corpus after the imigration authorities
finally determined them to be :inadmissible as citizens, thus in
effect holding them to be aliens.

The appellate court held that there was no merit to this con=-
tention, and that after such administrative proceedings a suit may
be entertained under aeétiqn 503. 1In so doing the court reiterated
its previous decision in Wong Wing Foo v. McGrath, 196 F, 24 120,
and cited also the like decision of the Court of Appeals for the
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District of Columbia in Msh Ying og V. McGrath, 187 F. 24 199. In both of
the cases, the Chinese persons were borﬁ'iﬁ'aﬁlna and,’up to’ the time ‘the
action was instituted, had not entered the United States. The Government
contended that under such circumstances, ‘the District Court had no juris-
diction to entertain a suit under section 503. It arsued that it was the
intent of Congress in enacting section 503 oply to’ give persons who were
United States born or maturalized citizens a day 1n court. The appellate
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T A X D I V IS I 0 N 5.5.

Assistant Attorney General H Brian Holland

CRIMINAL TAX MATTERS”

égpellate Decisions

Supreme Court Decisions on Net Worth MEthod ~-As noted in the 1ast
issue of the Bulletin, the Government's position in the four net worth
cases (Holland, Friedberg, Smith and Calderon) was upheld by the Supreme
Court on December 6, l§§% " Copies of these opinions have been forwarded
to all United States Attorneys.

The Holland case, particularly, should be read with very great care
in connection with any net worth prosecution. It is suggested that the
following two paragraphs of the opinion in that case merit special atten-
tion;

" While we ‘cannot say that these pitfalls ‘inherent in’ the
net worth method foreclose its use, they do require the exer-
cise of great care and restraint. The complexity of the prob- -
lem is such that it cannot be met merely by the application of
general rules. Cf. Universal Camera Corp. v. Labor Board, 340
U. S. 474, 489. Trial courts should approach these cases in
the full realization that the taxpayer may be ensnared in a
system which though difficult for the prosecution to utilize,
is equally hard for the defendant to refute. Charges should
be especially clear, including, in addition to the formal in-
structions, a summary of the nature of the net worth method,
the assumptions on which it rests, and the inferences avail-
able both for and against the accused. Appellate courts should
review the cases bearing constantly in mind the difficulties
that arise when circumstantial evidence as to guilt is the
chief weapon of a method that is ‘itself only an approximation.

* - e T

While sound administration of the criminal lav requires that the
" net worth approach--a powerful method of proving otherwise unde-
tectable of fenses--should not be denied the Government, its '
fallure to investigate leads furnished by the taxpayer might re-
sult in serious inJustice. It is, of course, not for us to pre-
scribe investigative procedures, but it is within the province
of the courts to pass upon the sufficiency of the evidence to
convict. When the Government rests its case solely on the
approximations and circumstantial inferences of a net worth com-
putation, the cogency of i1ts proof depends upon its effective
negation of reasonable explanations by the taxpayer inconsistent
with guilt. Such refutation‘might_fail when the Government does
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not track down relevant leads furnished by the taxpayer-- = -
leads reasonably susceptible of being checked, which, if o
true, would establish the taxpayer's innocence. When the
Government fails to show an investigation into the .validity

of such leads, the trial Judge may consider them as true :
and the Government's case insufficient to go to.the Jury.
This should aid in forestalling unjust prosecutions, and
have the practical advantage of eliminating the ‘dilemma, -
especially serious in ‘this’ type ‘of ‘case, of the accused's:
being forced by the risk of .an adverse verdict to come :l’c:»rc,p

hension lest indiscriminate use of the method result An’ the conwiction

plies that, although the Court 1s not prepared to make any drastic’ change
in the law at present, it may at some later time consider it necessary to
set up special ‘rules of procedure and evidence 5overning net worth prose-
cutions. It is’ reiterated therefore,‘that this opinion’ deserves close
study ‘and. that the edmonitions of the COurt should ‘be. given careful cone’

sideration in the preparation end trial of\any net worth case.s,sa
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Staff' Assistant Attorney. Genéral H. Brian Hollana anx Division)
Mervin E. Frankel (S licitor General's\Offie')'
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' of innocent persons. ‘The first part of the Holland opinion clearly inhr‘ic,"“

decisions vhich vill be made availeble totﬂnited States Attorneys as soon "
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éppellate Decisionsi'

Estate Tax - COntemp;ation of Death - Instructions'to Jhry Ruling_ E
on"Procedure and’ 'Evidence. Kentucky Trust Co., Exr. Estate of Schmidt V. -
Glenn, Collector (C.A, 6th), November 22, 1954, 1n an estate tax case in-
volving the basic question vhether® certain transfers were made in"contem-
plation of‘deatﬁ;jthe”ﬁnry rendered“a 6erdiet'in”fawdrjof'the‘édllector.

ment of the’ District COurt and remanded “the case for a_nev triaI.
: ‘Z CFRY .u..c’i RO I At 144 cabq ':.JJL;.) TSN o
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j (1) The ps.rties ‘had agreed ‘that’ th'E’”District éourt could ‘@ive certain -
nstructions “to the ‘jury which included references‘to the" presumption of

on two procedural points-
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that the District Court “erred’ ixi“‘its rulings '
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correctness attaching to the Commissioner's determination that’ the trans-
fers were made in contemplation of death. However, when taxpayer's
counsel in his concluding remarks to the Jury started to argue that the
Commissioner might not have had all the evidence before him when he made
the assessment, the District Court sustained an obJection ‘to that argu-
ment. The appellate court held that the objection should have been over-
ruled and taxpayer's counsel _should have been permitted to argue that the
presumption disappeared upon a consideration of all the evidence. In the
circumstances, the jury probably thought that the presumption constituted
evidence they were not at liberty to disregard in reaching their verdict.
See N.Y. Life Ins. Co. v. Gamer, 303 U.s. 161." '

(2) = The Court of Appeals also held that the District Court erred in
permitting the revenue agent to testify as to the facts upon which he
based his recommendation. The Court of Appeals thought that such testi-
mony invaded the province of the jury and permitted the witness to express
his opinion on the ultimate fact in issue. The decision of the appellate
court as to this point is of doubtful correctness. It would seem that the
testimony of the agent was admissible to amplify, explain and clarify his
reasons for making a recommendation (vhich had been admitted in evidence)
upon which the deficiency assessment was based. "See 9 Mertens, Law of
.Federal Income Taxation (l9u3): Sec. 50. 73

Staff: S. Dee Hanson and Loring W. Post (Ta.x Division)

Corporate Reogganization - Basia to Acquiring Corporation of Separate
Properties Concurrently Transferred by “Predecessor Corporation and an
Individual, Bard-Parker Co, v. Commissioner (C.A. 2), December 6, 195k4.
The assets of taxpayer's predecessor corporation were distributed in liqui-
dation to its directors, acting as liquidating trustees, who then retrans-
ferred them to the newly formed taxpayer corporation in exchange for part
of taxpayer's stock. At the same time, taxpayer acquired certain patents
from an individual -in exchange for part ‘of its stock. The ultimate issue
presented was the amount includible in taxpayer's equity invested capital
for excess profits tax purposes. This depended on the "basis" of the
properties under 1939 Code Section 113(a), which in turn depended on
whether the properties had been acquired in a tax-free exchange under the
provisions of the 1928 Revenue Act.

Viewing the transfer of the old corporation's assets to the liqui-
dating trustees and their retransfer to taxpayer as component steps in a
single transaction, the Tax Court held that the exchange was a tax-free
reorganization within Section 112(b)(4), with the result that under the
carry-over provisions of Section 113(a)(7) the basis of these assets to
taxpayer was the same as in the hands of the old corporation. 'With
respect to the individually owned patents which were contemporaneously
transferred to taxpayer, the Tax Court treated them as having been ac-
quired in a separate exchange which did not meet the non-recognition re-
quirements of Section 112(b)(5), and accordingly it held that the carry-
over provisions of -Section 113 (a)(8) were inapplicable and that the basis
of the patents was their cost to taxpayer, i.e., their fair market value
at the time of the exchange.
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” .Court. of. Appeals reJected both contentions,“‘
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'.Court for a stay of the Judgment vhich cancelled the liens and

U\El,lm mﬂ m‘:.’.’.r\.s\

.. Stay of Judgment Pending Appeal. . Leo Sanders, et al. v. Andrevs, -
‘et al., {C.A. 10), Novemﬁeg 17,
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.-+ On appeal, the taxpayer. challenged the Tax COurt's holding that,on“
the predecessor 8 assets vere acquired pursuant to a tax-free Ter: et
organization, .on tvo alternative theories- (l) That the assets vere... .
acquired from the liquidating trustees, not the. old corporation, andﬁOJV»
"hence the’ transfer could not be a reorganization vithin the. provi et e
,sions of Sections 112(b)(h) and. 113(a)(7), (2). the concurrent trans'i*
fers of the o1’ corporation 8 assets and of; the individually ownedhn.”e
patents vere .but parts of a single exchange which .was. to be tested
_solely by the provisions .of Sections A12(v)(5)” and. 113(a)(8) The

"1t held that the liquidating trustees servedtmerely as a condui -
the assets from the old corporation to the new, the’ ‘tvo - transfersvof
:the same assets constituting integrated, steps in a single reorganiza-
tion plan. _In answer to the second contention,’ it held that thekngnqu;
recognition provisions of Section’ 112(b)(h)«(and correlative Section ;.
‘113(a)(7)).and of Section 112(h)(5) (and correlative Section. 113(a): .
8)) are cumulative, not mutually exclusive.i Accordingly, it agreed ;.\ -
"with the Tax Court that .vhat occurred here was'a combination of . (L) wcee
a tax-free reorganization exchange of the ‘0ld corporation 8- assets_-mﬁe &
"“for the’ nev - corporation 8- stock,‘plus (2).a separate non-reorganization :
exchange of the. patents for_ uch stocg*,!ﬁanp OU3EnLTeE : ‘
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Staff- Harry Baum ‘and Meyer Rothvacks (Tax Division) -
CEcinIVEQ ¥st) 2209 LW gn 704 bee noacsd osd .8

Stay of Judgment - Reversal of District Court Decision Denying

s 4

Toge

195k, In- .this case; the United"
States District Court;" Western District of Oklahoma, .sustained tax: &'4 e
.payer's contention that certain taxes assessed and outstanding against: T
‘him had been compromised as part of the settlement of & contract actio '
-in'the Court of ‘Claims vhich was handled by the ‘C1vil Division .of ‘the,.:
Department., This decision was rendered in a, suit for .an inJunctionJgggf
and declaratory Judgment and for ' cancellation of 1iens and quie ingﬁ~~e
. title ‘to property," Jurisdiction Deing invoked under 28 U.8 .C.- -.240..~.
““In’another " ‘case brought hy the same taxpayer, the Tax COurt .on vir-‘ -
tually identical evidence reached a decision exactly’opposite 0f~va~ :
that of the District COurt,: \ 3 ;
including penalties., .

S

- Appeals were taken in'both .cases to the COurt of Appeals fqr
the Tenth Circuit.. The Government filed a motion in the Dietrict

ukdsh 7
Souks o

vacated a stop-order on Jpayment of about $50,000 to taxpayer frqg
the Department of’ Engineers, which ‘sum the Government claimed wvas
subJect 'to its liens.  The District COurt declined to stay the .o\ cigas
Judgment ag far as ‘the’ stop-order was concerned and ordered the tonanni
sum of approximately $50 000 promptly paid to Sanders pending ap = Tantd
peal.’ The Government then filed a motion’ under Rule 62(g).in the co.po
Court, of Appeals ‘for’ a stay of. the Judgment in its entirety, except o
that 1t 'did not ask for a stay of that part of the Judgment which -
enJoined the enforcement of the liens pending appeal. BE% BInSIEY 3

V‘I‘Iv
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- The motion was argued before the Court of Appeals on November 16,
1954, and, on the following day, the Court of Appeals handed down an
order staying the judgment pending appeal in accordance with the
prayer of the motion and vacating the District COurt's order directing
payment of the sum of $50 000 to Sanders.\ o Lo T

AStaff; Assistant United States Attorney Leonard L. Ralston
- (W.D. Okla,), Homer Miller (Tax Division)_q; -

District Court Decisions

Liguidating Dividend - Distribution in Kind - Fair Msrket Value.
D. C. Ellwood v. United States (S.D. Texas). This case involved the
fair market value of a liquidating dividend of certain oil and gas
properties distributed in kind by the Mack Hank Petroleum Company in
complete dissolution. The Commissioner had allowed taxpayer a value
of $1,200,000 on his undivided interest in such properties. The con-
y feree and appellate staff of the Internal Revenue Service had offered
to allow taxpayer, by way of compromise, a value on the properties of
$1,325,000. Taxpayer refused, contending that his interest in the
properties hsd a fair market value of approximately $1, 500 000.

After a trial on the merits involving the testimony of numerous
oil experts, the United States District Judge for the Southern
District of Texas, held that these properties had a value of only
$1,050,000. This decision results in taxpayer's owing the Govern-
ment additional taxes instead of being entitled to & refund.

Staff Assistant United States Attorney Charles B. Smith
* (s.D. Texas), Ethan Stroud (Tax Division)

Charitable Corporations - Exqut Status of Orgggigation Donating
Some of Its Income to Private Individual. Community Service Association,
Inc. v. Davis (N.D. Ala. ) Taxpayer asserted that for the fiscal years
ending in August, 1949 and 1950, it was a charitable corporation within
the meaning of Section 101(6), Internal Revenue Code of 1939, and was
therefore exempt from income tax. Taxpayer had been organized by cer-
tain affiliated textile manufacturing companies located in Georgia and
Alabama, and derived most of its income from the sale of food and
bottled drinks during working hours to employees of such manufacturing
companies. The profit derived by taxpayer was, for the most part,
.donated to various hospitals and schools located in the "mill towns".
However, taxpayer had made certain donations to a chiropodist located
in one of the mill townms, apparently for the purpose of persuading
:him to remain in the area. - -

In a fairly similar factual situatiOn;.the:Court of Appeals for
the Fourth Circuit had held in favor of the Government. United States
v. Communitx_Servicesl,;nc.;‘189‘F.'2d_h21._ This case was tried on
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“October 29, 195k : 'before the "Judge ‘wh had ‘been ‘the ‘Trial Court Judge
in the case of Willingham v.' Home" Oil Mill;4181-F.<24 97(C:AY 5th);

zx.cert. ‘denied, - 340.U.8., ‘852, '4in which the fourt of :Appeals had ‘adopted
the view that a profit making business’ corporation was exempt from?

income tax if all its income was destined for charitable or other &
exempt purposes. . The Judge ‘decided ‘this ‘case in favor of " ‘the’ Govern
ment on the ground that: the dietri’butions madé by taxpayer to the 1z

‘Construction of Rules of Civil P ‘Procedure. Austin Cotter diiz
' Cotter Bros.. Glass Co. v. Luckenbill -(S.D. IiI. ) “In this tax - T,
--refund suit, defendant being-a former ‘Collector “of Internal Revenué‘,

- “.the United States Attorney made a motion to -quash the " eummone and

" 7.the service thereof because plaintiff had caused process ‘to’ be eerved
only upon ‘the - individual - defendant -and ‘to be ‘made ‘Feturnable within ¢
twenty days after such ‘service.”’ Plaintiff Had refused ‘to derve To%i .
process upon the United States and to make seme. returnable ‘within. 'sixty
days after service ‘thereof: upon ‘the United States Attorney's office.
The District Court ‘sustained ‘the United States Attorney 8 motion e.nd
entered an order under ‘which ‘the plairntiff was permitted to’ eerve ‘new
process upon the United States Attorney and - the Attorney General’ under
Civil Rule %(d)(4) and /(5), ‘and ‘to make -such process returnable vithin
sixty days (mot twenty days) after service thereof upon the United a;“ :
States Attorney's office, ‘as provided by Rule 12(a),’ with respect to . “" ™. ~:
suits againet either the United Statee or a.n officer or agency thereof. - e

el

;,«'L

LT 0T This ie the only caee bea.ring directly upon the point e.nd con-
‘ f-struing Civil Rules 4(d)(4): ‘and (5), 12(d) and 8L(f) as amended,-in -
IR ;, which a court has rendered a written opinion eince the Federal Civil
"'Rules beca.me effective some fifteen ‘years ago‘.i t-18;
P-H, par 72 802 - and’ in- CCH, par.: 9608

S Y ot d LIRS C R S var R o S

‘S‘te.ff: United States Attorhey ' John B Stoddart
Tl "Fre,nk Rea.dy (Tax Divieion_ :

nt - Denia.l of Motion Where- Ieeue ‘of Fact Remine.
narcel C. Schwarz v, United States TE D. Wis.) " —Plaintiff filed suit
+Ffor refund of additional -income- taxes which’ reeulted ‘from the di'e““'
allovance of amounts in eXcess of OPA céiling prices’ ‘claimed“byv'
plaintiff as a part of the cost of goods 80ldii After this legalid:. o
issue had been determined in his favor, the court, at a pre-tria.l SR
. conference,’ ’ ordered Plaintiff- to ‘submit a proposed etipulation of . :
“8uéh facts ‘as could de" egreed upo "“and to furnish the Gove'r“i:iiient”j j T
a list of documentary evidence" upon vhich he intended to rely et Vo




trial. The proposed stipulation contained only such facts as were
admitted in the Government's answer to the complaint, and the exhibits
thereto consisted of the taxpayer's income tax return for the year in
question, the claim for refund, the Commissioner's rejection, and an
excerpt from the Revenue Agent's report shoving the legal basis for
the adjustments in tax liability. - ,

Taxpayer then filed motion for summary Judgment on the ground
that there was no material issue of fact involved. The Government
filed a brief in opposition to taxpayer's motion. .In an order dated
November 30, 1954, the court denied taxpayer's motion, stating it was
of the opinion that there was a genuine issue of material fact, namely, -
whether taxpayer had in fact made the payments for which he claimed
credit. . : . - S

In a 'somewhat‘ simi]_.a.r case, Chas. A. na.r'ris v. United. State'e,
the District Court for the Middle District of Georgia granted plain-
tiff's motion for summary judgment, but the decision was reversed
and remanded by the Court of Appeals for the Fifth Circuit on
November 16, 195h o .

. Staff: 'Assistant United States Attorney Howard W. Hilgendorf
(E D. Wis. ), Mamie S. Price. (Ta.x Div:lsion)
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Government Transportation requests should never be issued to travel
agencies for travel within the continental United states, ‘even’ thoush the -
travel agency alleges that‘the ‘cost to the“Government'will be no*gréate
than if the transaction vere vith the common carrier direct. Decisions

-&a

: The Comptroller General recognizes that foreign trevel stends 4 'a
somevhat different light in view of the language difficulties, exchange
problems and the general leck of ramiliarity of the’ Anerican treveler
with the foreign transportation ‘companies and ‘makes ‘an exception 4n such54
case, Certain prerequieites mst be carefully observed in iasuing Trens-
portation Requests to travel agencies for’ foreign travel: ¥(1)' th .request
should specify definitely the points between which and the’ type ‘or’ clees
for which service is requested, (2) the travel agency must specify on the
requests of ‘in“connection therewith ‘the names ‘of ‘the carriers involved in
the travel, points of connection and “the" "tariff and other appropriete
authority fixing the carrier's charges as distinguished from the trevel
agency's charges, and (3) if other than the lowest priced accommodations
are supplied, the circumstances relied’ upon to justify the use of the
higher priced accommodations mmst be given, e.g. the lowest priced ac
comnodations were not available when the reservations were made, In
other words complete information must be supplied by the trevel agency
to furnish the basis for a proper audit. s )

consent and without just compensation.u In re Major William Smith, -/
2k C, Cls. 209. Accordingly, the fees, etc., to be paid expert wit-_:
nesses who are not government employees are subject to agreement or. -
contract (24 Comp. Gen. 159). There should always be a definite prior
understanding before submitting Form 25B to the Department as required
by the United States Attorneys Manual (Title 8, page 126 :

Since expert witnesses are retained by agreement the issuance of.
a subpoena for the witnesses may, in most instances, involve an actual -
wvaste of time and money and cause unnecessary work on the part of the ”
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A witness should not be termed and paid as an expert witness merely
because the evidence arose during his previous specialized employment,
government or otherwise, Neither should he be compensated at the higher
expert witness rate merely because of his professional capacity. His
compensation should be based on his actual or proposed qualification on
the stand as an expert. The amount of the fee should be as nearly as .. .
possible within the range suggested 1n the Mhunal for services of various
types of experts.
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Sgremcy of Federal Law -- State Required to Issue Duplicate Bonds..~ .
under the Trading with the Enemy Act.. Brownell v, Johnson, State T. ‘I’reasnrer )
of California (Superior Ct. .Sacramento County, Cal.” ~ 4
a vesting order issued under the Trading with the Enemy Act, the Attorney
General cleimed title to 100 State of California First San Francisco Harbor
Tuprovement, $1,000, 4% bonds, due 1985. The certificates were owned by a
German bank, and were seized by the Soviet Occupation Forces in East LT
Germany. The Attorney General demanded that the State cancel the outstand-
ing shares on its books and issue new certificates to the Attorney General,
as provided in Section 7(c) of the Trading with the Enemy Act. Upon re-
fusal of the State to comply, the instant action was brought. The state
defended on the ground that the Act did not authorize the seizure of ‘.
property in the possession of a sovereign state and that, under California
law, the Attorney General was required to post indemity for any duplicate
certificates issued, After trial, the court held that the Trading with .
the Enemy Act superseded state legislation and was broad enough to reqnire :
any obligor, 1nc1uding a State ’ to issne duplicate certiﬂcates to the
Attorney General.

PR

Sta.ff: Percy Barahay (Ofﬁce of Alien Proyerty)
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