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IMPORTANT NOTICE

Until further notice, no action for cancellation of naturalization
" under Section 340(d) of the Immigration and Nationality Act (8 U.S.C.
1451 (a)) should be instituted. In instances in which a complaint has -
been filed in such a proceeding without the attachment of an affidavit
of a consular officer or other official of the State Department showing
good cause and service has not been completed, the action should be dis-
- missed immediately. In instances in which service has been completed,
the case should be held in abeyance. Further instructions will be -
issued follewing the decision of the Supreme Court in twe pending cases
raising the issue of the sufficiency of affidavits shmd.ng good cause.

%* % ¥ B

IMPORTANT ANNOUNCEMENT

The TPax Divisicn v:tshes to stress three items of immediate :I.mper-
tance, the details of which are set forth, infra, in the, !Ih.x Division
section of the Bulletin. .

l. The Treasury Department has published its a.pprova.l
of & new procedure whereby checks in tax refund suits
will be transmitted to United States Attorneys for
delivery to ta.xpayers' counsel of record,

2. The Supreme Court's decision in thsei requires certain
changes in the Suggested Instructions in cn':l.minal net weorth
cases; and b ‘ . 7 .
3. Imn Schad.’er Brewing Co., the Supreme Court considered
the question of the time within which an appeal may be
. taken freom a District COurt decision.

* & w

. LAW BOOKS AND CONTINUATION SERVICES

The Supplies and Printing Section of the Administrative Division .
autonatically orders continuation services and Dbocket parts for existing
sets of books in United States Attorneys' orficea : -
. Any books and/or continuation services no 1onger required should be
reported to the Supplies and Printing Section, Department of Justice,
Washington 25, D. C., not later than May 31, 1958, so that arrangements
my be made to cancel the service, transfer the books and services to a
place needed, or other disposition mde :

* % ®
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COOPERATION WITH MARSHALS

The importance of complete cooperation between United States
Attorneys and Marshals has been brought to the attention of the United
States Attorneys in previous issues of the Bulletin. Despite these
reminders, however, we continue to hear of areas in which such coopera-
tion is in need of improvement. The fellowing situations, recently
brought to eur attention, illustrate the areas in which coordinatien
of effort is most urgently needed:

1. If a Marshal has been requested to produce & prisoner
for arraignment, trial, or other purpose, he should be
advised as soon as possible of a continuance or change
in plans so that he will not produce the prisoner need-
lessly. '

2. Whenever a complaint, information, or indictment is
dismissed and the warrant has not been executed, the
Marshal should be notified promptly so that he may
return the warrant unexecuted te the issuing officer.

3. Whenever & writ of executien, fieri facias, etc., bas
been issued to the Marshal and the Judgment debtor
settles with the United States Attorney, the Marshal
should be notified promptly so that he may return the .

writ to the issuing officer.

* % *

SUGGESTED PROCEDURE FOR CLOSED CASES

On Page 170, Volume 6, Number T of the Bulletin, reference was
made to the award given to Mrs. Margaret O. Oshiro, Southern District
of California, for her suggestien cencerning the establishment of &
separate series of closed file numbers for certain types of cases.
United States Attorney Iaughlin E. Waters has suggested that a more
detailed description of the procedure devised by Mrs. Oshiro might
prove helpful to other offices having the same problem. We agree
with Mr. Waters that the problem of how to deal with closed cases
that are retained in the office for collection purposes is one that
is familiar to many offices. Accordingly, & description of: the pre-
cedure as submitted by the Southern District of California is set
out below: ' A

"Mrs. Oshiro suggested the establishment of & separate serles of
closed file numbers for those closed cases that established & judgment
in favor of the United States, which new series differed and was in
addition to the regular series of closed f£ile numbers for closed cases
in covering a money Jjudgment for collection purposes. '

bl "ﬂi‘

"Our problem here was caused by the fact that for years we have
run & series of closed numbers for all closed civil cases.. The open 4
civil cases are retained by the Assistant to whom the case is assigned

until completion. If & case ended with & money judgment in favor of

Py
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the United States, a closed mmber was assigned and immediately the
closed case was assigned to our Judgment Unit for collectioen and &
charge card was inserted in its place in the file drawers of closed
civil cases. When transmitting the closed cases to the Federal Records
Center, the employees of the Records Center would not leave space for .
cases charged out to our Judgment Unit. When the cases were later .
closed and transmitted to the Records Center for filing in the regulaxr
sequence of closed numbers, they would eften have to return files as
there was not roem in the boxes for them. It was then necessary to .
assign & new closed number to the case and change & muiber of records. .
To alleviate the situation, the Records Center suggested a new manner .-
of transmitting files to them for storage purposes, which would have
entailed a great deal more work. Mrs. Oshiro's suggestion to assign &
different or "J" series of mmbers to closed cases for memey judgments -
is epabling us to transmit records to the Records Center of the other -
type closed cases without any difficulty, inasmuch as more than 95% of -
closed cases charged out are to the Judgment Unit.” = o

% % ¥

JOB WELL DONE

Both the Chief Postal Inspecter and the Postal Inspector in Charge
have commended United States Attorney C. E. Luckey and Assistant United
States Attorney Robert R. Carney, District of Oregon, on their able
handling of & recent case and have congretulated them on the successful
outcome. ‘ ' ' '

In the District of New Jersey, an 18-month investigation of the . .
111icit drug traffic recently culminated in a raid vhich resulted in
the seizure of parcotics valued at $2,250,000, the arrest and subsequent
indictment of seven persons, and the successful breaking of the dope ring.
Assistant United States Attorney Charles H. Nugent advised and assisted
The Bureau of Rarcotics agents throughout the long investigation and with
the arrests. The Grand Jury which returned the indictments, publicly
cormended the office of United States Attorney Chester A. Weidenburner, as
well as the Bureau of Narcotics agents and the State Police, for fearless
and devoted action on behalf of the public, and the presiding Federal -
judge observed that the Grand Jury's remarks were timely and well deserved.

The FBI Special Agent in Charge has commended Agsistant United States
Attorney John R. Jones, Eastern District of Michigan, on his outstanding
work in the recent successful prosecution of a Mann Act case. The letter
stated that Mr. Jones' handling of the case reflected excellent prepara-
tion, his skilled cross-examination elicited testimony most damaging to
the defense, his summation was unusually able, and his ‘efforts throughout
the case were exemplary. o o T

The outstanding work of United States Attorney Heard L. Floore and -
Assistant United States Attorneys Cavett S. Binion and William B. v
West, III, Northern District of Texss, in & recent case involving a check
kiting scheme vhich cost banks in the area & sum in excess of $350,000,
bas been commended by the FBI Special Agent in Charge, the Executive Vice
President of one area bank, and the President and Chairman of the Board of
another local bank.
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Assistant United States Attorney John T. Elfvin, Western Distriect of 5%
New York, his appreciation of Mr. Elfvin's hard work and interest which
resulted in the successful outcome of a recent prosecution involving the
theft of typewriters from interstate shipment. Despite the lack of the
stolen machines, the scarcity of evidence, and mumerous difficulties of
trial, a conviction was obtained.

The fine manner in which Assistant United States Attorney Jean L.
Auxier, Eastern District of Kentucky, handled a recent criminal case -
involving violation of the Motorboat Act of 1940 has received the
comnendation of the District Officer in Charge; Marine Inspector,
United States Coast Guard. The letter stated that a conviction under
this Act is very rare, and that some of the points established at the
trial will be of assistance to the Coast Guard in further investigations
of negligent or reckless operation of motor boats. The case involved
a motorboat accident which resulted in the death of a passenger, a.nd.
the subsequent conviction of defendant. T

The Director, Bureau of Inquiry and Compliance, Interstate Commerce
Commission, has commended United States Attorney William C. Farmer, Dis-
trict of Kansas, for his splendid preparation of a recent case. The letter
stated that in the opinion of the Bureau's field attorney, the clarity and
thoroughness of Mr. Farmer's opening statement to the Jury was responsible
for the defendant's change of plea before the Govermment presented its
first witness. In expressing thanks for the time, effort and study glven
to the case by Mr. Farmer, the Director observed that such cooperation
aids the ICC field attorneys considerably in their work. '

The Regional Forester, Forest Service, Department of Agriculture, has
expressed appreciation and thanks for the successful handling, by Assistant
United States Attorney John L. Burke, Jr., Eastern District of Texas, of a
recent difficult case involving the sale of timber.

Assistant United States Attorney Kenneth Sternberg, Eastern District of
New York, recently delivered a lecture on "Federal Court Procedures” before
the New York City Police Academy. In expressing appreciation for
Mr. Sternmberg's interest and effort, the Captain-in-Command of the Aca.d.emy
stated that the lecture was a most effective and important contribution to
the course on criminal investigation.

The work of United States Attorney Chester A. Weidenburner and -
Assistant United States Attorney Albert P. Trapasso, District of New Jersey,
in a case involving conspiracy to violate the internal revenue. laws re-
lating to liquor, has been commended by the Assistant Regional Commissioner,
Alcohol and Tobacco Tax Unit. The case, a difficult one at the outset, was
further complicated by the absence of the key witness. However,

Mr. Trapasso's outstanding presentation of the evidence nesuli;ed in a
verdict of guilty.

The Forest Supervisor of Clearwater Rational Forest, Idaho, has ex--
pressed his appreciation for the assistance and coopera.tlon extended by
United States Attorney Ben Peterson, Idaho, and particularly commended the ‘

The Chief Special Agent of a rail express agency has expressed to ‘

S

efforts of Assistant United States Attorney R. Max Whittier in bringing a
case Involving theft of Forest Service equipment and supplies. to a success-
ful conclusion. ~

i ;o
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INRTERNAL SECURITY DIVISIOR

Acting Assistant Attorney General J. Waiter Yeagley

Smith Act: Comspiracy. United States V. Forest, et al. (E.D.Mo.)
On May 28, 195k, five defendants were convicted of comspiracy to violate
the Smith Act. On May 9, 1956, oral argument was heard by the Court of
Appeals and on June 28, 1957, that Court ordered re-argument in light of
the Yates case. After submission of supplemental briefs to the Court of
Appeals, oral argument was held on September 10 and 11, 1957. An amicus
curiae brief was filed by the St. Louis Civil Liberties Committee on
September 26, 1957, and the government's reply memorandum to the amicus
brief was filed with the court on October 7, 1957. In an opinion filed
on April 4, 1958, the Circuit Court, applying the standards of review h
prescribed in Yates, ordered a new trial as to all appellants. '

Steff: United States Attorney Harry Richards(E.D.Mo.)
Victor C. Woerheide and John C. Keeney
(Internal Security Division)

Suits Against the Government. Anna Louise Strong v. John Foster
Dulles (Dist.Col.) The summons and complaint were served on the
Attorney General on April 14, 1958. Plaintiff seeks a declaratory
judgment and other equitable relief to declare that the Passport Regu-
lations of the Secretary of State (22 C.F.R. 51.135 et seq.) as applied
to plaintiff, are arbitrary, unconstitutional, unlawful and invalid.
Defendant refused to grant a passport to plaintiff on the basis of the
open record and confidential information. Plaintiff prays that defen-
dant be enjoined from continuing to refuse to issue a passport to her
and that defendant be directed to issue forthwith a passport in order
that she may travel abroad as a foreign correspondent. '

Staff: Oran H. Waterman and A. Warren Littman
(Internal Security Division)

EREE
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CRIMINAL DIVISIORN

Assistant Attorney General Malcolm Anderson

SECTION 405, VETERANS READJUS‘.BIENT ASSISTANCE ACT OF 1952
38 U.S.C. 995 :

SUBCHAPTER XV, SOCIAL SECURITY ACT
ll»2 U. S.C. 1361 et Beq.

With the July 23, 1954, issue of the Bulletin (vol. 2, No. 15,
PP. 5-6), the Criminal Division disseminated to all United States
Attorneys a memorandum dated June 28, 1954, from the Department of
Labor to all state employment aecurity agencies evidencing the agree-
‘ment previously entered into between the Department of Justice and the
Department of Labor concerning the processing of cases involving '
apparent fraud in the securing of unemployment compensation benefits
by veterans under Title IV of the Veterans Readjustment Assistance Act
of 1952. Specifically, the agreement required that all state agencies,
after preliminarily determining the posslbility of a fraudulent over- -
payment, forward every such case 't0 the Federal Bureau of Investigation
for investigation and submission to the appropriate United States
Attorney for prosecutive determination.

As the result of an evaluation of the effectiveness of the
unemployment compensation for veterans referral program in achieving
its deterrent purpose, in which evaluation the information requested
from the United States Attorneys in the Bulletin of June 8, 1956
(Vol. 4, Fo. 12, p. 390), was considered, the Criminal Division and
the Department of Labor have agreed to modification of the 1954
agreement. Further, it hgs been agreed that the referral procedures
incident to veterans unemployment compensation fraud cases should also
apply to cases involving the fraudulent receipt of unemployment com-
pensation benefits by federal employees under Subchapter XV of the
Social Security Act, 42 U.S.C. 1361 et seq. Specifically, the agree-
ment has been amended to provide that state agencies shall not be
required to refer veteran unemployment compensation cases and federal
employee unemployment compensation cases to the FBI where the alleged
overpayment does not exceed $104, except in those cases (1) where
offenses are repeatedly cammitted by the same applicant for these
benefits; (2) where the offense consists of an ineligible applicant
 utilizing a veteran's or federal employee's entitlement to obtain

 benefits, or where a veteran or federal employee uses another veteran's
or federal employee's entitlement; and (3) where there are factors
vhich, in the Judgment of the state agency, suggest that the matter be
referred for federal action. All other cases, including those falling
within the above exceptions, must be referred by the state agencles to
the FBI for investigation. In these cases, the Criminal Division has
recognized the right and privilege of the Department of Labor to bring
to our attention, for appropriate review, any case in vhich the United
States has declined prosecution, vhere the Department of Labor feels
such action to be warranted by the particulm- circumstances of the
individual case..

LEAvy
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Accordingly, in the future the state agencies will, under both of
the unemployment compensation programs, refer only those cases which are
subject to the modifications and exceptions set forth above. '

USE OF AUTHENTICATED RECORDS

In prosecutions arising out of the theft, forgery, or wrongful
negotiation of govermment checks, or in other matters where it 1s
necessary to prove the actual issuance and mailing of such checks,
each United States Attorney should give consideration to the use of
authenticated copies of checks and related records pursuant to
Section 1733, Title 28, U.S.C., vhich the Treasury Department is pre-
pared to furnish promptly. It has came to our attention that in some
instances the presence of Treasury Department personnel in court
involves extensive travel with attendant transportation and per diem
costs in addition to the loss to the Treasury of the services of the .
personnel involved. The use of authenticated copies, where practicable,
in lieu of testimony of Division of Disbursement personnel would result
in substantial econamies to the govermment.

FOOD, DRUG, AND COSMETIC ACT

Dispensing Dangerous | without Prescriptions; Second Offender.
United States v. Albert Blank (D. Mass.). On June 21, 1957, defend-
ant vas indicted In six counts for felony (second offender) violations
of the Federal Food, Drug, and Cosmetic Act. The indictment charged
defendant, a pharmacist in Boston, with baving dispensed certailn drugs
on different occasions without prescriptions. Since the drugs thus )
dispensed "over the counter” were dangerous drugs (21 U.S.C. 353 (b)(1)(B)),
and since they had been shipped into Massachusetts fram without the
state in bottles containing labels warning against dispensing them
without prescription, violations of 21 U.S.C. 331 (b) were committed.
Following his plea of guilty, defendant was sentenced on March 10, 1958,
under Count 1, to six months' imprisomment and to pay a $500 fine. Under -
the remaining five counts, he was sentenced to serve six months, suspended,
and placed on probation for two years to begin upon completion of the
prison term under Count 1l.

Staff: United States Attorney Anthony Julian;
Asgistant United States Attorney George H. Lewald
(Do mso)o

Constitutionality of Section h01§e[u of Rationality Act of 1940;
Voting in Foreign Political Election. Perez v. Brownell (United States
‘Supreme Court, March 31, 1958). Petitioner, a native-born citizen of
the United States who had been taken to Mexico as a child by his parents,

last reentered this country in 1952. In 1953 he was ordered deported
on the ground that he had been expatriated prior to his 1952 entry and
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lacked the immigration visa required of aliens when he reentered. He
- gued for a declaratory judgment of nationality. The district court
concluded that he had been expatriated (a) under Section 4O1(J) of the
Nationality Act of 1940 by remaining outside the United States from
November 1944 to July 1947 for the purpose of avoiding service in our
armed forces; or (b) under Section 40l(e) of that Act by voting in a
politica.l election in Mexico in 191|6. The court of appeals affirmed.

o ‘The Supreme Court, affirming by a divided vote , sustained the
 Judgment below on the voting ground and did not fipd it necessary to
‘rule on the Section 401(j) ground. The majority opinion sustained
the constitutionality of Section 401(e) as rationally related to the
broad power of Congress to regulate foreign affairs. It concluded
that it is within ‘the power of Congress to achieve the- avoidance of
embarrassment in the conduct of our foreign relations attributable
.to voting by American citizens in foreign political elections, and
that .the means selected by Congress (expatriation) vas reasonably

calculated to effect that end. -

Dissenting, the Chief Justice and Justices Black and Douglas con-
cluded that the Constitution confers no power on Congress to divest
native-born citizens of their nationality. Conceding that a citizen
may elect to renounce his citizenship voluntarily and that under some
circumstances the act of voting may rationally be. said to constitute
an abandonment of citizenship, the dissenters felt that Section %01(e)
.was 80 broad that it encompassed conduct that failed to shov a volun-
tary abandomment of American citizenship. Justice Whittaker, also
dissenting, agreed with the major premise of the majority opinion
that Congress may expatriate a citizen for an act vhich it may rea-
sonably £ind tobe fraught with danger of embroiling our government
in an international dispute or of embarrassing it in the conduct of
foreign affairs; but he felt that Section h01(e) is toa broadly -
vritten to be sustained on that ground.

Staff: The case was argued by Solicitor G'ener,a]‘.'_.J_--'Iee Repkin.

. Conviction of Desertion in Wartime; Constitutiopality of
Section 401(g) of Nationality. Act of 1940. Trop v. Dulles (United States
. Supreme Court, March 31, 1958). Petitioner, a native-born citizen of
- ‘the United States, was convicted of desertion by a co%:rt-martial vhile
. serving in our army in French Morocco in 1944 and was' Bentenced to three
© years at hard labor and a dishonorable discharge. After return:lng to
the United States in 1952, he applied for a pasaport, rvhic’h was denied
. on the ground that his conviction and dishonorable discharge had resulted
. 4n hie expatriation under Section 40l(g) of the NationalitgeAct of 11940,
His" suit for a declaratory judgment of nationality reaulted in a district
-cou.rt Judgment for the government which was affirmed by the court of appea.ls.

Section 401(g) as unconstitutional. The Chief Justice, in .an opinion

The Supreme Court, reversing by a divided vote, struc’i down - .
in which Justices Black, Douglas and Whittaker Joined{ reiterated the
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viev announced in his dissenting opinion in Perez, supra, that citizen-
ship cannot be divested in the exercise of the government's general
povers. Turning specifically to the argument that Section 40l(g) rep-
resented a valid exercise of the war power, the Chief Justice concluded
that the expatriation provision was clearly pemal in nature, and as such
constituted cruel and unusual punishment within the meaning of the
Bighth Amendment. In & separate concurring opinion, Justice Brennan
_expressed the view that Section 401(g) was unconstitutional as evincing
no rational relationship between the expatriation provision and the war
powver. .

Justices Frankfurter, Burton, Clark and Harlan, dissenting, felt
that Section 401l(g) bore a reasonable relationship to the war power and
~did not constitute cruel and unusual punishment. v

Staff: The case uas argued by Solicitor General J. lee Rankin

Duress; Burden of Proof. Nishikawa v. Dulles (United States Supreme
Court, March 31, 1958). Petitioner, who was & dual national of the United
States and Japan at birth, was denied a passport on the ground that he
had been expatriated under Section 401(c) of the Rationality Act of 1940
by serving in the Japanese army. At the trial of his suit for a declara-
tory Jjudgment of nationality, he was the only witness. He testified that
he was born and educated in the United States and received an engineering
degree here. In August, 1939, he went to Japan, intending to visit and
study for two to five years. His father, who was paying his way, died
in November, 1939 and petitioner went to work in Japan. In June, 1940 he
was required to take a physical examination pursuant to the Japanese
Military Service lav and on March 1, 1941 he was inducted into the
Japanese army. The Military Service Law provided for imprisonment for
evasion. Between the time of his physical examination and his induction,
he did not protest his induction or attempt to renounce his Japanese
nationality, return to the United States or secure the aid of United
States consular officials. He testified he was told by a friend who
worked for the American Exbassy that the American Consulate could not
aid a dual national; and that the rumored brutality of the Japanese secret
police made him afraid to make any protest. He testified that when he
vent to Japan he was not aware of any threat of war between the United
States and Japan and that he did not then know he was likely to be
drafted. The district court did not believe his testimony, found that
his Japanese military service was voluntary and concluded that he had
been expatriated. The court of appeals affirmed. : .

The Supreme Court reversed. The majority opinion, by the Chief
Justice, pointed out that all agreed that no conduct can result in ex-
patriation unless the conduct is engaged in voluntarily; also, that when
American citizenship is once shown to exist, the burden is on the govern-
ment to prove an expatriating act by clear, unequivocal and convincing
evidence. With respect to the’ government's contention that the citizen-
ship claimant bears the burden of proving that his act was involuntary,
the Court held that because of the drastic consequences of expatriation
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the govermment must bear the burden of proving that the expatriating act
was voluntarily performed. On this record, the Court found that the
govermment had not sustained its burden. The majority opinion did not
1imit its doctrine, stating "Regardless of what conduct is alleged to
result in expatriation, whenever the issue of voluntariness is put in
issue, the Govermnment must in each case prove voluntary conduct by clear,
convincing and unequivocal evidence.”

Concurring in the result, Justices Frankfurter and Burton felt that
while ordinarily it is the individual who should have the burden of prov-
ing state of mind, in this case it was proper for the government to bear
that burden because the normal assumption that a person acts of his own
free will is placed in doubt when an individual engages in conduct com-
panded by & penal statute of another country to vhose laws he is subject.
However, these Justices felt that the Court need not and should not reach
the question whether, in other classes of cases in which the defense of
duress is asserted, the government should also have the burden of proving
lack of duress. Co : : o

Justices Harlan and Clark, dissenting, concluded that to permit
conscription, without more, to establish duress unjustifiably limits,
if it does not largely nullify, the mandate of Section-401(c). They also
saw no reason to depart in this case fram the general rule that con-
sciously performed acts are presumed voluntary. : ‘

Staff: The case was argued by Oscar H. Davis, Assistant to
the Solicitor General..

CONTEMPT

Privilege Against Self-iggininstion; Waiver by Direct Testimony in
Civil Case. Brown v. United States (United States Supreme Court,
March 31, 1958). Petitioner was the defendant in a denaturalization suit,
charging that she had fraudulently procured citizenship in 1946 by falsely
svearing that she haed not within the preceding ten years been a member of
the Communist Party. Called as an adverse witness by the government at
the ‘trial, she denied Communist Party membership prior to 1946 but refused
to answer questions asbout activities and associates after 1946 on the
ground that her answers might tend to incriminate her. The district court
. sustained the claim of privilege. Taking the stand in her ‘own behalf, she
3 j;estiﬁed on direct examination not only concerning her pre-naturalization
activities, but also as to her present disposition tovards the United
iStates. On cross-examination, the government asked, “"Are you now or have
.you ever been a member of the Communist Party of the United States?”
Z_\Petitioner again invoked the privilege against self-incrimipation. The
idistrict court ruled that by taking the stand in her own defense she had
:abandoned the privilege, and directed her to answer. On her persistence
.in refusing ‘to ansver, she was summarily held in contempt and sentenced
:to imprisonment for six months. The judgment of conviction, vas affirmed

-

by the court of appeals. _ A .
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The Supreme Court affirmed. Preliminarily, it distinguished this
situation fram those holding that for perjury alone a witness may not be
sumarily punished for contempt. "Perjury is one thing; testimonial
recalcitrance another.” Turning to the constitutional issue posed by
petitioner, the Court could find no reason to depart from the rule appli-
cable to a defendant in a criminal case. If he takes the stand and
testifies in his own defense, his credibility may be impeached and his
testimony assailed like that of any other witness. He has no right to
set forth to the jury all the facts which tend in his favor without lay-
ing himself open to cross-emmination upon those facts. -

Justice Black dissented in an opinion in which the Chief Justice and
Justice Douglas concurred. They felt that the rule applicable in criminal
cases is inapposite, since in such cases the defendant cannot be called as
an adverse witness and his failure to take the stand in his own behalf may
not be the subject of adverse camment or support an inference of guilt.

In civil cases, on the other hand, the failure of a party to testify may
be freely commented on and evidentiary inferences may be drawn from his
silence. Justice Brennan, dissenting in a separate opinion, felt there
was an abuse of discretion in punishing petitioner's act as a criminal
contempt. He pointed to the fact that the trial judge had at first ruled
erroneously that petitioner had waived the privilege by simply taking the
stand and it wvas only when he was later holding her in contempt that he
advised her she had waived the privilege by her testimony. Under the
circumstances, Justice Brennan felt that the trial judge should have
resorted to sanctions other than crimina.l contempt.

Staff: The case was argued by Ralph S. Spritzer, Assistant
to the Solicitor General.

JENCKS' 1AW - PRODUCTION OF DOCUMERTS

Effect of Jencks' Law (18 U.S.C. 3500) on Production of Grand Jury
Testimony. United States v. Consolidated Laundries Coiporation, et al.
(8.D. N.Y.), dated March 10, 1958. One copy of Judge Palmieri's deci-
sion in this case is being transmitted to each United States Attorney‘'s
office with this issue of the Bulletin.

* % *
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Edd

;’ CIVIL DIVISIOR | ‘

Assistant Attorney General George Cochran Doud

COURTS OF APPEAL

FEDERAL TORT CIAIMS ACT

E_n_x_'glozee of Non-aggrogriated Fund Activity Cannot Sue United States
Under Tort Claims Act for On-the-gob Injury Allegggl_z Caused by Federal

Employees. 1leland K. Aubrey and Charlotte R. Aubrey v. United States,
lC.A.D."C'. , April 10, 1958). Leland K. Aubrey was Assistant Manager of
the Officers' Mess of the Naval Gun Factory in the District of Columbia.
In the course of his employment he was injured, allegedly through the
negligence of naval personnel, and received benefits from the private
workman's compensation insurance carried by the Mess pursuant to 66 Stat.
138, 5 U.S.C. 150K-1. He then filed suit against the United States for
additional compensation; his wife also Sued for loss of consortium. The
district court, without opinion, granted the government's motion for
sumary Judgment. . .

The Court of Appeals, through Justice Reed (sitting by designation),
held that Mr. Aubrey was precluded from suing under the Tort Claims Act, .

even though it had been stipulated at trial that he was not a federal
employee. The Act was not intended to provide additional compensation
for an employee of a non-appropriated fund instrumentality where Congress
has made available an administrative and exclusive remedy for him. In
the present case, Public Law 397 of the 824 Cong., 1lst Sess. was held to
have provided such an exclusive remedy by requiring non-appropriated fund
{nstrumentalities to secure compensation insurance for their employees
for on-the-job injuries. o

The Court reversed as to the wife's claim, however. She has an in-
dependent claim against the United States for loss of consortium and is
entitled to a trial. Determination of whether recovery for loss of
consortium is still available under D.C. law must avait the results of
the trial.

' . A -1
Staff: Stanley D. Rose (Civil Division) ’ -

: Tort Claims Act Does Not Extend to United Nations Trust_ Territory
Under United States Control. Callas v. United States, C.A. 2, April ],
1958). Edward Callas, an infant, was playing on the beach at Kwajalein,
trust territory of the Pacific Islands, when he was injured by the ex-
plosion of a round of military ordnance. His suit under the Tort Claims

Act was dismissed by the district court for want of Jurisdiction.

° On appeal, this judgment was affirmed, The Tort Claims Act ex- \
cludes claims arising in a foreign country. 28 U.S.C. 2680(k). Kwajalein ;
is foreign territory held by the United States as trustee fcr the United
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Nations. The Court of Appeals held that the United States' control over
Kwajalein is not in its capacity as a sovereign, but as a trustee, and -
that the island must therefore be regarded a foreign country within the
meaning of the Tort Claims Act. Judge Lumbard, dissenting, argued that
for all practical purposes the United States acts as sovereign in the
area; Congress did not intend the "foreign country”™ exclusion to apply
to territory held under such circunstances.

Staff: United States Attorney Cornelius LB Wickeraham, Jdr.
Assistant United States Attorney Margaret E, Millus
(E.D. R.Y.)

GOVERNMERT CONTRACTS

Defaulting Purchaser Cannot Defend Against Liability on Factual
Issue Not ‘Raised Pursuant to Disputes Article of Contract. Fay d
Borderland Salvage Co. V. . United States, (C.A. 5, April 2, 1958). The ‘
Borderland Salvage Company's bid to purchase 31,149 five-gallon drums
at seventy-five cents per drum was accepted by the Fort Worth, Texas
Quartermaster Depot. Payment in full prior to removal of the property
by the purchaser was required by the contract., When Borderland driver
came to pick up the drums, however, payment in full had not been made,
and the driver did not tender payment. Instead he offered a performance
bond, which the Contracting Officer refused to accept. Borderland's
attorney conferred with the Colonel in charge of the Quartermaster ware-
house and was advised that no replacement bid of less than seventy cents
per drum would be accepted. Nevertheless, the drums were resold for only
forty-two cents per drum, $9,254.16 less than the amount of the sale to
Borderland, Borderland did not protest the resale to the Contracting
Officer or appeal to the Secretary of War from the Contracting Officer's
decision as provided in the Disputes Article of its contract. In a suit
by the United States to recover the difference between the original sale
price, and the resale price, the district court awarded summary Jjudgment
to the United States.

On appeal, this judgment was affirmed. The contract plainly -
required payment before removal of the drums, and the United States had
the right to resell when Borderland failed to perform. The Colonel in
charge of the warehouse had no real or apparent authority to amend the
terms of the contract. If Borderland considered his representations
material, they should have challenged acceptance of the resale bid under
the diaputes procedure set forth in the contract.

Staff: United States Attorney James L. Guilmartin (S D. Fla )

LIENS

Junior Lien of United States Is Divested by Foreclosure of Prior
Mortgage in Accordance With State Procedure, Although Joinder of or
Notice to Junior Lienors is Not Reguired United States v. Daniel K.
Cless (C.A. 3, April 11, 1958). The United States brought this suit to
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foreclose its non-statutory second mortgage on real estate in Pennsylvania.
A first mortgage on the same property bad previously been foreclosed by a
common law writ of execution. Under Pennsylvania law, foreclosure in this
manner divests all junior liens without the necessity of making Jjunior
lienors parties to the proceedings or giving them actual notice of the
Judicial sale. The district court held that the existence and enforcement
of non-statutory liens held by the United States are controlled by state
law. Under Pennsylvania law therefore, the Junior lien held by the United
States was extinguished.

On appeal, the government argued that a Jjudicial proceeding purporting
to extinguish any property interest of the United States was a suit against
the United States; that the only consent to be sued in such cases is as
provided in 28 U.S.C. 2410, which requires that the government be joined in
the proceeding and receive actual notice of the sale; and that all govern-
ment liens are controlled by federal, and not state, law. In addition, the
government urged that the Pennsylvania procedure did not meet constitutional
requirements of notice of judicial proceedings affecting the property inter-
ests. The Court of Appeals rejected these contentions and affirmed the
Judgment of dismissal. It held that federal law does not require that the
United States be made a party to a judicial proceeding which affects 1its
security interests; joinder is required only when the government is in
possession or claims ownership of the property. Therefore, the Court
ruled that the Pennsylvania proceeding was not a suit against the United
States and that 28 U.S.C. 2410, which 18 only a waiver of sovereign immunity ‘
and does not itself require joinder, was not applicable. The Court further
held that the government's attack on the constitutional inadequacy of con-
structive notice to known claimants "ignores the rights that first mort-
gagees in Pennsylvania have enjoyed for more than a century, and ignores
the impact such a decision might have on the business of lending money."

Staff: Bernard Cedarbaum (Civil Division)

MEAT SUBSIDY CLAIMS

Pendency of Administrative Protest Renders Action to Recover Meat
Subsidy Payments Pr Premature; Trial Court Should Dismiss Suit Without
Pre judice. United States v. Frank L. Smith (C. A. 9, April 1, 1958).
Certain wartime meat subsidy payments were granted by the OPA on pre-
liminary approval to Smith, a livestock slaughterer. Subsequently, OPA
determined that Smith was not entitled to them. This determination vas
certified to the RFC, which invalidated the payments. On December 15,
3950, Smith filed with RFC a telegraphic protest against the,invalidation.
Qecording to RFC records, this protest was rejected in a -1 letger addressed
gp Smith, dated Jnne 25, 1951. h ,,

h‘

N On February 2, 1956 the United States brought suit to recapture

the invalidated subsidy payments. Smith denied ever having received the
letter rejecting his protest, and the government was unable to prove at

trial whether the letter had in fact been deposited in the mails by RFC, .
or received by Smith. Accordingly, the Government conceded that, as'a )
matter of law, the protest was still pending before the,agengy. In this
posture, the trial court entered judgment for defendant:uponﬁa directed

!erdict B vy
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On appeal, the government urged, inter alia, that the judgment which

was entered, being in effect "with preJjudice", prevented the institution
of a nev suit after steps were taken to make the RFC order final. Noting
that the only defense which had been raised in the trial court was that
the suit was premature, and that such a defense did not varrant a dis-
missal "with prejudice", the Court of Appeals reversed, and directed the
District Court to dismiss the action "without prejudice”.

Staff: B. Jenkins Middleton, Seymour Farber
(civil Division)

MEAT SUBSIDY CLAIMS

Government Not Entitled to Summary Judgment in Action to Recover
Meat Subsidy Pa nts where Administrative Protest Is Still Pending.
Clackamas Meat Company v. United States (C.A. 9, April 1, 1958). 1In
this suit by the government to recapture invalidated meat subsidy pay-
ments, defendant meat packer argued that its protest against the invali-
dation was still pending before the RFC. After first denying that a
protest had been filed, the government reversed 1ts position and moved
to continue the case pending the outcome of the administrative pro-
ceedings. The court denied the Government 's motion for continuance and
subsequently set the case for trial on April 29, 1957. However, the
court's order stated that, if the case was referred by the parties to
the RFC before the trial date, the trial would be postponed.

On May 27, 1957, the government filed a motion for sumary Judg-
ment, accompanied by an affidavit stating that the RFC had not, as of
May 2, 1957, received any protest or appeal from Clackamas. At the
hearing on this motion, counsel for Clackamas urged that, as matters
then stood, the government could not make out a case because the pro-
test was still pending. He admitted that Clackamas had taken no fur-
ther administrative action. The court thereupon granted the govern-
ment's motion for summary Jjudgment since 1t was apparently of the view
that Clackamas had failed to pursue its remedy before the agency.

On appeal, this Judgment was reversed. The packer argued that
the government was not entitled to summary Judgment because there was
a genuine issue as to a material fact, i.e., whether a protest had
been duly filed. The Court of Appeals noted that the government had
reversed its position below and had not disputed the fact that a pro-
test had been filed. But it held that the burden of taking furtber
administrative action on the protest was not the sole responsibility
of the packer because the court below, in setting the date for trial,
had stated that the case may be referred to the agency by "the parties”.
Since the matter was still pending bvefore the agency, the government's
suit wvas premature and the action should be dismissed without prejudice.
Recognizing that the packer had limited its brief on appeal to the
question of whether there was a genulne issue as to a material fact, the
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Court nevertheless noted that the issue of "prematurity" had been dis-
cussed at oral argument and should not be foreclosed because of the
limited scope of appellant's brief.

Staff: B. Jenkins Middleton, Seymour Farber
(Civil Division)

MERCHANT MARINE ACT OF 1936

Tax Coneequencee of Shkip Purchase Under Merchant Marine Act
Cannot Be Determined in Suit Against Meritime Administration. New

York and Cuba Mail Steamship Company v. Sinclair Weeks, et al., (C.A.D.C.,
April 3, 1958). Plaintiff had an operating-differential subsidy con-

tract with the Maritime Commission under the Merchant Marine Act of
1936. It sued the Maritime Administration in mandamus and declaratory
Judgment for a ruling that the purchase of two ships for subsidized
service by means of an intercorporate stock transfer was the legal
equivalent of a direct purchase from its capital reserve fund, which
would entitle it to a permanent tax exemption for the monetary wvalue of
the stock so expended. The district cowrt held that since the only
benefit to be derived from the relief sought would be reduced tax
liability, resolution of the problem should be left to the tax authori-
ties and the tribunals given jurisdiction to determine tax controversies.
The Court of Appeals affirmed the dismissal of the complaint, accepting
the government's statement that the Maritime Administrator's action on

a matter of this kind could not bind the Internal Revenue Service or any
court or tribunal celled apon to review any future disallowance of the
tax deduction already claimed by the plaintiff.

Staff: Bernsrd Cedarbaum (Civil Division)

COURT OF CIAIMS

MILITARY PAY

Where Government Has Notice of a Will, Obligation to Estate of
Deceased Officer (s Kot Discbarged oy Payment to Heir Prior to Qualifi-
cation of Executor. Rorcidy Mae Howell, individually and as BExecutrix
-of the Estate of Martin Frederick Howell, Jr., deceased v. United
States (C.Cls., March 5, 1958). Plaintiff was the stepmother of
Lt. Martin F. Howell, Jr., an Air Force officer, who was killed in
action in Korea. During the time he was carried in a "missing in action”
status, plaintiff sent a copy of his will to the Department-of the Air
Force. This instrument nominated plaintiff as executrix and-named her
the beneficiary of the officer’s estate. On January 31, 1954,

Lt. Howell was officially declared dead, Claims for his arrears of pay
and allowances were submitted by plaintiff as stepmother and also by

the natural mother of the decedent. Plaintiff had taken no steps to -
qualify as executrix unéer the wiil. The Act of June 30, 1906, 34 Stat.
750; as amended, 58 Stat. 795 (194%4), 60 Stat. 30 (1946), 10 U.S.C.§ 868
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provided that the General Accounting Office might settle accounts of de-
ceased personnel by paying the amount due to the decedent's heirs in a
stated order of preference, "where no demand is presented by a duly ap-
pointed legal representative of the estate.” The General Accounting Office
alloved the claim of- decedent's natural mother on March 10, 195k. On
April 7, 1954, plaintiff was qualified and appointed executrix under the
will and brought suit to recover the monies previously paid to the natural
mother. The government joined the natural mother as third party defendant
and filed a cross-claim against her, contingent upon the Court avarding
judgment to plaintiff, The government then moved for summary Judgment
relying on Keoun v. United States, 191 F. 24 438 (C.A. 8, 1951), wherein it
was held that 10 U.S.C. 868 "gave the General Accounting Office the absolute
right at any time" to pay a decedent's accounts to persons in the statutory
order of preference "unless, before such payment was actually made”, a
demand had been presented by a "duly appointed legal representative of the
estate". Such payment was held to have discharged the obligation of the
government to the estate, leaving the heirs and claimants to resolve

. entitlement to the monies among themselves. The Court of Claims rejected
the doctrine of the Keoun case and held that 10 U.S.C. 868 could not be
invoked to discharge the government's obligation when payment had been

made contrary to the intent of the deceased expressed in a testamentary
jnstrument of which the government had notice. Rather, the Court said,

the government is bound to afford the executor-designate a "reasonable
opportunity to qualify" in order to carry out the intent of Congress
that the legal representative should have priority and the expressed wishes
of decedent should be accomplished. .

Staff: Frances L. Nunn (Civil Division)
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ANTITRUST DIVISION

Assistant Attorney General Victor R. Hansen

Complaint Filed Under Section 1 of Sherman Act and Section 7 of

_((:l_axton Act. United States v. Columbia Pictures Corporation, et al.,
S.D. N.Y.). The above entitled civil antitrust suit against Columbia
Pictures Corporation; Screen Gems Incorporated and Universal Pictures
Company, Incorporated, was filed on April 10, 1958, and charges viola-
tions of Section 1 of the Shennan Act and Section 7 of the Clayton Act.

Columbia and Universal for many years have been and still are
competitors in the production and theatrical distribution of feature
films. Columbia's wholly owned subsidiary, Screen ‘Gems, handles TV .
distribution of its. parents. pre-1948 feature films (few American.
f£ilms made after 1948 are available for TV distribution because of
disagreements between producers and the unions representing actors,
directors, and musicians: on the share of TV distribution revenues to
be paid to the unions). Screen Gems like others in the field, dis-
tributes its features by entering into sublicensing agreements with
individual T stations: throughout the United States. ‘The fees charged
for such sublicensing vary gredtly according to the.age and quality of
the picture, popularity of featured players and whethér or not the ‘
Ppicture has been previously televised in the area--the last being one
of the most inmorta.nt factors. : v

In August 1957, _Screen Gems was one of the five ™ f1ilm dis-
tribution companies having.a substantial number of pre-1948 feature
f£ilms which had not yet been exhi’bited on TV. Universal had approxi-
mately 600 of such "first run" f£ilms comparable in quality to the
Columbia films being distributed by Screen Gems. On August 2, 1957,
Universal granted to Screen Gems.an exclusive 14 year license for the
T distribution of its features. Performance of the agreement by
Screen Gems was guaranteed by Columbia. Screen Gems guaranteed
Universal payments of annual minimums totaling $20,000,000 and is to
receive between 27 1/2% and 40% of the proceeds. Screen Gems further
agreed that it would not license Universal features at terms less
favorable than the teims at which it licerses comparable Columbia
features.

Te complaint alleges that: COJ.umbia, Screen Gems and Universal
have been and are engaged in an unlawful conspiracy and combination
in restraint of trade and cammerce in the distribution and licensing
of feature f£ilms for TV exhibition. It is contended that the dis-
tribution agreement between Screen Gems and Universal, is by its
specific terms, an agreement to £ix prices and to eliminate competition
between Universal and Columbia. It is further contended that an un-
lawful restraint is inherent in any arrangement under which Screen ‘
Gems acts as a common distributor for its parent Columbia; and its
parent's competitor, Universal--price fixing and elimination of com-
petition being necessarily implied in such an arrangement.
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The complaint also charges that the exclusive TV license granted
by Universal to Screen Gems constitutes the acquisition of corporate
assets, the effect of which may be to substantially lessen competition
in the distribution of feature £ilms for television exhibition, in
violation of Section 7 of the Clayton Act; that as a result of the
acquisition, Universal has been eliminated as & competitive factor in
T £ilm distribution, and that there has been an undue reduction in
the number of competing enterprises in the field; and that as a result
of the acquisition "defendant Screen Gem's distribution and licensing
of Columbia and Universal feature films for teievision exhibition may
be carried on pursuant to an agreement among the defendants, as part
of the acquisition contract, elimirating price and other competition
between them and creating & combination in restraint of trade and
commerce." S

The remedy sought for both Section 1 and Section 7 violations
is complete divestiture by Screen Gems of the exclusive license for
the distribution of Universal features. The prayer &lso includes a
request for a preliminary injunction against the further performance
of the distribution agreement between Screen Gems and Universal.

Staff: John Sirigano, Jr. (Antitrust Division)

Assigmee of Contract Caxrier Permit Estopped to Challenge Scope
of Assignor's Authority. Thomas P. Glaze and W. H. Conley v. United
States, et al., (S.D. Ind.). This action was filed on June 25, 1956
to set aside an order of the Interstate Commerce Commission which
denied Glaze's petition for reconsideration of & Commission decision
refusing to reopen a "grendfather" clause proceeding. Glaze had
authority to operate as a motor contract carrier. He received this
authority as the result of & purchase from one Shorten who bad in
turn purczhased it from Conley, the original "grandfather" holder.

All transfers were subject to, and received, Commission approval.

Glaze sought to reopen the proceeding which granted the original
contract carrier permit to Conley in order to show that Conley should
have been granted a certificate as & common carrier. Conley was joined
as a party plaintiff in this court action.

The Government interposed three defenses: él) That plaintiff
- Conley had no legel standing to bring the suit, 2) that the complaint
failed to state a cause of action and (3) that the Commission did not
abuse its discretion in refusing to grant Glaze's petition to reopen.

A hearing was held at Indianapolis on April 3, 1958 before a three-
Judge district court. The Court sustained the first and second de-
fenses and thus never reached the third. In a ruling from the bench
the Court found that plaintiff Conley hed no standing to bring the

suit as he had transferred all interest in his permit. In upholding
the second defense the Court said that Callanan Road Co. v. United
States, 3% U.S. 507, prohibited Glaze attacking the extent of the
authority issued to Conley but stated that its ruling did not prejudice

e e = e i e e mnnnar ——— —— e oy R



250

whatever rights Glaze may have, if amf, under the holding of Nelson v.
United States, 355 U.S. 554, to petition the Commission for an inter-
pretation of his permit.

Staff: Charles R. Esherick (Antitrust Division)

Regular Rather Than Three-Judge Court Held Proper to Review I.C.C.
Order Which Found Assailed Rates Not Shown to Be Unreasonable for Future
and on Past Shipments Where Complaint Attacks Only Determination a8 to
Past Rates and Denial of Reparations. Charles A. Waite and Elmer J.
Carroll, a partnership doing business as C. A. Weite Company, et al. v.
United States, (W.D. Pa.). On March 27, 1956 at Pittsburgh, Pa.,

Judge Willson rendered an opinion in favor of the United States and
intervening defendants, and ordered the complaint dismissed.

Complaint filed December 11, 1956 against the United States sought
to set aside an order of the Interstate Commerce Commission which held
the assailed rates '"nmot shown" to be unreascmable for the future or in
the past and denied an award of reparation on numeirous carloads of
billets that were shipped from Minnequsa, Colorado to destinations in
Pennsylvania. The complaint was amended to atiack only the Commission's
determinations with respect to the reasonableness of rates on past ship-
ments and denial of reparation. Consequently, it was set for trial before ‘
a regular district court rather than a three-judge court.

The Commission and interested railroads intervened as defendants.
Being & suit solely in the nature of private litigation to recover -
money damages, the United States filed a neutral answer and left the
shippers and carriers, the real parties in interest, to prosecute and
defend thelr respective claims, and the Commission to defend its order.

Staff: Colin A. Smith (Antitrust Division)
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In the latter instance, whether an opinion embodies a judgment depends
upon (1) whether the judge has clearly declared his intention that it do so,
and (2) in an action for money only whether the opinion embodies the es-
gsential elements of a judgment for momey, i.e., whether "{t determines or
specif/Tes/ the means for determining, the amount” and states facts neces-
sary to compute interest." Where all of these elements clearly appear in
the opinion ard the judge indicates that final adjudication is intended,
final judgment has been promounced; and where the docket entry of the
opinion contains these elements, judgment has been entered and the time
for filing notice of appeal begins to run. In such a case the later
filing and entry of a formal Judgment would not constitute a second
final judgment nor extend the time to appeal. o

The majority opinion was written by Mr. Justice whittaker, and
Mr. Justice Frankfurter filed a separate dissent. Mr. Justice Harlan
filed a separate dissent in which he suggests that the majority opinion
will result in district judges giving "in their opinions in these 'money’
cases an affirmative indication of intention regarding the finality or
nonfinality of their decisions.” United States Attorneys could here be
of much help by urging, vherever possible, the district judges to spell
out clearly their intentions. Further, if there should be any doubt in
a particular case, the district judge should be requested to sign a
formal judgment indicating his intention that the document is his final
judgment. If the district judge refuses to sign the formal judgment
because he intended his opinion to be a final adjudication, the appeal
can proceed on that basis. Where the judge signs the formal Jjudgment
but doubt still exists as to when judgment was entered, notices of
appeal can and should be filed from both the opinion apd the formal

Judgment.

Staff: Karl Schmeidler (Tax Division); Leonard B. Sand (Office
of the Solicitor General). - .

Judgment Entered After Expiration of Six-year Period of Limitation
Held Valid Where Suit was Actually "Begun" Prior Thereto. Hector v.
United States (C. A. 5, March 198, 1958Y The district court entered
Judgment for the United States, enforceable by execution for the total
amount of income taxes and interest admittedly due and oving and timely
assessed. The government's suit was begun within six-year statutory
period for collection after assessment but judgment was entered after
expiration of the statutory period.  The authorities hold that a time
1imit is placed on the government's right to begin suit within the six-
year statutory period for collection after assessment but that the
right to initiate such a suit necessarily carries with it the implied
right to judgment even though entered after the six-year period. The
Court rejected taxpayer's contention that an in personam. Judgment
against him infringed the six-year statutory period of limitation be-
cause its effect was to extend the six-year period within which taxes
could be collected for another seven-year period, the life of a judg-
ment under the applicable Florida statute. :

Staff: S. Dee Hanson
(Tex Division)
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Carry-Back and Carry-Over of Net Operating Losses Within Affili-
ated Group of Corporations Filing Conmsolidated Returns. Phinney and
{fnited States v. Houston Oil Field Material Company, Inc. (C. A. 5,
February 26, 1958.) This litigation involved two issues with respect
to the carry-back and carry-over of net operating losses within an -
affiliated group of corporations (taxpayers) filing consolidated re-
turns under Section 141 of the 1939 Code. The district court agreed
with taxpayer on both issues but the Fifth Circuit reversed. :

A procedural issue was raised by taxpayers' motion to dismiss
the appesl, in vhich it was urged that the Government's notice of
appeal was not timely filed. 'Originally, this litigation was a
suit for refund against Phinney, District Director, in wvhich the sole
{ssue was whether certain earnings were capital gains or ordimary in-
come. The United States was allowed to intervene as party defendant,
and as such raised the carry-over and carry-back issues. The capital
gain issue vent to a jury, which decided it adversely to the District
Director, and he filed a motion for Jjudgment n.o.v. or for & nev trial
on February 1, 1956. On August 2, 1956 (without having acted on the
District Director's motion) the district court entered its final
judgment in favor of the taxpayers on the jury verdict, and also in
favor of the taxpayers on the carry-back and carry-over ‘issues, vwhich
the court decided without submission to the Jury. ‘Thereafter, on
October 1, 1956, the court overruled the District Director’s motion -
for judgment n.o.v., etc. Within sixty ‘days of this order -- but more ‘

than sixty days after final judgment, i.e., on November 2k, 1956 --
the United States filed its notice of appeal from the rulings as to
. carry-over and carry-back. FPhimney, the District Director, did not
— appeal from the final Judgment as to the capital gain issue. In their
T motion to dismiss the appeal, taxpayers urged that, since the United
S States was not a party to the District Director's motion for Judgment
n.0.v., etc., the time of the United States for filing its notice of
appeal ran from the date of entry of judgment, and hence that the .
notice of appeal was untimely. The Fifth Circuit denied the motion.
It held that the finality of the judgment was suspended by the Dis-
trict Director's motion for judgment n.o.v., etc., both as to the
movent and as to the United States, relying upon Rule.5k(b) of the
Pederal Rules of Civil Procedure as amended in 1948. Lo
Staff: Grant W. Wiprud; Davis W. Mortonm, Jr.
(Tax Division) :

Production of Corporate Books and Records; Summons Provisions
of the 1954 Code. National Plate & Window Glass Co., Inc. v United
I States. (C. A. 2, April 7, 1958). The summons issued by a special
agent under the authority of Section 7602(1) and (2) of the Intermal
Revenue Code of 1954 requested the taxpayer corporation to produce,
in comnection with an investigation of its liability for the fiscal
years, 1953 through 1956, certain generally designated books and
records (e.g., cash receipt journals, payroll books, accounts re-
ceivable ledgers, et cetera), including "correspondence files" and
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"memoranda”. Taxpayer's motion to quash the summons vas granted by the
district court which stated no reasons for its action. The Court of
Appeals reversed, with direction to deny the motion and to enforce the
summons . , h S

Taxpayer contended before the district court, in the hearing
authorized by Section T604(a) and (b) of the 1954 Code, first that
since Tax Court proceedings were pending with respect to 1953, further
investigation as to that year was automatically barred. However, the
Second Circuit, adverting to its prior decision in Bolich v. Rubel, 67 F.
2d 894, held in effect that continued investigation by agents of the -
Internal Revenue Service was warranted as &n aid to the Tax Court's -
power, under Section 621k(a) of the 195k Code, to assess a deficiency
for 1953 in an amount greater than that originally determined by the
Commissioner. Taxpeyer further contended that eince there had been
a previous inspection of its records for 1953, any additional checking
would constitute an "umnecessary", or. second inspection, within the
meaning of Section T605(b) of the 1954 Code. The Court of Appeals
disagreed, holding that the previous inspection, at the most, had
been only a cursory examination, and in any event, it had been made
as an incident to the investigation of another related corporation.

' Moreover, even if the 1953 records had been previously examined with
respect to the 1953 liability, the Court of Appeals observed that the
records sought "may well have been pertinent to investigation of the
appellee's tax 1iability for 1954-1956". Taxpayer also asserted that
the demand for records was so broad as to violate its constitutional
privileges under the Fourth Amendment. The Court of Appeals in ef-
fect held that the demand was not "out of proportion to the end
sought" (McMann v. Securities and Exchange Commission, 87F. 24 37T,
379 (C.A. 2), and that the taxpayer's claim was "wholly lacking in
substance" . Finally, taxpayer argued that the "correspondence files"
and "memoranda® requested to be produced by the summons were not suf-
ficiently identified and were not germane to ‘the inquiry. The Court
of Appeals disposed of this contention by citing the Supreme Court's
recent opinion in Civil Aeronautics Board v. Hermanmn, 353 U.S. 322.

Staff: Meyer Rothwacks (Tax Division)

Court of Claims Decision

Statute of Limitations; Premature Assessments; Claimed Over-

ents Based on Alleged Jllegal Assessment and Collection; Plain-
tiff's Motion for Summary J nt Denied. Lyddon & Co. v. Upited
States (Ct. Cls., March 5, 1958). Plaintiff filed blank returns for
1952 and 1945 claiming that it was exempt from excess profits tax. _
As a result of audit of a return for 1941, the Commissioner determined
that plaintiff did not qualify for exemption. In February, 1946,
plaintiff filed so-called "amended" returns for the years 1942 to
1945, inclusive, which were completely filled out, including a com-
putation of its tax 1iability, and forwarded them with a letter and
a rider to each return. In both letter and rider, plaintiff stated
that it helieved itself to be exempt from excess profits tax and for
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that reason no payment of tax was being mde.

The Commissoner treated plaintiff's amended returns as if it had
admitted 1iability and in March, 1946, assessed the taxes shown thereon.
In May,1946, the Commissioner sent plaintiff a notice of assessment and-

a demand for peyment. In Novenber, 1946, ‘plaintiff filed a writtenm pro-

test in vhich it contended that the assessment was illegal and void;
that the assessment of any ‘taxes a@inst 4t would consitute a deficiency
and that accordingly it was entitled to & 90 day notice under Section -
272 of the Internal Revenue Code of 1939. Throughout the administrative
handling of this case, plaintiff and the Commissioner maintained their
original positions, i.e., the Commissioner that the assessment was valid
and the plaintiff that it wis illegal ard void. In 1951 within 6 years
of the date of the aseessnent » but more than 3 years after the filing of
its amended returns ’ plaintiff peid the te.x which it now seeks to re-
cover. oo : y

Plaintiff's motion for sumry Judgment was premised on its argu-
ment that the statute of limitations for assessment having a:pired prior
to collection and there being no valid assessment to support such collec-
tion, the payment of the tax constituted an overpeyment within the mean-
ing of Section 3T70(a)(2) of the Internal Revemue Code of 1939. The
government 's principel defense was that the assessment, even if premature,
was not a complete nullity and was, at most, voidable rather than void.
As an additional defense, the government contended that plaintiff had an
alternative method of obtaining relief, i.e., it could have sought to
enjoin the collection by taking proper action in the United States Dis-
trict Court under Section 272 of the Internal Revenue Code, and that
having failed to do so and having peid the tax in question, it is not
entitled to recover unless it can prove that it is entitled to recover
on the merits. The majority of the Court of Claims agreed with the
government's contention reaffirming the Court's prior decision in
Lehigh Portlard Cement Co. v. United States, 90 C. Cls. 36, vherein it
had analyzed and discussed the cases of Ventura Consolidated 0il Fields
v. Rogen, 86 F. 24 1h9 (C.A.9, 1936); United States v. Yellow Cab Co.,
90 F. 2d 699 (C:A. T, 1937); and United States v. Barber, 2 Fed. Supp.
.229, and declined to follow those cases in their conclusions that a
premature assessment is void and enables a taxpayer to recover taxes
which he in fact owed the government.

Staff: William T. Kane and Robert Livingeton
' (Tax Division)

District COurt Decisions

Liens, Priorit,_y__of United states and Suretﬁ United State I..sv,
Taxpayer-contractor Who o Failed to Pey for Labor and Materials Had no
Property Right, to which Tax Lien Could Attach, in Funds withheld from
It by Owner. Fidelity and Deposit Company of )hryland v. New York Cit;
Bousing Authority, et al. United States Intervemor. (S8.D. K.Y.)
l‘axpayer, Caruso-Sturcey Cc Corporation, entered into a contract with the
Bew York City Housing Authority for certain comstruction work. Fidelity
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and Deposit Company of Maryland, as surety on the contract, paid labor-

ers and materialmen vhom the taxpayer-contractor in breach “of its comn-
tract had failed to pay. The amount paid by the surety was in excess
of the unpaid amount held by the owner. The surety brought this action
to recover the funds withheld by the owner. The United States inter-

vened, claiming the fund for taxes due from the contractor.

The issue was 6xie of prior rights to the fund as between the
surety and the United States. R - :

, The District Court held that under federal law the tax lien was
a prior claim against the fund and the govermnment was entitled to re-
cover the fund. On appeal, the Court of Appeals reversed, holding
that the pature of the interest of the contractor in the fund, as
distinguished from the priority of the Government, was to be deter-.
mined by the law of the State of New York. Applying state law, as
expressed in U. S. Fidelity and Guaranty Co. V. 'rriboroAujgh;_Brigg_e_ :
Authority, 297 N. Y. 31, t zhe——Court of Appeals held that the contractor
Bhad no property right in the withheld funds to which any lien of th
government could attach and the case was remanded. .

On remand, the District Court, in accordance with the opinion
of the Court of Appeals, held that under state law the contractor had
no rights in the fund to vhich a tax lien could attach, and the claim
of the government was dismissed; it was held that the surety had an -
equitable lien on the fund. o

Staff: United States Attorney Paul W. Willisms and’
" pAssistant United States Attormey John S. Clark
(s.D. N.Y.) Mamie S. Price (Tax Division).

Tax Lien Which Arose and Was Recorded After Conveyance of Real
Property, But Before Deed of Conveyance Recorded, Held Inferior to - *-
Rights Acquired Under Deed. United States v. Beatrice Baxter Pledger,’

ividually and as Executrix of Estate of Harris A. Pledger, Deceased,
et al. (N.D. Fla.) 1Income taxes for 1943 and 1944 were assessed against
Taxpayer in 1948, and notice of lien recorded on Novenber 24, 1950."
Taxpayer died in 1951. The government sought Jjudgment for the taxes
assessed, and for the amount of the cash surrender values of life insur-
ance policies paid to the executrix soon after taxpayer's death, and to
foreclose the tax lien on certain real property. - -

7 | The facts were stipulated and it was agreed that the government
was entitled to judgment for the taxes apd the cash surrender values '
of the life insurance policies as of the date of death, plus interest
thereon from date of payment to the executrix. The real property in
question, located in Florida, was homesteaded by the taxpayer in 1923.
His nephew worked for and assisted taxpayer in the occupancy required
to homestead the property. Sometime after taxpayer secured a deed to
the property, he conveyed it to the nephew, by deed dated July 15,
1941, but not recorded until December 20, 1954, the consideration being
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"campensation for services rendered in helping homestead said property”. l’
Subsequently, by deed dated September 29, 19h3, and recorded July 13,

1944, taxpayer conveyed to the mephew a 50-foot tract of land, which

turned out to be a portion of the property covered by the original dsed

to Harris. In 1946 the nephew built a beach cottage on the S50-foot

tract and has been in continuous possession of the property since that

time.

The Govermment conceded that it had no valid <laim against that
50-foot tract, but contended that the nephew did not have such posses-
sion of the remainder of the property as would defeat the tax lien thereon.

The Court held that under Florida law the nephew's possession of the
entire tract was sufficient to defealt the tax lien, citing Florida cvases.
It further held that even though the deed was not recorded until after the
tax lien had been recorded, the government was not of that class of "sube
sequent good faith creditors™ that suffered dbecause of the nephew's
failure to record his deed prior to the filing of the tax lien.

Staff: United States Attorney George Harold Carswell and
Assistant United States Attorney Wilfred C. Varm
(B.D. Fla.) Leon F. Cooper, (Tax Division)

Tax Division Directory : ' '

A number of United States Attormeys have expressed a desire to have
a copy of the Tax Division Directory of personnel in Washington. Accord-
ingly, copies of the latest list showing the name, room number, and °
telephone extension of each employee in the Division is being transmitted
under separate cover to the main and branch offices of each United Statea
Attorney. - ,
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ADMINISTRATIVE DIVISIOR

Administrative Assistant Attorney General S. A. Andretta

DEPARTMENTAL ORDERS AND MEMOS.

The following Memorenda applicasble to United States Attorneys ’
Offices have been issued since the list published in Bulletin Fo. 8 Vol. 6

dated April 11, 1958.

ORDER DATED DISTRIBUT ION

163-58 3-24-58 U.S. Attys.

164-58 3-24-58 U.S. Attys.

MEMO DATED DISTRIBUT ION

193 S-2 4-3.58 U.S. Attys. & Marshals
‘ (Territories only)

247 4-8-58  U.S. Attys. & Marshals

SUBJECT

Delegating to U. S. Attorreys
Authority to Compromise Lend-
Condemnation Cases

Delegating to Officers of the
Lends Division Authority to
Compromise Claims

SUBJECT

Absentee Voting Informstion
Chart :

Inventory Reports and Property
Records

Amended Transcript Rates for Court Reporting

Additional notices of increaeses in ordinary transcript ‘rates for
court reporting have been received and are compiled, with previous notices,

on the next page.

Under the procedure suthorized by the Judicial Conference, supplemen-
ted by the March 1958 ection, to make the retes officiael it is only neces-
sary for the local district court to fix the restes and for the clerk to
certify them to the Director, Administrative Office of the United States

Courts.

When this has been done, the United States Attorney may pay the in-
creased rates without special suthorization from the Department. Those
United States Attorneys who have requested suthorizetion to psy the in-

creased rates will be guided accordingly.



NEW RATES FOR ORDINARY DELIVERY PURSUANT TO AUTHORIZATION OF JUDICIAL CONFERENCE OF

260 MARCH 1958
Date = Eff. . Date EfT.
Orig. Carbon| Court Date Orig. Carbon | Court Date
I Dist. Order Dist. Order
Ala., N. 65¢ 30¢ 3/24/56 N.Y. N. 65¢ 30¢ L/l L/1/50
M. b5¢ 30¢ 3/27 4/1/58 E. 65¢ 30¢ 3/25/56
S. 65¢ 30¢ 3/24 3/24/58 S.
Alsk. 1 65¢ 30¢ v v W.
2 05¢ 30¢ 3/31/58 N.C. E. 05¢ 30¢ ] 3/26 4/1/56
3 05¢ 30¢ | 3/21/55 M
L 65¢ 30¢ | 3/24/55 W. 654 304 3/28]56
Ariz. 65¢ 30¢ 3/25/56 N.Dak. 65¢ 30¢ 3/24 3/2k/56
Ark. E. Qhio N.
W. | G5 30 | 3/25/58 5. B5g%% __304%% | 3727  3/27/58
Cal. N. 05¢ 30¢ 3/24 3/24/56 | Okla.N.
5. | 65 304 | 3/31 _ 3/31/58 E. 65§ 304 | 3724758
C.2. W.
Colo. Ore. 05¢ 30¢ 3/25 3/25/50
Conn. Pa. E. 65¢ 30¢ 3/24 3/24/56
Del. M ’
D.C. 65¢ 30¢ 3/24 . 3/24/58 W. 65¢ - 304 3/2k4 3/24/50
Fla. N. 05¢ 30¢ 3/24 4/1/56 [P. Rico 065¢ 30¢ |'4/3 K/3/56
S. 65¢ 30¢ 3/31/56 R. I.
Ga N. S. C. E.
M. 65¢ 30¢ 4/1/56 E - 65¢ 30¢ 3/31 -4/1/56
S. 05¢ 30¢ 3/20 3/26/56 |S. Dak. 55¢ 25¢ 4/5 L/8/50
Guam 65¢ 30¢ 3/27 '4/1/56 |Tenn. E. 65¢ 30¢ /4 4/4/58
HAwaii 65¢ 30¢ 3/24 3/24/508 M.
Idaho ©5¢ 30¢ 3/20 3/26/58 W. 65¢ 30¢ 3/25 3/25/50
I1l. N. 65¢ 30¢ 3/25/56 Tex. N. 65¢ 30¢ 3/24/58
E. | 65¢ 30 | 3/21/58 E. | 654 30f | 3/25/58
5. 5 654 304 [3/21 3731758
Ind. N. 65¢ 30¢ 3/27/58 W. 05¢ 304 3/25/58
S. | 654 304 | 3/25 _3]25/58 |Utah
Jowa N. 65¢ 30¢ 3/25/50 vt. ©65¢ 30¢ 3/26 3/20/55
S. 65¢ 30¢ L/7 4/7/568 [vVa. E.
Kans 65¢ 304 | 3/  3/24/58 W. 65¢ 304 3/25 L/1/5
Ky. E. 65¢ 30¢ 3/24 3/24/56 |V. I.
W. 65¢ 30¢ 3/31 4/1/56 |Wash. E.
1a. E. W.
W. ’ W.Va. N.
Maine 65¢ 30¢* | 3/24 3/24/508 S.
M. 65¢ 30¢ 3/27  4/1/55 |Wis. E. 65¢ 30¢ 3/26 3/26/50
Mass 65¢ 30¢ 3/27/58 W. 654 30¢ 3/26/56
Mich. E. Wyo. 65¢ 304 3/25 L/1/58
S W. 65¢ 30¢ 3/25 4/1/56
Minn. 65¢ 30¢ 3/26 L/1/58
Miss. N. 60¢ 30¢ 3/27/58
: S.
Mo. E. 65¢ 30¢ 3/25 4/1/56 Previously | Reported
W.
Mont . 65¢ 30¢ 3/27 L/1/58
Nebr. 65¢ 30¢ | 4/2/58
Nev.
N.H.
N. J. ©65¢ 30¢ 3/24/58
N. Mex. 65¢  30¢ | 3/31 B/1/50

10¢ per page for each additional copy.
*% Eastern Division

* 225¢ per page for second carbon copy; l7z¢#per page for third carbon copy;
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IMMIGRATION AND NATURALIZATION SERVICE

Camissioner Joseph M. Swing
DEPORTATION

Suspension of Deportation; Eligibility for _g*onsideration Under More
Than One Provision of Statute. Dessalernos v. Savoretti (United States
Supreme Court, April 1k, 1958). Certiorari to review decision of Fifth
Circuit holding that alien was not eligible for suspension for deporta-
tion under section 2ik(a)(l) of Immigration and Nationality Act.
Reversed. _

The facts in this case were reported in the Bulletin, Vol. 5, No. 12,
p. 372; 244 F. 24 178. The Court of Appeals held that since the alien
could not qualify for suspension of deportation under section 2k(a)(5)
of the Immigration and Nationality Act, his case could not be considered
under section 24li(a)(1), even though the case was literally within the
letter of the latter provision. It was the government's contention that
the various provisions relating to suspension of deportation were
mutually exclusive. :

In & per curiam decision by the majority of the Court, it said that
it wvas stipulated by the parties in the district court that the sole
question for decision was whether petitioner was entitled to have his
application for suspension of deportation considered under section 24k
(a)(1) of the Immigration and Nationality Act of 1952. It held that
petitioner is so entitled. The judgment of the Court of Appeals was
therefore vacated and the cause remanded to the district court with
directions to enter an appropriate Judgment declaring that petitioner is
entitled to have his application for suspension of deportation considered
by the United States Immigration and Naturalization Service under sec-
tion 2uk(a)(1). : : ‘

Mr. Justice Harlan, whom Mr. Justice Clark joins, would dismiss the
" writ for lack of jurisdiction. In his view the record fails to disclose
a Justiciable case or controversy because (1) the undisturbed administra-
tive finding that petitioner "does not meet the requirement that his de-
portation would result in exceptional and unusual hardship to himself,"
establishes that petitioner is not entitled to suspension of deportation
under either subdivisions (a)(1) or (a)(5) of section 24k of the Imnigra-
tion and Rationality Act of 1952; and (2) the parties' stipulation in the
district court is ineffective to confer jurisdiction on the Court to
decide the question sought to be presented. See Swift & Co. v. Hocking
Valley R. Co., 243 U.S. 281, 289; Aetna Life Ins. Co. v. Haworth, 300
U.8. 227, 2h0-241. In holding on this record that subdivision (a)(1) -
governs petitioner's case the Court has, in his view, rendered what in
effect is an advisory opinion.
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Mr. Justice Frankfurter would join Mr. Justice Harlan if he réad
the record to be as clear as the latter finds it to be. Being in suf-
ficient doubt about the scope and meaning of the stipulation, he Joins
the Court's opinion. This leaves open, on the remand, the administra-
tive determination of the issues under section 2kik(a)(1). :

Staff: Maurice A. Roberts (Criminal Division)

Claim of sical Persecution; Court Review of Administrative Deci-
sions. Cantisani v. Holton (United States Supreme Court, April 1%,
1558). T1n this case the Supreme Court denied certiorari to review the
Seventh Circuit holding that the Attorney General -did not abuse his
discretion in denying an application for stay of deportation under sec-
tion 243(h) of the 1952 ‘Imnigration and Bationality Act, Filed by an
Italian national who entered the United States illegally in 1949 and who
alleged in such application that if he is deported to Italy he will be
subject to persecution by Communist elements there. )

(The facts in this case were reported in the Bulletin, Vol 5, No. 23,
p. 683, 248 F. 24 737).

Due process; Representation by counsel; Crime of Unlawful mtg_
Involves Moral Turpitude. DeBernardo V. Rogers (C.A., D.C., March 27,
1956). Appeal from decision upholding validity of deportation order.
Affirmed. '

The alien in this case was brought to the United States in 1912
‘When he was two years old. When he was scarcely more than 21, he had
been sentenced to imprisomment for unlawful entry and armed robbery in
New York state. He was crdered deported in 1932, but escaped from im-
prisomment and during his time at large committed robbery and was -
sentenced for that crime upon recapture.

In the lower court, the alien contended that he was denied due process
vwhen he was not provided with counsel at his deportation hearing. The
appellate court said it was unnecessary to decide whether due process re-
quires that counsel be appointed to represent an indigent defendant in &
deportation proceeding, because the facts on which deportation was ordered
in this case were not in issue. At the administrative: hearing appellant
admitted having been sentenced more than once to terms excetding one year,
‘and copies of the indictments, judgments and sentences weré’received in
evidence. The legal question whether the crime of unlawvful “entry involves
moral turpitude was an issue before the lower court, wlere 'the alien was
Tepresented by an attorney. He was therefore not prejudiced as to that
question by being unrepresented at the administrative hearings.  The lower
¢ourt's decision that the crime involves moral turpitude was correct.
Bince the first two crimes committed by the alien and $he sentences there-
fore were sufficient to sustain the deportation order, it W@S unnecessary
o consider the question whether the third sentence wvas pragperly added to
the proceedings. L ,,

Staff: Assistant United States Attorney John W. KernﬁIII (Dist.

; Col.)(United States Attorney Oliver Gasch ‘and Assistant
. United States Attorney Lewis Carroll on the brief)
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Review of Refusal to Grant Permission to Reapply for Admission to
United Sta.tes Runc Pro Tunc; Iack of Good Moral Character. Gonzalez-
Jimenez v. Del Guercio (C.A. 9, March 14, 1958). Appeal fram decision
upholding deportation order and denial of voluntary departure and re-
fusal to grant permission to reapply for admission nunc pro tunc.
Affirmed.

In a per curiam decision the appellate court said that the alien
here sought Judicial review by way of declaratory relief in respect to
an order of deportation and a denial of voluntary departure fram the
United States and a refusal to grant permission nunc pro tunc to re-
apply for admission. As appellant was admittedly unlawfully in the
United States following his fourth or fifth illegal entry, he had no
ground for complaint with respect to the order for deportation. His
principal argument here appeared to be that he should have been granted
permission to reapply for admission into the United States nunc pro tunc.

. The Court held that, as there was no right to be granted such per-
mission to reapply as that which appellant sought, the only question
before it was whether there was an abuse of discretion in denaring this
application.

The Court observed._ that it was reasonebly apparent from the record
that appellant knew of the necessity of meking such an application
before entering the United States and that he disregarded and neglected
doing 8o, and that there was credible evidence in the record to sustain
the finding of the immigration officers that he had made false statements
on prior occasions which warranted a de’:.ermination of his lack of moral
character.

The Court stated thai the false stetements were given in testimony
and would constitute perjury or false swearing; that, accordingly, it
could not hold that the denial of this discretionery relief was arbitrary;
that it did not overlook the hardship that resulted from the fact that
appellant's wife was granted such relief while he was denied it, but
that this furnished no ground for a reversal of the judgment below.

* % *
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OFFICE OF ALIEN PROPERTY

Assistant Attorney General Dallas S. Townsend o

Trading With the Enemy ActLWhether Contingent Interest ls Pro;gert
Interest Within Seizure Powers of Government Under Act. “Herrmann V. :

Rogers (C.A. 9, April 2, 1958). Fred Nagel, an ldaho resident, created

an inter vivos trust in 1946 in favor of fourteen named persons, all of

whom were residents and nationals of Germany. The trustees were directed

to make annual payments of the income with discretion, however, to with- *

hold payment; in the event any of the beneficiaries came to the United - -

States, the trustees were required to pay such beneficiary his designated

share of the trust res. The trustees were also authorized to pay o¥er -

the trust res at any time if they should find that the gift would not be

subject to "confiscation by any government nor create sinews of war fo»

any government antagonistic to the United States". If not sooner termi-

nated, the trust was to terminate upon the death of the last of the named
beneficiaries and the trust property was to be distributed as directed.

In 1949 the Attornmey Genersl, acting under the authority of the Trading

with the Enemy Act, seized all right, title and interest of all the bene-

ficiaries in and to the trust. Demands were made upon the trustee to

deliver over to the Attorney General the interests of the beneﬁcia.ries

but the trustee refused to do so. ’

The district court granted the Attorney General's motion for summary.
Judgment, finding that title to the property passed to the Attorney General
by virtue of the vesting order and that the proceeding was a summary action
for possession. The court held that the Attorney General was entitled to
such trust funds as remained in the hands of the trustee but did not sur-
charge the trustee with the amount of the expenditures made to the bene-
Piciaries after the date of the vesting order

The Court of Appeals affirmed the lower court to the extent that it -
found the Attorney General entitled to immediate possession of the trwat
funds. The Court pointed out that the seizure provisions of the Act are:
"extremely comprehensive and all inclusive"”, and that contingent remain--
ders are as vestible as vested remainders. The Court declined to follow -
the dictum in Brownell v. Bdmunds, 209 F. 24 349 (C.A. &), saying "thisz.
dicta is not controlling, and is contrary to the authorities . . .".. The
Court of Appeals reversed the lower court to the extent that it surcharged
the trustee with the sum expended by her on behalf of the beneficiaries
. prior to the date of the vesting order and failed to surcharge the trustee
i with the expenditures made by her on behalf of the beneficiaries subse-

: quent to the date of the vesting order.

Staff: The case was argued by George B. Searls (Alien Property).
With him on the brief were United States Attorney Sherman F.
Furey, Jr., Assistant United States Attorney Marion J. ,
Callister, (D. Idaho), and James D, Hill and Irwin A. .
Seibel (Office of Alien Property).
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Trading With the Enemy Act; Whether Exercise of Attorney General's
Discretionary Authority to Seize Enemy Property is Subject to Judicial
Review. In the Matter of the Testamentary Trust of Herbert M. Paszotta,
deceased (Appellate Court of Indiana, April 3, 1958). An Indiana resident
died in 1943 leaving a will, executed earlier that year, by which he left
the residue of his estate in trust with directions to pay the principal to
his two German sisters "upon the cessation of hostilities" and, if the
sisters did not survive that period, the trustee was to keep the money for
herself. Both sisters survived the period and are still living. Im 1950
the Attorney General, acting under the authority of the Trading with the
Enemy Act, seized the interests of the sisters in the trust.

The trial court held that "cessation of hostilities" meant the formal
termination of the state of -war which did not occur until the adoption of
the Joint Resolution to that effect in October, 1951 (65 Stat. 451). It
then found that the sisters had merely an expectancy until they survived
the termination of the war, the* is, October, 1951. Accordingly it con-
cluded that when the Attorney General's vesting order was issued in 1950
the sisters had no interest which was capable of-.seizure and that the
Attorney General was, therefore, not entitled to-their shares. Instead
it awvarded distribution to the sisters.

The appellate court, disagreeing with the trial court, held that
"ecessa*icn of hostilities" in the will meant the "cessation of hostilities"
procla.imed by the President to be effective December 31, 1946. Neverthe-
less, it affirmed on the ground that while the Attorney General's seizure
authority is discretionary, the discretion is subject to judicial review
and it was an abuse in this case to exercise the d.iscret:.on in 1950 with-
out more than a declaration that he regarded it in the ‘pational interest
to do so. '

Staff: The case wa: argued by Irwin A. Seibel. With him on the
brief were United States Attornmey Phil M. McRagny, Jr., and
Assistant United States Attorney Kenneth C. Raub (N.D. Ind.)
and George B. Searls (Office of Alien Property).
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Cases 252 ‘
Judgment Entered After Expiration ‘Hector v. U.S. 6 253
of Period of Limitation _
Jury Charge; Revision of; Net Worth 6 231 &
Cases ' 251
Liens - Priority of U.S. and Surety  Pidelity and Deposit 6 256
of M. v. N.Y. City
: Housing Authority
Statute of Limitations; Premature Lyddon & Co. v. U.S. 6 255
Assessments ' .
Tax Division Directory 258
Tax Lien Inferior to Rights Acquired U.S. v. Pledger 6 257
Under Deed
) 4
VETERANS READJUSTMENRT ASSI&EANC ACT
oF 1952 _
Sec. 405 236

(38 USC 995); Social Security 6
Act, Subchapter XV (42 USC 1361 et : )

seq.); Modification of Agreement of

1954 Between Department of Labor and

Criminal Division




