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As of December 31, 1960, the halfway mark in the fiscal year, totaJ.
cases filed and terminated were less than for the same period in the pre-
ceding fiscal year. Criminal cases filed and terminated and civil cases
filed decreased from last year's totals. The increase in civil cases .
terminated was not sufficient to offset the increase in filings, and the
resulting increase in the pending civil caseload was substantial. A look
at the cases filed end terminated during December shows that less civil
cases vere filed in this month than in any other month of the current fiscal
year. Set out below is & comparison of the work accomplished during the
first six months of fiscal years 1960 and 1961, as well as a breakdown of
the work done in each of the first six months of 1961. . :

1st 6. - 1.st 6
-Months - -~ Months . -
. F. Y. , F.X.. Increase or Decrease
1960 [ 1961 ' Mumber -
Filed . -
Criminal 15,111 14,820 - 291 - 1.9
civil 12,105 - 11,696 - 409 - 3.k
Total . 27,216 .+ 26,516 - .. = TOO - 2.6
Terrinated \ . - ; “A ‘ T Ti.
Criminal 1,247 T 1k,026 ¢ - 223 -1.6
civil ' _10,570 - _10,615 - J 163  £1.6
| Total C 24,817 o 24,64 .- 60 -2
Per *x_digs LA T T T R
Crimipal  8k0 v 8ME " 4 6 l
Civil 19,783 * . . 20,346 F 563 j'2.8 )
¢ Total -~ 28,193 - \ - 26,762 4 569 f 2.0
C July August Septerz'ber October November December
Criminel 1,709  2,3%6 3,201 2,51 - 2,l19 2,534
Civil 1,663 2,304 - _1,897  _1,990 1,889 1,753
 motal 3,512 L,650 775,098 - - b5k 4,368 C0 4,287
Tcrminated [ ‘, ST e 1.::‘ L : PR :‘_ Bl
Criminal 1,600 1,772 . 2,38 . ., 2,91 2,8%2 2,617
Civil 1,463 1,906 . 1,798 . 2,005 1,627 1,816

Total 3,063 3,678 4,126 4,982 5,459 4,433
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Collections for December were slightly above those for November, and
aggregate collections for the first half of the fiscal year continue to-
register an increase over the same period of fiscal 1960, but the rate of
increase dropped considerably from the 15.8 per cent of the preceding
month. Collections during December totaled $2,944,385, bringing the ag-
gregate for the first six months of fiscal 1961 to $15,756,213. This
aggregate is $1,312,326, or 9.1 per cent, more than the $11L M&3,887 re-
covered du.ring the simila.r period of ﬁ.scal 1960 -

ParardS )

i

During November $2,883,479 was saved in 104 suits in which the ‘Govern-
ment as defendant was sued for $4,036,T75. U49 of them involving $1,580,999
‘were closed by compromise amounting to $402,630 and 32 of them involving
$1,331,139 were closed by judgment against the United States amounting to
- $750,666. The remaining 25 suits involving $1,124,637 were won by the -
government. ‘The amount saved for the first five months of the curremt
year was $14,229,835 and is a decrease of $788,420 from the $15 ,018 255’~
saved in the first five months of fiscal year 1960. :

DISTRICTS IN CURRENT STATUS

As of December 31, 1960, the districts meeting the standards of
currency were: - .
CASES .

Ala., N. Hewaii " Mich., W. N. C., W. - Tex., E.
Ala., M. Idaho Minn. N. D. Tex., S.
Ala,., S. Ill., E. Miss., N. Ohio, N. Utah - -
Alaska ~Ind., N. .- Mo., E. Ohio, S. Vt.
Ariz. Ind., S.. - Mo., W. Okla., N. ‘Va., E.
Ark., E. Iowva, N. Neb. Okla,., E. Wash., E.
Calif., N. Iowa, S. - ..-: HNev. Okla., W. - Wash., W.
Calif., S. Kan. N. J. Ore. _ W. Va., N.
COlO. I(y., E. N. Mo Pa., E. W. "‘V&., .'.Sc
Del. . Lae., W. N. Y., N. Pa., W. _ Wis., E.
Dist. of Col. - Maine ~N. Y., 8.. .. P.R. “Wis., W.
Fl.ao’ N- 'm. - 'No Yo’ W. o S' Do WyD.'
Fle., S. Mass. .- _ N. C., E. Tenmn., E. . . C. Z.
Ga‘, S. Mj-Ch.’ E. N. c.’ MO mm., M. Gm

- - - . - . Mo, N. V. Io
-v‘-n S N

T Civil- N

Als., R. Ark., W. Hawa.ii Kan. Mich., E.
Ala,., M. Colo. Idaho Ky., W, Minn.
Als., S. Dist. of Col. Ill., E. la., W. Miss., K.
Ariz. Fla., N. Ind., S. Me. Mo., E.
A_rko, Eo 'Flao, So IOWB., NO' m.' c "mo’ Ho

’ .. Iowa, 8. Mass. -Neb. \

LV 'Gao, Mo




Ariz.

Mko’ w.

Colo..

Ga., R.
-G’ao, M. -
Gao’ SO

Ala,, 8.
1 ArK., E.

Calif., N.”
Calif., S.

Dist. fACol.- o
Fla.,rﬁ. ',.-"'.
‘Fla., 8.~ -

'mszs

m. L P
. -MiCh.o, W. ‘

CiVil LCont’d.) . N

Pa., W.

P. R.

© Re I,

s. " C. » W.
S.;Do :

Tenmn., W,
) hx'o, No

'mms-
: Criminal

mBS oy ‘N

;'"Miés., S.. °
< -MD., E. ]
- - Neb..

. N. Y., E.
No Co, Mo

Civil

Mass N

.. Mich., E. ,
- /Mich, 2. W° SIS
Miss., ﬂ.'" T
. . Miss., S¢

MO.,' 'E- ’

Momb.
Nebo )

No Jo": B

,N'o Mo-""w“ T

’ NOI.’ E. .. '.:_'

T H. AIQ, 8.

N. Y., W. .

~ N C.,‘,.E. ‘

JOBIELLIX)E

lOklao, Eo' - B
fOkJ.&o, w.'. - ..
':Pao’ Eo _'
- Pa., Ws......a;; s
“Pe Re -7 .i_':
5 So c.’ W.' "
So Do . 3.!." B -
Co hm., Mo ~
i Texas, New . -
" Texas, 8.

Okl.ao, H. o

- Wash., W.

"W. Va., N.
-w. va., S.
‘Wis., E.

:v‘o) I.

. Wash., E.
“We "-V&.., N.

: W. Va., Sc.

->Wis_i’ Eo

C. Ze
- Guam -

V. I

-

Utah

_ Ve. .-

f."va.’ ) E‘i~ L .
""A.vao" WB [,

.. Wash., E.

WaSho', W.

A w. val, ' NO
‘We Va., S.
V:Ls., E.
wia., W.

. .FIyo’. :

c.’ Ze
‘Guam .
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The Postal Inspector has expressed aypreciation a.nd admiration for
the thorough and highly ‘capable manner in which Assistant United States

Attorney Erwin A. Cook; Western District. of Oklahoma, prosecuted a recent

case which resulted 1n a guilty verdict. - The letter stated that this was
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an extremely difficult case involving comspiracy, mail theft and forgery
of Government checks; the principal Government witnesses were ex-convicts
vwhose mentality created a most difficult position for the prosecutor, and
there was also question as ¢to admissibility of some of the Government ex-

hibits. The letter further stated that the defendant is a recidivist

mail thief and check forger who organized gangs of mail thieves at Oklahoma

City, and the successful prosecution of this case vill no doubt, prevent

numerous additional vlo]ations of this kind.

~ Assistant United. States Attorne&Philip C. Lovrien and Wi]_lia.m R.
Crary, Northern District of Iowa, have been recently commended for their
thorough and competent handling of a difficult case which resnlted insa
favorable outcome for the Government. :

The Assistant Secretary of the Na.vy (Material) has commended United
States Attorney Joseph Mainelli, District of Rhode Island, for his excellent
work in the prosecution of a group of defendants charged with defrauding
the Government through rigged sales of surplus personal property at the
Raval Construction Battalion Center, Davisville, Rhode Island. . The -
investigation and prosecution were carried out over the past year by the
Departments of Justice and Navy. To date, more than T5 per cent of the
property has been recovered, eight defendants have pleaded gullty to ome or
more indictments, and two corporations and four persons have been tried by
Jury and convicted. As a result of the ultimate sale of recovered property ‘

the Government's loss will be minimized, The Assistant Secretary stated

that Mr. Mainelli, in lawyer-like excellence, in vigor and in dedication .
to duty, demonstrated a high degree of competence which, in Navy parlance, -
deserves & "Well donel" Ke futher stated that the successful results .
obtained will show the press and public that the Government acting through

Justice and Navy, was alert in enforcing the law and protecting Government
property and procedures.

The Good cOnstittrtion and Fair Practices Oomittee, Iocal No. 1800,
I.L.A., has commended United States Atlorney M. Hepburn Many and former
Assistent United States Attorney Norman Preudergast, Eastern District of
ILouisiana on their handling of a recent case involving malfeasance in’

. office and violation e:f.' the La'bor-Mana.gement Reporting and Insclosure

Act of 1959.

Agsistant United States Attorngys Robert A. B.all and Fred L. Hartnm,
Southern District of Texas, have been commended by the District Director,
Internal Revenue Service, for their long hours of diligent work preparing
a recent case for trial and for their masterful presentation of the case
during the trial. The presiding Judge. also commented upon the exce.'u.arb
manner in which the case was presented 3

e

L
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ADMINISTRATIVE DIVISIou"‘"""

Administrative Assistant Attorney General S. A Andretta

SALES TAX ON TELEPHONE SERVICES

It has come to our attention that some telephone companies are billing
the United States Attorneys for a state sales tax on telephone services.
The Departwent has determined that such a tax, even though it may be con-
sidered a tax on the telephone campany, is not constitutional and is not

payable by the Federal governwent.
to the Department and not paid.

Any such billings should be reported

The following Orders and Memorandum of interest to the United Sta.tes

No. 24 Vol. 8 dated Hovewber 18, 1960.

MB!OORORDR

214-60
2454
215-61

216-61

217-61

218-61

DATED

11-26-60

| 12-15-60
1-3-61

1-3-61

- 1=3-61

. 1-6-61

DISTRIBUTION

U.S. Attys & Marshals
U.S. Attys & Marshals

General
General
Gene\ral _

General

' Attorneys Offices have been issued since the list published in Bulletin

SUBJECT
Witness Fees
Military Leave

Designating George 3.
Leonard Acting As- -
sistant Attorney
General in charge of
the Civil Division.

Designating Abbott M.
Sellers as Acting As-
sistant Attorney

'General in charge of

the Tax Division.

Designating Assistant
Attorney General
Charles K. Rice as

I Acting Deputy Attorney

Genera.l

" Amendment of section

15(c)(1) of Order No.

~ 175-59, Relating to .

the Apportionment,- Re~
apportionment, and Al-
lotment of Appropria-
tions.
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MEMO OR ORDER  DATED
221-61 1-18-61
222-61 "_1-‘18-61
203-61 1‘-‘18-6.1 |
224-61 1-13-61

?25-61 1-18-61

) 2§§761 | ‘ 1-18-61

1-18-61

DISTRIBUTION

General

General

General '

General

General

SUBJECT ‘)

o Designating J. Lee
-Rankin to act as

Attorney General in
case of Vacancy in
the Office of Attorney
General. -

Designating J. Edvard
Williams to act as
Assistant Attorney
General in charge of
the lands Division in

- case of Vacancy.

Designating John Doar
to act as Assistant
Attorney General in
charge of the Civil
Rights Division in

- case of Vacancy.

Designating William E. ‘

Foley to act as As-

sistant Attorney Ty
General in Charge of -
the Criminal Division

'in case of Vacancy.

Designating W. Wallace
Kirkpatrick to act as
Assistant Attorney
General in charge of
the Antitrust Division
in case of Vacancy.

Designating Paul V.

- Myran to act as

Director, Office of
Alien Property, in

case of Vacancy.

Designating Oscar H.
Davis to act as
Solicitor General
in case of Vacancy
in the Office of

Solicitor General. ‘



S e U ANTITRUST DIVISION*'”"‘{

Acting Assista.ub Attorney General H. Ha]_'l.ace Kirkyatrick

PR T & WL KLY s L e el

PR - A e e . - -

) Price Fix:l.gg;Retail ca.solinej Guiltl Verdict Upheld, (C.A. 7, Jan, 12,
1961). United States v. Gasoline Retallers Association, et al. The Court
of Appeals unanimou.sly affirmed the Judgment of the district court f£inding
that defendants, Local 142 of the Teamsters Union, its chief executive of-

. Tdcer, and an tmincorporated association of gasoline station operators, were

‘guilty of a conspiracy in restraint of trade in violation of Section 1 of
the Sherman Act. Defendants did not deny that they agreed in their ]a.bor
contracts to eliminate the use of price signs at the station sites and to
prohibit the giving of premiums, largely of the trading stamp variety, in
connection with retail sales, nor that the agreement was policed and en-
forced by Local 142 by threats to picket non-cooperating dealers and by
occasionally making good on those threats. The Court of Appeals affirmed
the district court finding that the evidence clearly showed that the pur-
pose of the price sign and premium bans was to lessen the possibllity of
the eruption of "ruinous gesoline price wars," and to stabilize the retail
market in the area of impact. . This agreement it held was a price fixing
device, illegal per se under the Sherman Act; as in United States v. Socony-
Vacuum 01l Co., 310 Uv.S. 150, it wvas immaterial that defendants had not
agreed upon the specific price each conspirator vould cha.rge, since the Act
condems "any coneerted scheme to a.ffect priees. .

W:Lth respect to Mberatate commeree, the court noted the movement otr
substantial quantities of crude oil and gasoline from producing areas in
the western states to refineries and bulk plants in Indians and Illinois
and thence t0 individual dealers in the "Calumet Region" in both Indiana -
and Illinois. The Court held that the conspiracy to stablize the local
retail price of gasoline in the Calumet area "a.frecbed" interstate com-
merce to an extent prohibited by .the Shermn Act. ST ;;;,_N £ A.-;:.:._

The Court also held on & number of subsidiary iuuel tha.t (l) the
indictment 's failure to specify the names of all of the co-conspirators
did not render it fatally defective since such names are not “essential
facts" within the meaning of Criminal Rule 7(c) in charging the offense
of a conspiracy in restraint of trade; (2) the chief executive:of the ..
union did not acquire immmity from prosecution under the Immnity of
Witnesses Statute (15 U.5.C. 32-38) by voluntarily appearing before the -
grand jury solely for the purpose of producing and identifying subpoenaed
union documents; and (3) where a conspiracy in restraint of trade is for-
malized, as here, in an official labor contract negotiated by the chief
executive officer of a local union who is personally charged with nego-
tiating and enforcing all of the local's contracts in all industries, the
fact that the local includes members other than those engaged in the par-
ticular industry will not insulate the entire local wnion from liability
for the illegal conduct.

Staff: Richard A, Solomon and Donald L. Hardison
. (Antitrust Division) .
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Price Fixing - Electrical Resistors. United States v. Allen-Bradley
Company, et al., (S.D. Ohio). Om January 19, 1961, an indictment was re-

turned against fou.r manufacturers of composition electrical resistors and

two employees of such manufacturers. A companion civil complaint named as
defendants the manufacturers only. It was alleged in both pleadings that
defendants combined and conspired to fix and maintain uniform prices for

the sale of resistors in commercial packaging; to fix and maintain uniform

prices for the sale of resistors in military packaging; and to require

certain distributors to adhere to the prices fixed and agreed upon in sales

to the armed forcea s all in violation of Section 1 of the Sherman Act.

Composition ‘resistors are used in the construction and operation of
radio, television and other communications equipment. Defendant companies
are the only manufacturers of composition resistors in the United States..
Their combined salea in 1959 were alleged to anount to mre than 3’&3 000,000.

-The relief prayed for in the civil conplaint includea ’ among other
injunctive relief, a requirement that defendant mamifacturers re-establish
new price lists based on their individual costs and judgment, and a require-
ment that defendants submit sworn affidavite of non-collusion to public
agencies to whom bids are aubnitted. ‘ :

Staff: Robert B. Humel » lornan H. Seidler and Lester P. Kaufﬁxann .

(Antitrust Divieion)

Elimination of Cougetition - Sodimn Chlorate and Other Che-icals H A .
Complaint Filed Under Sectiom 7 of Clayton Act and Section 1 of Sherman
Act.” United States v. Penn-Olin Chemical Company, et al., (D. Del.)..

On January 6, a complaint was filed against the joint venture in which

‘" Pennsalt Chelnicala Corporation and Olin Mathieson Chemical Corporation
formed Penn-0Olin Chemical Company to produce sodium chlorate and other
chemicals. The complaint charges that the concurrent acquisitions by <
Pennsalt and Olin Mathieson of the stock of Penn-Olin violate Section 7
of the Clayton Act , and that the contract by which the two parent- - - -
companies undertook to establish their joint subsidiary and the combi-" .
nation in which the three companies have pooled their resources violate
Section 1 of the Sherman Act. : Lo

e

: The complaint allegea that Olin Hathieson, one oi’ the hl largest
industrial corporations in the United States, and Pennsalt, a large
chemical company, compete with one another in the production apd’ sale
of close to $90,000,000 worth of chemicals; and that in February I§60
they entered into an agreement providing for the. establishment of Penn-
Olin as their joint company at Calvert City, Kemtucky to build and .. -~
operate a $6,500,000 plaxrb for the production and sale of sodiul chlorate '
and other chenicala. o

t‘:

;;- t

. The couplaint asserts that aodiun chlorate ie an inportant chenical

used in the bleaching of pulp and paper and also_ in the production of .

solid propellant fuels for rockets and missiles; that this industry is

highly concentrated, with Pennsalt and two other conpanies presently ’ ‘
]

A rue e i



accounting for virtually all of the sodium chlorate produced in the United
States; that Olin Mathieson, while not a producer, is a leading customer
and seller of sodium chlorate and also occupies a leading position in the
technology of sodium chlorate applications; and that its patented process
for generating chlorine dioxide from sodium chlorate for pulp and paper
bleaching purposes is reported as being used in over 20 of 55 chlorine
dloxide generation plants in North America. _ . :

The complaint states that following Penn-Olin's incorporation in
Delaware on February 25, 1960, its common stock was issued in equal shares
to Pennsalt and Olin Mathieson. In addition, high officials of the two
parent companies have been made the officers and directors of Penn-0lin, -
and Pennselt and Olin have agreed to disclose to Penn-0lin all technical
and operating information relating to its operations or contemplated
operations which either company possesses or may develop prior to the end

Among the effects listed by the complaint as flowing from the Clayton
and Sherman Act violations are: (1) the elimination of potential competi-
tion between Pennsalt and Olin Mathieson in the production of sodium
chlorate; (2) the substantial lessening of actual and potential competition
between them in the production and sale of a variety of chemicals; (3) the
preservation of concentration and the enhancement of barriers to the entry
of newcomers in the sodium chlorate industry; (4) the elimination of Olin
Mathieson as an independent customer for sodium chlorate produced by com=
petitors of Pennsalt; and (5) the encouragement of competitors in the
chemical and other industries to participate in joint ventures as a means
of avoiding or lessening competition. The complaint asserts that the
violations and anticompetitive effects will contimue unless the Pern-0lin
joint venture is declared unlawful and injunctive relief is granted
against 1it. R _ o o '

‘Staff: Daniel J. Freed (Antitrust Division)

AN SR




70

CIVIL DIVISIORN .

Acting Assistant Attomey General George Slemni
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United States, Not Court, Makes Election of Alternative .Remedies;
‘Change in Election Subject Only to Rule 15, F.R.C.P.; Remedy of 'Iwice
the Consideration Agreed to be Given” Applies to Executed Transe
actions. United States v. Hougham, et al., (Sup. Ct., November 7, 1960.)
Hougham, a non-veteran, conspired with the three veteran defendants to
obtain numerous trucks and other articles of war surplus for his own
business by misuse of each veteran's priority, contrary to the terms of
Section 26 of the Surplus Property Act of 194& (58 Stat. 765) and the
regulations implementing the statute. The case is of prospective im-
portance since these same terms are found in the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 489) which governs cur-’
rent dispositions of surplus property. A ‘ e

, The Government first filed a complaint under Sec. (b)(1) of the
1944 Act for double damages plus $336,000 in forfeitures (168 forfei- -
tures at $2,000). The Government later moved for leave to file'a
first amended complaint under Sec. 28(b)(2), an alternative remedy
for twice the consideration agreed to be given for the items. Since -
the consideration was $79,512.66, twice that amount, or $159,025.32
was prayed for. The district court denied the motion to amend on the -
ground that the Government had made an irrevocable election of reme-
dies in filing the initial complaint. After expressly reserving its
rights to appeal this question by statements included in a pre-trial
order, the Government then filed a second amended complaint under
Sec. 26(b)(1), similar to the original complaint.

The trial court found that defendants had been guilty of fraud
and gave judgment for the Govermment. In its view there were onlyy
four forfeitures - one for each fraudulent application for veteran's
priority, instead of one for each false purchase, and it awarded judg-
ment for only $8,000. Both sides appealed. The court of appeals af-
firmed the finding of fraud (270 F. 24 290) and rejected the ‘trial
court's holding that the Government was estopped by electiohof reme-
dies. In affirming the judgment for four forfeitures underiBection 26
(v)(1), the court held that the district court could select:from the
statute's three alternatives whichever remedy best suited the facts in
the case. Finding the district court's selection of the 26(b){1)
remedy to be reasonable, the court rejected the Govermment's demand

or, application of the 26(b)(2) "twice the consideration" remedy.

3 o

4
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The Supreme Court reversed and "remanded to the District Court with

‘directions to enter judgment for the United States under 26('b)(2) " The

Court held, inter alia, that there was nothing in the wording. or legis-
lative history of Sec. 26(b) indicating that a first election of an '
alternative remedy was irrevocable; that the liberal amendment provi-
sions of Rule 15 F.R.C.P. were applicable to the Pleadings; and that the
view of the court of appeals that the district court should determine
the proper remedy for the Government collided "with the express language
of Sec. 26(b) which provided for recovery under any one of the three
subsections 'if the United States shall so elect.'” The Court also held
that Sec. 26(b)(2) applies to fully executed transactions, and is not
limited merely to situations where the perl:ies }n.v'e agreed. upon & price,
but have not effected payment. SRR

'Staff: Wayne G. Barnett (Office of the Solicitor General)
Anthony L.. Mondello (Civil Division)

COURTS OF APPEALS . . - :-' - -; --'::-'--_- e “‘;"‘i“:t"'fi' o et ;{_{;;_- -' :
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Inaccumte Description of Reaw in Prospectus Monsti-
tute Breach of Warran - Krupp v. Federal Housing Administration (C C.A.
I, January 16, 1961). FEA advertised a ga.rden-type apartment preject
for sale. Its "prospectus and request for offers" contained informa- -
tion as to, among other things, the number ‘of apartment sites and .
garages, rental rates, and percentage of apartment occupancy, end @
stated that the property included 100 garages. Actually the So-called’
garages were in fact groups of carports with continuous roofs, and be-
tween each set of walls were two numbers, indicating capacity for two
automobiles, but dual occupancy by standard size cars resulted im so. .

close a fit that none of the doors of either car could be opened. As
a8 practical matter there were orn]y one-half a.s ma.ny rental garages 88

Rt 28 o £
e T i AT

In response to the prospectus a.nd a:t‘ter :I.nspecting the property,
plaintiff sutmitted a bid vhich was ‘accepted. Plaintiff thereafter

brought this suit for breach of warranty. FHA's motion for summary ~
Judgment was granted by the district court, apparently on the ground
that the prospectus contained diselaimers vhich removed any i.nference .
as to a warranty of the tmth of the statements mde

stated in the pmspectu.s R R T N:::.,__. -

e tee er

" The Court of Appeals reversed. It found ‘the statement in’ the .
prospectus that the project had rental garage space for 100 cars was
a positive statement of known fact, and not an estimate or appro:d.ma
tion. Noting that the ‘disclaimer provisions are to be construed -
against the FHA, which drafted them, the Court held that they were
not sufficient to place a duty upon the purchaser as a matter of law .
to inspect the premises and verify all of the facts set forth in the
prospectus. It found that the :an:.ta.tion %o inspect was only one of




T2

the considerations in determ.ning whether a. particular statement was an
affirmation of fact or only an estimate. It further held that the dis-
claimer that the purchaser was expected to accept the property in its
present condition without warranty by FHA as to physical condition went
to the state of repair, or present condition of the property, rather
than to the size or capacity of the pmperty It therefore reversed
and remanded the case for a trial as to vhether in fact the purchaserw
kmev or should have known that the carports could orn:Lv house 50 auto-
mobiles. ' -

Sta.ff United. States Attomey Ell:lot L. Richardson and

' Assistant United States Attorney James W. Noonan
(p. Ma.ss.)

e -

., FEDERAL TORT CIATMS ACT

Conflicts of Law: Government's Liability Measured by Law of -
Place Where "Act or  Omission Occurred” Rather Than Place of Inh
/Oklahoma Wrongful Death Act Provides No Remedy for Death esulting
from inj Qc Outside Oklahome./ Richards v. United Sta States,
(CI. 10, November 25, 1960). An American Airline plane crashed in
Missouri while on a flight from ‘Dulsa, Oklahoma, to New York City.
Plaintiffs, survivors of legal representatives of passengers on the '
plane, instituted this action under the Federal Tort Claims Act,
alleging (1) negligence on the part of Govermnent inspectors in _
allowing American Airlines to employ and use umsafe practices and
procedures at its overhaul depot in Tulss in overhauling and in-
specting its aircraft, aircraft engines, and component parts; and
(2) that, as a result of this negligence, the crash occurred. . _
Plaintiffs asserted a right to recover under the wrongful death -
act of Oklshoma which placed no maximm on the amount of permissi-
ble recovery.. Each plaintiff had already received $15,000 from .= .
American Airlines » the maximm amount recoverable under the law T,
of Missouri. o

" The district court dismissed each of the complaints, holding
that under either the law of Oklahoma, the place where occurred .
the act or omission resulting in the injury, or that of Missouri, _
the place where the injury. occurred, plaintiffs possessed no cause
of action. As for the law of Oklahoma, the court held that its ,
wrongful death act (the only portion of Oklahoma substantive tort
lav applicable) provided no relief for a death resulting from an
injury occurring outside of Oklshoma. Missouri law provided no .
basis for relief as plaintiffs had already received the maximm
ammnt recoverable thereumler._z, et et e - .};:_

'I’he Court of Appeals a.f‘fimed, hold.ing that the Tort Cla:uns
Act sub,jects the Govermment to liability "according to the tests
a.nd»_etandards of the substantive law of the state in which the act

1 o ol
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or omission occurred,” in distinction to the normal conflict-of-laws
rule wvhich would apply the law of the p]ace of injury. In so holding,
the Court followed Eastern Air Lines v. Union Trust Co., 211 F, 24 &2
(c.A.D.C.), and Voytas v. United States, 265 F. 2d (86 (C.A. T), and -
rejected the contrary view of United States v. Marshall, 230 F. 24 183
(C.A. 9). The Court examined the substantive tort law of Oklahoma and
concluded that the Oklahoma wrongful death act provided no remedy for
& death occurring outside the state and therefore could not supply a -
remedy for the plaintiffs here. Since the Oklghoma courts would enter-
tain an action for wrongful death occurring in another state under the
wrongful death statute of that state, however, the Court examined plain-
tiffs' rights under the Missouri death statute.” It held that where
_wrongful death occurs in one state and suit is brought in another, the
law of the state of death controls the maximm amount of .Gemages which

" may be recovered. - The Missouri statute would supply no’ remedy, there--
fore, since plaintiffs’ receipt of the maximm amount recoverable -
thereunder extingulshed. any cause of actlon that might othenrise have N
existed. = . N

Sta.ff Sherman L. Cohn (Civil Division)

Relea.se of One Joint Tortfeasor Releases All Unless There is -

ress Reservation of Rights in Release “Instrument. Millicent K.
Matland, et al. v. United | States v. United Airlines and Trans World
Airlines, Inc. (C.A, 3, January 10, 1061). Plaintiff's husband was
killed in a United Airlines -- TWA air collision over the Grand Canyon
in 1956. She brought suit against the a.irlines, ultimately settling
it for $75 »000, and through her attorney, executed a general release
of the airlines without reserving rights against the United States. A°
few days prior to execution of the release plaintiff had filed suit ~
against the United States under the Tort Claims Act. - In that suit
she also sought damages for the death of her husband in the crash, —~-~
alleging as the basis for liability the negligence of Govermment em~"
ployees in Air Route Traffic Centers in Utah and California, in per- -
mitting the airliners to converge and collide. The Government moved -
for sumary judgment on the ground that the general release of the air-
lines, without express reservation of rights against the United States
in the release agreement, also released the Govermment. The district

court agreed and gra.nted swmnary Jud@xent.

i Om appeal, the Third Circuit affimed, noting that wha.tever v'lew
it might otherwise bave of ‘the common-law release rule, it must take l‘-
the law as it finds it, and the law applicable, under any of the ~:°
‘states involved here was that contained in Section 885 of the Restate- -
ment of Torts. That Section provides that the releasé of qne releases -

- all others allegedly liable for the same harm unless there is an express
reservation of rights in the release instrument. As to determination of
the pertinent law involved, the Court ruled that, under the Tort Claims
Act, it was either that of Utah or Califormia (where the crash end death
occurred) and not federal law. The Court also ruled that under the
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common-law release rule, as stated in Section 885, no technical concept
of joint tortfeasorship was necessary to operation of the rule. In re-
Jecting another of eppellant's contentions, the Court observed that her
attorney's intentions to reserve rights against the United States, as
evidenced by certain affidavits, were of no avail unless such intentions
were expressly incorporated in the release instrument. ; SO

Staff: Herbert E. Morris (Civil Divisfon) - .- .

RENEGOTTATION ACT OF 1951

Jurisdiction of Court of Appeals: Court of Appeals Camnot Review
Allocation of Receipts and Expenses Between Renegotiable and Non-Renego-
tiable Business, Since Tax Court Has Exclusive and Non-Reviewable Juris-
diction to Determine Amount of Excessive Profits. Gramnis & Sloan V.
Renegotiation Board (C.A. L, January 12, 1961). ‘Upon a trial de novo .
contesting the correctness of an order of the Remegotiation Board, the
Tax Court determined that petitioner realized excessive profits of.
$75,000 from its renegotimble business for the fiscal year ending -
December 31, 1952. Petitioner sought review of the Tax Court’s find-
ings with respect to allocation of receipts and expenses between
renegotiable and non-renegotiable business, and also the Tax Court's -
ruling that certain receipts were equipment rentals subject to renego-
tiation, rather than payments under a conditional sales contract, which
would not be so subject. T o :

The Court of Appeals dismissed the petition for review on the ground
that it was without Jurisdiction. The Court held that the question
vwhether or not specific items of receipts or disbursements were renego-
tiable went to the question of the amount of excessive profit, and not-
to the jurisdiction of the Tax Court. Since the Renegotiation Act pro-
vides that there shall be no review of the Tax Court's determination of
excessive profits, the Court of Appeals held that it was without juris- )
diction- O PR SoroF, s sii T TR, C Y IETIL ST R UL . P
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Staff: Hubert H. Margolles (Civil Division)  :.. ..

Money Erroneously Paid Commodity Credit Corporation is Recover-
able by United States Under Federal Iaw, Which Governs. Stone v. United
States (C.A. B, January 13, 1961). Defendant was in the wool producing
business on farms owned and leased by him. He also was & wool buyer,
and operated a cordage company. In 1955, he inquired of a Department of
Agriculture county agent as to wvhat he would have to do in oirder to quali-
fy for payments under the wool program conducted by that Department. . The
agent informed him that he could sell wool from sheep on his.farms to his
wool house and that such sales would gualify, provided that gvidence of
bona fide sales were produced. -~ : ' } - :
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Defendant made application for incentive payments under the wool pro-
gram, and offered sales documents showing the sale of wool from himself
as fermer to himself as wool buyer. Although the sales did mot constitute
sales within the meaning of the Wool Act and the implementing regulations,
the incentive payments were made to him through the Commodity Credit Corpo-
ration. In an action to recover the monies erronmeously paid te defendant »

“the district court g:ranted the motion of the United Sta.tes for sumary
Jud@ento -.' * _‘ __' . R .'---.- R - . M sz - '

Upon defendant's appea’.l the Court of Appeals affirmed. Relying upen
Rainvater v. United States, 356 U.S. 590, 591, 592, it held that the CCC
wes an agency of the United States which was merely an administrative de-
vice for the purpose of carrying out federal farm programs. It therefore
found that the monies erronecusly paid were monies of the United States,
and that the United States may recover such payments under federal law,
which governms., The Court also rejected defendant's argumemt that he should
be allowed to interpose the defense of estoppel, since it is settled law
that the United States is not bound or estopped by the facts of its officers

or agents.

Sta.ﬁ’ United States Attorney Roy W. Meadows ; Assista.nt United
" States Attorneys Richard J. Wells and COnra.d A. Amend A
(S.D. Iova) L o e

DISIRICT COURTS . . .. .. ... 00
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FALSE CLATMS ACT

Judgrent Includes, in Addition to Double Damages and Forfeitures,

Interest on Single Damage Portion of Recovery. United States v. Hathan
R. Carb (E. D. NH.Y., December 21, 1960). The complaint, containing counts
under the False Claims Act and for breach of contract, was predicated on -
defendant's alleged supply to the Air Force in 1953 of defective steel
office chairs. After the jury's verdict finding that the False Claims .
Act had been vioclated a.nd “that the Government's single demage amounted to
$36,955.85, the Court entered Judgment for the United States in the sum of

$95,991.70, made up of double the aforesaid single damage plus eleven for-

feitures of $2,000 each. Thereafter, on motion by the United States, the
Court amended the Jjudgment by adding to.the Government's recovery, interest

"at the rate of 6 per cent from 1953 on the single damage component of the

Jjudgment. This is believed to be the first direct precedent on the allow-
a.'bility of interest in a False Claims Act su:lt.:_ o L

R ) —i—.-...
o e B

Staff: Assistant United States Attorney Margaret E. 118 |
(E.D. K.Y. ), Theodore J. Kimelberg, Jr. (cmu Division) '

P T T LT ahess A

"FEDERAL TORT CLAIMS ACT -~ =% === &

' Statute of Limitations - Duty to snd of Independent Contractor. Inez
hreys Dixon and Ruby Humphreys v. United States (E.D. Ark., December 27,
)). Richard Humphreys had been employed by the Forest Service to clean
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out a well at a tower site on Forest Service lands. Under the informal ’ '
contract, the Forest Service furnished certain equipment and Richard PRt
furnished the labor and other equipment. Experienced in well cleaning,
he arrived without any help, and his father-im-law, William Humphreys,

a Forest Service employee at the tower site - agreed to provide service :
and certain materials. Richard knew of possible danger from damp gas,
but was assured by William that the well wes free of such gas. Richard"
refused the offer of a coal oil lantera for use in testing for gas, fell
into the well as he was being drawn up to avoid the gas, and William tried
to rescue him. Both died of s poisoning on May 211» 1956

. In the suit for william's death the Govemment prevailed on its re-
newed motion to dismiss because of limitations (suit was instituted on -
May 27, 1958). The Court in this respect relied on admissions amd find- ’
ings as to the date of the accrual of the cause of action in numphreys '

. V. United States, 272 F. 24 k11 (C.A. 9), vhere an unsuccessful attempt -
‘'was made to reinstitute suit after a voluntary dismissal to ﬁ.le tha
B mstant suit. .

The Dixon suit was premised on a contention that Richard was a
Government employee entitled to safe appliances and a safe place to work,
that safe means of egress and ingress were to be furnished, and that there
was Government negligence in failing to inspect the well. The Court held
that Richard was an independent contractor to whom the Government was not
liable for negligence in prosecution of the work contracted for, and more ‘
particularly that there was no negligence in supplying faulty equipmeat
or in failing to inspect and discover the condition of the well. '

Staff: United States Attorney Osro Cobb; Assistant United _
States Attorney James W. Gallman (E.D. Ark.), Jbseph .
La.ngba.rt (Civil Division) -

SURPLUS_PROPERTY ACT '

o= e 4 . - - - e R LT P

_ COmrersion of Government Property and Bribery. United States Vet
Harry A. Schmidt, William J. Iutes, W. J. Lutes Import and Export, Inc. :
(E.D. Mich.). In November 1955, the Air Force offered for sale in England
& large quantity of excess motor vehicle parts, included among which were
1,110 differentials. Former T/Sgt. Schmidt entered into a fraudulent con-
spiracy with Williem Intes, an American dealer, to purloin the differentials.
Schmidt thereupon wrongfully informed all bidders that the differentials
had been withdrawn from the sale. Consequently, none of them’ included an
amount to compensate for the differentials in their bids. The award was
made to Iutes on an overall basis. Thereafter, Schmidt gave imstructions
that the differentials were to be turned over to Lutes along with the other
‘materials. Lutes thereby fraudulently obtained the differentials. He sold
them in France within the next two months for more than $36 ,000

In December of 1955, Schmidt vemt to Zurich, Switzerhnd,as a guest
of an agent of Iates. On the day after their arrival, Schmidt opened a
* pev bank account with & deposit of '$14,000. - Iutes' ageat had carried to

FENT .
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Zurich at lesst $7,000 drawn from an account of Lutes in Iondon and Lutes
wired $6,800 to the agent in Zurich from New York. -

0n trial to the court without jury, Judge Picard found that the

Government had proved "beyond & reasonable doubt"” that the defendants
had comspired to steal the differentials and that Iumtes, through his ,
agent, pald Schmidt a bribe of $14,000. The Government claimed entitle-
ment to the full $36,000 realized by Iutes as single damages and to sev-
eral forfeitures. However, an issue arose whether all the parts in ques-
tion were differentials end the court allowed single dameges only for
those parts that vere clearly designated as such. Hence single damages
of $16,500 were allowed, which were doubled by virtue of Title %0 U.S.C.
8489(v), and the court assessed one forfeiture of $2,000 against the de-
fendants. In addition, judgment was entered against Schmidt for the
$14,000 brive. The Judge took under consideration plaintiff's contention
that Iutes and the corporation are jJointly lisble with Schmidt for the
amount of the bribe. ‘ o . '

- An important holding in the trial was that a search of Schmidt's
private residence by New Scotland Yard officers at the behest of Air
Force OSI agents was a legal search and that evidence so obtained was

admissible. The Government's proof consisted in large part of depositions
taken in England and.Burope pursuant to Rule 28(b), Fed. Rules of Civ. Pro.

S‘b&ff: United States Attorney George E. Woods, Jr.; Assistant '_.
United States Attorney Herbert M. August (E.D. Mich.); -
Louis S. Paige (Civil Division)
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CIVIL RIGHTS DIVISIORN o W

Acting Assistant Attorney General John Doar

Voting, Production of Records; Civil Rights Act of 1960. In re Crum
Dinkens and Gallion v. Rogers . The appeal of a district
cowrt Jjudgment in these cases, 187 F. Supp. S48, upholding Title III of the
Civil Rights Act of 1960 and ordering inspection of voting records in
Montgamery County, Alabama was argued on January 16, 1961, and affirmed on
January 23. The cases, discussed in the Bulletin for August 26, 1960, in-
volved the validity of an injunction issued by an Alabama state court pur-
porting to restrain the Attorney General fram inspection of voting records
. under Title III of the 1960 Act, and the state's challenge of the consti-
tutionality of the Act. TR S R SoLet

The District Court held that the state court was without Jurisdiction
since the Act confers exclusive jurisdiction on federal courts and a state
court lacks power to review a discretionary act of a federal official.

The Court further concluded that the contested section of the Act was ap-
propriate legislation, clear and upambiguous, and stated that "the consti-
tutional authority of Congress to pass Title III of the Civil Rights Act

of 1960 cannot be seriously questioned.” The Court of Appeals per curiam
decision affirmed these juigments "on the basis of the well reasoned opinion
by the trial court.” P

Staff: Assistant Attornéy General Harold R. Tyler, Jr.,
Harold H. Greene, Howard A. Glickstein
(Civil Rights Division) :

Voting, Production of Records; Civil Rights Act of 1@. In re

MacDonald Gallion, et al.; U.S. v. Bmett F, Kildreth, et al. .
» & written demand for production of voting records, in )
accordance with section 303 of Title III of the Civil Rights Act of 1960
was made on the Board of Registrars of Sumter County, Alasbama, and in- .
spection was suspended by virtue of an order issued on June 6, 1960, by
Judge Walter B. Jones, of the Circuit Court of Montgowery, Alabama,
temporarily enjoining the Attorney General and his agents from inspecting
or copying records in the custody of the several Boards of Registrars in
the va).rious counties of Alabama. (Gallion v. Rogers discussed in preceding
item. . - -

2

On August 11, 1960, the United States Court for the Middle District of
Alabama, to which the state court case bad been removed from the Montgamerxy
County Court, dismissed the cawplaint in the Gallion case. (Alsbama ex
rel. Gallion v. Rogers et al., C. A. 1616-!, M.D. Ala. See Bulletin for
August 26, 1960.)

Thereafter, on October 11, 1960, two agents of the FBI prepared to ‘
resupe inspection of the voting records in Sumter County, Alabama, with
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the apparent cooperation of the registrars and Probate Judge Dearman.

Before actual inspection was begun, however, the registrars were informed
by the Circuit Solicitor for the 17th Judicial Circuit that the Attorney
General of Alabama, MacDonald Gellion, had requested that inspection be
deferred until his arrival. This request was cowplied with. Iater that
day Mr. Gallion arrived and showed the agents an order issued by Judge Emmett
F. Hildreth, Judge, 17th Judicial Circuit of Alabama, in a case styled
State of Alabama ex rel. MacDonald Gellion, Attorney General of the State
of Alabama, Petitioner, which order placed constructive custody of said
records in the kands of the Attorney General of Alabama, and enJo:l.ned all

- persons except the Attorney General of the State of Alabama, the members

of the Board of Registrars, and the Probate Juige of Sumter County, Alabama,
in their official capacitites, frowm inmspecting, reproducing or copying the
records. One of the FBI agents then requested Mr. Gallion, who had shown '
him the order, to e.llow :l.nspection ot the records, and vas refnsed. T

Dema.nd letters were then sent to Attorney General Ga.llion, Judge -
: Bildret.h, and Probate Judge Dearman, in addition to those originally sent
to the Registrars. These were not honored and e. second req_uest by the
agents of the FBI was ukew:lse rerused.

The Government then applied for an order eni’orcing the dema.nds a.nd
an injunction against enforcemwent of the state court order. A member of
this Division argued the cases on January 23, 1961. The Court forthwith
ruled in favor of the Govermment in both cases and inspection .of the records
vas resumed.

Starf: Harold H. Greene, Gerald P. Ghoypin Do e
(cwn Rights Div:lsion) g

Publication and Distribution of Unlabeled Political Literature.
United States v. Vondra (N.D. 11l.). On January 12, 1961, & Grand Jury
in Chicago, Illinois, returned a one-count indictment charging Miles Michael
Vondra, Jr., with willfully publishing and distributing and causing to be
published and distributed copies of an anonymous political circular con-
cerning Tyler Thompson, the Democratic candidate for Congress from the
Thirteenth Congressional District of Illinois, at the November 8, 1960,
general election in violation of 18 U.S.C. 612. Vondra-was arra.igned on’
January 17, 1961, and entered plea of not gu:l.lty. 'rrial da.te_ was set_vf_or
February 15, 1961. .- : '

United States Attorney Robert Tieken and Assistant Un:l.ted
 States Attorney Donald S, Manion (n.n. ni.). >
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CRIMINAL DIVISION

Acting Assistant Attorney General William E. Foley

| JENCKS ACT

Production of Interview Report in Hands of Government ?ents. Camp-
‘bell v. United States (U.S. Sup. Ct. No. 53, January 23, 1961). Important
in its general impact on criminal trials, this case deals with the duty of
the trial Judge in determining whether an interview report in the hands of
Government agents is a producible document under 18 U.S5.C. 3500, the so-
called Jencks Act. The witness involved thought that, when the F.B.I.
agent interviewed him, the agent had read back his notes or report and
that the witness had signed or approved them. Whatever document the agent
then had was not in the hands of the Government at the time of trial. All
that the Government had was the agent's report of the interview written
same timé later. At a hearing outside the presence of the jury, the trial
Judge declined to call the F.B.I. agent or to require the Government to do
80, but presented the interview report to the witness and asked him whether
it represented a substantially verbatim account of what he had said. When
the witness said that the report was not exactly as he had told the story
to the agent, the trial judge refused to turn it over to the defense on the
grou.nd that it was not a sta.tement of the witness or a substa.ntially verba-
.tim record. _ .

The Supreme Court was unanimous in holding (1) that the judge acted
properly in holding a hearing ocutside the presence of the jury; (2) that
the judge was in error in submitting the interview report to the witness
himself to determine whether it was a substantially verbatim account of
what he had said; and (3) that the judge was in error in requiring the
defense, rather than the Government or the court itself, to call the F.B.I.
agent to determine the nature of the document. The ruling was that the
-proceeding to determine the nature of the document should not be deemed
adversary in character and that the legal significance of the interview:
report, a document actually in existence , should be determined by the
Judge on the basis of the most appropriate means available, which in this
case would be by calling the F.B.I. agent. The Supreme Court split 5-4
on the question of whether it was also the duty of the trial court to call
the F.B.I. agent to determine the pature and disposition of the original
notes--the majority expressing the view that the judge ahould have explored
this issue as well.

The Supreme Court dld not reverse the conviction, but remanded the
cause to the district court for further hearing on the question of :the
nature of the document in order to determine whether a new trial was re-
quired. . s o ~
FRAUD

False Representations to Rural Electrification Administration. Ma-
teriality as Element of Qffense in Violations of 18 U.S.C. 100l. Leo C.

~

S — - AV St et e e e+ b ok St e et ae G pmnbe - e o

l I

.‘

#



Y e N U S U i ORI UL P PSS RRIS SRR NRER L SRR P PR PR HE A

Gonzales v. United States (C.A. 10). The Court of Appeals affirmed the
conviction of Leo C. Gonzales; manager of Kit Carson Electric Cooperative,
Inc., Taocs, New Mexico, on & counts of an indictment ‘charging offenses -
under 18 U.S.C. 1001, which arose out of fa.lse representa.tions to the
Rural Electrii’ication Administration.

Kit Carson Electric Cooperative, Inc borrowed a.'l.most $3,ooo ooo
fram REA pursuant to the Rural Electrification Act of 1936, and with the
proceeds of the loans constructed an electric distribution system in New -
Mexico and Colorado. .It also made loans to its members for installation
of electric and plumbing appliances and equipment. The Cooperative was
required to submit monthly statements to REA and Gonzales, as manager,
falsely reported the financial condition of the Cooperative, concealing
his own mismanagement and misappropriations of funds and property. His
;Enviction resulted in a- sentenee of ten years ) a.nd fines tota.lling Ju s

On appeal, the challenges to the instructions of the district Judge
with respect to the "materiality" of the false representations, and to -~
the jurisdiction of the REA in the matters, were discussed by the Court, -’
and resolved in favor of the Govermment. With respect to "materiality," :-
the Court recognized the difference in opinions that materiality must be -
an essential element of &ll offenses included in 18 U.S.C. 1001, comparing
Weinstock v. United States, 231 F. 2d 699 (C.A. D.C., 1956), Freidus v.., :
United States, 223 F. 24 598 (C.A. D.C., 1955), and Rolland v. United -
States, 200 F. 24 678 (C.A. 5, 1953), certiorari denied, 345 U.S. 964,
with United States v. Silver, 235 F. 2d 375 (C.A. 2, 1956), certiorari
denied, 352 U.S. 880, and Fisher v. United States, 231 F. 24 99 (c.A. 9,
1956). - It vas held that the better reasoned rule , supported by the weight
of authority, 'is that Congress intended that materiality should be an es-
sential element of the offenses defined in the section and the Court cited
in support thereof Freidus v. United States, supra.- The Court stated that,
when the words of a statute do not fully, directly and expressly set forth
all of the essential elements constituting the offense described, allega- -
tions in the words of the statute are insufficient, but allegations of fact
which show materiality will suffice.  The Court also stated that the sub-
Ject. indictment, which charged the offense in the words of -the statute, .
without an allegation that the false statements were material to the inquiry,
wvas sufficient, since the:allegations of fact showed the materia._ity a.nd it
was nct necessary to recite it in haec verba. . :

It is suggested that vhen indictments are drawn under Section 1001 »
care be exercised to allege facts which show the materiality of the offense,
although it is not necessary to so state in the exact vords o*’ he sta.tute.

-Sta.ff- United States Attorney James A. Borla.nd, Assistant United - -'-
Sta.tes Attarney Ruth' C Streeter (D N. Mexico) o
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NATURALIZATION

Membership in Commnist Controlled Organization as Bar to Naturali-
zation. Stanislaw Andrzej Grzymala-Siedlecki v. United States IC.A. 5,7
January 20, 1961). In accordance with the recommendation of the Immi-
gration and Naturalization Service, the United States District Court for
the Middle District of Georgia denied appellant's petition for naturali-
zation on the sole ground that he was a person vho, within a period of
10 years immediately preceding the filing of the petition for naturaliza-
tion, was a member of or affiliated with a Commminist-controlled organiza-
tion (8 U.S.C. 1424). The only evidence of Commnist affiliation was .
appellant's enrollment in the Polish Naval Academy, which automatically
carried with it membership in a Commnist youth organization. The un- -
disputed evidence revealed that when petitioner was graduated from high -
school, he found no opportunity for earning a livelihood absent a college
education; that all schools of higher learning irn Poland were then Com- -
minist dominated; and that admission to any of them automatically rendered
the student a member of a Commnist-controlled youth organization. More-
over, appellant, who was the only witness with respect to his activities
before coming to the United States, testified that he unsuccessfully at-
tempted to escape from Poland while he was on leave from the Academy; that
while on a cruise after his graduation from the Academy, he deserted at
Genoa, Italy; that he reported to the American Consulate » which sent him
to the Italian police; that he furnished the Italian authorities with
intelligence information concerning the Russians and conditions in Poland;
that he broadcast for Radio Free Europe; and that he enlisted in the United
States Army under the Lodge Act in order to come to the United States and
be naturalized as the result of honorable military service. . -

Upon review of the record, the Central Office of the Immigration
and Naturalization Service requested the District Judge to vacate hig .
order of denial and grant the petition on the ground that appellant was
eligible for naturalization in that he came within the amelioratory clause
of 8 U.S.C. 1424(d), which provides that Communist membership shall not - -
be considered disqualifying if it “was involuntary . . . or was for pur-
poses of obtaining employment, food rations, or other essentials of living
and where necessary for such purposes.” The Judge declined to alter his
ruling, and appellant took an appeal to the Court of Appeals for the Fifth
Circuit. The Solicitor General authorized a confession of error in that
Court, but the court directed that the case be heard on ite merits, and
Government counsel appeared in support of the confession. In a 2-1 deci-
sion, the Fifth Circuit reversed. The majority opinion states: "We are
not . . . called upon to decide the narrow question as to whether an
-education beyond the high school level is included in the phrase 'other
essentials of living', for under the facts in this record he could not
earn his livelihood in Poland without the additional education he sought."
After reviewing apposite Supreme Court decisioms and the legislative his-
tory of the amelioratory clause, the Court of Appeals concluded, "We . . .
give to the statute in question a liberal interpretation and rule that
the intent and purpose of Congress in the enactment of the aforesaid
statute demands a ruling by this court to the effect that applicant’'s

®
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membership in the Communist-dominated youth organization, within ten

. years of his application for naturalization, under the circumstances

‘then existing brings the applicant within the exclusions provided in
said statute, and that his application must be granted."” .

Staff: Kenneth c Shelver and Michael 8. Fawer (Cr:lminal
Division) :
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IMMIGRATION AND NA'I'URALIZATION SERVICE

Commssioner J’oseph M. &wing e TOL T

DMIGRATION -

Declaratory Judgment Action to Create Record of ILewful Admission;
Jurisdiction; Indispensable: 'fartx. Chang Wing Cheung v. Hagertz (D.
- oIo, Jano 5’ 1961)

Plaintiff alien, filed an application with the Service for the
creation of a record of his lawful admission for permanent residence
under the provisions of section 249 of the 1952 Act (8 U.S.C. 1259).
The application was denied by the District Director (Boston) and the
denial was sustained by the Regional Commissioner on appeal. Plain-
tiff then filed an action against the Officer in Charge (Providence)
for a judgment setting aside the administrative denial and directing
defendant to grant his application, and for injunctive relief.

The Court found that the statute (8 U.S.C. 1259) permits the
Attorney General, in his discretion and under such regulations as he
may prescribe, to create a record of such admission in the case of
any alien who meets certain requirements specified in the statute.
The pertinent regulations are 8 CFR 103.1(e), (£) and (g). It said
that the regulations delegate to District Directors (within the
United States) the discretionary authority to grant or deny such
applications but that they delegate no such authority to Officers
in Charge, such as defendant.

Since the relief sought could not be granted by defendant and
could be effectuated only by the District Director at Boston, who
has jurisdiction over plaintiff's place of residence, the Court
concluded that the District Director is an indispensable party and
that this action could not be maintained since he is not a party
thereto.

Complaint dismissed for wamt of jurisdiction and cm.tshnding
restraining order vacated. &
 DEPORTATION : "

?,' :
Country of Deportation - Formosa, Physical Persecution ‘ip :
De;gorbed Prosetution in Foreiga State; V:lthhold__:l.n% Deportation -
1 Standard Applied. Ct :l._ng VWang v lliod (C.A. T, Dec.
Plaintiff, a citizen of the Republic of Ch: China, was ordered.
deported for failure to comply with the conditions of his status as
a foreign govermment official (Chinese Navy Lieutenant in the United

States for military instruction). The warrant of deportation directed
his deportation to England, if that country would accept him; otherwise

-
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to Fomosa, or to the mainland of Chino. mgla.nd dec].ined to accept him.
He then applied for a s of deportation under section 2143(11) of the
1952 Act (8 U.S.C. 1253‘;3%,) alleging that he will be subject to physica.l
persecution if deported to either Fomose or China. -

~ He was acco an interrogation 'by a specia.l inquiry officer to
support his application for a stay of deportation at which he and a .
former governor of Formosa testified. The Govermment offered no evi-
dence. The special inquiry officer recommended & stay of deportation
to China but that deportation to Formosa not be stayed. The Reglonal

Commissioner adopted that recommendation and ordered a stay insofar as o

China was concerned but denied it as to Formosa on the grounds that = _
applicant (plaintiff) had not established that he would be su'bject to
hwsical persecution ir deported to the latter country .
‘The' district court overruled pla.intiff's contention that Formosa
is not a "country” within the meaning of section 211»3(8.) of the 1952~

Act (8 U.S.C. 1253(a)) and from that part of the court's order pla.in-
tiff appealed. The court further held that the order refusing to -
withhold plaintiff's deportation to Formosa was unsupported by sub-
stantial evidence and that the Govermment's failure to introduce L
evidence or information in denying his application for that relief -
constituted a denial of due process of law. It remanded the cause

to the Service for further action and the District Director appeeled .
from that portion of the order. ST R ~_~ B

The Court of Appeals said the court 'below vas correct in holding
that Formosa is a "country" contemplated by section 243(a), but that
the remainder of its holding was incorrect. It had applied the wrong
legal standard since it equated the procedure adopted for use in dis-
cretionary or non-compulsory proceedings with that followed in a depor-
tation hearing. The Court of Appeals pointed out that while the 1952
Act made no provision for the administration of section 243(h) - 8

U.S.C..1253(h). - a procedure was established by the implementing regu‘-‘

lations, 8 CFR 243.3(b)(2). 'These provide that the alien may submit  ~

 any evidence in support of his claim for the consideration of the

special inquiry officer and it has been held that this procedure L
satisfies the requirements of procedural &ue process.” It is not a
question, in such a case, of whether substantial evidence supports

the order of denial but whether the alien had a fair’ opportunity to
presenthiscase. . L Ll o

Teen

_ In disposing of plaintiff's contention that he vould 'be prose- o
cuted a5 a violator of the armed forces criminal code upon his return
to’ I-’ormosa, the Court of Appeals held that a prosecution before a mili-
tary tribunal convened pursuant to laws of a foreign state to try of=. .
fenses cormitted by & member of the military forces of that country,
cannot be construed to be physical persecution under 8 v. s.c. 1253(h)

Affirmed in part and reversed in part.
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. Habeas Corpus; Administrative Bail; Ba d Information. U. 8.
ex rel. Rosario ‘I‘roia v.“g'gpgr_azﬁ’s"ﬁ“‘M. . R.Y., Jan. &, 1961). Relator

alleged that the District Director's denial of his application for ad-
"ministrative bail pending his d.eporta.tion vas ar'bitrary and capricions

Upon a review of the entire file and proceedings, the Court said
that the District Director, acting for the ‘Attorney General, considered
the relator's previous i1llegal entries, his living under an assumed
name since his last illegal entry, his use of a false name on a Social
Security card, his lack of family ties here, and his leaving his wife .
and children in Italy._ .These were all factors which he was_Jjustified’
in taking inté account in reaching his Judgment that relator was mot
a good bail risk. The conclusion that relator would lkely abscond -
mst be reviewed against his general background information, and when '
so viewed, it cannot be said that the judgment of the District Director
was unreasonable, even though others might, ‘upon. the same facts » reach
a different conclusion. . . e _ X )

‘The reference to other instances where ba'il lns be'en granted was
immaterial, the Court added, since each application must rest on.its .
own facts. Equally irrelevant was the circm‘nstance that relatives _
were prepa.red to post ’bail. : C ot .o e L .

Jud.icial Review of Deyortation Order Ps cho thic Persona.li
Sexual deviate; Constitutionali of SU.g.C. lléiaﬂgj Fleuti v.
_H_oz (S.D. Calif., Jan. 9, 1961). Plaintiff sought review of an
administrative order of deportation based on a charge that when he
last entered the United States in August, 1956, he was excludable .
under section 212(a)(l4) of the 1952 Act (8 U.8.C, 1182(a)(%)) as & a
person afflicted with’ psychopathic personality (se.mal deviate)

" The evidence to support that charge was: - (1) a certified record "
of plaintiff's conviction in 1956 of a violation of sec. 288a, Penal
Code of California; (2) his sworn statement in which he admitted ‘having
been a sexual deviate for some time prior to his original entry (1952);
and (3) a report by & United States Public Health Service doctor which
classified plaintiff as a psychopathic personality.  The Court found
such evidence ample to support the Service's finding that plaintiff,
at the time of his entry, was a sexual deviate, classifiable es a _:"4 ;_f;,
person afflicted Vith psychopathic personality. . .. _C e Lo

As to plaintiff's principal contention that the term "psycho-

thic personality” is so vague and indefinite as to render the statute

8 U.s.C. 1182(a)(4)) invalid and unconstitutional, the Court said that
while it may be true that if that term were to be so used in & criminal
statute it would be held to be unconstitutional, the statute here is .
not a criminal one but defines aliens who are to be excluded from the
United States. There 1s no question but that Congress can determine -
vhat persons should be excluded and for whatever causes. From the
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legislative history of the statute it is clear that Congress intended -
thet sexual deviates would be classiﬁ.ed 'by the enforcing agencies as ’“
psychopathic personalities. - R
Stmmnry Judgment for defendant.
Ha'beas Corpu.s 33 Va.liditl of De;oorte.tion Order, Crime Involving Mora.l
itude - Bribeg of Amateur Athlete. . U. S. ex rel. Sollazzo V.
Es (C.A. 2, Jan. 13, 1961). This is an appeal from an order of the
District Court for the Southern District of Rew York, 187 F. Supp. T53,
dismissing a writ of habeas corpus testing the validity of a deportation
order issued against the relator’ ‘(See: Bulletin, Vol. 8, No. 23, p. 689)

The Court of A-npea.ls said that corruption of an amateur athlete is
pecul:larly distasteful since the athlete generally performs before the -
.child in himwno].‘l.y turns to man and thus is still unformed in character,
participation in amateur sports is ‘a valuable training for our youth, fer.:
their responsibilities.in the armed services, in their ¢ivilian -occupa-
tions and generally as citizens; indeed, few q_uotations are better known
and more approved than the remark attributed to the Duke of Welnngton ,
that the Battle of Waterloo was won on the playing field.s of Eton. < T

ey e,

4.-J\L-» Sl

A violation of section 382(1) , New York Penal Law, ‘bri'bing an ama-
teur athlete) can only tend to subvert the basic principles of amateur
‘sport - virtue there is in striving with one's whole spirit, ‘but only
evil can come from lack of effort that is bought the Court added.” _
Accordingly, it held that the crime of bribing a perticipant in an - 'f'
amateur sport is one which, in the 11ght of contmore.ry sta.ndards,
:therently involves mora.l tu.rpitude

- ot L L P N

Judicial Review of Deportation Order; Cn_me Involmg Moral

itude - Indecent Assault - Counecticut. Marinelli v. Ryan (C.A. ... .
2, Jen. &, 1061). Appellant was ordered deported under sectiom 24l
(2)(4) of the 1952 Act (8 U.S.C. msl(a)(uﬁc’m the grounds that he
had been convicted of indecent assault under a Connecticut statute
(Sec. 53-217 General Statutes of Comnecticut) of a crime involving
moral turpitude. He sought to enjoin the execution of that order in
the district court contending that the crime of indecent assault in
Connecticut does not necessarily involve morel turpitude, and appealed
from the denial of injunctive relief and the dismissel of his complaint.
The record of the proceedings before the Service and before the court
below established that appellant had been found guilty of:an indecent
assault and that he "did place a child under the age of sixteen years
in such a situation that his momls were likely to be impaired " :

The Court of Appeals found that the phrase of the Connecticut
statute, "indecent assault,” covers a good many offenses, and its use
of the word "assault" does not mean that there must have been violence
or the threat of violence. It appeared to the Court that the appellant




88

was charged at least with the act of touching a boy under the age of .
sixteen with an indecent intemt, which clearly meant a sexual intent.
If so, it was at least a homosexual advence and under the law of
Connecticut (General Statutes Sec. 53-216) homosexual congress is &
crime "as indeed it is everywhere, so far as we know," the Court said,
when the advance is made to a juvenile, and it had no doubt that such -
a crime as was here charged against the appellant involves moral turpi-

tude. ... S T S A D S, o e

- Ineligibility for Naturalization; Exemption from Military Service -
Kn and Intentional Election. _:?Etitio_n_gf Constantinos Priomos -~

- (W.D. Pa., Dec. 29, 1960). - The designated Naturalization Examiner moved
to deny this petition for nmaturalization on the ground that petitioner.
was ineligible to naturalization under section 315(a) of the 1952 Act
(8 U.5.C. 1426(a)). That section provides that any alien who epplies -
or has applied for exemption or discharge from training or service in
the United States armed forces on the ground of alienage, and is or was

relieved or discharged from such treining or service on such ground
shall be permanently ineligible to become a citizen of the United States. .

The sole question presented here was whether petitioner, in executing .
Selective Service Form SSS-130, an "Application by Alien for Relief from i
Training and Service in the Armed Forces," knew its contents and effect /
and voluntarily waived his rights to citizenship. (See: Moser v. U. 8.,
341 U.S. 41). The Examiner so found and the Court, after painstakingly
examining the transcript of testimony and the petitioner's briefs,
arrived independently at findings identical to those of the Examiner and
concluded that petitioner is permanently ineligible for naturalization.

- -
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B COndemnation of Vhenjg_gonsigg Pro:)ect Tried Before Commissioners
Reversed Because Valuation Based on Exchange of Property Condemned for
Other Property and Otber Findings Not Bupported by  Substantial Evidence;
Case Remanded for Jury Trial. United States v. “Leavell & Ponder, Iuc.
(C.A. 5, reversing W.D. Texas). The Govermment appealed from the award
in the condemnation of a Wherry housing develomment. The matter was
originally referred to commissioners under Rule T1A, F.R.Civ,P. The
property condemned was the leasehold interest in 124 acres of Govermnent
land at Fort Bliss, El Paso, Texas, cousisting of 800 dwelling units and
a shopping center. The developnent consisted of .two_ identical projects
of 400 units each and half the shopping center. In 1953 one of the pro;)-
ects had been exchanged for cash and other property. The contract - oi’
sale gave the purchaser of the project the optiom of either paying .
$217,000 in cash or paying $172,000 in cash and trading 10 acres in fee
and options to purchase another approximately 56 acres of land, The
latter alternative was ChoBeD. ... .o 5! Zicsl vorevi oo 3t e -

The sponsors of the pro.ject teatified that the all cash alternative
was placed in the contract of sale for income tax purposes, and that the
real value of the land and options exchanged was $900,000. The commis-
sion adopted the sponsors' testimony as to the real value of the assets
exchanged in the 1953 sale and based its award om that sale to the yenny.
The Court of Appeals upheld the Govermment's contention that such prior.
sale, 1if counsidered as an exchange of property im part, should not be
considered, .-"We think the facts of this case are .a clear demonstration
of the iuhereunt weakmess of the evidence of prior sales of the property
in question unless they are sales for cash or its equivalent.” In addi-
tion to the contract of sale itself, the income tax returns of the. ...
varties involved and the revenue stamps. placed on the deeds also indi-: ..
cated an exchange of assets with a value of approximately $217,000. The
Court held the Govermment was emtitled to introduce the sale as an ad-
mission against interest since the coutract on its face provided for an
all cash sale at $217,000. If the Govermment did this, the sponsors
would be entitled to show the $217,000 did not represent the true value,
but anch re'buttal cannot be affimative pcroof of a higher valne..

'i‘o snpport the avard the cmiesion aJ.so had nsed tvo other methods
of determining fair market value, -Both of these other methods were: .=
based on capitalization of estimated fntnre income, The cannisaion
found that: over the remaining 43 years of econmnic 1life the avner's po-
teuntial pet income would have been $6,615,3l|-1 38. " The testimony at the™
trial on future net income varied widely, . The Court of Appeals held
that without adequate subsidiary findings it would be impossible to test
the correctness of the estimate.  Next the camission capitalized this .
income at 4% on the assumption it would be received in ome lump sum at_
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the end of the 43 years, There was no capitelization rate lower than
6% in evidence, and the income would be received as monthly rentals.
The explanation given by the commission for the 4% capitalization
rate vas that it represented the 4% mortgage rate plus i% for mortgage
insurance, The Fiftth Circuit said that an appellate court is required -
to disregard a finding that a prudent investor would be willing to in-
vest his money in the equity of a housing project for the same rate of i
return he could get from a government guaranteed mortgage. It also
held the a.ss\mption that the mney vould be received in a lump sum vas
erroueous., .

"The second method of capitalizing income used by the commission
was to assume that the net future income would be received either by
a corporation or a wealthy individual and that in either case the in-
come tax status of such an owner would be 52% or higher., The Fifth
Circuit held that such assumptions-" so far as we are able to find, are
without precedent in any kind of valuation proceedings.” The Court
also held that the commission's assumption that 2-3/4% was a proper = -
capitalization rate for the after tax income was vithout eupport ia
the record and nmst 'be dierega.rded. o

The Court of Appeals held it was error to admit evidence of cer- - .
tain types of corporate securities such as stocks and bonds, and evi-
dence that this housing equity would be "a conservative iuves‘lment"
Such testimony must be based on knowledge of comparable sales or _
knowledge of the rate of return which a prudent investor would require
to invest in a comparable project. The Court expressly approved the
Govermmeut 's use of Wherry Project and other large housing project
sa.les to derive a comparable rete of return. '

- Finally, the Court remanded the case to be tried 'before Judge -
and jury rather than commissioners. The Cowrt reaffirmed that use" -“‘}"
of a commission was to be the exception rather tham the rule. It-
stated use of a trial judge who can give immediate rulings on admi's- e
sion of evidence and narrow the issues by an appropriate cherge to ST
the Jury vill tend to simplify the iseues. ’_ A A

Starr A, Dona.ld nneur (Lands Diviaion).

N Depar‘tznent of Interior Lacks Authority to Cancel for Fra.ud Oil

and Gas Lease Issued Under Mineral Leasing Act of 1920; Secretary of

Interior Fot Indispensable Party in Suit to Bnjoin Administrative = = _

Proceedings to Cancel Such Leases; Lessee Not Required to Exhaust Ad-

ministrative Remedy Before Challenging Jurisdiction of Administrative

Tribunal. Pan American Petroleum Corp. v. Ed Pierson, et al. (C.A.10,

reversing D. Wyo.; pet. for reh, denied Dec. 20, 1960), The era.rtnent ‘

of the Interior issued, pursuant to the Mineral Leasing Act of 1920, as

amended, 30 U.S5.C. 181 et seg., 01l and gas leases on the pub}lic domain
to Walter G. Davis and others. By assigmment Pan American Petroleum
C'orp. became the owner of several of these leases. Subsequently the

. .
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Department began an administrative hearing through subordinate offi-
cers in Wyoming to cancel these leases. It was alleged that such ;
leases were falsely and fraudulently procured to allow Davis to hold
more acreage than permitted by statute. ‘

Pan American brought this action in the district cowrt to enjoin
the administrative proceedings as umauthorized. The district court
held that the Secretary of the Interior was an indispensable party and
dismissed the complaint, but indicated that the leases could not be
cancelled by admivistrative action. 181 P. Supp. 557. On appeal the
Tenth Circuit upheld the district court on the lack of authority to
cancel administratively but reversed because the Secretary was held
not to be an indispensaeble party. In determining whether the Secre-
tary was indispenssble the Temth Circuit applied three tests: (1)
does the relief sought require the superior to take action either by
himself or through a subordinate; (2) are the subordinates acting in
excess of their authority; and (3) will the relief sought expend it-
gelf on the public domain, the public treasury or interfere with the-
public administration. As to the first, the Court held the injunction
of the district court in Wyoming will effectively grant the relief de-
sired by expending itself on the subordinate officers who are before
the court. Secondly, the district court held Sections 27 and 31 of
the Mineral Leasing Act of 1920, 30 U.S5.C. 184 and 188, provide for
suits in the district court to cancel leases held in violation of
maximm acreage and other provisions of the Act. The Court rejected
the Govermment's argument that the Secretary bas autbority to cancel
fraudulently obtained leases under the gemeral supervisory authority
over public lands contained in 5 U,8.C. 485. The Court likened an
oil and gas lease to a fee patent insofar as administrative cancella~ -
tion is concerned., It was conceded there was no administrative o
authority to cancel a patent. The Court held the same applied to an
oil and gas lease in the absence of a specific authorization of Con-
gress to the contrary. As to the third item, the Court held this did
not interfere with the public domain or public administration because
the Secretary was free to pursue the fraud remedy in the district .-~
court, The Court held Pan American was not required to pursue the
Jurisdictional question in the administrative proceeding. "It cannot
exhaust something which it does not have.,” The Court noted that this
is not a case of administrative proceedings specifically authorized
by Congress, The appellee's petition for rehearing was demied, It
18 now being considered vhether the appellees should seek certiorari.

Staff: A, Donald Mileur (Lands Division).

Condemnation; Right to Take; Lack of Judicial Review of Alleged
Arbitrary and Capricious Action. United States v, Mischke (C.A. g, _
reversing D, Ne'b.g The United States condemned, among other tracts,
same TOO acres owned by Louise Mischke, for a dam and reservoir proj-
ect on the Missouri River. The District Court, after trial, dismissed

the proceeding as to a 42.5 acre portion of the tract, concluding that




such portion vas not needed for the dam and reservoir, that it was be-
ing taken for recreational purposes and that it would not have been.
taken except for the urgings of State of Ne'braska ofi’icials -

The Court of Appeals reversed. It first stated that 1f the Dis-
trict Court had jurisdiction to review the administrative determina-
tion "the redetermination of the question by the judge had evidentiary
support”. The Court held, however, that the district Judge lacked
Jurisdiction and that determination of the question is for the Secre- -
tary of the Army. Recognizing that there were cases from which an im-
plication could be drawn that there vas a "bad faith"” or "arbitrary and
capricious" exception to the rule of non-reviewability, the Court held
that no such exception exists. After reviewing the cases the opinion
concluded. : - : . S

" The detemination of the Secretary of the Army, the
delegate of Congress, as to the necessity of acquiring the
lands selected by him, is, we think, no more vulnerable to
~Judicial review or redetermination than would have been the
- same determination and selection if made by Congress itself
in the Act authorizing the pro,ject. )

© Our conclusion is that the District Court wvas without
 Jurisdiction to eunter the order appealed from,, The order - .
. 18 vacated, and the case 1is remanded for further proceed—
'ings not inconsistent \rith thia opinion.

v '.l'his opinion representsv a'greement with the Govermment's urging
upon appeal that the Court should declare the existence of lack of .
Jurisdiction to review administrative determinations 80 as to elimi-
nate useless trials, . , A

RN B R L = T

Staff Roger P, Marquis (I.and.s Division)
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Federal Tort Claims, '.l‘ort Ccumitted in COurse of Acquisition oi’
Buildigg Under Eninent Domain Power; Interest; Set Off, Merchants-
Matrix Cut Syndicate v. United States (C.A. 7, reversing N.D. Iil.).
Ta 1958 the Court of Appeals affirmed a holding that actionable torts
had been committed by the United States in connection with the occu-
pation of the Rand McNally Building in Chicago in 1951, a matter which
had been the subject of several earlier opinions, See 6 U.S. Attys.
Bull., Fo. 21, p. 662; Id., Vol. 5, No. 5, pp. 136-137; Id., Vol. 3,
Fo. 3, p. 31. The Court reversed the judgment, however, on the ground
that moving expenses which could not be recovered in condemnation pro-
ceedings could not be recovered under the Federal Tort Claims Act.

The Govermment's petition for certiorari was demied. 359 U.85. 991.
Upon remand, the District Court reduced the original Judgnent of '
$1oh 128.18 to $8u,3h3 21,
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. - - The Court of Appeals again reversed and directed eatry of Judgnent
- for $62,338.78.. It first held that the exclusion of moving expenses in-
.cluded all expense consequent upon moving to-a nevw. location, not just
the expenses of physically transporting the personal property from the
old site to the mew one. Hence, it held that the District Court erred
in not eliminating awards because electrical current was changed from
D.C. to A.C., causing losses as to electric typevriters, presses and

air conditioners. . .

The Court of Appeals next held that the District Court erred im
allowing interest on the reduced amount of the judgment fram the date
of the original Judgment, holding that under the Tort Claims Act in-
terest is allowable only from the date of final Jjudgment. 28 u.s.C.
2411(b); 31 U.5.C. T24(a). Finally, the Court of Appeals, as & result
of stipulation made in open court during argument of the appeal, held
that a deposit made in the condemnation case to take temporary use of
this space should be set off against the amount awvarded, ‘

The Court refused to re-exsmine the earlier decision as urged by
the Govermment and refused plaintiff's motion to charge the Govermment
with damages because, allegedly, the appeal was taken only for purpose
of delay.

Staff: Roger P. Marquis (Lends Division).

Acquisition of Property by Federal Govermmeut; Specific Mineral
Reservations; Effect of State Statute Making Reservations Perpetual.
The Leiter Minerals, Inc. v. The California Co. (La. Ct. App., re-
versing Plaquemines District Court). The United States acquired lands
in Louisiana in 1938 with a reservation to the vendor of minerals
under certain conditions to expire April 1, 1945, subject to extemsion
1f minerals were produced. No production occurred and after 1945 the
‘United States made oil and gas leases to The California Company which ..
has brought in many very substantial producing oil and gas wells., In
1940 the Louisiana legislature passed a statute declaring that the
rights theretofore or thereafter reserved in mineral reservations to
the United States "shall be imprescriptible”, i.e., perpetusal. o

Claiming under this reservation, The Leiter Minerals, Inc.,:
brought suit against the California Company in the Louisiana Court,
The United States then brought suit in the federal court to emjoin
such proceedings and to establish its title to the minerals, Prelim-
inary injunction was granted and affirmed by the Court of Appeals for
the Fifth Circuit., See 3, U.8. Attys. Bull., 31. The Supreme Court,
however, modified the injunction to permit interpretation by the state
courts of the state law under declaratory Jjudgment proceedings. 352
v.S. 220, 8ee 5 U.S, Attys, Bull,, p. 107.

This case was brought in the state court for a declaratory Jjudg-
ment., The trial court held that the statute applied so as to make the
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‘rights to minerals permanent in Leiter. The Court of Appeals reversed.
" It held that the rights of the United States rested on express contract;
that the statute does not purport to prohibit the United States from ac-
‘quiring minerals and that the statute applies only in the .absence of ex-
press contract. Hence, it declared that the statute "does uot apply im-
the case since the mineral reservation is of specific ex contractu d.u:ra-
tian".‘ - . .
Sta.ff Former Assistant "Attorney General Perry W. Horton,

- United States Attornmey M., Hepbwurn Many, and Roger P,

- Marquis, Lands Division, -on ‘brief for United States, L

‘Amicus c‘uriae.
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TAX DIVISIOB

Acting Assistant Attorney Genera.l Ab’bott n. Sellers e

s - o

[ A

Depa.rting United States Attorneys and Assistant United States“ R
Attorneys have asked whether they may take away copies of the Tax - -
Division mnua.l, The Prial of Criminal Income Tax Cases, for their - :-" -
private use.' This ‘manusal is Government property. Only a 1:l.mited e
supply is available and; hence, ‘no ‘copies can be spared by the =~ -
Government without seriously hampering the efficient handling of .= .~~~
criminal income tax cases. The continued availability of these
texts will de of pa.rtictﬂ.ar 1.mporta.nce to 1ncom1ng United Sta.tes
Attorneys and their new Assistants. - -

All United States Attorneys and Acting United States Attorneys
are requested to see to it that assigned eopies of the Tax Division's
criminal trial manual are not removed. Any copies that may have been
taken a.wa.y should ’be promptly rcca.llzd L LT L P
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Liens < Bankriptey: - rede‘ral Tax Liens on Real rrogerty Recorded -

and Filed Prior to Bankruptey Bntitied to Be Fiid from Specific Fund
Arising from Sale of Real Property Prior to County y Claim for Taxes Taxes -
Accruing During Pendency of Bankruptcy Proceedings. County of Clark;
State of Nevada v. United States {C. A. 9, 6 A.F.T.R.2d 6013, Fovember 28
I960). 1In its order for the sale of the assets of a bankrupt corporation,
Properties Moulin Rouge, Inc., the "district court provided that the sale

. should be subject to federal, state; county and city taxes in an amount
not in excess of $52,000, The United States claimed the entire fund on
the basis of a perfected tax liem for’ sums due prior to adjudication in’

. »‘ba.nkmptcy. The County of Clark asserted a claim to the funds ba.aed. upon
taxes accruing during the’ pendency of the banlcmptcy proceed.‘l.ngs

“ The referee determinéd that the sale ‘of the property by the district
court had resulted in a material benefit to the United States and that
equitably the County was entitled to & reasonable sum for the payment oi’
real estate taxes as costs of adnd.nistration and preservation accruing
during the time that the trustee was-in possession. Consequently, he
allocated $19,585.62 of the fund to the County and $32,k1%.38 to the
United States. Upon review the district court held that the United
States was entitled to the entire fund,
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The Court of Appeals affirmed, ‘holding that the -tax-claim of the
United States was a secured statutory lien .upon real property, valid
under Section 67(b) of the Bankruptcy Act, 1l U.8.C. 107, and was not
by statute rendered subject to costs of administration and preservation.
The Court rejected the County's contention that, aside from the statute »
on equitable grounds the encumbered property should be charged with
costs of preservation for secured creditors, since the payment of local
taxes is of no benefit to the United States. The further claim that

the share of the United States should be reduced to the extent of local
taxes to which certain prior lienholders were subject was rejected

since no such prior lienholders shared in the $52,000 fund. The order
creating the fund, from which there had been no appeal, allocated it .-
only for the payment of taxes to whichever governmental body had a ',
prior right to it «= in this case the United Sta.tes 'by virtue of its-
prior perfec’oed lien on the real property. - - ,

Staff: United States Attorney, Hovard W. Bdbcock (n. nev.), X
‘A. F. Prescott, Helen A. Buckley (Tax Division) ..

District Court Decisions

Summons - Administrative; Production 6f Books and Records Under
Section 7602, Internal Revemue Code of 105k; Privilege Against Self-
Incrimination Cannot Be Raised by Presideat and Sole Stockholder of
Corporation With Respect to Books and R Records of Corporation. “1In the
Matter of Greenspan, CCH 61-1 U.S.T.C. par. 9132 (S.D. H.Y. 1960).

In connection with an investigation of excise tax liability, respondent,
the president and sole stockholder of a corporation, was served under
authority of Section 7602 of the Internal Revenue Code of 195k with a
sumons directing him to appear and produce certain relevant cor_porate
books and records. Section 7602 authorizes the examination of Pany
books, papers, record.s s OT other data. vhich my be relevant or material

1P e e T i T v— B ——— criaa emenccmee o e e

. Responden ppeared, but remeed. to prodnce the mvolved books a.nd.
records, or to identify them, on the ground that such production of - . .
identification would tend to incriminate him.  Respondent contended that
the privilege against self-incrimination could be raised by him with
respect to the involved corporation's boocks and records, because the
invoJ.Ved corporation represents his purely personal and private :I.nterests.

The Court, however, rejected nespondent's contention concerning the
priv:llege against self-incrimination, and ordered him to produce the -
relevant books and records and to identify them, identification being -
awdliary to the production. The Court held that it is immaterial that
the involved corporation may embody and represent purely personal and
private interests, for the reason that the eorporation is a creature -
of the state. L

Staff: United States Attorney S. Hazard Gillespie, Jr.
?nd Assiata;nt United States Attorney David Klingsberg
S.D. H.Y.)
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I.iens 53 Jury Trisl Denied in Action to Enforce Federsl Tax. Liens. D
United States v. Eve_yn Fish Malakie, et al. (ED N.Y. November ~ 15, 1960
and January 9, 1951}. This 18 an action to enforce ‘federal tax liens on
certain property of ta.xpayer ’ 'a:nd. to obtain a d.eﬁ.c:lency Judgment for any
tax liability remaining unpaid. - '.l'a.x;pa.yer did not answer, but one of the
other parties demanded jury trial in his answer. - The Court granted the
Govermment's motion to strike this demand for jury trial, holding in an
opinion filed on Fovember 15, 1960, that an action of this kind is
equitable in nature, and that, therefore, there is no right to jury trial.
In this opinion the Court cited its own decision in United States v.
Damsky, 187 F. Supp. 4Ok (U.S. Atty's Bull., Vol. 8, Wo. 25, p. 163,
December 2, 1960), where it was held that the taxpayer has no right to
Jury trial in an action to enforce federal tax liens, and stated that
a defendant other than the taxpayer is in a far weaker position.

Subsequently, taxpayer filed an answer, demanding a jury trial,
and the Government moved to strike this demand. In a decision filed
on January 9, 1961, the Court granted this motion, holding that tax-
payer's answer, putting in issue the validity or the amount of the
lien, does not change the equitable nature of the action.

It should be noted that the taxpayers in the Damsky case, supra,
have filed a motion with the Court of Appeals for the Second Circuit,
for a writ of mandamus to compel the district court to give them a
Jury trisl. This motion was argued in the Court of Appeals on January
9, 1961, the same day as the District Court filed its second decision
in the instant case, and has not yet been decided.

Staff: United States Attorney Cornelius W. Wickersham, Jr. -
and Assistant United States Attorney Jon H. Ha.nmer
(E.D. K.Y.)

Liens; Priority_"‘a.x ILiens for Withholding Taxes Against Sube
contractor Superior to Assignment of Claims by Subcontractor in
Production Coniract; Rights of Prime Contractor Superior to Tax Lien.
United States ex rel. Lyall Saunders as Assignee of Sinclair Refining
Co. v. Parks Construction Co., « (N.D. Jowa 60-2 U.S.T.C. Paragraph
9736. The Air Force entered into a construction contract with defenda.nt
Parks Construction Company. Parks subcontracted part of the construction
to taxpayer, Burke Construction Company. Taxpayer assigned its claims
under the contract to Omaha Body and Equipment. - Plaintiff, Saunders,
and defendant Anderson supplied materials to taxpayer and were umpaid.

lzarkz held a retainage of $8,137 56 it edmitted was due under the con-
ract.

The Court held that the Government's lien was junior to the claims
of Saunders and Anderson, but superior to that of Omaha, The interest
acquired by Omaha by virtue of the assignment did not bring it within
the term "purchaser" of Section 6323 of the Internal Revenue Code of
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1954, nor was it a "perfected lien," under the rule referred to in First
State Bank of Medford v. nnited States, 166 F. Supp. 2oh

Staff: United States Attomy F. E. Van Alstine a.nd Assistant
United States Attorney William R. Crary (nu). Iowa),
Edvard A.. Bogda.n Jr. (Tax Division)
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