United States Attorneys

Bulletin

Published by Executive Office for United States Attorneys
Department of Justice, Washington, D.C.

VOL. 18 JANUARY 9, 1970 NO. 1

UNITED STATES DEPARTMENT OF JUSTICE

‘ h
'



‘ ~Vol. 18 ~ January 9, 1970 .

TABLE OF CONTENTS

POINTS TO REMEMBER
United States Attorneys on Duty

ANTITRUST DIVISION
CLAYTON ACT
Complaint Under Section 7 of Act U.S. v. Standard Oil Co.
and Proposed Judgment Filed (N. D, Ohio)

.

CIVIL DIVISION
EMPLOYEE DISCHARGE
Discharge for Refusing to Accept
. Transfer Would Be Sustained
. Where Employee Was Given
Adverse Action Procedural
Protections in Connection with

Discharge But Not Before Pauley v. U.S. (C.A. 7)
CRIMINAL DIVISION
‘ . NARCOTICS
Order Form Provisions of 26 U.S. v. Minor and U.S.
' U.S.C. 4705(a) (Narcotics) v. Buie (Sup. Ct.)

and 4742(a) (Marihuana) Upheld

FIREARMS
Gun Control Act of 1968 (P.L. U.S. v. Cobb, Sr. and
90-618), Title II, Held Con- U.S. v. King
stitutional (W.D. Tenn.)

FEDERAL RULES OF CRIMINAL

PROCEDURE
RULE 7: The Indictment and the
Information
(c) Nature and Contents U.S. v. Agone (S.D. N.Y.)
U.S. v. Withers (N, D. Ill.)
(f) Bill of Particulars U.S. v. Withers (N.D. IIl.)

No.

Page

10

11
13

15



RULE 8: Joinder of Offenses and

Page "
of Defendants

(b) Joinder of Defendants U.S. v. Withers (N.D. Il11.) 17

RULE 14: Relief from Prejudic.:ial

Joinder - U.S. v. Withers (N.D, I11.) 19
RULE 16: Discovery and Inspection U.S. v. Withers (N.D. Ill.) 21
RULE 32: Sentence and Judgment  Coffey v. U.S, (C.A. 10) 23
RULE 33: New Trial Hersh v. U.S, (C.A. 5) 25

RULE 38: Stay of Execution and
Relief Pending Review

(a) Stay of Execution Frye v. Moran (W.D, Texas) 27
RULE 43: Presence of the De- U,.S. v. Cureton
fendant (D.C. D.C.) A 29

RULE 44: Right to and Assignment
of Counsel Coffey v. U.S. (C.A. 10) 31

II



| .

POINTS TO REMEMBER

The following is a list of United States Attorneys presently on duty
and their official duty station:

District

Alabama, No.

Alabama, M.
Alabama, So.
Alaska
Arizona

Arkansa)s, E.
Arkansas, W,
California, No.
California, E.
California, C.
California, So.
Canal Zone
Colorado
Connecticut
Delaware
District of Columbia
Florida, No.
Florida, M.
Florida, So.
Georgia, No.
Georgia, M.
Georgia, So.
Guam

Hawaii

Idaho
Illinois, No.
Illinois, E.
Illinois, So.
Indiana, No.
Indiana, So.
Iowa, No.
Iowa, So.
Kansas
Kentucky, E.
Kentucky, W.
Louisiana, E.
Louisiana, W,.

*court appointed

U.S. Attorney

Wayman G. Sherrer
Ira De Ment

Charles White-Spunner
Douglas Baily

Richard K. Burke

W. H. Dillahunty
Bethel Larey

Cecil F. Poole

John P. Hyland

Wm. Matt Byrne, Jr.
Harry D. Steward
Rowland K. Hazard
James L. Treece
Stewart H. Jones

F.L, Peter Stone
Thomas A. Flannery
Wm. H. Stafford, Jr.
*John L. Briggs

Robert W, Rust

John W.. Stokes, Jr.
William J. Schloth

R. Jackson B. Smith, Jr.
Duane K. Craske
Robert K. Fukuda
Sherman F. Furey, Jr.
Thomas A. Foran
Henry A. Schwarz
*Frank J. Violanti
Alfred W. Moellering
Stanley B. Miller
Evan L. Hultman
Allen Donielson
Robert J. Roth

George I. Cline
Ernest W. Rivers
Gerald G. Gallinghouse
Donald E. Walter

Headquarters

Birmingham
Montgomery
Mobile
Anchorage
Phoenix
Little Rock
Ft. Smith

San Francisco
Sacramento
Los Angeles
San Diego
Balboa
Denver

New Haven
Wilmington
Washington, D.C.
Pensacola
Jacksonville
Miami
Atlanta
Macon
Augusta (Box 1703)
Agana
Honolulu
Boise

Chicago

East St. Louis
Springfield
Ft. Wayne
Indianapolis
Sioux City
Des Moines
Wichita
Lexington
Louisville
New Orleans
Shreveport



District

Maine

Maryland
Massachusetts
Michigan, E.
Michigan, W.
Minnesota
Mississippi, No.
Mississippi, So.

Missouri, E.
Missouri, W.
Montana
Nebraska
Nevada

New Hampshire
- New Jersey
New Mexico
New York, No.
New York, So.
New York, E.
New York, W,
North Carolina,
North Carolina,
‘North Carolina,
North Dakota
Ohio, No.
Ohio, So.
Oklahoma, No.
Oklahoma, E.
Oklahoma, W.
Oregon
Pennsylvania, E.
Pennsylvania, M.
Pennsylvania, W,
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee, E.
Tennessee, M.
Tennessee, W.

=EW

U.S., Attorney

Peter Mills

‘Stephen H. Sachs
Herbert F. Travers, Jr.

James H. Brickley
John P. Milanowski
Robert G. Renner
H. M. Ray

Robert E. Hauberg
Daniel Bartlett, Jr.
Bert C. Hurn

Otis L, Packwood
Richard A. Dier
Bart M. Schouweiler
David A. Brock
Frederick B. Lacey
Victor R. Ortega

James M. Sullivan, Jr.

Robert M. Morgenthau
Edward R. Neaher

Kenneth Schroeder, Jr.

Warren Coolidge
William L. Osteen
Keith S. Snyder
Harold O. Bullis
Robt. B. Krupansky
Williamm W. Milligan
Nathan G. Graham
Richard A. Pyle
William R. Burkett
Sidney I. Lezak
Louis C. Bechtle

S. John Cottone

Richard L. Thornburgh

Blas C. Herrero, Jr.
Lincoln C. Almond
Joseph O. Rogers
William F. Clayton
John L. Bowers, Jr.
Charles H. Anderson

Thomas F. Turley, Jr.

Headquarters .’

Portland
Baltimore
Boston
Detroit
Grand Rapids
Minneapolis
Oxford
Jackson

St. Louis
Kansas City
Billings
Omaha

Las Vegas
Concord
Newark
Albuquerque
Syracuse
New York
Brooklyn
Buffalo
Raleigh
Greensboro
Asheville
Fargo
Cleveland
Columbus
Tulsa
Muskogee
Okla. City
Portland
Philadelphia
Scranton
Pittsburgh
San Juan
Providence
Columbia
Sioux Falls
Knoxville
Nashville
Memphis
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District

Texas, No.
Texas, So.
Texas, E.
Texas, W,
Utah

Vermont
Virgin Islands
Virginia, E.
Virginia, W.
Washington, E.
Washington, W.

West Virginia, No.
West Virginia, So.

Wisconsin, E.
Wisconsin, W.
Wyoming

+ Does not want to be addressed as Stanley G. Pitkin.

U.S. Attorney

Eldon B. Mahon

. Anthony J.P. Farris

Richard B. Hardee
Seagal V. Wheatley
C. Nelson Day
George W.F. Cook
Robert M. Carney
Brian P. Gettings
Leigh B. Hanes, Jr.
Dean C. Smith
+Stan Pitkin

Paul C. Camilletti
Wade H. Ballard, III
David J. Cannon
John O. Olson
Richard V. Thomas

3%
"

Headquarters

Ft. Worth
Houston
Tyler

San Antonio
Salt Lake City
Rutland

St. Thomas
Alexandria
Roanoke
Spokane
Seattle
Wheeling
Charleston
Milwaukee
Madison
Cheyenne



- ANTITRUST DIVISION .
~ Assistant Attorney General Richard W. McLaren

DISTRICT COURT

CLAYTON ACT

COMPLAINT UNDER SECTION 7 OF ACT AND PROPOSED JUDGMENT
FILED,

United States v. Standard Oil Co., an Ohio Corporation, et al. (N.D,
Ohio, Civ. C-69-654; December 1, 1969; D.J, 60-57-036-6)

On December 1, 1969, a civil action together with a proposed consent
judgment was filed in the U.S. District Court for the Northern District of
Ohio, Eastern Division, under Section 7 of the Clayton Act, challenging the
proposed merger of The Standard Oil Company, an Ohio Corporation (Sohio)
and British Petroleum Oil Corporation (BP Oil). According to the complaint,
the merger of Sohio and BP Oil would result in (a) the elimination of actual
and potential competition between Sohio and BP Qil in the sale of gasoline,

(b) a substantial increase in concentration in the manufacture and sale of

gasoline; and (c) a substantially lessening of competition generally in the ‘
sale of gasoline. Also joined as defendants were The British Petroleum

Company, Limited; British Petroleum (Overzee) N.V.; and British Petro-

leum (Holdings) Inc.

By the terms of an agreement dated August 7, 1969, among Sohio, The
British Petroleum Company, Limited, and BP Overzee, all of the outstanding
stock of BP Holdings is to be transferred to Sohio in return for merger
securities in Sohio. BP Holdings hold all of the outstanding stock of BP Oil.
On January l, 1975, or on such earlier date as the net crude oil production
from BP Oil's Prudhoe Bay properties on Alaska's National Slope reaches
200, 000 barrels per day, a designated amount of such merger securities
are to be converted into shares of Sohio common stock in proportion to the
rate of crude oil production from BP Oil's Prudhoe Bay properties. The
upper limit of the conversion is to take place when said production reaches
600, 000 barrels per day. At that time, BP Overzee will hold 54% of the
Sohio common stock outstanding.

Both Sohio and BP Oil are fully integrated petroleum companies and
substantial marketers of gasoline in the United States. In 1968, BP Qil
marketed its branded gasoline through more than 8, 000 retail outlets along
the Atlantic Coast, while Sohio marketed its branded gasoline through more
than 3, 500 retail outlets in Ohio and contiguous states. Sohio is the leading
gasoline marketer in Ohio, accounting for over 30% of Ohio's total gasoline ‘
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sales during 1968. The top four gasoline marketers in Ohio account for
approximately 55% of the market, while the top eight account for approxi-
mately 74%. The complaint alleges that BP Oil is a potential entrant into
gasoline marketing in the State of Ohio.

In Western Pennsylvania, Sohio sold more than 103 million gallons of
branded gasoline during 1968, accounting for approximately 10. 3% of that
market. In the same area, BP Oil sold approximately 35 million gallons of
gasoline accounting for approximately 3. 5%.

Under the proposed consent judgment, Sohio must divest itself, within
four years of the effective date of the judgment, of taxable motor fuel volume
in Ohio of not less than 400, 000, 000 gallons annually. This divestiture shall
first receive approval of the Department or the Court, and shall be accom-
plished as follows:

(a) Retail outlets having an annual volume of not less than
133,000, 000 gallons and not more than 200, 000, 000 gallons shall
be divested to a single person, who at the time of divestiture is
not then engaged in the retail sale of motor fuel in the State of
Ohio;

(b) Retail outlets having an annual volume equal to one half
of the excess of the amount by which 400, 000, 000 gallons exceeds
the volume divested under (a) shall be divested to a single person
who during the 12 month period preceding divestiture shall not
have sold more than 2% of the total motor fuel sales in Ohio; and

(c) Retail outlets having an annual volume equal to one half
of the excess of the amount by which 400, 000, 000 gallons exceeds
the volume divested under (a) shall be divested to not less than 2
nor more than 3 additional and separate persons who during the
12 month period preceding divestiture shall not have individually
sold more than 2% of the total motor fuel sales in Ohio.

While Sohio does have an overall four year period within which to accomplish
this divestiture, the judgment requires that not less than one-third be
accomplished within a two-year period, and an additional one-third within

a three-year period, following the effective date of the judgment.

The judgment also provides that BP must divest itself of all BP brand
retail outlets in Western Pennsylvania,

The judgment enjoins both BP and Sohio, for a period of 10 years from
the effective date of the judgment, from acquiring more than an aggregate of
1% of the stock of, or any other financial interest in, any person engaged in
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either the State of Ohio or Western Pennsylvania in the retail sale of motor
fuel, or any retail outlets or other. assets (other than in the ordinary course
of business) located in the State of Ohio or Western Pennsylvania, except
upon 60 days prior written notice to the Department.

Staff: David R. Melicoff, Harry Burgess, John A.
Weedon and George H. Hempstead (Antitrust Division)




CIVIL DIVISION
Assistant Attorney General William D. Ruckelhaus

COURT OF APPEALS

EMPLOYEE DISCHARGE

DISCHARGE FOR REFUSING TO ACCEPT TRANSFER WOULD BE
SUSTAINED WHERE EMPLOYEE WAS GIVEN ADVERSE ACTION PRO-
CEDURAL PROTECTIONS IN CONNECTION WITH DISCHARGE BUT NOT
BEFORE.

Pauley v. United States (C.A, 7, No. 17, 449; decided December 11,
1969; D.J, 35-23-28)

Plaintiff, a Regional Inspector General, Chicago Region, of the De-
partment of Agriculture, was ordered transferred from his Chicago position
to a position in Washington, D.C., with the same GS-15 rating. The basis
for the transfer was that plaintiff was unable to maintain satisfactory working
relationships with his co-workers and subordinate personnel. In Chicago
plaintiff supervised a staff of 120 employees; in Washington he would super-
vise a much smaller staff, but perform functions of nationwide scope and
responsibility. When plaintiff refused to accept the transfer, he was dis-
charged.

Applicable civil service regulations provide that a discharge, or a
reduction in rank, but not a transfer, entitles an employee to the procedural
protections of notice of the proposed reasons therefor, and an opportunity
to answer. Plaintiff was afforded these protections in connection with his
discharge, but not in connection with the transfer.

After having received an opportunity to answer the notice of proposed
charges, and after he was discharged, plaintiff appealed his removal to the
Civil Service Commission, where he received a full hearing. Plaintiff's
main contention in the Court of Appeals was that the Washington position
was of lower status than the Chicago position, i.e. that he was being sub-
jected to a reduction in rank, and that, as a result, he was entitled to all of
the procedural protections of an adverse action in connection with the transfer.

The Court held that plaintiff was not denied any procedural protections
because he was given a full hearing in the administrative agency at which he
could present all arguments for reversal. The Court also held that it was
not necessary to afford a dismissed employee their hearing before his
discharge because plaintiff could not have ''gained any fuller consideration
of his contentions had he been accorded an adverse action proceeding before
being reassigned''.



After noting that in employee discharge cases the overwhelming
weight of authority limits the scope of judicial review to determining
whether the agency action was arbitrary or capricious, but that the
recent Third Circuit decision in Charlton v. United States, 412 F.2d 393
(1969), announced a substantial evidence scope of review tests, the Court
held that the agency action here would have to be sustained under either
test,

In addition, the Court cited Kletschka v. Driver, 411 F.2d 436, 443
(C.A. 2, 1969), as authority that strained personal relations between an

employee and his co-workers provides a permissible basis for a transfer.

Staff: Raymond Battocchi (Civil Division)




‘ CRIMINAL DIVISION
. : Assistant Attorney General Will Wilson

SUPREME COURT

NARCOTICS

ORDER FORM PROVISIONS OF 26 U.S5,C, 4705(a) (NARCOTICS)
AND 4742(a)(MARIHUANA) UPHELD.

United States v. James Minor and United States v. Michael Buie
(Sup. Ct., Nos. 189 and 271, respectively; December 8, 1969; 38 L. W, 4019)

On December 8, 1969, the Supreme Court, in an opinion by Justice
White, upheld the order form requirements with respect to sellers of
narcotics and marihuana, 26 U,S,C, 4705(a) and 4742(a), against challenges
based upon Leary v. United States, 395 U.S. 6 (1969), that these require-
ments violated the privilege against compulsory self-incrimination. The
Court held that in these situations there was no ''real and substantial"
possibility of self-incrimination.

,, With respect to the marihuana order form, the Court reasoned that
b it was unlikely that, faced with a demand by a seller for an order form, the
‘ buyer would comply and thereby incriminate himself and pay the $100 an
ounce tax, particularly after Leary. The seller's option of making a legal
sale is foreclosed by the buyer's decision not to provide an order form, and
'"'full and literal compliance' with the law by the seller means simply that he
cannot sell'. Further, the Court held that this conclusion is not affected by
the existence of a small number of registered buyers, since a buyer who can
purchase in the legitimate market is not likely to find it to his advantage to
buy from an illegitimate source.

The reasoning with respect to the narcotics order form is essentially
the same. Again, the Court held that there was no real and substantial
possibility that the buyer would or could obtain the order form. The only

option open to the seller in this situation is ''not to sell''. Here again,
although there are a large number of registered buyers, they are unlikely
to buy in the illicit market. ''Such unlikely possibilities present only

'imaginary and insubstantial' hazards of incrimination rather than the 'real
and appreciable' risks needed to support a Fifth Amendment claim."

Justices Black and Douglas dissented in the Minor case--narcotics
order form, 26 U.S.C. 4705(a)--on the basis that the Government is
punishing the defendant for failing to do something which the Government
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has made it impossible to do, i.e. obtain an order form from a heroin .
buyer before making a sale, since the Government will not issue order
forms to unregistered buyers. of heroin,

Staff: Solicitor General Erwin N. Griswold;
Assistant Attorney General Will Wilson;
Assistants to the Solicitor General Peter T.
Strauss and Joseph J. Connolly; Beatrice
Rosenberg, Leonard H. Dickstein and
Mervyn Hamburg (Criminal Division)

DISTRICT COURT

FIREARMS

GUN CONTROL ACT OF 1968 (P, L. 90-618), TITLE II, HELD CON-
STITUTIONAL.,

United States v, Willie Emanuel Cobb, Sr. and United States v.
Howard Lee King (W.D. Tenn., Nos. Cr. 69-19 and 69-21, respectively;
Do J. 80-72"9)

Apparently, the first decision upholding the constitutionality of Title
II of the Gun Control Act of 1968 was rendered in the U.S, District Court
for the Western District of Tennessee in the cases of United States v. Willie
Emanuel Cobb, Sr. and United States v. Howard Lee Kgg on October 1, 1969.

The defendants were indicted under 26 U,S.C, 5861(d) for possessing
an unregistered sawed-off shotgun. Each defendant filed a motion to dismiss,
claiming that registration under the Act would violate their privilege against
self-incrimination based upon the Marchetti, Grosso, Haynes and Leary
decisions.

Relying upon the legislative history and the statute itself, Chief Judge
Bailey Brown denied the motion to dismiss in a memorandum decision up-
holding the constitutionality of Title II of the Gun Control Act of 1968. He
stated that the Act applies to a large group of persons, requiring the regis-
tration of a large number of legally possessed firearms and that registration
under the Act, therefore, does not provide a ''real and appreciable danger
of self-incrimination''.

Staff: United States Attorney Thomas F., Turley, Jr. and
Assistant U, S, Attorney Kemper B. Durand (W.D., Tenn.) .
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