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POINTS TO REMEMBER

Omnibus Pretrial Hearing-Proceedings

In several districts an omnibus pretrial hearing proceeding has been

instituted in criminal cases Such omnibus hearings generally commence

with an informal request by the defendant of the prosecutor for disclosure

of the Governments case The defendants attorney then notes on check

list what the Government will and will not agree to disclose Thereafter

hearing is scheduled before the Magistrate who examines the check

list or hearing report and notes on it whether the Government should or

should not comply in the areas in which voluntary disclosure has been re
fused If the Government excepts to the magistrates ruling the matters

are referred to the district court for argument and resolution After the

defendant has secured discovery by this procedure the Government is

afforded the opportunity to request reciprocal discovery In practice

however this reciprocal feature has been of little help to U.S Attorneys

disclosure has been one way street

The disclosures called for by the defendants under the omnibus hear

ing procedure have included not only materials that may properly be called

for under Rules 16 and 17 of the Rules of Criminal Procedure but also the

entire Government file including the names addresses and statements

of the Governments witnesses statement as to whether the Government

intends to rely on prior acts or convictions of the defendants and state

ment as to whether the Government has information records of convictions

which might be used by the defense for impeachment of Government wit

nesses In some cases the expanded scope of discovery ordered under the

omnibus hearing procedure will not be injurious to the Government In

other cases expanded discovery could seriously jeopardize legitimate

Governmental interests

Therefore in those districts which have adopted an omnibus pretrial

hearing procedure in criminal cases it is requested that the following

policy be followed in regard to discovery

In cases where the discovery sought by the defendant is not

likely to endanger Government interests but is not required under present

law Government attorneys should argue that in order to achieve the full

purpose of the omnibus hearing mechanism such discovery should be con
ditioned upon reasonable specified reciprocity by the defendant Whether

or not such reciprocal discovery is agreed to Government attorneys may
at their discretion and after considering all the circumstances involved

voluntarily comply with such requests for discovery If district court

orders discovery in such circumstances of course the order should be

complied with
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In cases where there is reasonable possibility that requested

di scove rywill endanger Government interests Government attorneys should

oppose such discovery and should argue that the magistrate or judge should

not use the omnibus hearing as device to expand discovery beyond that to

which defendant is entitled under the Constitution Federal statutes and

the Federal Rules of Criminal Procedure If despite the Government

attorneys efforts discovery is ordered which may be harmful to Govern
ment interests and which is not required under current law Government

attorneys should institute available review procedures

Criminal Division

Acceptance of Settlements in Lands Cases

notice with respect to the acceptance of settlements in condernna

tion cases appeared in the May 16 1969 issue of the United States Attorneys

Bulletin Vol 17 No 17 437 This further notice is prompted by

additional cases in which newly appointed United States Attorneys or their

Assistants have purported to accept offers in compromise which were beyond
their limited authority to accept

Insofar as Land and Natural Resources Division cases are concerned

the matter of offers in compromise the limited authority of U.S Attorneys

to accept such offers and the procedure to be followed in doing so are

covered in Land and Natural Resources Division Memo No 389 published

in Appendix to Subpart Redelegation of Authority to Compromiseand

Close Civil Claims 24 CFR revised as of January 1970 Chapter

49 and in Title United States Attorneys Manual pp 13-16 In

specified circumstances with the concurrence of the acquiring agency
Attorneys have authority to accept offers in compromise which do not

exceed $10 000 U.S Attorneys and their Assistants assigned to lands

cases are urged to become familiar with the above-cited references Doing

so can save embarrassment for both you and the Department

Lands Division

Documents Required by the Department for

Payment of Tax Refund Judgments in the

District Courts and Courts of Appeals

The instructions contained herein revise those heretofore published

in Bulletin Item Vol 15 No and those currently appearing on page 107

of the U.S Attorneys Guide Tax Division

In accordance with recent decision of the Comptroller General of

the United States Bl68211 dated December 30 1969 all costs awarded in
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judgment adverse to the shall be paid by the General Accounting

Office rather than by the Internal Revenue Service as has been the practice

heretofore The judgment itself will continue to be paid by the Service

An adverse judgment of district court and Court of Appeals is

processed for payment only upon receipt of the following documents

Three copies two certified of the judgment

Three copies two certified of the mandate of the Court of

Appeals when the judgment reverses the court below this document

is only required if reference to the mandate is not included in the

judgment

Three copies two certified of the cost bill itemizing the

costs allowed by the court Form 133

Two copies of the following statement signed by the taxpayer

this is requirement of the General Accounting Office and it is

essential that it be signed by the taxpayer

Please mail the check in satisfaction of the

judgment of costs in John Doe United

States to the following address counsel

may wish to insert his own address here

4372 Main Street

West Haven Connecticut

signed
John Doe

Accordingly when an adverse judgment becomes final the

Attorney should immediately obtain the above documents and forward them

to the Tax Division By arrangement with the Administrative Office of the

U.S Courts the Clerk should furnish these papers without charge Upon

receipt thereof in the Tax Division the papers will be transmitted to the

Chief Counsel Internal Revenue Service and General Accounting Office

with request that payment be made promptly to avoid undue accumulation

of statutory interest

Civil tax cases now pending involve over $500 000 000 and the

potential interest liability in those cases where the taxpayer prevails is

such that all concerned should feel impelled to cooperate fully in securing

prompt payment
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Appearances Before Grand Juries

rash of recent requests in criminal tax cases by the attorneys for

prospective defendants that they or their clients be permitted to appear be
fore the grand jury prompts this note reminding all Attorneys offices

of the Tax Divisions opposition to the practice of presenting prospective
defendants or their defenses to grand juries The Divisions position is

briefly stated in the U.S Attorneys Manual Title 46 To what is there

stated it can be added that defense attorneys have no place whatever before

grand jury except as fact witnesses their appearance for the purpose of

making an argument should be uniformly resisted

Use of Complaint to Toll Statute

As the time approaches when the statute of limitations will ordinarily

run in criminal tax cases with respect to the calendar year 1963 there may
be occasions when it is necessary to resort to the use of criminal complaint

to toll the running of the statute as provided in Z6 6531

Attorneys are reminded that in order for the complaint to be effective to

toll the statute of lirnintations warrant or summons must be issued

forthwith and served promptly on the defendant See United States Rull

136 Supp 881 Conn.

Tax Division
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ANTITRUST DIVISION

Assistant Attorney General Richard McLaren

DISTRICT COURT

CLAYTON ACT

PORTION OF DEFENDANTS RULE 34 MOTION DENIED

United States Ling-Temco-Vought et al W.D Pa Civ 69-438

February 20 1970

On February 20 1970 U.S District Court Judge Louis Rosenberg
denied the contested portion of LTVts Rule 34 motion

The motion filed on August 20 1969 sought among other things all

the internal memoranda of the Department and all third party documents

except those obtained by Civil Investigative Demands received in every

other case or investigation relating to mergers and acquisition under

Section of the Clayton Act and Sections and of the Sherman Act Also

demanded were all the internal documents prepared by or third party docu

ments supplied to the Federal Trade Commission for every acquisition

which the FTC has investigated under Section of the Clayton Act for the

past 18-1/2 years

The defendants motion also sought the production of all the Depart
rnents internal documents and all documents obtained from third party

except those received under Civil Investigative Demands which reflected

upon competitive conditions existing in the steel industry since November 20
1958 The demand sought also all documents in the possession of the United

States for the period beginning January 1960 no matter where prepared

and whether by the Department or some other agency of government or by
third parties which related to reciprocity or reciprocity effect in the steel

industry The defendant also sought copy of each CID which had been

issued to any steel company

LTV argued that because the United States had alleged that this ac
quisition was part of merger trend and involved reciprocity and recipro

city effect in the steel industry all the information about mergers and

reciprocity in the steel industry in the possession or control of the United

States was relevant to its defense

To expedite the case for trial the United States by stipulation

agreed to produce



200

all complaints issued by the Department of Justice or

the Federal Trade Commission under Section of the

Clayton Act from and after January 1951 if those

complaints were against companies or their predecessors
which the defendant referred to in specific list of the

Fortune 500 companies

all documents pertaining to reciprocity reciprocity

effects or economic concentration obtained by the De
partment of Justice from other government agencies or

the Federal Trade Commission or any third party ex
cept those documents obtained by CID

The Government objected to the motion for the remainder of the

documents on the grounds that the good cause requirement of Rule 34

was not met that the material was the work product of attorneys for the

United States and that the material was privileged under free executive

privilege

Judge Rosenberg never reached the question of whether large part

of the material sought was work product or whether it was privileged He
ruled simply that the defendant had not met the good cause requirement

of Rule 34 The Judge said that the Federal Rules require production of

materials which may aid in the speedy determination of trial The Rules
he said are intended to permit litigant to obtain whatever information he

may need to prepare adequately the issues he may develop at trial but that

discovery is not unbridled and not unlimited The court said that not only

must the litigant seeking production of documents show the relevancy of

what he seeks he must also show with some degree of specificity why he

needs the material Thus where as here such an elaborate demand is

made as on the surface would seem to indicate either desire to be pro
vided with material for fishing expedition or for the purpose of annoying

or disconcerting opposing litigants or their counsel the court said good
cause becomes an absolute necessity before court can possibly compel

production on scale of such sweeping proportions

Staff John Fricano William Slowey and

Leo Backus Antitrust Division
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CIVIL DIVISION

Assistant Attorney General William Ruckeishaus

SUPREME COURT

STANDING

COMPETITORS HAVE STANDING TO CHALLENGE AN ADMINIS

TRATIVE RULING WHERE THEY ALLEGE AN INJURY IN FACT AND
THEIR INTERESTS ARE ARGUABLY WITHIN ZONE OF INTERESTS

PROTECTED BY RELEVANT STATUTE

Association of Data Processing Service Organizations Inc

William Camp Comptroller of the Currency etc Sup Ct No
85 1969 decided March 1970

Petitioners sell data processing services In this suit they sought

to challenge ruling by the Comptroller of the Currency that as an incident

to their banking services national banks including respondent American

National Bank and Trust Company may make data processing services

available to other banks and to bank customers The district court dis

missed the complaint for lack of standing of petitioners to bring the suit

279 Supp 675 The Court of Appeals affirmed 406 F.2d 837 It held

that plaintiff may challenge alleged illegal competition /only/ when as

complainant it pursues legal interest by reason of public charter or

contact legal interest by reason of statutory protection

or public interest in which Congress has recognized the need for re
view of administrative action and plaintiff is significantly involved to have

standing to represent the public 406 Zd at 842 -43 The Court of

Appeals found that plaintiff competitors did not meet this test The Supreme
Court grant certiorari and reversed

As pointed out by the three dissenting justices the Supreme Court

majoritys approach to standing has two steps Since the framework of

Article III of the Constitution restricts judicial power to cases or

controversies the first step is to determine whether the plaintiff alleges

that the challenged action has caused him injury in fact if injury in

fact is alleged the relevant statute or constitutional provision as defined

in Section 702 of the Administrative Procedure Act is then examined to

determine whether the interest sought to be protected by the complainant

is arguably within the zone of interests to be protected or regulated by the

statute or constitutional guarantee in question

The Supreme Court found that petitioners satisfied both steps here

and therefore had standing to challenge the Comptrollers ruling The
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Court detemined that petitioners alleged an injury in fact They alleged

that competition by national banks in the business of providing data pro
cessing services might entail some future loss of profits for petitioners

and petitioner Data Systems Inc alleged that respondent American
National Bank was performing or preparing to perform such services to two

customers for whom it had previously agreed or negotiated to perform such

services The Court examined the relevant statutes--which it found

were Section of the Bank Service Corporation Act of 1962 and the National

Bank Act 12 24 Seventh Section provides No bank service

corporation may engage in any activity other than the performance of bank

services for banks The Court held that /b/oth Acts were clearly relevant

statutes within the meaning of Sec 702 The Acts do not in terms protect

specified group But their general policy is apparent and those whose

interests are directly affected by broad or narrow interpretation of the

Act are easily identifiable It is clear that petitioners as competitors of

national banks which are engaged in data processing services are within

that class of aggrieved persons who ander Sec 702 are entitled to

judicial review of agency action

Staff Alan Rosenthal Civil Division

TENANT FARMERS WHO RECEIVE PAYMENTS UNDER DEPT
OF AGRICULTURES UPLAND COTTON PROGRAM HAVE STANDING TO
CHALLENGE VALIDITY OF DEPT REGULATION PERMITTING SUCH
PAYMENTS TO BE ASSIGNED TO SECURE THE PAYMENT OF CASH
RENT FOR LAND USED /FOR PLANTING CULTIVATING OR HARVESTING/
31 Fed Reg 2815 1966

Clemon Barlow et al Collins etc et al Sup Ct
No 249 1969 decided March 1970

The Upland Cotton Program incorporates 1938 statute Section 8g
of the Soil Conservation and Domestic Allotment Act as amended 52 Stat

35 205 16 U.S.C 590h thereby permitting participants in the program
to assign payments only as security for cash or advances to finance making

crop The regulation of the Secretary of Agriculture in effect until 1966

defined making crop to exclude assignments to secure the payment of

the whole or any part of cash rent for farm 20 Fed Reg 6512

1955 Following passage of the 1965 Act the Secretary deleted the exclu

sion and amended the regulation expressly to define making crop to

include assignments to secure the payment of cash rent for land used /for

planting cultivating or harvestinj 31 Fed Reg 2815 1966

Petitioners cash rent tenant farmers suing on behalf of themselves

and other farmers similarly situated filed this action in the district court

They sought declaratory judgment that the amended regulation be declared
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invalid and unauthorized by statute and an injunction prohibiting the federal

offici1s named as defendants from permitting assignment pursuant to the

amended regulation They alleged that they suffered injury in fact from the

amended regulation since it permits their landlords to obtain assignments

of the benefits under the program as condition to their obtaining leases to

work the land

The district court held that petitioners lacked standing to maintain

this action against these federal officials because the latter have not

taken any action which invades any legally protected interest of the plain

tiffs. The Court of Appeals for the Fifth Circuit affirmed one judge

dissenting 398 F.2d 398

The Supreme Court granted certiorari and reversed on the authority

of Data ProcessinService Camp ante The Court stated First there

is no doubt that in the context of this litigation the tenant farmers petitioners

here have the personal stake and interest that impart the concrete adverse-

ness required by Article III Second the tenant farmers are clearly within

the zone of interests protected by the Act Implicit in the statutory pro
visions and their history is congressional intent that the Secretary protect

the interests of tenant farmers

Staff Norman Knopf and Alan Rosenthal

Civil Division

COURT OF APPEALS

ADMINISTRATIVE LAW

MEDIATION BOARDS REFUSAL TO TERMINATE MEDIATION

UNDER RAILWAY LABOR ACT SUBJECT TO EXTREMELY NARROW RE
VIEW BOARD NEED NOT STATE REASONS FOR DECLINING TO

TERMINATE MEDIATION

International Association of Machinists National Mediation Board

C.A D.C Nos 23409 23412 decided January 30 1970 D.J 124-16-77

The Court of Appeals in comprehensive opinion has reversed

district court judges order compelling the National Mediation Board to

terminate mediation sessions it was conducting pursuant to the Railway

Labor Act and to proffer arbitration in dispute between Machinists

Union and National Airlines The district court held that the Board had not

provided adequate reasons for refusing to terminate mediation at the request

of the union The Court of Appeals held that while the courts do have juris

diction to provide remedy if the Board continues mediation on basis

that is completely and patently arbitrary and for period that is completely
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and patently unreasonable the judicial inquiry into such actions of the

Board is extremely narrow

The Court further held that the Mediation Board was not required

contemporaneously with its refusal to end mediation to state reasons for

that action since key element of the mediation process is that it is to be

kept generally private It added that the court can do no more than elicit

objective facts concerning the conduct of the mediation process and
must give the Board the benefit of any doubt as to possibilities why such
data might fit into picture that the Board could genuinely conclude might
lead to successful negotiation The members of this Mediation Board are
no more to be called to the Courthouse to explain their undisclosed reasons
for action then the members of legislature

The Court finally ruled that person attacking an action of the

National Mediation Board in refusing to end mediation will have his case

judged by the facts as of the date the complaint is filed

The Court accurately summed the effect of its ruling by stating that

under the doctrine here announced it is fair to expect that only the rare
and exceptional case will be brought to court

Staff Walter Fleischer Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURT OFAPPEALS

MILITARY SELECTIVE SERVICE ACT

CRYSTALLIZATION OF CONSCIENTIOUS OBJECTION IS NOT
CIRCUMSTANCE BEYOND REGISTRANTS CONTROL

William Ward Ehiert United States C.A No 21 930

February 1970 25-11-4731

Ehlert filed claim for classification as conscientious objector

after he had been issued an order to report for induction His local board

refused to reopen his classification because the information submitted did

not show change in your status beyond your control He refused induc

tion was indicted and convicted

The district court Zirpoli in denying motion for acquittal

held as matter of law that conscientious objection was not matter beyond

registrants control The Court of Appeals one judge dissenting follow-

ing the precedent of United States Gearey 368 Zd 144 2nd Cir 1966
cert denied 389 U.S 959 1967 initially reversed The case was reheard

in banc before 10-judge Court which handed down no decision More re
cently it was reheard by Court expanded by new appointments to 13 judges

and the conviction was affirmed

Judge Kilkenny writing for himself the Chief Judge and Judges

Barnes Carter Wright and Trask wrote that Title 50 U.S.C App 460

authorized promulgation of 32 C.F.R 1625.2 which

with one exception was enacted for the specific

purpose of putting to an end the function of the

Selective Service System once registrant had

received his notice to report The mentioned

exception being those cases where the registrant

is in position to furnish the Board with objective

evidence entitling him prima facie to change

of status by reason of certain circumstances

beyond his control

The Court concluded that crystalization of or change in registrants
views on conscientious objection is not change in his status resulting from

circumstances over which he has no control within the meaning of 32

C.F.R Section 1625.2
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Judge Duniway with whom Judges Barnes Ely and Carter concurred

arrived at the same result by focusing on the word ttcircumstances over

which the registrant had no controlt Judge Ely though concurring in both

opinions added that he would have avoided the entire issue on the basis that

Ehlert conscientious objector claim was frivolous

Five judges dissented and expressed views in accord with United

States Geary supra

Staff Former U.S Attorney Cecil Poole and

Assistant Attorney Paul Sloan

Calif


