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This issue Attorneys Bulletin Vol 19 No 18 pages 801 to
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POINTS TO REMEMBER

Electronic Surveillance--Grand Jury

Witnesses

The Department has taken the position that witness summoned

before grand jury is not entitled to receive an answer from the govern
ment as to whether he has been electronically overheard before being re
quired to answer questions put to him before the grand jury The question

will probably be before the Supreme Court in its next term in United States

Bacon C.A June 24 1971 since the Solicitor General intends to

acquiesce in certiorari in view of the conflict with the decision in United

States Egan C.A May 28 1971

There is practical problem in view of the fact that decision in

Bacon cannot be anticipated until the spring of 1972 We are finding that

many witnesses particularly in organized crime cases are refusing to

answer questions on the basis of the Egan decision unless the government

does answer their questions as to electronic surveillance We do not believe

that organized crime investigations can be delayed for the period of six months

or more that will elapse before the issue is finally determined by the Supreme

Court In these circumstances in cases in which we deem the importance of

proceedings promptly to outweigh the heavy burden of searching investigative

records for names of grand jury witnesses we suggest that if witness makes

statement with respect to an electronic surveillance it should be stated

that while we do not believe that he is entitled to the information and without

waiving our position in this respect we are informing him that he was or was

not overheard

In each case in which the issue arises it is important that prior

to proceeding the Internal Security Division in cases supervised by it and

the Criminal Division in cases supervised by it be notified immediately

and that permission be received from the cognate Division to proceed

Protected Witnesses

For security purposes regulations require that memoranda and

request for authorization of expenditure forms concerning protected wit

nesses bstransmittedin sealed envelopes marked tlconfidentialu

Recently these requirements have not been observed in all instances

It is essential that we comply with the regulations
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ANTITRUST DIVISION

Assistant Attorney General Richard McLaren

DISTRICT COURT

CLAYTON ACT

COURT GRANTS GOVERNMENT MOTION TO DISMISS THIRD PARTY
COMPLAINT IN SECTION OF THE CLAYTON ACT CASE

United States Movielab Inc Civ 70 3100 June 30 1971

D.J 60-6-037-4

In June 1970 we filed complaint against Movielab Inc charging

that its acquisition of Berkey Photo Inc violated Section of the Clayton

Act In its Answer Movielab claimed as an affirmative defense that the

Government had failed to join Berkey as necessary part under Rule 19a
Shortly thereafter Movielab filed third party complaint against Berkey

pursuant to Rule 14a seeking rescission of the acquisition agreement as

an agreement in violation of law or in the alternative damages based

upon false representations made by Berkey prior to the execution of the

agreement

In December 1970 we moved to dismiss the third party complaint

and strike the affirmative defense Argument was heard before Judge

Bryan who on July 30 1971 granted both of our motions In granting the

motions the Court stated The Government asserts no claim whatsoever

against Berkey Movielabs claim that Berkey defrauded it in the sale

because the assets purchased were worthless at the time of sale

plainly presents an independent and distinct claim unrelated to the Section

violation on which the Governments suit is based The Court found

that the absence of Berkey from the action would not bar complete relief

as between the Government and Movielab and it added As matter of

general policy the Government should be permitted wide discretion in

choosing the remedy it deems appropriate to protect the public from vio

lations of the antitrust laws including choice of defendants

Staff Ralph Giordano Stephen Behar and Edward Friedman

Antitrust Division
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__CIVIL DIVISION

Assistant Attorney General Patrick Gray III

COURTS OF APPEALS

FEDERAL TORT CLAIMS ACr

THIRD CIRCUIT HOLDS THAT FERES UNITED STATES 340

135 APPLIES TO BAR SUIT WHERE THE NEGLIGENT ACT OCCURS WHILE

PLAINTIFF IS IN THE SERVICE BUT PLAINTIFF DOES NOT DISCOVER HIS

INJURY UNTIL AFTER HIS DISCHARGE

Ralph Henning United States No 19 088 decided

July 13 1971 157-62-580

Sometime during his military service Henning contracted pulmonary

tuberculosis Chest x-rays taken by the Army on October 1963 showed

that he had the disease but the report on the x-ray prepared by an Army

doctor failed to indicate its presence and Henning was not informed of his

tuberculous condition On November 14 1963 Henning was discharged from

the Army with certificate indicating that he was physically qualified for

re-enlistment without re-examination within six-month period Some seven

months later private physician diagnosed Hennings tuberculous condition

Henning brought suit under the Federal Tort Claims Act 28

1346b 2176 etseq to recover damages for the harm caused him by the

Armysmisreading of his x-rays failure to advise him before and after his

discharge of his tuberculous condition and issuance to him of certificate

indicating that he was in good physical condition He sought to escape Feres

which bars suits by servicemen for injuries arising out of or occurring in the

course of activity incident to military service by arguing that the critical

time under Feres is when the injury occurs and that he sustained injury which

he characterized as the aggravation of his pre-existing tuberculouS condition

after his discharge The district court granted summary judgment for the

Government concluding that Hennings injury occurred incident to his military

service and that his suit was therefore barred by Feres

On appeal the Third Circuit affirmed The Court pointed out that

Feres focuses not upon when the injury occurs or when the claim becomes

actionable but rather the time of and the circumstances surrounding the

negligent act II Concluding that Hennings injuries were due to the negligent

failure of the Army doctor to read his x-rays accurately which occurred not

only while he was in the service but also incident to his service the Court

held that Hennings suit was barred by Feres

Staff Robert Zener formerly of the Civil Division and

James Hair Jr Civil Division
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GOVERNMENT CONTRACTS

UNITED STATES IS NOT LIABLE UPON CONTRACTS EXECUTED BY
NON-APPROPRIATED FUND ACTIVITY

wiff-Train Company United States No 31 002 decided

June 11 1971 78-76-51

Swill-Train Company carpet wholesaler brought this action against
the United States to recover the value of carpeting it had supplied to the Fort
Sam Houston Guest House Fund non-appropriated fund activity of the Army
The carpeting had been supplied pursuant to contract between the Guest

House Fund and carpet installer in which the Fund had agreed to protect
Swill-Train by making payment for the work jointly to Swill-Train and the

installer Instead payment was made solely to the installer who absconded
with the funds and Swill-Train sued the Government under the Tucker Act
The district court entered judgment for Swill-Train concluding that

decisions of the Court of Claims and various district courts holding the

United States cannot be sued on non-appropriated fund contracts were incor

rectly decided and there was no reason why the Government should not

be liable for the contracts of such activities since it has in certain circum
stances been held liable under the Tort Claims Act for torts committed by
employees of these activities

On appeal the Court of Appeals for the Filth Circuit reversed While

expressing some doubt as the correctness of the earlier decisions denying
the Governments liability the Court concluded that the recent amendment
to the Tucker Act 91-350 84 Stat 449 July 23 1970 expressly
authorizing suits on contracts of military exchanges and the legislative his
tory of the act made it clear that suits on non-appropriated fund contracts
other than those of exchanges cannot be maintained The Court held that

Congress has demonstrated not only that it felt it necessary to pass
statute expressly authorizing suits against post exchanges but that it had every
intention not to expand such authorization to other non-appropriated fund
activities The judgment was reversed and the complaint ordered dismissed

Staff Morton Hollander and William Appler Civil Division

OFFICIAL IMMUNITY

ASSISTANT UNITED STATES ATTORNEYS ARE CLOTHED WITH
JUDICIAL IMMUNITY FROM SUITS BROUGHT UNDER BIVENS UNITED
STATES 39 4821 ALLEGING VIOLATION OF THE PLAINTIFFt
RIGHTS UNDER THE CONSTITUTION
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Joseph Bethea Reid et al No 19 323 decided

July 27 1971 145-12-1408

Plaintiff brought this action charging that three agents of the Federal

Bureau of Investigation and an Assistant United States Attorney had conspired

to violate his civil and constitutional rights by using perjured testimony to

obtain his conviction and by seizing certain property in violation of the Fourth

Amendment The district court.dismissed the complaint holding that neither

the Civil Rights Acts 42 1983 1985 nor the Fourth Amendment

authorized an award of damages in this situation that the complaint failed to

state adequate factual allegations in support of its conclusions and that the

Assistant United States Attorney but not the FBI agents was immune from

suit

On appeal the Court of Appeals for the Third Circuit reversed as to

the FBI agents but affirmed the dismissal of the suit as against the Assistant

United States Attorney The Court agreed that the Civil Rights Act did not

authorize damages but held that the FBI agents might be liable assuming

the facts of the complaint which the Court felt was adequate under Rule 8a2
could be proved under Bivens United States 39 4821 June 21

1971 which created common law right to recover damages for violations

of Fourth Amendment rights The Court expressed no opinion on the possible

immunity of the agents pending further development of the facts

Although the question of official immunity was reserved in Bivens the

Court held that the Assistant United States Attorney was protected from such

suits by judicial immunity since his primary responsibilities are essential

ly judicial prosecution of the guilty and protection of the innocent and

his office is vested with broad discretion necessary to vindicate the public

interest Cf Bauers Heisel 361 2d 581 C.A enbanc 1965

Staff Marc Dernbling Assistant United States Attorney
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURTS OF APPEALS

NARCOTICS AND DANGEROUS DRUGS

VEHICULAR SEARCH IN GENERAL AREA OF BORDER

United States Michael Walter Markham No 26 720 April

12 1971 440 F.Zd 1119 D.J 12-017-8

The Court of Appeals for the Ninth Circuit adopts definitive rule for

the search of vehicles observed in the general area of the border

On March 1970 at 130 a.m in the border city of Douglas Arizona

two local policemen noticed an automobile driven by sole occupant driving

around near the border The vehicle drove toward the border turning into

street which runs close to the border and on which there are only few

homes and some industrial offices After ten minutes the same car drove

out of this Street heading away from the border and now carrying six indi

viduals and appearing heavily laden even considering the number of occu

pants The car was stopped by the police and held for the arrival of Cus
toms Inspector who conducted fruitful marihuana search and seizure

The Courts experience leads the panel to the conclusion that customs

agents can be reasonably certain that violation has occurred when they ob
serve an automobile in the general area of the border which has gained

extra passengers who the agents have reason to believe have crossed the

border illegally and may well be carrying contraband

This case has wide application to Mexican border cases in which smug
glers walk contraband or drugs across the border and are met near the

border by automobiles which have not crossed the border

Staff United States Attorney Richard Burke

Assistant United States Attorneys Stanley Patchell

and Ann Bowen of Arizona

NARCOTICS

VERIFICATION OF DETAILS GIVEN BY UNTESTED INFORMANT SUF
FICIENT TO ESTABLISH PROBABLE CAUSE FOR ENTRY WITHOUT WAR
RANT

United States James Ernest Manning July 15 1971 No
34415 D.J 12-51-528
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On July 15 1971 the United States Court of Appeals for the Second

Circuit en banc decided the police had probable cause or an entry without

warrant in order to arrest James Manning on narcotic charges An in

former previously unknown to the police and of untested reliability gave

the police information that Manning was involved in narcotics violations

The Court recognized that at that time the police did not have probable

cause since record of previous reliaWility of an informer with respect to

the type of crime at issue is indeed crucial where probable cause is bot

tomed solely on the informers unverified report However when the po
lice investigated and verified the details given by the informer and when

the informer called back to report that he had been to the apartment and

spoken to Manning and seen the cocaine and heroin which was about to be cut

and sold to two out-of-town customers then great deal had oc
curred to confirm the informants reliability and it is strongly arguable

that under the Supreme Courts recent decision in United States Harris

June 28 1971 39 4835 4837 probable cause may have existed

The court went on to find if there was not probable cause to enter the

apartment without warrant and arrest Manning at that point probable

cause certainly existed when the police heard running scuffling and hurried

conversation inside the apartment after the agent knocked on the door and

twice identified himself as Federal agent

Staff United States Attorney Whitney North Seymour Jr
Assistant United States Attorneys John Nields Jr
Peter Rient and Jack Kaplan New York
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INTERNAL SECURITY DIVISION

Assistant Attorney General Robert Mardian

FOREIGN AGENTS REGISTRATION ACT
Of 1938 AS AMENDED

The Registration Section of the Internal Security Division administers

the Foreign Agents Registration Act of 1938 as amended 22 611

which requires registration with the Attorney General by certain persons
who engage within the United States in defined categories of activity on

behalf of foreign principals

During the first half of August of this year the following new regis
trations were filed with the Attorney General pursuant to the provisions of

this Act

Baker Hartel Inc 777 Third Avenue New York New York
registered on August 1971 under the above Act as agent of the French
National Railroads The registrant will act as advertising agency for the

foreign principal and will design write and produce advertisements as

well as place them in appropriate media

Michael Lever 6209 30th Street Washington regis
tered on August 1971 under the Act as agent of the Embassy of

Venezuela Mr Lever will act as public relations counsel for the foreign

principal in expanding its press and public relations program This will

include preparing and distributing press releases arranging contacts

between Embassy personnel and news media officials and assisting in the

preparation of material for the Embassys quarterly publication Venezuela

Up to Date
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LAND AND NATURAL RESOURCES DIVIS0N
Assistant Attorney General Shiro Kashiwa

COURT OF APPEALS

CONDEMNATION DISCOVERY EVIDENCE

QUASHING SUBPOENA FOR PRODUCTION OF RECORDS OF
GOVERNMENT LAND PURCHASE MADE UNDER THREAT OF CON
DEMNATION HELD REVERSIBLE ERROR PRODUCTION OF RECORDS
NOT TESTED BY ULTIMATE ADMISSIBILITY AS EVIDENCE RE
MANDED PROCEEDINGS PRIOR TO NEW TRIAL POST-VERDICT
INTERROGATION OF JURY

United States 691 81 Acres in Clark County Ohio and William

Ervin C.A No 20758 June 10 and July 27 1971 33-36-638-10

Prior to the trial of this federal condemnation action the land

owner served subpoena duces tecum on an official of the Army Corps
of Engineers The official was commanded to bring with you all docu

neighboring farm The Government moved to quash the subpoena

ments and all records relating to the purchase by the United States of

and presented an affidavit that the Corps purchase of the farm was

made under threat of condemnation for the same public project for which

the landowners property was taken The Government argued that the

purchase records and purchase price were inadmissible as comparable
sales evidence because such purchases were in the nature of compromise

settlement not truly indicative of value The district court quashed the

subpoena and the valuation trial commenced and proceeded to verdict

and judgment

On appeal by the landowner the Court of Appeals held that the

district court by prohibiting production of these purchase records for

the landowners examination abused its discretion and committed re
versible error

The record failed to disclose how the production of the subpoenaed

documents would be unreasonable and oppressive under Rule 45
Civ so as to justify the order to quash No claim of privi

lege was raised by the Government or discussed by the trial or appel
late courts

Accordingly the Court of Appeals held that since the only appar
ent grounds for the district courts refusal to compel production of these
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records for discovery was their supposed inadmissibility as evidence

and since no opportunity had been afforded the landowner to offer

foundation evidence or otherwise justify its admissibility pre
mature ruling was made on the admissibility of this comparable sale

evidence Appellant was thus denied an opportunity to demonstrate the

circumstances which may have rendered the comparable sales evidence

competent and admissible Under the present set of facts appellant

must be given an opportunity to introduce evidence before the question

of admissibility can be validly ruled upon remand and new trial

were ordered

The Court ignored the landowners other assigned error based

upon the district courts refusal to permit post-verdict examination of

jurors to ascertain whether they misunderstood the valuation evidence

and the judges instructions and statements before they returned their

verdict

The Governments petition for rehearing contended that the Court

of Appeals absolute and unconditional mandate for new trial demanded

more than was actually or reasonably necessary The Government

argued that the district court on remand should decide the admissibility

of the subpoenaed documents at time after they were produced for

the landowners inspection and he was heard on the admissibility issues

but before new trial was begun or jury summoned If these records

were still adjudged inadmissible the Government contended that new

trial thereafter would not only be unnecessary but anomalous since there

was no longer any other error of record requiring further correction

and the result of the first trial although effectually validated would be

relitigated needlessly

The Court of Appeals in supplemental opinion on July 27 1971

denied rehearing but stated

the remand hereof heretofore ordered for

retrial permits full pretrial as well as such other

procedures which in the judicial discretion of the

district judge appear consistent with our disposi

tion

Staff Dirk Snel Land and Natural Resources Division
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CONDEMNATION APPEALS

STIPULATION OF ACREAGES FOR VALUATION TRIAL PURPOSES

United States 788 16 Acres in Emmons Co Dak.Woodland

C.A Nos 20076 20077 20078 20095 and 200179 March 10 1971

Reh den July 1971 33-35-329-216

The United States condemned land for the Oahe Dam and Reservior

Project in North Dakota Title in the United States was asserted to

large portion of the land That issue was tried first and an adverse

opinion entered The several claimed landowners and the Government

then entered into an acreage stipulation for purposes of the trial to

establish just compensation setting out the acreages of private

parties if the United States had no title On appeal about title the

Court held that that stipulation was concession of title in the private

parties and barred the Governments appeal

This is another in line of cases wherein stipulations by the

Government have been harshly construed against the United States The

lesson is clear Stipulations by government counsel should be avoided

Where necessary they should be drawn with great care and specific

reservations of the Governments rights to raise all issues on appeal

should be contained in the stipulations and repeated during and after

trial

Staff Carl Strass Land and Natural Resources Division
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TAX DIVISION

Acting Assistant Attorney General Fred Ugast

COURT OF APPEALS

PLEA BARGAINING DISMISSAL OF RESIDUAL COUNTS

COUNTS DISMISSED IN PLEA BARGAINING AND THEREAFTER
BARRED BY LIMITATIONS HELD NOT REINSTATABLE WHEN CON
VICTION ON GUILTY PLEA TO ONE COUNT REVERSED AND RE
MANDED FOR TRIAL

United States William McCarthy No 18365 July

1971

McCarthy was indicted in 1966 for attempted evasion of taxes for

the years 1959 1960 and 1961 He pleaded guilty to Count 1960
Counts and were dismissed by the Government and on September 14

one year prison term and $2500 fine were imposed On appeal the

Supreme Court reversed McCarthy United States 394 459 on

the ground that the defendant had not been personally interrogated by

the Court as required by Rule 11 Cr The mandate of the

Supreme Court was received in the District Court on May 1969

In October of 1969 on motion of the Government the dismissal

of Counts and 1959 and 1961 was vacated and the defendant was

retried first retrial brought an acquittal on Count and hung

jury on Counts and On second retrial the defendant was con
victed after he took the stand and was impeached by the use of 1932

felony conviction on which he had received full pardon

On appeal the Court of Appeals for the Seventh Circuit found that

it was error to impeach the defendant with the stale conviction citing

Rules 609b and Proposed Rules of Evidence for the United States

District Courts and Magistrates In remanding for retrial again the

Court of Appeals held that the statute of limitations had run on Count

1961 before the Government moved to reinstate it after the original

remand by the Supreme Court The Court acknowledged the Govern
ments right to reinstate dismissed counts after plea bargain is

rescinded but found that the failure to seek reinstatement before the

running of statute of limitations constituted lack of diligence limita

tions made the dismissal irrevocable The statute of limitations on

Count had run before the initial appeal after the guilty plea Be
cause the Courts decision seems correct with respect to the use of

the stale conviction to impeach the defendant certiorari is not being
sought
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The Court of Appeals holding with respect to reinstatement of

residual counts reinforces the admonition in the United States Attorneys

Manual Title IV that in the plea bargaining situation in criminal tax

cases dismissal of residual counts tshod not be entered however
until after sentence has been imposed because plea of guilty may some
times be withdrawn before sentence with consequent loss of effective

charges if they have been prematurely dismissed on the assumption
that the plea would stand Consideration is being given to amending
these instructions to require the dismissal of residual counts to be

made subject to the condition that they may be reinstated if the con
viction on plea of guilty or nob contendere is attacked directly or

collaterally The United States Attorneys are urged to seek such

conditional dismissals unless their courts have strong objections

The views of the United States Attorneys on this matter are solicited

Staff Eldon Hawley Tax Division


