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COMMENDATION

Assistant United States Attorney Steven Ludwick
Northern District of Georgia has been commended by John

Crunkleton Chief of Police Gwinnett County Lawrenceville
Georgia for his diligent prosecution in U.S Paul Henry
South case involving Interstate Transportation of Stolen
Vehicle
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POINTS TO REMEMBER

CHANGE IN PROCEDURE REGARDING U.S.A FORM 792

Effective immediately U.S.A Form 792 Report on
Convicted Prisoner by United States Attorney no longer needs
to be sent to the sentencing judge for his comments relative
to parole This represents change in the procedure set
forth on page 56 Title of the United States Attorneys
Manual

New AO Form 235 Report on Sentenced Offender by United
States District Judge sufficiently covers this function ob
viating the need for the sentencing judge to make additional
comments on the U.S.A Form 792 It is expected that this
policy change will significantly speed the passage of U.S.A
Form 792 to the Board of Parole The Criminal Division and
Bureau of Prisons have concurred in this change

The U.S Board of Parole has now completed regionali
zation into five regional offices Copies of Form 792 are
not to be sent directly to offices of the Board of Parole
All copies should be sent to the Institution designated for
confinement They will be included in files subsequently
made available to Parole officials by this means

The appropriate changes to the U.S Attorneys Manual
will be published at later date

Executive Office

CHANGE IN ACCEPTANCE POLICY AT THE KENNEDY YOUTH CENTER

The Kennedy Youth Center in Morgantown West Virginia
will no longer be able to accept female commitments The
females presently there will gradually be released and
eventually only males will be committed there

All concerned should be advised of the change in

Morgantowns mission

Executive Office
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POINTS TO REMEMBER

SBA REFERRALS

The SBA reports the number of its loan cases in
liquidation status within SBA increased from 8000 to 12000
in the past year and that the number of problem loans not yet
in liquidation has also increased by about the same ratio
With substantial potential increase in litigation referrals
SBA is anxious that its litigation not be given low priorityand that claims arid cases a1eady in the hands of the United
States Attorneys be disposed of expeditiously

Civil Division
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RIGHT TO SPEEDY TRIAL NOTWITHSTANDING
INCARCERATION IN FOREIGN COUNTRY

The Seventh Circuit recently held in United States
McConahy 505 F.2d 770 7th Cir 1974 that defendants
right to speedy trial may be adversely affected while he is

serving prison sentence in foreign country when he communi
cates his desire to return to this country for prosecution and
the Government fails to either make an attempt to secure his
return or demonstrate the futility of any such action The
Court of Appeals held that showing that the defendant was not
amenable to extradition was insufficient to demonstrate good
faith effort by the prosecution to bring him to trial and that
some indication of the foreign governments unwillingness to
return him was required if the prosecution was not to be

chargeable with the delay Although consideration is being
given to appealing this decision it is suggested that in all

cases where fugitive is in custody in foreign country and
he directly or indirectly communicates his desire to return for

trial immediate contact be made with the Government Regula
tions Section so that appropriate inquiries can be made of the

Department of State

Criminal Division

CONSTITUTIONALITY OF POSTAL LIBEL STATUTE
18 U.S.C 1718

Two recent Federal court decisions raise substantial
questions about the continued viability of the postal libel
statute 18 U.S.C 1718 That section reads in pertinent
part All matter upon the envelope or outside cover .of
which. .or any postal card upon which is written ..any..
language of libelous scurrilous defamatory...character...is
nonmailable matter..

In Tollett United States 485 F.2d 1087 8th Cir
1973 the defendant had mailed to former employee certain
post cards containing malicious statements about the recip
ients personal habits Conceding arguendo that the government
had compelling interest as guardian of the public morality
the Court cited Organization for Better Austin Keefe 402

U.S 415 1971 in holding ...there is not presented
serious enough substantive evil mailing scurrilous
epithets to justify such broad governmental regulation
485 F.2d at 10934
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And in United States Handler 383 F.Supp 1267
Md 1974 the Court relied directly on Tollett in likewise

striking down the statute on First Amendment grounds Moreoverthe Court as had Tollett declared it substantially overbroad
in reach quoting Shelton Tucker 364 U.S 479 1960

Even though the governmental purpose be
legitimate and substantial that purpose
cannot be pursued by means that broadly
stifle fundamental personal liberties
when the end can be more narrowly achieved
The breadth of legislative abridgment must
be viewed in the light of less drastic
means for achieving the same basic purpose

It is significant that the Court in Handler noted
little .purpose criminal prosecution for libel might serve

.except .to circumvent the restrictions placed on civil libel
litigation by New York Times Sullivan 376 U.S 254 1964

result which Garrison Louisiana 379 U.S 64 1964 has
foreclosed Handler at 23 The New York Times and Garrison
references serve to emphasize the significance of Justice
Goldbergs status as public figure negative factor in
this prosecution

Tollett and Handler obviously present obstacles to
successful prosecution under 18 U.S.C 1718 Hence future
violations of the statute should be carefully examined with
view toward selecting more appropriate fact situations for
prosecution

We believe for example dunning notice situation
or similar harrassing technique would lay basis for factuallysound prosecution it is conjectured the Court would be hard
put to sanction such form of harrassmentfor-profjt or in anyevent be less likely to strike down the statute

Wilfred Handler was prosecuted under 18 U.S.C 1718 for
sending scurrilous post cards to former Justice Arthur
Goldberg who had been the Secretary of Labor when Handler
was released from his duties at that Department

Criminal Division
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____ANTITRUST DIVISION

Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

COURT REFUSES TO DISMISS INDICTMENT FOR LACK OF

CLARITY AND CERTAINTY

United States du Pont de Nemours and

Company et al Cr 74-279 January 1975 DJ

601127

On January 1975 Judge Lawrence Whipple filed

an opinion denying defendant American Color Chemical

Corporations motion to dismiss the indictment herein

Defendants motion was based upon the contention that it

is not clear from the face of the indictment whether it

was indicted for acts done by it or for acts done by

others Therefore it was claimed the indictment lacked

clarity and certainty and did not protect the defendant

against reprosecution It relied in this respect on

certain circumstances surrounding its recent corporate

history

The indictment which was returned on July 19 1974

describes 19701971 as the formative period of the con

tinuing conspiracy alleged At that time defendant was

known as American Aniline Products Inc In December of

1973 American Aniline filed an amendment to its certif

cate of incorporation changing its name to American Color

Shortly thereafter in January of 1974 American Color

acquired Tenneco Corporations dye business Furthermore

defendant pointed out the only two individuals who appear

ed before the grand jury as employees of American Color

had been Tenneco employees in 1970 and 1971 Based on

these circumstances defendant contended that the failure

of the indictment to specify that American Color was in

dicted as successor in name to American Aniline or as

successor in interest to Tenneco resulted in its being

fatally defective
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We argued that the change in corporate name effected
no substantive changes relevant to criminal or civil lia
bility The Tenneco transaction was solely purchase of

property and did not involve merger of corporate enti
ties or any other change in corporate structure for either
corporation We stressed the fact that defendant had corn
pletely failed to show any basis for its suspicion that
the grand jurors may have been confused by the testimony
of the two former Tenneco employees There is strong
presumption that the grand jury acted properly and there
fore it must be presumed that if there had been proper
evidence involving Tenneco employees in the conspiracy
the grand jury would have indicted Tenneco

Finally we stated that the fact that defendant did
not wish the Court to examine the objective evidence be
fore the grand jury and did not itself seek bill of

particulars was indicative of the weakness of its position

The Court stated that the failure of the indictment to

specify the change of corporate name could in no way prej
udice defendant or add to its burdens Similarly it found
the failure of the indictment to mention Tenneco as insuf
ficient to cause dismissal The Court rejected the con
tention with regard to reprosecution out of hand The
Court distinguished the cases relied on by defendant by
stressing the unique factual patterns resulting in dis
missals in those cases It concluded that the indictment
was valid on its face and that it could grant discovery

.1
which might vitiate all of the alleged infirmities in the
indictment

Staff Donald Ferguson Philip Cody and Melvin
Lublinski
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CIVIL DIVISION
Assistant Attorney General Carla Hills

SUPREME COURT

WATER POLLUTION CONTROL ACT

SUPREME COURT HOLDS THAT WATER POLLUTION CONTROL ACT AMEND
MENTS DO NOT PERMIT THE ADMINISTRATOR ENVIRONMENTAL PROTECTION
AGENCY TO WITHHOLD FUNDS

Train City of New York No 73-1377 Train Campaign
Clean Water Inc No 731378 decided February 18 1975

The Federal Water Pollution Control Act Amendments of 1972
33 U.S.C 1251 et seq authorized the appropriation of federal
funds for sewageTriEment construction not to exceed $5 bil
lion for fiscal 1973 $6 billion for 1974 and $7 billion for
1975 to be allotted among the States The Administrator of the
Environmental Protection Agency construed the not to exceed
language as empowering him to control the rate of spending by
making allotments of less than the full amounts authorized
Pursuant to the direction of the President he allotted $2 bil
lion for 1973 $3 billion for 1974 and $4 billion for 1975

The City of New York filed suit in the District Court for
the District of Columbia to compel the Administrator to allot
the full sums authorized for fiscal 1973 and 1974 The district
court held that the Act imposed mandatory duty on the Admin
istrator to allot the full amounts and the court of appeals
affirmed 494 F.2d 1033 C.A.D.C. Campaign Clean WaterInc an environmental organization filed similar suit in
the District Court for the Eastern District of Virginia The
district court there held that the Administrator had discretion
to allot less than the full sums authorized but that he had
abused his discretion by allotting only 45 percent of the
sums authorized The court of appeals remanded for further
proceedings to determine whether there had been an abuse of
discretion 489 F.2d 492 C.A

The Supreme Court heard both cases together The Court
held that the Act does not permit the Administrator to allot
to the States less than the entire amounts authorized to be
appropriated The Court reasoned that the Act would permit
the appropriation of lesser amounts only where States failed
to submit projects sufficient to require obligation of the
entire amounts authorized or where the Administrator exer
cising his statutory authority to deny specific grants
refused to obligate the total amounts The Court reviewed
the legislative history of the Act as indicating Congress
intent that the power to control such as it was was to be
exercised at the point where the funds were obligated and
not in connection with the threshold function of alloting
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funds to the States

Staff Edmund Kitch formerly Office of the

Solicitor General
Eloise Davies Civil Division
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COURT OF APPEALS

FINAL JUDGMENTS

SIXTH CIRCUIT HOLDS THAT RULE 58 F.R CIV REQUIRES
THAT FOR JUDGMENT TO BE APPEALABLE IT MUST BE ENTERED ON
SEPARATE DOCUMENT IN STRICT COMPLIANCE WITH THAT RULE

Cloyd Richardson C.A No 74-2273 decided Febru
ary 13 1975 D.J 13731193

Following remand of this H.E.W attorneys fee case the
district judge filed and the clerk of the district court entered

document styled Judgment-and Order This document set
forth certain findings of the court and its reasoning in reach
ing conclusion on the issue referred to it by the court of

appeals The document also contained specific order for the
payment of an attorneys fee The district court clerk did not
sign or enter separate judgment

Four months laterthat is after expiration of the normal
60-day period for the government to appeal under Rule 4a
F.R App --the government moved the district court to enter

judgment on separate document in accordance with Rule 58
F.R Civ The district court denied this motion The gov
ernment appealed this denial and alternatively petitioned for
mandamus to compel the district court judge to enter separate
judgment

The Sixth Circuit upheld the governments position on
appeal and remanded the case to the district court with in
structions to enter separate judgment The Sixth Circuit
emphsized

The clerk did not sign or enter separate judgment
as required by Rule 58 Fed Civ docket
entry is not sufficient Strict compliance with
Rule 58 is required United States Indrelunas
411 U.s 216 1973 The fact that the
document which the judge signed was styled Judgment
and Order is immaterial The rule requires that
there be separate document which is distinct
from any other document entered in the case
including an opinion or memorandum United States

Indrelunas supra Notes of Advisiory Committee
following Rule 58 6A Moore Federal Practice
para 58.04 at 58161 1972
In light of this recent decision United States Attorneys

should take steps to ensure that district court judgments
are entered on separate document in strict compliance with
Rule 58

Staff Donald Etra Civil Division
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FOOD STAMP ACT

FIFTH CIRCUIT HOLDS THAT IN TRIAL DE NOVO UNDER FOOD
STAMP ACT AGGRIEVED PARTY BEARS BURDEN OF PROVING BY PREPON
DERANCE OF THE EVIDENCE THAT HE IS ENTITLED TO RELIEF FROM
AGENCY DETERMINATION OF INELIGIBILITY

Redmond d/b/a Arcola Food Market United States
et al C.A No 741709 decided 2775 D.J 1474014

Plaintiff the operator of retail grocery store
brought suit in the district court claiming that the United
States Department of Agriculture wrongfully disqualified him
from participation in the Federal Food Stamp Program for

period of one year Under U.S.C 2022 review in the dis
trict court is trial de novo in which the court shall
determine the validity of the questioned administrative action
in issue The district court held that under this statute
the aggrieved grocer had the burden of establishing the in
validity of the administrative action Finding that this
burden had not been carried the court dismissed the complaint

On appeal the storeowner urged that in trial de novo
the agency must prove the facts necessary to justify its
action The Fifth Circuit however affirmed the lower courts
decision holding that presumption of validity attaches to
the administrative action and that the aggrieved storeowner
bears the burden of proving by preponderance of the
evidence every fact necessary to show that the agency action
is invalid

Staff Richard Olderman Civil Division
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SIXTH CIRCUIT AFFIRMS GOVERNMENT LIABILITY FOR DEATHS OF

SIXTEEN SKYDIVERS WHO PARACHUTED INTO LAKE ERIE ON THE BASIS

OF TRAFFIC CONTROLLERS ERRONEOUS POSITION REPORT

Freeman United States C.A No 73-2231 decided

12475 D.J 15757437

An air traffic controller because of his misidentif

cation of the aircraft had informed plane carrying sky

jumpers that they were over their target when in fact they

were over Lake Erie Sixteen of the eighteen jumpers drowned

The heirs of the jumpers then brought this action under the

Tort Claims Act The district court rejected our defenses

that the controller had not been negligent and that the sky
divers were contributorily negligent

On appeal we conceded our negligence and argued that the

skydivers had been negligent as matter of law in failing to

follow an FAA regulation prohibiting jumps through clouds

The Sixth Circuit in affirming the judgment held that because

the regulation was issued solely for the protection of other

air traffic not protection of the skydivers violation of

The court refused to impute the conceded negligence EEe
the regulation by the skydivers was not negligence per se

pilot and jumpmaster to the skydivers and held the skydivers
conduct was reasonable in the circumstances

Staff Michael Stein Civil Division
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CRIMINAL DIVISION
Acting Assistant Attorney General John Keeney

COURT OF APPEALS

OWNERSHIP INSUFFICIENT TO CONFER STANDING TO CONTEST
SEARCH AND SEIZURE ABSENT REASONABLE EXPECTATION OF PRIVACY IN
OEJECT SEIZED

United States Nelson Bunker Hunt and Herbert
Hunt 505 F.2d 931 5th Cir 1974

The Fifth Circuit Court of Appeals in United States
Nelson Bunker Hunt and Herbert Hunt held that the

defendants lacked standing to contest the legality of the
seizure of tape recorder and the playing of tape seized by
the police from the automobile of private detective allegedly
hired by the defendants to perform electronic surveillance on
several former employees of the Hunt Oil Company

After their convictions the detectives involved in
the wiretapping operation testified before Federal grand jury
which resulted in the indictment of the defendants on charges of

wilfully knowingly and unlawfully intercepting and endeavoring
to intercept wire communications in violation of Title 18
United States Code Sections 25111 and Defendants
then filed motion to suppress all evidence derived from the

playing of the tape recording seized from the automobile of one
of the detectives Jon Kelly when he was arrested by State
authorities At the hearing on their motion the defendants
presented testimony indicating that they had reimbursed the
investigators for the cost of the recording equipment used in
the surveillances thereby giving them proprietary interest
in the equipment seized

The United States District Court for the Northern
District of Texas found that because of this proprietary
interest the defendants had standing to contest the disputed
search and seizure The District Court then held that while
the arrest of detective Kelly and the search of his automobile
were proper the subsequent playing of the tape recording
seized from the automobile without first obtaining warrant
was illegal and accordingly all evidence aOquired as result
of listening to the tape should be suppressed

The Government appealed to the Fifth Circuit Court
of Appeals arguing that the playing of the tape recording was
not an illegal search and that the defendants irrespective of

the legality of the search lacked sufficient privacy
interest in the tape to confer standing under the Fourth Amend
ment
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The Fifth Circuit Court of Appeals reversed the

District Courts decision holding that the defendants purported

ownership interest in the tape recorder and reel of tape seized

by the police in the search of Kellys automobile was insuff

cient to confer standing on the defendants to contest that

search According to the Court the decisive factor in deter

mining whether search or seizure is reasonable for Fourth

Amendment purposes is not whether the complaining party has

mere property interest in the items involved but whether that

party has reasonable expectation of privacy in the property

which has been unreasonably disturbed by Governmental action

The Court found that notwithstanding the defendants

claim to have had property interest in the electronic

surveillance equipment seized from Kelly they were unable to

demonstrate even the slightest privacy interest in the equip
ment which they had never seen and did not even know existed

until after the disputed search and seizure The Court then

held that in the absence of demonstrable expectation of

privacy in the tape recorder and tape the defendants could

have no standing to protest the disputed search and seizure

The Appellate Court further held the defendants could not

vicariously assert the Fourth Amendment rights of the investi

gators and that while the principal-agent relationship in the

case was sufficient to imply culpability for the detectives

violation of the wiretapping statute the relationship was not

sufficient to confer standing on the defendants for Fourth

Amendment purposes

Staff United States Attorney
Frank McCown N.D Texas
David Buvinger Criminal Div
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace Johnson

SUPREME COURT

INDIANS

INDIAN LIQUOR LAWS DELEGATION OF CONGRESSIONAL
AUTHORITY TO INDIAN TRIBES

United States Mazurie et al S.Ct No 73-
1018 D.J 90210523

On January 21 1975 the Supreme Court reversed
the Tenth Circuit opinion and order vacating the Mazuries
convictions under 18 U.S.C secs 1154 and 1161 Indian
Liquor Laws and reinstated the Mazuries criminal con
victions In reversing the Tenth Circuit the Supreme
Court held that 18 U.S.C sec 1154 was not fatally de
fective for vagueness in this instance where the respondents
knew their liquor establishment was in Indian country and
not fee patented land within nonIndian community that
Congress has the authority under Art sec of the
United States Constitution to regulate the sale and distri
bution of alcoholic beverages on fee patented land owned
by non-Indians within the exterior boundaries of an Indian
reservation and Congress could validly delegate such
authority to reservations tribal council The Supreme
Court also specifically rejected the Tenth Circuits
assertion that Indian tribes were mere private voluntary
organizations stating that such tribes are good deal
more than such private voluntary organizations

Staff Lawrence Shearer Land and Natural
Resources Division Richard Thomas
former United States Attorney Wyo.

COURTS OF APPEALS

ENVIRONMENT-CRIMINAL PROSECUTION

SCOPE AND VALIDITY OF THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF lg72 BURDEN OF PROOF

United States Ashland Oil and Transportation
Co 504 F.2d 1317 C.A No 732161 Nov 1974 D.J
622346

The defendant discharged oil into remote non
navigable tributary of navigable stream and failed to
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report the spill as required by the Federal Water Pol
lution Control Act The court of appeals held that the
Act does not require reporting only spills directly into
navigable streams but also requires reporting spills
into all water bodies

Congressional power to require sucj-i reports was
found both under control of navigable streams via their
tributaries and also generally as pollution control under
the Commerce Clause

The Government was held to sustain its burden
of proof by showing the discharge of oil It is not neces
sary to show that the pollution reached navigable stream

Finally the court of appeals noted without
deciding the Governments argument that the proper
sentence for corporation pollution offenses is probation

condition of probation being supervised correction of
the fault causing the spill and the fault causing failure
to report See United States Atlantic Richfield Co
465 F.2d 58 C.A 1972

Staff Carl Strass Land and Natural Resources
Division

MINES AND MINERALS

COMMON VARIETIES COLORED STONE RELOCATION OF
INVALIDATED CLAIM

Brubaker Morton 500 F.2d 200 C.A 1974
D.J 90-1-18-1031 and United States Brubaker-Mann Inc
C.A No 742307 Oct 15 1974 D.J 901101122

The Brubaker group located claim for colored
building stone which the Secretary of the Interior found
to be unlocatable as common variety The group then as

corporation relocated the same claims alleging new
evidence In two opinions the court of appeals first held
the Secretary correct in refusing to compare the colored
stone with gray stone in the area to determine commonness
the Secretary compared the colored stone with other local
colored stone in determining whether it was common
variety In its second opinion the court summarily
refused to reconsider the first Brubaker case by the vehicle
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of relocation in new name and allegation of new
evidence

Staff Carl Strass Land and Natural Resources
Division United States Attorney

DeVoe Heaton C.D Cal.

APPEALS

APPEALS APPELLATE REVIEW OF DISTRICT COURT
FINDINGS

United States City of Pawhuska C.A 10
No 731940 Sept .1974 D.J 90218120

In this case as in Nickol United States C.A
10 No 74-lOll the Tenth Circuit makes itself exceptional
by its willingness to go behind district courts state
ment of facts to find that as in Nickol either there is
no way to verify those facts or as here that the record
in fact contains no support for the factual finding made

Staff Carl Strass Land and Natural Resources
Division Assistant United States
Attorney Jack Short W.D Oklahoma

PUBLIC LANDS--NAVIGATION

NO PRESCRIPTIVE RIGHTS AGAINST THE UNITED STATES
THE UNITED STATES RETAINS TITLE TO LAND IT DREDGES AWAY TO
FORM CHANNEL FOR NAVIGATION

United States 1629.6 Acres in Sussex County
Delaware Island Farm C.A Nos 731832/731834
Sept 1974 D.J 33810741

The United States bought parcel of land
dredged it away to depth suitable to be channel for
navigation and maintained the channel by dredging Later
the Government located new site for channel and
allowed the old channel to silt in landowner at the
foot of the channel claimed title to the silted area The
court of appeals first voted jurisdiction to decide title
to this land in condemnation case It was outside the
area taken but claimed as an access way Then the court
awarded title to the Governments grantee noting that no
prescriptive rights to the land could arise in any party
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while the Government held record title The condernnee
sought to treat the channel as quasinatural body of
water In concurring opinion two of the judges went
on to discuss the matter in terms of federal control of
navigation They held that the United States when it

opens channel for navigation cannot be penalized by
awarding rights to nearby or remote riparian owners
Neither could electing to open and maintain new channel
create any rights when the old one closed

There was also valuation question raised by
the United States asserting that the condemnees valuation
technique was speculative in the extreme The court of
appeals refused to consider the matter and affirmed on
the district courts opinion which itself does not teally
discuss the issues raised

Staff Carl Strass Harry McKee Land and
Natural Resources Division

ENVIRONMENT
g.

NEPA

The Committee to Save North Dakota et al
Rogers Morton et al C.A Nos 74-1555 and 74-
1648 Jan 15 1975 D.J 9014613

The Eighth Circuit affirmed the district courts
dismissal of the Committees complaint challenging the
construction of the Initial Stage of the Garrison Diversion
Project in North Dakota for failure to file final environ
mental impact statement covering this project After the
filing of the initial complaint in this action the
Secretary did in fact file final EIS discussing this proj
ect but the Committee refused to amend their complaint to
reflect this factor and to raise specific allegations of
inadequacy in the final EIS The district court after
the Committee refused to amend its complaint dismissed
the action The Eighth Circuit affirmed but remanded with
instructions to modify the final judgment to make clear
that the Committee is not foreclosed from filing new
action which challenges the validity of the final EIS and
the subsequent decision of the Secretary to proceed with
construction of the Garrison Diversion Project

Staff Lawrence Shearer Douglas King
Land and Natural Resources Division
Assistant United States Attorney Eugene
Anthony D.
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ENVIRONMENT

FEDERAL WATER POLLUTION CONTROL ACT AMENDMENTS
OF 1972

Natural Resources Defense Council Inc
Train et al C.A D.C No 741433 decided Dec 1974
D.J 9051515

The court of appeals affirmed in part reversed
in part and remanded this case to the district court
holding that EPA was under ministerial duty to issue
effluent limitation guidelines for the Group Categories
those specified in Section 306b of FWPCA

Amendments by October 1973 and that the district courts
establishment of timetable for publication of those
guidelines was reasonable The court however reversed
the district courts decision that Section 304b
requires publication of effluent limitation guidelines
covering all point sources and held that EPA does have
the discretion to determine which categories do not
require publication of effluent limitation guidelines The
court also ruled that EPA was not under duty to publish
guidelines for categories other than those specified in
306b prior to December 31 1974 and that the duty
must be tempered with reason so as to permit EPA to
accomplish this task The majority rejected out position
that Section 505b of FWPCA requires filing of 60-day
notice prior to the institution of lawsuit under Section
505a and that jurisdiction lies under the APA Judge
Robb dissented holding that the 60-day notice provision
is jurisdictional and NRDCs failure to comply defeated
the district courts jurisdiction

Staff Lawrence Shearer Raymond Mushal
Land and Natural Resources Division

DISTRICT COURT

PUBLIC LANDS

VIRGIN ISLANDS BEACHES OPEN TO THE PUBLIC

United States and Governmentd the Virgin
Islands St Thorna i3tach Resorts Inc Virgin
Islands No 74339 Dec 13 1974 D.J 901101128

St Thomas Beach Resorts is the owner of beach
and tennis club on the island of St Thomas Virgin
Islands In March 1974 it erected fence which extended
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into the ocean and effectively stopped the public from

using the beach on which the resort development fronted
The defendant had deed to the fast land to the high
water mark The Virgin Islands Code Title 12 chapter
10 generally prohibits anyone from placing an obstruction
on the shores of the islands which would interfere with
the right of the public to use them The United States and
the Government of the Virgin Islands brought this action
to compel the removal of the fence and relied upon this
Code section and principles of property law unique to the
Virgin Islands

The Honorable Almeric Christian held the Code
section to be constitutional and recognition and codif
cation of long-standing custom in the Virgin Islands
not only during the recent past but also during the time
Denmark controlled the islands Supportive of its decision
the court cited State ex rel Thornton fl 462 P.2d
671 S.Ct Ore 1969 noted that even if custom had
not long existed the past conduct of the owners of this
beach had resulted in an implied dedication to the public
of the use of the beach area and cited Gion City of
Santa Cruz 465 P.2d 50 S.Ct Cal 1970

Staff United States Attorney Julio Brady
Assistant United States Attorney
Ishinael Meyers Virgin Islands
and David Miller Land and Natural
Resources Division


