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COMMENDATIONS

Assistant United States Attorney Joel Fanning Southern
District of Florida has been commended by John Lund Jr
Regional Director Miami Drug Enforcement Administration
for his outstanding performance in two recent prosecutions
one involving an assault on DEA agents and another involving

complicated entrapment defense

Former Assistant United States Attorney Harris Hartz
District of New Mexico was recently commended by Forrest
Putman Special AgentinCharge Federal Bureau of

Investigation and Robert Davenport Regional Administrator
Denver Securities and Exchange Commission for the handling
of U.S Mike Riebold et al complex and lengthy
case involving an 84 count indictment for frzud and violations
of banking statutes

Assistant United States Attorney Michael Faulkner
Southern District of Georgia has been commended by Leon
Gaskill Special Agent-inCharge Savannah Federal Bureau
of Investigation for his excellent presentation of
evidence in the prosecution of James Garfield Thompson
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POINTS TO REMEMBER

PRIVACY ACT -- REMARKS BY DEPUTY ASSISTANT ATTORNEY

GENERAL OFFICE OF LEGAL COUNSEL

Ms Mary Lawton Deputy Assistant Attorney General Office

of Legal Counsel was unable to address the November conference

of United States Attorneys in Tucson on the subject of the

Privacy Act as planned However she did address that same

topic at recent meeting of the D.C Chapter of the Federal

Bar AssociatiOn The following is summary of her remarks

Ms Lawton stated that the basic objectives of the Privacy

Act are both clear and important and the basic requirements

of the Act can be met if the executive departments and agencies

will adopt calm posture of commonsense good-faith

compliance Ms Lawton did not argue that compliance will be

easy on the contrary in sectionby-section review of the

Act she demonstrated area after area of confusion and/or

conflict where compliance will be difficult without substantial

further interpretation Ms Lawton did argue however that

lack of clarity in the Acts provisions cannot become the

basis for any agency to default in its responsibility to attempt

compliance Further she asserted that the basic purposes of

the Act to wit that the Government of the United States

maintain no secret information systems or dossiers on

American citizens that any systems that are maintained should

contain only information that is relevant and necessary to

the functioning of that agency and that such information be

complete timely and accurate are laudable and should be

supported by all elements of Government

In reviewing the Acts exceptions to its own requirement

of permission from the individuals involved before information

can be disclosed she noted that disclosure may generally be

made without specific permission in the following instances

to the National Archives the Bureau of the Census for any

research or statistical purpose in which the individual is not

identifiable to the Government Accounting Office to Congress

or Congressional Committee acting within its authorized

jurisdiction although the question of who determines

jurisdictional authority is unclear to protect the health

and safety of the individual when it is threatened and to

respond to orders of courts of competent jurisdiction She

indicated her own belief that although the Act makes no

specific reference to them the last category also includes

orders of administrative agencies which are enforceable by

courts of competent jurisdiction The final category in which



42

Vol 24 January 23 1976 No

disclosure may generally be made without the permission of

the individual is that of routine use which is use
compatible with the functions of the agency and with the

purposes for which the data was collected Mr Lawton stressed
the point that in order to qualify as routine use for the

purpose.of exception from nondisclosure the practice in

question must be noted in the Federal Register when the
existence and function of the information system are published

Another important feature of the Act noted by Ms Lawton
is that it grants individuals the right of access to

information in Government files or information systems where
retrievable by name for the express purpose of allowing those
individuals to correct or update information There are how
ever several caveats to this right that must be noted First
factual information may be corrected or updated but third
party opinion may only be rebutted Secondly nine types of

information are specifically exempt from general access by the

Act including classified materials material held in

investigatory files and material held by the Central
Intelligence Agency Thirdly if civil investigatory material
is used by the Government agency to deny right privilege or

benefit everything in the file must be opened to access with
the exception of material that would identify confidential
sources It should be noted in this regard that access to

promotion files is generally available to Federal employees
but not to military personnel

These remarks have been extracted from The Forum the

newsletter of the D.C Chapter of the Federal Bar
Association

Executive Office

PRIVACY ACT -- ACCOUNTING FORM FOR DISCLOSURE

The accounting for disclosure form furnished in the
October 20 1975 special issue of the U.S Attorneys Bulletin
was suggested not mandatory form Since then number of

offices have developed their own versions of that form
common example normally done on legal size sheets and
attached inside the case jackets where it is always easily
available is shown below It or variation thereof may be
suited to your offices use The requirements are that such

accounting forms be kept for the life of the records or five

years whichever is longer
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Remember that it is NOT necessary to make an accounting

of disclosure if

the information disclosed is part of the public
record pleadings etc

the disclosure is made to another Department of

Justice employee who needs to know that information for

official duties

the information disclosed would be available under

the Freedom of Information Act

the disclosure is of information available under

the provisions of the Free PressFair Trial guidelines
see 28 C.F.R 50.2

the disclosure is of basic information the Civil

Service Commission deems available on present and past

employees see Federal Register Vol 40 No 167 Wednesday

August 27 1975 page 38143 Sections 294.701 and 294.702

the disclosure is of your opinion based on personal

knowledge of an event or person as opposed to knowledge

obtained from system of records

Executive Office



1st Volume Case No ___________
D.J No.___________

Accounting of Disclosures Subject
to Privacy Act of 1974 USC 552ac

Date Name and Nature of Purpose of Continuing Disclosure

Adress of Person Disclosure Disclosure
or Agency to information Reason for Opening Date Closing Date

Whom Made disclosed disclosure ________________ _________________
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FEDERAL RULES -- OF EVIDENCE OF CRIMINAL PROCEDURE

ii P.L 94149 signed December 12 1975 makes number of
technical amendments to the Federal Rules of Evidence and the
Federal Rules of Criminal Procedure One amendment which may be

more than technical is found in Section paragraph
Rule 410 of the Rules of Evidence now reads as follows with
changes underlined

Rule 410 Inadmissibility of Pleas Offers
of Pleas and Related Statements

Except as otherwise provided in this rule evidence of

plea of guilty later withdrawn or plea of nob contendere
or of an offer to plead guilty or nob contendere to the crime

charged or any other crime or of statements made in connection

with and relevant to any of the foregoing pleas or offers is

not admissible in any civil or criminal proceeding against
the person who made the plea or offer However evidence of

statement made in connection with and relevant to plea of

guilty later withdrawn plea of nob contendere or an offer

to plead guilty or nob contendere to the crime charged or any
other crime is admissible in criminal proceeding for Deriurv

or false statement if the statement was made by the defendant

under oath on the record and in the presence of counsel

Executive Office

FIREARMS -- POLICY See pp 56-57 this issue of Bulletin

The Criminal Division policy has been to favor prosecution
under Title section 921 et seq over other firearms statutes

where more than one is applicable This policy is based upon
the prospective problems inherent in Title VII section 1202
because of the interpretation in United States Bass 404 US
336 1970 the greater volume of underlying caselaw for Title

and the more stringent penalties Consistent with this policy
the Criminal Division further recommends that in all appropriate

cases false statement charge under section 922a be in
cluded since that charge can best withstand an assertion that

the prior felony conviction was constitutionally infirm

Criminal Division
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CIVIL DIVISION

Assistant Attorney General Rex Lee

COURT OF APPEALS

EXECUTIVE ORDERS

EIGHTH CIRCUIT HOLDS THAT EXECUTIVE ORDER REQUIRING INFLA
TIONARY IMPACT STATEMENTS IS NOT ENFORCEABLE BY PRIVATE CIVIL

ACTION AND THAT NEW BEEF GRADING REGULATIONS ARE VALID

Independent Meat Packers Association et al Butz C.A
Nos 751486 751541 decided November 14 1975 D.J 145

81003

The Department of Agriculture using informal rulemaking
procedures promulgated new regulations for the federal grading
of beef. Under the new regulations the amount of marbling
necessary for each of the top quality grades prime choice
good standard would be lowered by up to one degree and all

beef carcasses would be graded for yield of edible lean The

regulations were challenged by meat packers who objected to

the new yield grading requirement and by consumers and others
who objected to the change in the quality grades All the

plaintiffs contended in addition that the regulations were
invalid in their entirety because the Secretary failed ade
quately to evaluate their inflationary impact as required by
Executive Order No 11821 After full trial the district
court found substantial evidence to support the change in the

quality grades but found that the Secretary lacked the statu
tory authority to require that graded beef be graded for yield
It also concluded that the Secretary failed to comply with
Executive Order No 11821 and as result the court enjoined
the implementation of the regulations in their entirety

On our appeal the Eighth Circuit reversed the judgment of

the district court dissolved the injunction and remanded with
instructions to dismiss the complaint The court held that
Executive Order No 11821 was managerial tool and did not
create any rights in private parties enforceable by civil
action The court further ruled that the Secretary possessed
the requisite statutory authority to require yield grading
After reviewing the administrative record the court found that
the new regulations were not arbitrary or capricious The
court also concluded that it was error for the district
court to conduct de novo trial rather review of informal
rulemaking should be based on the administrative record

Staff Neil Koslowe Civil Division
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GOVERNMENT CONTRACTS

SEVENTH CIRCUIT VACATES PRELIMINARY INJUNCTION BARRING

PERFORMANCE OF AN ERDA CONTRACT

Airco Inc Energy Research and Development Administra

tion TC.A NOS 751855 751856 decided December 29 1975
D.J 1450642

Two national laboratories sought to purchase liquid helium

refrigerators to be used with their nuclear particle accelerators

The laboratories initially issued letters of intent to award the

contract to Airco Inc but the contract was expressly subject
to the approval of the Energy Research and Development Adminis
tration ERDA which provides funding for the laboratories
ERDA withheld its approval because it determined that federal

procurement regulations had been violated in the negotiations
with Airco Accordingly negotiations with all prospective
contractors were reopened In this second round of negotiations
Cryogenic Technology Inc CTI offered the lowest price
and it was awarded the contract

Airco then sued to enjoin performance of the contract The
district court issued preliminary injunction on the ground
that ERDA had arbitrarily and capriciously withheld its approval
of Aircos first offer On our appeal the Seventh Circuit re
versed The court held that ERDAs action had reasonable
basis and could therefore not be overturned on judicial review
Further the court held that Airco waived its right to challenge
the reopening of negotiations because it participated in those
negotiations without immediately challenging that decision in

court or before the Comptroller General The Seventh Circuits
opinion is presently unpublished see Seventh Circuit Rule 28
but the Government will request the court to publish the
decision

Staff Anthony Steinmeyer Civil Division
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GOVERNMENTAL EMPLOYEES

NINTH CIRCUIT HOLDS THAT DISTRICT COURT DID NOT ABUSE ITS

DISCRETION IN DENYING RETROACTIVE RELIEF TO CLASS OF HOMOSEXUALS

SEEKING REINSTATEMENT TO FEDERAL EMPLOYMENT WITH BACK PAY

Society for Individual Rights Inc et al Robert

Hampton et al C.A No 741943 decided December 19 1975
D.J 351169

This class action suit was brought to challenge the Civil

Service Commissions policy of excluding active homosexuals from

federal government employment On behalf of the named individual

plaintiff and on behalf of class of homosexuals plaintiffs

sought reinstatement with back pay as well as prospective declar
atory and injunctive relief The district court granted summary
judgment for the individual plaintiff ordering him reinstated

to his former position with back pay With respect to the class
the court determined that it was entitled to prospective relief
and enjoined the Commission from discharging homosexuals from

employment based solely on the apprehension that employment of

homosexuals would reduce public confidence in government service

However the court denied the retroactive relief-reinstatement
with back pay--sought on behalf of the class

On appeal by the plaintiffs the Ninth Circuit affirmed
Characterizing the lower courts decision as determination
that the issues raised by the request for retroactive relief
were not appropriate for resolution by class action the court
of appeals held that under Rule 23c4 Fed.R.Civ.Proc it is

within the discretion of the trial judge to limit the issues in

class action to those aspects which lend themselves to the
convenient use of the class action motif Tested under this
standard the Ninth Circuit concluded that the district court
here did not abuse its discretion by denying retroactive class
relief Observing that since discharge for homosexual
activity would only be actionable where it had no rational bear
ing on the individuals job performance the court concluded
that the issue of liability would have to be separately liti
gated for each person who claimed to be class member Thus
judgment in favor of the class the court noted would be of
little practical value in resolving these individual questions
The court of appeals distinguished the instant case from those
involving racial discrimination on the ground that discharge

11 on the basis of race is per se illegal and the employee has no
burden to show that his race was irrelevant to the requirements
of his job The Ninth Circuit agreed with the district court
that in this case it would be burdensome to discover and notify
members of the class of their right to recover hence making
class action for reinstatement and back pay difficult to manage

Staff Paul Blankenstein Civil Division
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NATIONAL ENVIRONMENTAL POLICY ACT

C.A.D.C HOLDS THAT INSTITUTION OF ADJUDICATORY PROCEEDINGS

BY FTC ARE OUTSIDE THE SCOPE OF NEPA AND THAT DEFENDANT IN SUCH

PROCEEDINGS HAS NO STANDING TO RAISE ISSUE OF FTCS COMPLIANCE

WITH NEPA IN ORDER TO ENJOIN THE PROCEEDINGS

GiffordHill Co Inc FTC C.A.D.C No 742024
decided November 20 1975 D.J 1021712

The FTC commenced adjudicatory proceedings against cement

manufacturer to determine whether it was violating the antitrust

laws Following the issuance of the administrative complaint
the company filed suit in district court seeking to enjoin the

proceedings on the ground that FTCS decision to prosecute had

been made without consideration of the possible environmental

consequences of an eventual order requiring the company to

divest itself of certain producers of sand and gravel The

district court denied preliminary injunction primarily on

the ground that the companys contention that NEPA applied to

the type of agency action involved was without merit

On the companys appeal the C.A.D.C affirmed The court

accepted our argument that the company lacked standing to sue

because its interest in delaying the adjudicatory proceedings
was not even arguably within the zone of interests protected

by NEPA Furthermore the court accepted our argument that

the decision to institute adjudicatory proceedings was outside

the scope of NEPA

Staff Neil Koslowe Civil Division
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MILITARY CONTRACTS

FOURTH CIRCUIT REVERSES AWARD OF REENLISTMENT BONUSES TO

NAVY SERVICEMEN

James Carini et al United States of America C.A
Nos 751399 751400 decided December 19 1975 D.J 145

15700

Prior to June 1970 plaintiffs 260 Navy servicemen
enlisted in the Navy and also agreed to extend their enlistments
for an additional two years in exchange for special training in

critical military skills needed by the Navy and in considera
tion of the pay allowances and benefits which would accrue
to them during the continuance of their period of service At
the time they extended their enlistments the Navy was authorized
to pay variable reenlistment bonus to servicemen
with critical skills who reenlisted or extended their original
enlistments for at least two years VRBs are worth between
$4000 and $6000 On June 1974 Congress repealed the statute

authorizing payment of VRBs and substituted new statute
authorizing payment of similar bonus available upon reenlist
ment or extensions for at least three years Plaintiffs who
did not begin serving their extra two years before June 1974
were denied VRBs after they began serving their extensions on
June 1974 They sued to recover the VRBs or alternatively
for iediate release from the Navy Over 20 similar suits have
been filed since The district court held that the Navy had
contractually obligated itself to pay plaintiffs VRBs and
that Congress could not retroactively void this obligation It
awarded plaintiffs the VRBs but denied their request for
release

.ct

The Fourth Circuit reversed It accepted -our argument that
the payment of VRBs was not incorporated in the extension con
tract and that the Navy obligated itself only to pay such
bonuses as would be statutorily authorized at the time the
servicemen entered their extension periods Since at that time
the Navy was no longer authorized to pay VRBs the court held
plaintiffs were not entitled to them The court also affirmed
the denial of immediate release However the court suggested
that Congress should act to correct an injustice

Staff Neil Koslowe Civil Division
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MORTGAGES

NINTH CIRCUIT HOLDS THAT ECONOMIC DEVELOPMENT ADMINISTRA
TION MORTGAGE HELD AND SERVICED BY THE SMALL BUSINESS ADMINIS
TRATION IS NOT ENTITLED TO PRIORITY OVER SUBSEQUENT STATE
PROPERTY TAXES

United States California-Oregon Plywood Inc et al
C.A No 742458 decided December 15 1975 D.J 105
6153

In this case the Economic Development Administrations
predecessor the Area Redevelopment Administration issued
mortgage to the defendant corporation Pursuant to statute
however the EDA utilized the Small Business Administration to
execute and service the loan with the result that the mortgage
documents did not reflect an interest of any agency but the
Small Business Administration Thereafter the mortgagor de
faulted and the United States brought this mortgage foreclosure
suit The State of California was made party defendant on
the basis of later accruing State property taxes The district
court held on the basis of Ault United States 432 F.2d 441
C.A 1970 that although the Governments lien was prior
in time theStates interest was entitled to priority as
result of State statute giving preference to State tax liens
over mortgage liens

On appeal the court of appeals affirmed the position taken
in Ault notwithstanding that other circuits had subsequently
reached contrary holding The court of appeals held that the
Federal Tax Lien Act of 1966 demonstrates Congressional
intent to subordinate Federal mortgage liens to State tax liens
The court of appeals also held that Section 646 of Title 15
which subordinates SBA security interests to State taxes was
applicable to this case even though the loans were in fact
made from EDA funds This was said to result from the fact that
there was no indication from the documents of any agency in
volvement other than Small Business Administration

Staff Thomas Wilson Civil Division
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SOCIAL SECURITY ACT

FIRST CIRCUIT HOLDS THAT THE FAILURE TO EXHAUST ADMINISTRA

TIVE REMEDIES PRECLUDES PLAINTIFF FROM OBTAINING JUDICIAL RE
VIEW OF AN ADVERSE DECISION UNDER THE MEDICARE ACT UNLESS THE

SECRETARY CONSIDERS THE DECISION TO BE FINAL

Milo Community Hospital Caspar Weinberger C.A
No 751205 decided November 14 1975 D.J 1373459

Without fully exhausting its administrative remedies

plaintiff private non-profit hospital brought this suit to

enjoin the Secretary of HEW from terminating its federally
assisted status as provider of services under the Medicare

Act 42 U.S.C 1395 et seq The Secretarys action was based

on plaintiffs failure to comply with certain safety require
ments Plaintiff challenged the action on two grounds Count

one of its complaint alleged that HEW had not prepared and
issued an Environmental Impact Statement and in Count two plain
tiff charged that the termination was arbitrary capricious
and denial of equal protection The Secretarys answer
denied jurisdiction on both counts but specifically stated

that as to Count one the decertification of provider under
the Medicare Act is controlled by statute and is not major
Federal action significantly affecting the quality of the en
vironment so as to require that NEPA impact statement be

prepared and as to Count two that plaintiff had failed to
exhaust its administrative remedies The district court ruling
that it had jurisdiction over both counts held with respect
to Count one that the Secretary was not required to file
NEPA statement before terminating provider and with respect
to Count two that plaintiff was not entitled to judicial
review since the available administrative remedies had not
been exhausted

On appeal by the plaintiff the First Circuit affirmed
Holding that review as to both counts on plaintiffs complaint
was only available under 42 U.S.C 405g the court recognized
that under Weinberger Salfi U.S 1975 satisfac
tion of section 405g exhaustT6i requiFent was juris
dictional prerequisite to this action However the court
ruled that the requirement is not jurisdictional in an in
flexible sense since as in Salfi the Secretary may by not
raising the issue be deemed to have determined that full
exhaustion of internal review procedures is not necessary for

decision to be final within the meaning of section 405g
Therefore the court of appeals held that since the Secretary
raised the nonexhaustion question with respect to plaintiffs
due process and equal protection claims in Count two of the
complaint judicial review of these claims was not available
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However with respect to the NEPA issue in Count one of
the complaint the court held that the Secretarys failure to
raise the exhaustion point amounted to determination that his
refusal to reconsider his decision that no Environmental Impact
Statement need accompany decertification action was final
Accordingly the court decided the NEPA issued on the merits
holding that an Environmental Impact Statement is not neces
sary and that the termination of small hospital as Medi
care provider for noncompliance with safety requirements is

decision which should be governed solely by the Medicare
Act

Staff Peter Mills United States Attorney
District of Maine
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CRIN DWISION
Assistant Attorney General Richard Thornburgh

SUPREME COURT

NARCOTICS

CONVICTION OF PHYSICIAN UNDER 21 U.S.C Section 841a
FOR DISTRIBUTION AND DISPENSING METHADONE UPHELD

United States Thomas Moore Jr Sup.Ct No 74759
decided December 1975 D.J 1216725

The respondent was licensed physician registered under the

Controlled Substances Act Title 21 U.S.C Section 801 et seq
He was convicted of knowingly and unlawfully distributing and

dispensing methadone in violation of Section 841a of the

Act On appeal the United States Court of Appeals for the

District of Columbia reversed holding that licensed registrant
such as the respondent was exempt from prosecution under Section

841al The Supreme Court in an unanimous opinion reversed

the Court of Appeals and held that the respondent could be

prosecuted under the above section

According to the Court only the lawful acts of registrant

are exempt from prosecution under Section 841 Therefore when

the drug distributing and dispensing activities of registered

physicians fall outside the usual course of professional prac
tice the physician can be prosecuted under Section 841

Staff Robert Bork Solicitor General

John Keeney Acting Assistant AttorneyGener
Paul Friedman Assistant to the Solicitor

General
Michael Farrell Sidney Glazer

Criminal Division
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COURT OF APPEALS

FIREARMS

FALSE STATEMENTS TO PURCHASE FIREARMS
DISCLOSURE OF CONSTITUTIONALLY INFIRM CONVICTIONS

Ronald Lee Cassity United States 521 F.2d 1320 C.A.6
1975 D.J 80017265

The Court of Appeals upheld conviction for false state
ments in connection with the purchase of firearm under 18 USC
922a despite the defendants assertion that the subject of
the false statement prior Conviction was the result of
guilty plea tendered without the assistance of counsel The
Court concluded that Congress in enacting that section intended

conviction when purchasing firearm even if such conviction
might later be found to be constitutionally infirm at least
where the conviction has not been previously set aside The
policy is clear

careful statutory scheme of gun control
Congress has provided would be seriously jeopar
dized if person convicted of felony could
when purchasing firearm make the statement
that he had never been convicted of such felony
based upon his own subjective belief that his
conviction was constitutionally defective where
such conviction had not prior thereto been set
aside at of the opinion

The Cassity holding distinguishes other cases which have
held that constitutionally infirm prior convictions can be void
ab initio and therefore invalid as the basis of other firearms
Tolations See for example Dameron United States 488 F.2d
725 C.A 1974 where the court reversed Conviction for
interstate transportation of firearms by convicted felon under
922 because the prior felony convictions was void ab
initio the guilty plea having been tendered without the assis
tance of counsel The distinction is made between those sections
of the firearms laws which impose disability based upon
prior conviction and the false statement section That section
penalized person not for being convicted felon but for
failing to tell the truth about the conviction It applies to
all persons equally not merely to convicted felons and it
broadly forbids any false or fictitious. statement. .intended
or likely to deceive ..

The Criminal Division policy has been to favor prosecution
under Title section 921 et seq over other firearms statutes
where more than one is applicable This policy is based upon
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the prosecutive problems inherent in Title VII section 1202
because of the interpretation in United States Bass 404 U.S
336 1970 the greater volume of underlying case law for Title

and the more stringent penalties Consistent with this

policy the Criminal Division further recommends that in all

appropriate cases false statement charge under section 922

be included since that charge can best withstand an
assertion that the prior felony conviction was constitutionally
infirm

Staff George Long United States Attorney
Richard Dennis Assistant United States

Attorney W.D Ky
Harry Ellis Regional Counsel

Dale Cayot Attorney Bureau of Alcohol
Tobacco and Firearms
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Peter Taft

SUPREME COURT

ENVIRONMENT NEPA

MEANING OF PROPOSAL AND EXISTING AGENCY REVIEW
PROCESS UNDER NEPA SECTION 1022 42 U.S.C SEC
4332 UNTIL THE I.C.C FORMULATES ITS PROPOSAL IT
NEED NOT ISSUE AN EIS DURING THE PUBLIC HEARING PHASE OF
GENERAL REVENUE PROCEEDING

Aberdeen Rockfish Co SCRAP SCRAP II
S.Ct No 731966 June 24 1975 D.J 9014501

This case is reported at 422 U.S 289 and is the
sequel to SCRAP 412 U.S 669 1973 It reversed three-
judge district court 371 F.Supp 1291 which set aside an
Interstate Commerce Commission order terminating general
revenue proceeding without declaring freight rate increases
filed by the Nations railroads to be unlawful The environ-
mental impact statement EIS issued by ICC was deemed in-
adequate and the district court ordered ICC to reopen the
general revenue proceeding prepare better EIS taking into
account the environmental impacts of the allegedly disadvanta
geous position in the overall rate structure of supposedly
high rates for recyclable commodities hold hearings and
finally reconsider its prior decision which had allowed rate
increases on recyclables to take effect

The Supreme Court over one partial dissent reversed
and held that ICC was excused from reopening the general reve
nue proceeding because the EIS was adequate To the claim that
the underlying rate structure discriminated against recyclables
and would inhibit their movement the Court noted that ICC was
conducting separate investigation of the rate structure which
was not yet complete It was plainly incorrect of the
district court therefore to apply exacting review standards
appropriate perhaps to the separate ratestructure investiga
tion to the instant general revenue proceeding responsive
primarily to the financial crisis of the railroads The Court
also stressed that ICC forebearance from invalidating an over
all rate increase in general revenue proceeding still left
open the legality of particular rates for later proceedings
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Of significance was the procedural timing of the EIS
which the Supreme Court approved The district court had held
that the EIS should have been issued at the time ICC held hear
ings in the general revenue proceeding claimed to be the
existing agency review process under NEPA instead of its
issuance after such hearings But the Supreme Court emphasized
that NEPA requires an EIS to accompany proposal and there
was no federal-agency proposal in being until after the hearing

Staff Raymond Randolph Office of Solicitor
General William Cohen Land and Natural
Resources Division

COURTS OF APPEALS

ENVIRONMENTAL IMPACT STATEMENT COVERAGE REQUIRED BY
NEPA INDEPENDENT UTILITY AS SEPARATE MAJOR FEDERAL ACTION
IS MIXED QUESTION OF LAW AND FACT AFTER TRIAL THE STRAW-
BERRY SYSTEM WATER DEVELOPMENT COMPONENT OF THE BONNEVILLE
UNIT OF THE CENTRAL UTAH PROJECT HAS INDEPENDENT UTILITY

Sierra Club et al Starnm et al C.A 10
No 741425 November 29 1974 rehearing denied December 23
1974 507 F.2d 788 D.J 9014846

Four corporate environmental organizations sued the
Secretary of the Interior the Commissioner of Reclamation
and certain water conservancy districts of the State of Utah
The plaintiffs sought to enjoin further construction work on
the Strawberry Aqueduct and Collection System Strawberry
System of the Bonneville Unit one of six component Units of
the Central Utah Project

The Bureau of Reclamation and the Department of the
Interior issued an environmental impact statement which was
limited to the Strawberry System although it also dealt
extensively with the Bonneville Unit and other units within the
Central Utah Project The plaintiffs claimed that the EIS was
too narrow in scope because it did not address further in
crements planned for the Bonneville Unit or for the Central Utah
Project

After trial the district judge found that the Straw
berry System has an independent utility of its own and can
operate and function separately from the remaining unconstruct
ed systems of the Bonneville Unit or other units of the Central
Utah Project The judgment for the federal and state defend-
ants held that the EIS complied with the National Environmental
Policy Act of 1969 NEPA
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The court of appeals affirmed In reviewing the
district courts findings and judgment the court treated the
independent utility of the Strawberry System as mixed
question of law and fact

By that we mean that the issue as to
whether the Strawberry system is
unit unto itself and can stand on
its own two feet or on the contrary
whether it is so intertwined with the
rest of the Bonneville Unit and the
Central Utah Project that it is but
an increment of the larger plan is
essentially one of fact Then whether
the facts as thus found by the trial
court permit the Strawberry system to
be classified as an independent major
Federal action is essentially
question of law

The court of appeals accepted the district courts factual
finding of the Strawberry Systems independent utility
because it had more than adequate support in the record

The court of appeals also concluded that as matter
of law from the evidence it was proper to treat the Strawberry
System as an independent major federal action under NEPA
without requiring final impact statement for something more
than the Strawberry system The court of appeals relied
on the Fifth Circuit decision in Sierra Club Callaway
Trinity River 499 F.2d 982 1974 and the district court
decision in Environmental Defense Fund Inc ArmstrongNew Melones Dam 352 F.Supp 50 affirmed 487 F.2d 814C.A 1973

Staff Dirk Snel and Andrew Walsh
Land and Natural Resources Division



61

PUBLIC POWER

PREFERENCE RIGHTS ON SALE OF FEDERALLY OWNED
ELECTRICITY

Arizona Power Pooling Assoc Morton C.A
Nos 741167 741168 741173 December 17 1975
D.J 9014366

In an opinion modified on petition for rehearing
the court held that the federal reclamation law preference in
favor of publicly owned power companies applies on sale of
federally owned power to converted coalfired plants as well
as hydroelectric plants

The court held that when the United States entered
into contract for portion of the power from the Navajo
Project in anticipation of using that power in the Central
Arizona Project C.A.P the preference attached to the
federal share of power generated in the interim before the
opening of the C.A.P On remand the Secretary is directed to
offer the power to the publicly owned companies and not the
privately owned ones with which he has contracted

On trial however the Secretary may show bona fide
efforts to apply the preference before contracting or that the
C.A.P.s efficiency will be impaired by selling power to
preference customers

The court also rejected arguments that Congress had
ratified the contracts of sale to private power companies by
appropriating funds after the Secretary had submitted his power
sale plans to Congress The court found no record that
Congress knew about potential preference customers

Finally the court refused to discuss our position
raised at oral argument that the Secretary really never had
electric power to sell since as part of the original contracts
the Secretary had traded away any interim power in exchange for

reduced cost to the United States of participating in the
Navajo Project We asserted that the Secretary had discretion
to do this and could not in effect be required to buy power for
resale The court restricted its consideration to points in
our brief

Staff Assistant United States Attorney Richard
Allemann Ariz Carl Strass Land and
Natural Resources Division
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HIGHWAYS PRELIMINARY INJUNCTION DENIED

Public Interest Research Group of Michigan
Brinegar C.A No 742329 June 1975 517 F.2d 917
D.J 9014697

Plaintiffs sought to enjoin construction of high-
way intersection modification project in Michigan alleging
violation of NEPA and the Federal Highway Act On June 21
1973 their motion for preliminary injunction was denied No
action was taken until August 12 1974 when the preliminary
injunction was again sought It was denied September 29 1974
and this appeal was taken The court of appeals affirmed
stating that the project was substantially completed the
adverse effects would be negligible and ultimate success on
the merits was uncertain

Staff United States Attorney Frank Spies
W.D. Mich Edward Shawaker Land
and Natural Resources Division

PUBLIC LANDS CLAIM OF LAND WITHIN BOUNDARIES
OF NATIONAL FOREST HELD VALiD

Gendron U.S C.A No 742628 October 22
1975 D.J 90151361

Gendron brought an action against the United States
to quiet title to land which had been administered as part of

national forest for more than 70 years The land had been
deeded to the United States under statute which permitted
the grantor to select an equal quantity of vacant public land
open to settlement but that selection had never been made
Gendron purchased the claim from the alleged successors of the
grantor The district court dismissed the action with pre
judice because Gendron had not begun the action within the
applicable statute of limitations because the assignment of
the claim was invalid and because Gendrons chain of title
was defective 402 F.Supp 46 The court of appeals affirmed
on the basis of the district court opinion

Staff Lawrence Shearer formerly of the
Land and Natural Resources Division
Edward Shawaker Land and Natural
Resources Division
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CONDEMNATION LANDOWNERS THEORY AS TO

HIGHEST AND BEST USE HELD SPECULATIVE

U.S 158.24 Acres in Bee County Texas R.J
Welder Jr C.A No 742361 June 30 1975 D.J 33-45

71312

The United States condemned small parcel of land

out of 2000acre tract Prior to jury trial the trial

judge held hearing to decide the highest and best use of

the land in the view that the question was for the judge to

decide United States Reynolds 397 U.S 14 1970 The

landowner presented testimony that the highest and best use

was for ranchettes small recreational tracts The United

States argued for ranching in conjunction with the parent

tract The judge decided for the United States and the case

was tried accordingly On appeal the court held that the

landowners testimony was speculative and thus properly
exluded from the jury The issue whether the highest and best

use was for the judge or the jury to decide was explicity
left unanswered

Staff Edward Shawaker Land and Natural

Resources Division

INDIANS UNRECOGNIZED INDIAN TRIBE HELD

BENEFICIARY OF TRUST RELATIONSHIP
WITH THE ULITED STATES WITH
REGARD TO ITS CLAIMS TO LAND

Passamaquoddy Tribe Morton C.A Nos 75-1171

751172 December 23 1975 D.J 9024235

The court affirmed the decision of the district

court and held that the Indian Nonintercourse Act of 1790

now 25 U.S.C sec 177 applies to the Passamaquoddy Tribe
which we admitted was tribe in the ordinary sense even

though it has never been formally recognized by the United

States That Act forbids the transfer of any claim of land

by any tribe of Indians except under the authority of the

United States The court held that the 1790 Act creates

fiduciary duty to protect the tribes occupancy of its land

but emphasized that the Act created no greater fiduciary duty

Staff Edmund Clark Edward Shawaker

Land and Natural Resources Division



64

PUBLIC LANDS TRESPASS TO TRY TITLE ACTION

United States Denby C.A No 741440
November 12 1975 D.J 90151205

In an action by the United States to quiet title to
land in the Sabine National Forest Shelby County Texas the
court of appeals applied Texas law to several surveys and
deeds which were construed as showing title to the disputed
land good in the United States

Staff Carl Strass Land and Natural Resources
Division

STATE COURT

WATER LAW STATE COURT JURISDICTION

Holcornb Department of Agriculture Forest Service
S.Ct New Mexico No 10336 November 10 1975 D.J 90-12
1011

Holcoinb sued the Forest Service for injunctive
relief and money damages for infringing his alleged water
right The state trial court entered an award partially
adjudicating the spring at issue On appeal the United States
argued that federal consent to suits over water rights was
limited to general stream adjudications 43 U.S_C sec 666
United States District Court for Water Div No 401 U.S
527 529 1971 In one-page order the New Mexico Supreme
Court directed the trial court to set aside its decision and
judgment and enter new judgment dismissing the suit for lack
of jurisdiction

Staff Assistant United States Attorney James
Grant N.M Carl Strass Land and
Natural Resources Division


