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COMMENDATIONS

Assistant United States Attorney Nathaniel L. Gerber,
Southern District of New York, has been commended by William
E. Hall, Director, U.S. Marshals Service, for his efforts in
successfully representing the Service in a case involving a
long series of administrative and judicial proceedings in
connection with a complex personnel matter.

Assistant United States Attorney William Brandt, Southern
District of New York, has been commended by Robert B. Webber,
Associate General Counsel, U.S. Small Business Administration,
for his outstanding efforts in representing the SBA in a class
action which charged SBA with a pattern and practice of sex
discrimination in its loan policy. The lawsuit, Loercher v.
Small Business Administration, was dismissed.

Assistant United States Attorney Paul E. Troy, District of
Massachusetts, has been commended by Richard F. Bates, Special
Agent in Charge, Federal Bureau of Investigation, for his
outstanding assistance to Bureau Agents and admirable perform-
ance in the successful prosecution of a difficult interstate
shipment theft case.

Assistant United States Attorney Edmund G. Noyes, District
of Arizona, has been commended by Leon M. Gaskill, Special
Agent in Charge, Federal Bureau of Investigation, for the
superior manner in which he handled a case which resulted in
defendant's conviction on 8 counts of conspiracy, misapplication
of Indian funds and interstate transportation of stolen property.

Assistant United States Attorney William J. Kelleher,
Southern District of New York, has been commended by Charles
H. Johnson, Assistant Chief Counsel for Enforcement, Food and
Drug Administration for the fine representation he provided an
FDA client during the preparation and trial of the case, U.S.
v. Articles of Drug***"Dihycon", etc.

Assistant United States Attorney Eliot Norman and Robert
W. Jaspen, Eastern District of Virginia, have been commended
by Rufus L. Billups, Brigadier General, U.S. Air Force, for
their outstanding work in a discrimination suit filed against
the Secretary of Defense by approximately 1,900 employees of
the Defense General Supply Center , Their efforts resulted in
a favorable settlement for the United States, in a case that
could have had potentially drastic repercussions for the
government.
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Assistant United States Attorney Justin Williams, Eastern
District of Virginia, has been commended by U.S. Attorney
William B. Cummings for his outstanding efforts in the prosecu-
tion of James Eddie Daniels, an underworld kingpin in Ports-
mouth, Virginia, who controlled heroin traffic and loan sharking
in that city for many years. Mr. Williams' efforts coordinated
a most effective federal/state, joint task force with the
Virginia state police, police of the cities of Portsmouth,
Chesapeake and Norfolk, the Commonwealth Attorneys of those
Cities, the Drug Enforcement Administration and the Federal

Bureau of Investigation to bring this prosecution to a
successful conclusion.

Assistant United States Attorney Joseph T. Cook, Southern
District of California, has been commended by Gordon E. Wilde,
District Counsel, Veterans Administration, for his excellent
work in the defense of Labrecque v. United States, an action

involving the suicide of a veteran-patient in a Veterans
Administration Hospital.
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POINTS TO REMEMBER

UNITED STATES ATTORNEYS' MANUAL--BLUESHEETS

The following 'bluesheets' have been sent to press in accord-
ance with USAM 1-1.550 since the last issue of the Bulletin.

Date Affects USAM Subject

7/12/77  9-7.012 Electronic Surveillance; Scope of
Title III

7/12/77  9-7.013 Consensual Monitoring

7/19/77 9-42.450 H.E.W. Project Integrity

7/28/77 9-2.140 Compromises of Civil or Tax Liability

(Executive Office)

UNITED STATES ATTORNEYS' MANUAL--ADDENDUM TO CUMULATIVE LISTING
OF CURRENT BLUESHEETS

A cumulative listing of all current bluesheets which have
been issued pursuant to USAM 1-1.550, was transmitted in the
U.S. Attorneys' Bulletin, Vol. 25, No. 14, dated July 8, 1977.
Due to administrative oversight, two Bluesheets were inadvertently
excluded from that listing. Please insert by pen and ink on
your cumulative listing the following two Bluesheets.

Date Affects USAM Subject

Undated 3-4.000 Sealing and Expungement of Case Files
Under 21 U.S.C. 844

5/31/77 9-11.230 Grand Jury Subpoena for Telephone Toll
Records

(Executive Office)
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- ACCESS TO AND DISCLOSURE OF TAX RETURNS IN A NONTAX CRIMINAL CASE

Section 1202 of the Tax Reform Act of 1976 (26 U.S.C. 6103)
became effective January 1, 1977. It is exerting and will
continue to exert considerable influence on the investigation
and prosecution of criminal cases utilizing tax material in the
custody of the Treasury Department. In anticipation of the
difficulty that would arise in implementing the amended § 6103
provisions, the Criminal Division, in 1976, issued preliminary
guidance and notification in the form of Memos No. 837, 841 and
843. More substantial guidance material is now being prepared
and will soon be sent to your office as a revision of USAM 9-4.900.
This revised material will supersede the above-mentioned Memos.
Becagse of its importance, it is suggested that your staff be
apprised of the contents of the material upon its arrival.

Questions involving the material or its implementation may
be d}rected to Richard Owens, Legislation and Special Projects
Section, Criminal Division, FTS 739-3793,.

(Criminal Division)

* * *

FINANCIAL STATUS FORM (OBD-132)

The Financial Status Form (OBD-132) has been superseded by
Form OBD-500, Financial Statement of Debtor, April 1977 edition.
Form OBD-500 is a major improvement over previous editions which
include forms numbered CIV-0T-8 and DJ-35, however, the format
of Form OBD-500 could be further improved. Your comments and
suggestions for revisions should be made on the attached copy of
the form and sent to Mr. C. William Lengacher, Chief, Judgment
Enforcement Unit, Civil Division, Room 314, TODD Building,
Department of Justice, Washington, D.C. 20530.

If required, immediate action should also be taken to procure
a six month supply of Form OBD-500 through normal supply channels.
Upon receipt of Form OBD-500, the superseded forms (OBD-132,
CIV-0T-8 and DJ-35) should no longer be used.

(Civil Division)

*
%
%
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UNITED STATES ATTORNEY APPOINTMENTS

The following Presidentially-appointed United States
Attorneys have entered on duty. The Executive Office staff takes
this opportunity to extend its hearty welcome.
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Missouri Western

Ronald S. Reed

DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY
Alabama Northern J.R. Brooks, Jr. 7/6/77
Alabama Southern William A. Kimbrough 7/31/77
Arizona Michael D. Hawkins 6/3/77
Colorado Joseph F. Dolan 8/2/77
Connecticut Richard Blumenthal 7/7/77
Georgia Northern William L. Harper 7/7/77
Georgia Middle Denver L. Rampey, Jr. 8/1/77
llllinois Northern Thomas P. Sullivan 8/19/77
Illinois Eastern James R. Burgess 7/21/77
Indiana Southern Virginia D. McCarty 6/17/77
Kansas James P. Buchele 7/19/77
Kentucky Eastern Patrick H. Molloy 7/5/77
Kentucky Western Albert Jones 8/5/77
Louisiana Middle Donald L. Bechner 8/8/77
Maine George J. Mitchell 5/9/77
Massachusetts Edward F. Harrington 8/1/77
Michigan Eastern James K. Robinson 8/15/77
Minnesota Andrew W. Danielson 6/21/77

8/9/717
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DISTRICT UNITED STATES ATTORNEY ENTERED ON DUTY
New Hampshire William H. Sheheen 8/9/77

Norfh Carolina Eastern George M. Anderson 6/6/77

North Carolina Middle Henry M. Michaux 7/18/77
North Carolina Western Harold Edwards 8/1/77

North Dakota James R. Britton 6/2/77

South Carolina Thomas E. Lydon, Jr. 4/13/77
South Dakota David V. Vrooman 5/16/77
Tennessee Middle Harold D. Hardin 7/5/77
Tennessee Western W.J. Michael Cody 4/1/77

Texas Northern Kenneth J. Mighell 8/5/77

Texas Eastern John H. Hannah, Jr. 8/4/77
Washington Eastern James J. Gillespie 7/27/77
Washington Western John C. Merkel 6/2/77

West Virginia Southern Robert B. King 8/5/77

(Executive Office)
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UNITED STATES ATTORNEYS' MANUAL--TRASMITTALS
The following United States Attorneys' Manual Transmittals

have been issued to date in accordance with USAM 1-1.500.
This listing may be removed from the Bulletin and used as a check
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list to assure that your Manual is up to date.

In the future,

we will provide this cumulative listing on a monthly basis.

Transmittal Transmittal Date of Contents
Affecting No. / Date Text
Title Mo/Day/Yr
1 1 8/20/76 8/31/76 Ch. 1,2s&3
2 9/3/76 9/15/76 Ch.5
3 9/14/76 9/24/76 Ch.8
4 9/16/76 10/1/76 Ch.4
5 2/4/77 1/10,77 Ch.6,10&12
6 3/10/77 1/14/77 Ch.1l1
7 6/24/77 6/15/77 Ch.13
2 1 6/25/76 7/4/76 Ch. 1 to 4
2 8/11/76 7/4/76 Index
3 1 7/23/76 7/30/76 Ch.1l to 7
2 11/19/76 7/30/76 Index.
4 1 1/3/77 1/3/77 Ch.3 to 15
2 1/21/77 1/3/77 Ch.1 & 2
3 3/15/77 1/3/77 Index
5 1 2/4/77 1/11/77 Ch.l to 9
2 3/17/77 1/11/77 Ch.10 to 12
3 6/22/77 4/5/77 Revisions to

Ch. 1 -8
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3/31/77
4/26/717
11/18/76
3/16/77
1/4/77

1/21/77
5/13/77

6/21/77
1/12/77

1/15/77
1/18/77

1/31/77

2/2/77

3/16/77

1977

1/19/77
1/19/77

11/22/76
11/22/76

1/7/77

9/30/77
1/7/77

9/30/76
1/10/77

1/10/77
1/17/77

1/17/717

1/10/77

1/17/77

o. 17 @)

Ch.l to 6
Index
Ch.l to 6
Index
Ch.4 & 5

Ch.l to 3
Index
Ch.3 (pp 3-6)

Cho4'll'l7I18l
34,37,38

Ch.7,100,122

Ch.12,14,161
40,41,42,43

Ch. 130 to
139

Ch.l,z,s,lollsl
101,102,104,
120,121

Ch.20,60,61,63,
64,65,66,69,70,
71,72,73,75,77,
78,85,90,110

(Executive Office)



-

S T T N e

L Seattm e T

o §

O UL R

e

K3

iy

R A SO T Y S A TR b

VOL.

343
25 AUGUST 19, 1977 NO. 17

CIVIL RIGHTS DIVISION-«ORGANIZATION AND FUNCTIONS

The following organization and functional statement for the

Civil Rights Division is transmitted for your immediate information
and office use.

Attorneys' Manual upon future revision of Title 8, Civil Rights
Division.

This information will be incorporated in the U. S.

VUL RIGEITS DIVISION

Drew 5. Days, IIT
Assictant Attornes General
Room 5643 Main Justice
{202) 73c-2i31

Janes P, Twner
Deputy Assistant Attorncey Goneral

Rocri '1746 Main Justice

(202} 739-31223

has oversight rosgcraibility for Bploynmeic Section,

Federal Prograins S=cticn, Vocing Secticn, and Offic:

of Indian Richts; ix fcting Assistant Attornav General

Nl Dy LS

in the ebsence of :

3 Sy D,—-‘:'C
SUlasy O 2. e LY e

Frank M. Danbaugh

Deputy Zssistant ZAitormey Coneral
Rooin 5632 Main Justice

(202) 739-3845 .

Brian'K. Landsberg
Chief, Appellates Secticn

has ovarsight recponsibility for Edvcation Secticn,
Public Accomrodations and facilities Sectica, Housing
Section, and Office of Special Litigation; is Acting
Assistant Mtorncy Ganerzl in the absence of Mr. Days
ard . Turner.

Deputies - Walter W. Rarnett

Frank D. Allen
Roam 5740 Main Justice

(202) 739-2195

David L. Fose
Chief, Emploszment Section
Room 4712 Main Justice

has responsibility for the Division's appellate and
legislative matters in all subject arcas.

Deputies - Robert 7. Moore
William R. Fenton

(202) 739-3831

has responsibility for enforcement of equal amployment
opportunity laws zgainst public cmployers, Federal
contractors and contractors involvad in faderally financed
projectz, mainly Title VII of the Civil Rights Act of
1964 and Executive Order 11246.
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"lexander C. Ross ) Deputies - Thomas M. Keeling
chief, Education Section : : Joseph D. Rich

Poom 7722 Main Justice
(202) 739-4092

has responsibility for enforcement of fedaral equal
educational cppecrtunity laws and the enforcement of

equal employment opportunity laws oz they affect employees
of public educational institutions. .

Frank E. Schwelb Deputies - Walter Gorman
Chief, Housing Section Charles D). Benncstt, Jr.

Room 1014 Todd Building
(202) 739-4123

| .
R R A R VAR A P i 5 iardm v 7

Ty

?;z has responsibility for enforcemment of federal fair housing
% law, Title VIII of the Civil Rights Act of 1968 and the
Ecqual Credit Opportunity Act vhich prohibits discrimination
E in any credit transacticn on the bhasis of rece, colcr,

¢ religion, sex, national crigin, marital status, or Tecaipt
of public assistance benefits.

i Gerald W. Jones Deputy - Barry H. Weinbez
Chief, Voting Section °

Rocm 5525 Main Justice

E (202) 739-2167

g : has responsibility for enforcement of the Voting Rights
" Act of 1965, as amended in 1970 and 1975, end the Overseas

Citizens Voting Rights Act.

- William L. Gardner Deputies - John F. Couvoy

: Chief, Criminal Section Daniel ¥. Rinzel
Room 7629 Main Justice

o (202) 739-4067

&

has responsibility for enforcement of a nurber of criminal
statutes designed to preserve personal liberties. To

of these laws prohibit persons fiom acting under cotow

of law or in conspiracy with cthers to irterfere with cr
deny the exercise of fecderal constitutional rigats. Gther
laws prohibit the Inlding of individuals in pecnage or
involuntary servitude.

Stephen Koplan Deputy - Mary A. Planty
Chief, Federal Programs Section

Roam 1021 Safeway Building

(202) 739-4734

has reéponsibility for enforcement of Title VI of the
Civil Rights Act of 1964 and the nondiscrimination
provisions of the revenue sharing act, the Crimo Control
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Act of 1973, the Conprehensive nployment aryi Training
Act of 1973, and tiic Housing and Commmity Develornrnt
Act of 1974. Tt is aleo wesponsible for coosdinaiing tihe
implementation of Title VI by the Fuderal grant agoncias.

Jasse H. Queen . Deputy - Paul S. Lawranzo
Chief, Public Accomaodations and
Facilities Section
Room 5712 Main Justice
(202) 739-4701

has responsibility for enforcement of Titles I¥ and 11T

of the Civil Rights Act ¢f 1964 which pronibit discriminotion
in places of public accormodations and in public facilitios;
also responsiblc for protecting and ensaring the constitucional
rights of persons confined in state and local prisons and
jails.

James M. Schcwrerhoin

Director, Office of Indian Rights
Room 604 Todd muilding

(202) 739-4151

has responsibility for enforcement of Title II of the
Civil Rights Act of 1262 (the Indian Bill of Rights)
which prohibits tribal govermm:sats fran denying certain
constitutional rights to individuals; the Office also
enforces all stalutes wider the jurlicaiction or the
Civil Rights Division when they affect Indians.

L. Michael Thrasher

Director, Office of Special Litigation
Room 7339 Main Justice

(202) 739-5303

has responsikilicy for establishing and protecting the

constitutional rights of children and mentally and physically
handicapped persons of all ages. :

(Civil Rights Division)
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AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL PROCEDURE--H.R. 5864

On July 30, 1977, the President signed H. R. 5864, a bill
approving, disapproving, and making amendments to the proposed
changes in the Federal Rules of Criminal Procedure that had
been promulgated by the Supreme Court and that were due to
take effect on August 1, 1977. The bill supersedes the Court's
proposed Rules. The Rules enacted in H. R. 5864 have an
effective date of October 1, 1977. Thus, until that time, the
present Rules remain in effect.

A copy of the bill as enacted is attached. In summary, the
bill takes the following actions with respect to the Court's
proposed Rules:

1. Rule 6(e) is rewritten. It permits, without a court
order, the disclosure by an attorney for the government of
grand jury information to other government personnel for the
purpose of assisting such attorney in the performance of his
duties relating to the enforcement of Federal criminal law. A
court order will be required for such a disclosure if for the
purpose of enforcing noncriminal laws. A knowing violation of .
the Rule is treated as a contempt of court, and the names of all
government personnel to whom a disclosure is made for criminal
law purposes must be promptly filed with the district court.

2. The Supreme Court's proposed amendment to Rules 23 (b)
and (c) are approved. These changes allow the parties to
stipulate after trial commences, and with the approval of the
court, that a jury may consist of any number less than 12.
Paragraph (c) is changed so that finding by the court, in a trial
without a jury, may be oral.

3. The Act disapproves the Supreme Court's proposed
amendment to Rule 24, thus retaining current law on the number
of premptory challenges to prospective jurors.

4. The Court's proposed new Rule 40.1 to change the
existing statutory procedures for removal of criminal cases from
state to Federal court is disapproved after concluding that
an amendment to 28 U.S.C. 1446 is non-appropriate. An amendment
similar to the Supreme Court proposal has been proposed for

H. R. 8253 which is presently pending in the House Committee
on the Judiciary. i}

5. Rule 41(c) is amended to establish a new oral
(e.g. telephonic) procedure for the issuance of a search warrant
where circumstances make it reasonable to dispense with a written
affidavit to be presented in person to a magistrate. This new
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rule covers situations in which the circumstances are not
sufficiently "exigent" to justify the seripus'step of conducting
a warrantless search, yet there exists a significant possibility

that critical evidence would be lost in the time necessary to
obtain a warrant by traditional means.

The requestor and any witness must be under oath.

The finding of probable cause may be based on the same type
of evidence appropriate for a warrant upon affidavit.

Absent a finding of bad faith by the government--the
magistrate's judgment that the circumstances made it reasonable
to disperse with a written affidavit--is not a ground for granting
a motion to suppress evidence.

Section (c) (2) (B), (C), (D), and (F) also deal with the
technical requirements for original, duplicate original and the

filing of the warrants. The treatment of these copies should be
reviewed,

(Criminal Division)
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AUTHORIZATION TO DISMISS INDICTMENTS AND INFORMATIONS

Section 9-2.146 of the United States Attorneys' Manual
provides that, with certain exceptions, Criminal Division
approval is no longer necessary to dismiss indictments and
informations, thus removing the necessity of submitting a Form
No. USA 900 "Authorization for Dismissal of Indictment and
Information."

The three exceptions to this general provision are that
Criminal Division approval is required before dismissing, in
whole or in part, an indictment, information or complaint:

(1) obtained by an attorney from the Division or authorized by
the Division pursuant to 9-2.132 et seqg.; (2) involving

18 U.S.C. 871 (threats against the President); (3) involving
fictitious and false registration under the Military Selective
Service Act of 1967.

Generally, if you returned an indictment, information or
complaint without Criminal Division approval, then you can
dismiss the same without approval.

(Criminal Division)
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[Report No. 85-354]

IN TIE SENATE OF TITE UNITED STATES

Arrin 20 (legislative day, Frsnvary 21), 1977

Read twice and referred to the Committee on the Judiciary
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Jury 20 (legislative day, May 18), 1977

Reported by Mr. Roverr C. Byro (for My, MeCrrnrax), with an amendment,

[Strike out all after the enacting cluuse and insert the part i;rirnled in italic]

AN ACT

To approve with modifications certain proposed amendments to

the Federal Rules of Criminal Trocedure, to disappiove
other such proposed amendments, and for other related

purposes.

Be it enacted by the Scnale and Iouse of Representa-

AR L

tives of the United States of America in Congress assembled,

That nelwithstandine the first seetion of the Aeb entitled

W NN -

“An Aeh to delny the effective dute of ecrinin propescd
amendments to the Federsd Rules of Crimingl Procedure

<

and eerinin other rales promulented by the niled States

(=

7 Supreme Court™ {Publie daw =048 approved duly &
8 -1-()"(»)- the umendinents to mkw tH{e)s 255 25 405 and

II
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2
414e)(2)- of the Rules of Criminnl Drocedure for the United
States distriet eourts whieh are embraced by the erder en-
tered by the United Stetes Supreme Cours on Aprl 26;
3976; shall take effeet only as previded in this Aet-

Se. 2. {a} The amendment proposed by the Supreme
Gourt to rile G{e} of such Rules of Criminal Procedure is
approved in & modified form as follows: Sueh rule 6{e} is
Wwyﬂm@m%mmm&&sm&
dietment shell be kepb seeret” and all that follows throush
“4he elerk sholl seal?? and inserting in liew thereof the follove
ing: “The federal magistrate to whom an indietment is
retarned mey direct thab i shall be kept seeros undl the
defendant is in eustody or has been released pending triak
Thereupen the elerk shall sealZ.

Coust to rule 23{b) of suech Rules of Criminal Procedsro is

{2} The amendment proposed by the Supreme Cowrt to
rale 23-{e} of such Rules of Criminal Proceduro is approved
iﬂ&medi-ﬁedfmmﬁs%m}hde%{e)—eis&eh%esef
Criminal Procedure is amended hy striling out the first sen-
tenee and mserttne i lien thereof the followine: “In o ense
tried without & jury the conrt shall make o seneral findins
and in nddition i the defendnitt is found auibty st nuke &

specind finding ux (o the fucks; uless sueh spocied findine is
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sintved by the defendunt: Suehr cenernd findings and special
findires piny be made orallb=

{e} Fhe nmendments proposed by the #mpwme Gourt
to rile 24 of sueh lindes of Crinvinnl Proeedure s disap-
proved and shall not tule effeet:

{d} Fhe amendment proposad hy the Suprente Court to
sueh Ruathes of Criminal Proeedure; adding o new rake destg-
aated as rule 4045 is disapproved and shall net take effeet:

+e} The amendnient propesed by the Supreme Court to
rile 41-{e} of sueh Rules of Criminal Proeedure is disap-

- proved and shall not take effeet

See: 3. {a) The first seetion of this ket shall take ef
feet en the date of the enaetient of His ek

{b) Seetion 2 of this Aet shall take effect Oetober 1
39+
That notwithstanding the first section of the Act entitled “An
Act to (chay the effective date of certain proposed amendments
to the Federal Rules of Criminal Procedure and certain other
rules promulgated by the United Stales Supreme Court”
(Public Law 94-549, approced July 8, 1976) the amend-
menls lo rules G(e), 23, 24, 501, and $1(c)(2) of the Iules
of Criminal Procedure for the United Stales districl courls
which are embraced Ly the order citeved by the United States
Supreme Cowrt on April 26, 1976, shall take effect only as

provided in this el
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SEc. 2. (a) The amendment proposed by the Supreme

9 Court to subdivision (e) of rule G of such Rules of Criminal

3 Procedure is approved in a modificd form as follows: Such

4 subdivision (¢) is amended to read as [ollows:

5

© N = O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

“(e¢) SECRECY OF PROCEEDINGS AND DISCLOSULRE.—

“(1) GENERAL RULE—A grand juror, an infer-
preter, a stenographer, an operator of a recording device,
a typist who transcribes recorded {estimony, an
attorney for the Government, or any person {o whoin
disclosure is made under paragraph  (2)(4) (i)
of this subdivision shall not disclose malters occurring
before the grand jury, cxcept as otherwise provided for
in these rules. No obligation of secrecy may be imposcd on
any person cxcept in accordance with this rule. A Lnouw-
ing violation of rule G may be punished as a contempt of
court.

“(2) EXCEPTIONS.—

“(A) Disclosure othcrwisc prolril}ii('rl by this
rule of matters occurring beforc the grand jury, other
than its deliberations and the vote of any grand
juror, may be made to— |

“(1) an altorney for the governmen! for use

. the performaner of such atlorney’s duty; a:d

“(i1) such government personncl as are

deemed necessary by an attorney for the govern-
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ment 1o assist_an altorney for the government
in the performance of such atlorney’s duly lo
enforce Federal criminal law.
“(B) Any person to whom mallers are dis-
closed under subparagraph (A)(ii) of this para-

graph shall not utilize that grand jury material for

. any purpose olher than assisting the attorney for

the goverament in Uw performance of such attorncy’s
duty lo' enforce Federal criminal law. An atlorney
for the government shall promptly provide the district
court, before which was impancled the grand jury
whose material has been so disclosed, with the names
of the persons to whom such disclosure has Ubeen
made.

“(C) Disclosure otherwise prolibited by this
rule of matlers occurring before the grand jury may
also be made—

“(i) when so direcled by a courl prelimi-
narily fo or in connection with a judicial
procecding; or

“(it) when permitted by a court at the
request of the defendant, upon a showing that
“grounds may exist for a motion to dismiss the
indictment because of matlers occwrring hejore

the grand jury.

H.R. O86G4-—-2
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6
“(3) SEALED INDICTMENTS.—T'he Federal mayts-
trale to whom an indictment is returned may direct that
the indictment be kept secret until the defendant is in
cuslody or has been released pending trial. Therewpon

“the derk shall seal the indictment and no person shall

‘disclose the return of the indictment evcept when ncces-

sary for the issuance and cxccution of a warrant or
summons.”. '

- (b) The amendments proposed by the Supreme Court
to subdivi.sions} (b) and (c) of rule 23 of such Rules of
Criminal Procedure are approved.

(c) The amendment proposed by the Supreme Court to
rule 24 of such Rules of Criminal Procedure is disapproved
and shall not take effcct.

(d). The amendment proposed by the Supreme Court to

such Rules of Criminal Procedure, adding a new rule desig-

nated as rule 0.1, is disapproved and shall not take cjfect.

(e) The amendment proposed by the Supreme Court lo

“subdivision (c) of rule 41 of such Rules of Criminal Pro-

cedure is approved in a modified form as follows: Such sub-
division (c) of the Federal Rules of Criminal Procedure is
amended—
(1) by striking out
“Cc) IssvANcE AND CoONTENTS.—A warrant shall”

and tuscrting in licw thereof the following:



T

. )] “(c) 1sscaxcr axn CONTENTS.—

9 “U1) WarraNr vroxN Arripavir.—dA warrant
f 3 other than a warrant upon oral icstimony under para-
; 4 graph (2) of this subdivision shall”; and
§ 5 (2) by adding at the end the following:
g G “(2) WARRANT UPON OR.AL TESTIMONY.—

% 7. - “Y4) GENErAL rRULE—If the circumstances
*

8 make 1t reasonable to dispense with a written affi-
?i 9 davit, a Federal magisirale may issue a warrant
'é 10 based upon sworn oral testimony communicated by
% 11 teleplone or other appropriate meaas.

‘ %“. : 12 . : “(B) Aprricarion—The person who is re-
13 questing the warrant shall prepare a document to be
E 14 known as a duplicate original warrant and shall
o _

E 15 - read such duplicate original warrant, verbatim, fo

16 the Federal magistrate. The Federal magistrate shall

17 enter, verbatim, what is so read to such magistrale

18 on a document to be known as the original warrant.

19 The Federal magistrate may direct that the warrant
20 ~ be modificd.

21 “(C) Issvaxce—If the Federal mayistrate is

22 salisfied that the circumstances are such as to make

23 it reasonable to dispense with a written affidarvit and

.» 24 that grounds for the application cexist or that there

25 is prohable cause to belicve that they eaist, the
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Federal magistrate shall order the issuance of «
warrant by dirccling the person requesting the war-
rant o sign the Fedcral magistrale’s name on the
duplicate original warrant. The Federal magistrate
shall immediatcly sign the original warrant and cuter
on the fuce of the original warrant the eract time
when the warrant was ordered to be issued. The
finding of probable cause for a warrant upon oral
testimony may be based on the same kind of cvidence
as s sufficicnt for a warrant upon affidavit.

“(D) RECORDING AND CERTIFICATION OF
TESTIMONY .—1Vhen a caller informs the Iederal
magistrate that the purpose of the call is to request a

warrant, the Federal magistrale shall immediately

place under oath eack person whose testimony form:

a basis of the application and cach person applying
for that warrant. If a voice recording device is avail-
able, the Federal magistrate shall record Ly means
of such device all of the call aficr the caller informs
the Fedcral magistrate that the purpose of the call
is to request « warrant. Otherwise a stenogrephie
or longhand verbatim record shall be made. If a
voice recording device s used oy a stenographic

record made, the Federal magisteate shall have the
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9
record transeribed, shall certify the accuracy of the
transcription, and shall file a copy of the original
record and the transcription with the court. If a
longhand verbatim record 1s made, the Federal
magistrale shall file a signed copy with the court.

“(E) CoxTENTS.—The contents of a warrant
upon oral testimony shall be the same as the contents
of a warrant upon affidavit.

“(—F) ADDITIONAL RULE FOR EXECUTION.—
The person who evecutes the warrant shall enfer the
exact time of exccution on the face of the duplicate
original warrant.

“(G@) MoTION TO SUPPRESS PRECLUDED.—
Absent a finding of bad faith, evidence obtained pur-
suant lo a warrant issued under this paragraph is
not subject to a motion to suppress on the ground that
the circumstances were not such as to make it reason-

able to dispense with a written afjidavit.”.

" SEC. 8. Section 1446 of title 28 of the United States Code
is amended as follows:
(a) Subscction (¢) is amended to read as follows:

“(c)(1) A petition for removal of a criminal prosceu-

23 tion shall be filed not later than thirty days after the arraign-

24 ment in the State court, or al any time before trial, whichever
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ts carlicr, eveepl that for good caunse shown the Untled Slales
district courl may ealer an order granling the petitioner leave
to file the petition at a laler time.

-

“U(2) A petition for removal of a criminal proseculion

- shall include all grounds for such removal. A failure to state

grounds which exist at the time of the filing of the petition
shall constitule a waiver of such grounds, and « second peli-
tion may be filed only on grounds not existing at the time of
the original pct;'Iio-n. For good cause shown, the United States
district court may grant relief from the limilations of this
paragraph.

“(3) The filing of a petition for removal 0/ a criminal
prosccution shall not prevent the Stale court in which such
prosccution s pending from proceeding further, except that
a judgment of conviction shall not be entercd unless the peli-
tion 1s first denied.

“(4) The United Stales district court to which such
pelition 1s directed shall examine the petition promptly. If
it clearly appears on the face of the petition and any exhibits
annexed thereto that the pelition for removal should not be
granicd, the court shall make an order for its summary
dismissal.

“(5) 1[ the United Staics district court does nol order
the summary dismissal of such pelition, 1t shall order an

coidentiary hearing to be held promptly and after such her-

@
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ing shall make sucl (li.x'/ros."lidn of the petition as justice shall
require. 1f the Uniled Slales district court delermines that
such petition shall be granted, it shall so nolify the Stale -
court in which proscculion is pending, which shall procced
no further.”. o

(b) Subscction (e) is amended by striking out “such
pelition”” and inserting “such petition for the removal of a
civil action” in licu iltcrcn/ .

Skc. 4. (a) The first section of this Act shall take effect
on the date of the enactment of this Act.

(b) Sections 2 and 3 of this Act shall take effect Octo-

ber 1,1977.
Passed the ITouse of Representatives April 19, 1977.
Attest: EDMUND L. TENSHAW, JR,,

Clerl.
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Elliott v. Weinberger, F.24 (C.A. 9, No. 74-1611,
decided July 1, 1977). DJ 137-21-16.

Buffington v. Weinberger, F.2d (C.A. 9, No. 74-3118,
decided July 1, 1977). DJ 137-82-205.

Social Security Act; Recoupment Hearing.

Prior to recoupment of social security overpayments,
the Administration provides the beneficiary with an opportunity
to contest the overpayment determination in writing; an oral
hearing is afforded only after the recoupment proceedings are
instituted. An earlier opinion in these cases requiring prior
oral hearings was vacated by the Supreme Court for consideration
in light of Mathews v. Eldridge, 424 U.S. 319 (1976). On remand,
the court of appeals has held that due process requires an oral
hearing prior to recoupment when the issue involves a request
that the Secretary waive the amount due on the ground that the
recipient was not at fault in retaining the funds. Since this
is the only category of overpayment cases in which credibility
is significant, the court ruled that prior oral hearings are not
required in other types of overpayment determinations.

Attorney: Robert S. Greenspan (Civil Division),
FTS 739-3256.

Jackson v. Kelly, F.2d (C.A. 10, No. 75-1937, decided
June 24, 1977). DJ 157-13-292.

Military Physicians; No Immunity From Malpractice.

In Martinez v. Schrock, 537 F.2d 765, cert. denied,
45 U.S.L.W. 3599, the Third Circuit en banc held that military
doctors are entitled to absolute immunity from medical malpractice
suits by retired, as well as active duty, military personnel.
In this suit by a military dependent, alleging malpractice by
a military doctor in England, the Tenth Circuit sitting en banc
declined to follow the Martinez decision. The Court held that
absolute immunity is not available because a doctor's actions

do not involve the sort of "governmental" discretion necessary
to invoke absolute immunity.

Attorney: Jerre W. Dixon (Assistant U.S. Attorney,
D. Colo.), FTS 327-2065.

Marshall v. Local Union 1374, F.2d4 (C.A. 9, No. 76~
2788, decided June 27, 1977). DJ 156-82-158.

LMRDA; Deadline For Filing Suit.
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Section 402 of the Labor Management Reporting and Dis-
closure Act, 29 U.S.C. §482, provides that the Secretary of Labor
has 60 days within which to file civil actions against labor
unions. The 60-day period commences as of the date a union member
files a complaint with the Secretary alleging misconduct in a
union election. The Ninth Circuit has now ruled that the Secre-
tary's failure to initiate district court proceedings until the
63rd day does not automatically bar the Secretary from suing even
though the defendant labor union neither consented to nor caused
the delay in filing. The court ruled that the 60-day time limit
is not jurisdictional, and the issue in each case is whether the
goals of the Act will be furthered or hindered by permitting the
action to proceed. .

Attorneys: Harry R. Silver (Civil Division),
FTS 739-2689; Frederic D. Cohen
(Civil Division), FTS 739-2786.

Saffron v. Department of the Navy, et al., F.2d (C.A.
D.C., No. 75-1794, decided July 1, 1977). DJ 145-10-160.

Federal Employee's Reinstatement; Statute of Limitations.

28 U.S.C. §2401(a) bars civil actions against the United
States unless a complaint is filed within six years after the
right of action first accrues. The D.C. Circuit has held that
suit by a discharged civilian employee of the Navy was therefore
barred not only with regard to a legal claim for back pay, but
also with regard to an equitable claim for reinstatement. The
court reasoned that both the legal and equitable relief sought
were to vindicate a single and indivisible right, and since the
right was not "cognizable only in equity," the statute of
limitations for legal claims was applicable.

Attorney: Mark H. Tuohey, III (Assistant U.S.
Attorney, D. D.C.), FTS 376-2654.

Taunton Gardens v. Hills, F.2d (C.A. 1, No. 76-1558,
decided May 31, 1977). DJ 145-17-907.

National Housing Act; Operating Subsidies.

In this case, the district court ordered the Secretary
of HUD to implement the "operating subsidy" program on behalf
of the tenants in a particular housing project.” The operating
subsidy program is a component of the section 236 housing pro-
gram, and authorizes the Secretary to make payments to housing
projects to offset rent increases due to higher utility costs.
The district court stayed its injunction, however, pending a
final judgment in Underwood v. Hills, 414 F. Supp. 526 (D. D.C.
1976), appeals pending, Nos. 76-1603, 76-1650 C.A.D.C., in which
the Supreme Court has stayed a nationwide order of the district

@
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court similar to the injunctive relief ordered against the
Secretary here. The tenants appealed, and the court of appeals
has affirmed, holding that the district court did not abuse its
discretion in staying its order pending Underwood, so as not to
deplete the limited resources available for the program while
the Underwood stay remains in effect.

Attorney: Richard D. Glovsky (Assistant U.S.
Attorney, D. Mass.), FTS 223-3489.

United Handicapped Federation v. Andre, F.2d (C.a. 8,
No. 76-1369, decided June 21, 1977). DJ 145-18-374.

Handicapped Rights; Mass Transportation.

The United Handicapped Federation and others brought
this case challenging the sufficiency of efforts of both federal
and state officials to make urban mass transit equipment pur-
chased with federal financial aid fully accessible to all handi-
capped persons. The Eighth circuit, rélying on the Seventh
Circuit's decision in Lloyd v. Regional Transp. Authority, 548
F.2d 1277 (C.A. 7, 1977), found that section 504 of the Rehabil-
itation Act of 1973, 29 U.S.C. §794, does create an affirmative
duty on the part of the defendants to make mass transportation
more accessible. The Court noted that subsequent to the dis-
trict court decision the Urban Mass Transportation Administration

- had promulgated new regulations and guidelines, 49 C.F.R. §§609.

1-.25, 613.204, covering project approvals, and, accordingly
the Eighth Circuit remanded the case so that defendants compli-

ance with the statutes, regulations and guidelines could be
reappraised.

Attorney: John M. Lee (Assistant U.S. Attorney,
D. Minn.), FTS 781-7430. ‘

United States v. Terrey, F.24 (C.A. 5, No. 76-2676,
decided June 22, 1977). DJ 105-76-172.

SBA Loans; Commercial Reasonability.

The United States brought this action to recover on a
guaranty agreement executed by the defendant Terrey to secure
a SBA loan. After the debtor defaulted SBA took over the assets
and sold them at public auction.. The Fifth Circuit acknowledged
that federal law controlled the rights and duties of the United
States when it operated an SBA loan program, but the court found
that SBA had contracted for the application of the Texas ucCcC,
which required that SBA dispose of the debtor's collateral in a
commercially reasonable manner. The court held that SBA's duty
under the commercially reasonable standard could, depending on
the facts, include expenditure of its own funds, and postpone-
ment of the sale of assets, in connection with finding a private
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buyer for the assets. The case was remanded for further proceed- .
ings.

Attorney: LeRoy Jahn (Assistant U.S. Attorney,
W.D. Tex.), FTS 730-6532.

R

Pealo v. Farmers Home Administration, F.2d4 (C.A.D.C.,
Nos. 76-1540, 1541, decided July 21, 1977). DJ 136-16-5.

Attorney's Fees.

Plaintiffs' suit on the merits forced the resumption
of a loan program earlier suspended by the Farmers Home Admin-
istration (FmHA). The district court awarded plaintiffs at-
torney's fees, relying upon the common benefit exception to the
American Rule (which generally precludes an award of fees
absent a statute). In order to avoid the statutory prohibition
contained in 28 U.S.C. §2412, which bars awards of attorney's
fees against the government, the court directed the FmHA to
divert all loan repazments, and to deposit such funds in interest
‘bearing savings accounts until sufficient interest accrued to
pay the amount of attorney's fees awarded.

tae . '
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On our appeal, the D.C. Circuit reversed. The court
held that the common benefit doctrine does not constitute an
exception to the statutory prohibition of 24 U.S.C. §2412, and
that the novel fee payment method created by the district court :
ran afoul of the doctrine of sovereign immunity which, absent
a statutory waiver, bars any attorney's fee judgment that would
expend itself on the public treasury.

g GHIRLAEAY
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Attorney: Paul Blankenstein (Civil Division),
FTS 739-3469.

‘Humphreville v. Mathews, F.2d (C.A.8, No. 76-1875
decided July 22, 1977). DJ 178-10-23. James v. Mathews,
F.2d (C.A. 8, No. 76-1884, decided July 22,
; 1977). DJ 178-10-12. Briney v. Mathews, F.2d
L (C.A. 8, No. 76-1920, decided July 22, 1977). DJ 178-
% 10-11.

Black Lung Act.

The Eighth Circuit has joined the Sixth, Fourth, and
Fifth Circuits in holding that a claimant must have been
totally disabled on or before June 30, 1973, in order to qualify
for benefits under the part of the Black Lung Act administered
by the Secretary of Health, Education and Welfare. The court
emphasized the indications of congressional intent in the Act
itself, making June 30, 1973, the date of limitation between
the responsibilities of the Secretaries of HEW and Labor, and
the statement of Senator Williams, the floor manager of the ‘

1969 Act, that the program would benefit a backlog of already-
disabled miners.

Attorney: Mary Gallagher (Civil Division),
FTS 739-4795.
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Doe v. McMillan, F.2d (C.A.D.C., No. 75-2016, decided
July 29, 1977). DJ 145-11-98.

Immunity: Legislative and Official.

Plaintiffs, parents of children named in a congres-
sional report concerning disciplinary problems in the D.C.
schools, brought suit against various Members of Congress, their
staffs, District of Columbia school officials, and the Public
Printer and Superintendent of Documents seeking damages and
injunctive relief for invasion of privacy. The Supreme Court
ultimately held that the Members of Congress and their staffs
were protected by legislative immunity, and the D.C. officials
were entitled to official immunity, but remanded the case as to
the Public Printer and Superintendent of Documents (both of
whom are officials of the Government Printing Office within the
Legislative Branch) because the record was not sufficient to
determine whether their acts in printing and distributing the
report were within the legislative needs of Congress so as to
entitle them to legislative immunity. 412 U.S.C. 306 (1973).
On remand, the district court granted summary judgment for
defendants, holding that the limited distribution of the report
to government agencies and those with standing orders for all
reports was within legislative needs and thus was covered by
legislative immunity. The court of appeals has just affirmed
that holding, and additionally held that if the distribution had
gone beyond legislative needs, the G.P.O. defendants were
entitled to a qualified, good faith, reasonable belief immunity.

Attorney: Barbara L. Herwig (Civil Division),
FTS 739-3427.

Huntington Towers, Ltd. v. Franklin National Bank, F.2d
(C.A. 2, No. 76-6109, decided July 19, 1977).
DJ 145-113-60

Official Immunity.

In this suit seeking, inter alia, damages from James E.
Smith, former Comptroller of the Currency, in his individual
capacity, for his alleged participation in a plan to conceal
Franklin National Bank's insolvency, the Second Circuit held
that the defendant was absolutely immune from suit "for alleged
torts based upon acts committed within the scope of [his]
official duties requiring the exercise of judgment or discretion,"
citing Barr v. Matteo, 360 U.S. 564 (1959). The Court, in a
footnote, distinguished its recent decision in Economou v.
Dept. of Agriculture, 535 F.2d 688 (C.A. 2, 1976), cert. granted
sub nom, Butz v. Economou, U.s. (1977). The Court
stated (fn. 2):

Economou sets forth broadly applicable
standards governing the immunity available
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to executive officials. But the case /
contemplates examination of the discre-

tionary function performed by the individual
official and does not purport conclusively
to bar the availability of absolute immunity,
535 F.2d at 696. Here the breadth and
character of the discretion exercised by

the Comptroller * * * makes this a clear
case calling for granting absolute immunity.

Attorney: Christopher Jenson (Assistant U.S.
Attorney, E.D. N.Y.), FTS 656-7974.

The Network Project v. Corporation for Public Broadcasting,

F.2d (C.A.D.C., No. 75-1963, decided July 22, 1977).
DJ 82-16-440. '

Substitution of Federal Officials: Mootness.

Numerous viewers of public television, and three indi-
viduals who have written, directed, and produced public television
programs, brought suit against the Corporation for Public Broad-
casting, the Public Broadcasting Service, and Clay T. Whitehead,
former Director of the White House Office of Telecommunications
Policy, alleging that the defendants censored and controlled the
content of public television, in contravention of the First ‘
Amendment and the Public Broadcasting Act. Plaintiffs charged
that Whitehead attempted to cause CPB and PBS to remove all
"controversial" programs from the air. Whitehead resigned from
office while the suit was pending, and Whitehead's successor was
substituted as a defendant under Rule 25(d) (1), Fed. R. Civ. P.

The district court dismissed the suit as to Whitehead on grounds
of mootness. :

On appeal, the District of Columbia Circuit, inter
alia, affirmed the dismissal of the suit against Whitehead's
Successor. The court of appeals accepted our argument that the
wrongful conduct alleged was personal to Whitehead, and not

institutional in nature, even though Whitehead was sued in his
official capacity.

Attorney: Neil H. Koslowe (Civil Division),
FTS 739-5325.

State Department of Public Welfare of the State of Texas v.

Califano, F.2d (C.A. 5, No. 75-1953, decided
July 25, 1977). DJ 137-76-245.

Welfare Reimbursement to States: Hearing Requirement.

After HEW rejected Texas' claim under various Titles
of the Social Security Act for federal reimbursement for $92

million of welfare expenditures, Texas brought this action to
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challenge the Secretary's determination. On cross-appeals,

the Fifth Circuit has held that Texas is entitled to a full
trial-type hearing under the "conformity" provisions of 42 U.S.C.
§ 1316(a). The court rejected our argument that the claims
simply involved a "disallowance" where such formal administra-
tive procedures were not required. However, the court also
rejected Texas' argument that the State was entitled to payment
of the $92 million prior to the hearing.

Attorney: Robert E. Kopp (Civil Division),
FTS 739-~-3389.

Dr. John T. MacDonald Foundation v. Mathews, 534 F.2d 633 (C.A.
5, 1976, No. 75-2966, reh. denied by the panel, decided
June 23, 1977). DJ 145-16-724.

Medicare: Jurisdiction.

After a divided panel denied the government's petition
for rehearing, holding that 28 U.S.C. § 1331 supplies jurisdic-
tion for federal courts to hear Medicare reimbursement disputes
arising in years prior to June 30, 1973, the Fifth Circuit has
just granted the government leave to file a second petition for
rehearing, with suggestion for rehearing en banc. The govern-
ment has asserted in its second petition that the panel decision
in MacDonald is in irreconcilable conflict with an earlier
Fifth Circuit decision in Gallo v. Mathews, 538 F.2d 1148 (C.A.
5, 1976), and the Supreme Court's decision in Weinberger v.
Salfi, 422 U.Ss. 749 (1975) and that consideration by the full

court is necessary to resolve the conflict and insure uniformity
of decisions in the circuit.

Attorney: Richard A. Olderman (Civil Division),
FTS 739-5325.
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CRIMINAL DIVISION
Assistant Attorney General Benjamin R. Civiletti

Jones v. North Carolina Prisoners' Labor Union, Inc.,
U.S. , 45 U.S.L.W. 4820 (No. 75-1874, June 23, 1977)

Prisoners Rights. Unions.

The Court voted 7-2 to sustain against First Amendment and
Equal Protection attacks regulations promulgated by the North
Carolina Department of Corrections prohibiting inmate-to-inmate
solicitation on behalf of the prisoners' union, union meetings
on prison property, and bulk mailings of the union newsletter
into the prison system. Other organizations, namely Alcoholics
Anonymous and the Jaycees, are permitted to operate within
North Carolina's prisons without such restrictions. The Court
held that prisoners have only limited First Amendment associa-
tional rights in view of the "peculiar and restrictive circum-
stances of penal confinement" (slip opinion at 5). Since prison
officials' belief that a prisoners' union would be detrimental
to prison order and security is "reasonable" and "has not been
conclusively shown to be wrong," the restrictions on union
activity do not abridge whatever First Amendment rights prison-
ers retain. Further, since neither Alcoholics Anonymous nor
the Jaycees pose a threat to prison security and both serve
important rehabilitative goals, the decision to permit those
two groups to operate within the prison system but to ban the
union did not violate equal protection principles. Decisions
as to which of many groups shall be allowed to operate within
the prison walls should not be disturbed absent a clear showing
that the choices made are irrational in light of legitimate
penological objectives. The United States participated in this
case as amicus curiam on the side of the Department of
Corrections.

Attorney: Michael E. Moore (Criminal Division)
FTS 739-5160

United States v.gSimpson, F2d (7th Cir., No. 77-1108,
decided July 29, 1977)

CB Radio Violations.

_ The Seventh Circuit Court of Appeals held that the word
?1ndecent" included the element of "appeal to the prurient
interest in sex" and reversed defendant's conviction for

b;oadcasting "obscene, indecent, or profane language" in
violation of 18 U.S.C. 1464.

' |
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The trial judge had included prurient interest in his

~definition of "obscene" and the jury had returned a special

verdict finding the broadcast "indecent" but not "obscene".

The Court reversed the conviction and entered a judgment of
acquittal.

The Court also reversed defendant's convictions for
broadcasting without a license in violation of 47 U.S.C. 501,
finding the evidence to have been insufficient.

Attorney: John L. Hudgins
(Assistant United States Attorney,
Southern District of Indiana)
FTS 331-6333



