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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS

William Tyson Acting Director

CLEARINGHOUSE

Recent Decisions of the Court of Appeals for the First Circuit

United States Massachusetts Bay Transportation Authority

Appeal No 791512
9tca\ ôr- ve-4 ç.. ... Q_

In this action the MBTA attempted to avoid paying civil penalties as

result of two oil spills at Its facilities The MBTA argued that the

Federal Water Pollution Control Act Amendments do not apply to political
subdivisions The United States Court of Appeals for the First Circuit has

ruled that political subdivisions as well as municipalities are covered

by the Amendments The Court rejected the contention that the MBTA was

exempt due to the definition in 33 U.S.C 1321a7 which Is more narrowly

written than the definition in 33 U.S.C 13625 The Courts opinion

upholds similar but unpublished decision by the Second Circuit Court of

Appeals The case was handled by Richard Glovsky Assistant United States

Attorney District of Massachusetts

Orion Research Incorporated Environmental Protection Agency

cL ci.44 4c\\4
The Court of Appeals for the First Circuit dealt with both the fourth

and fifth exemptions of the Freedom of Information Act With respect to

the fourth exemption U.S.C 552b4 the Court ruled that contract
award Informationan be withheld from disclosure solely on the basis of

the agencys determination of the effect of disclosure on its ability to

obtain necessary technical information The Court held that where the

agencys conclusion is plausibly supported in some detail it will not

require more With respect to the fifth exemption U.S.C 552b5 the

Court upheld EPAs decision to withholdour memoranda despite the plain
tiffs speculation that the memoranda were in fact not recommendations but

final decisions rubber stamped by the contracting officer The Court held

that to indulge in speculation would permit every FOIA plaintiff to roam

In the bureaucratic pasture to determine the ratings of the bureaucrats

and which ones had decisional authority so as to avoid Exemption This

case was handled by John Hanify Assistant United States Attorney
District of Massachusetts

Executive Office
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EXECUTIVE OFFICE FOR ATTORNEYS

William Tyson Acting Director

POINTS TO REMEMBER

Protection of Foreign Officials Offenses Against
Officials of the Coordination Council for North American
Affairs Taiwan

In the opinion of the Criminal Division appropriate
officials of Taiwans Coordination Council for North
American Affairs CCNAA come within the definition of the

term foreign official as used in 18 U.S.C 116b
by virtue of the Taiwan Relations Act 22 U.S.C 3301 et seq
and Executive Order 12143 at section 1-204 44 Fed Reg
37191 Thus the following sections of title 18 prohibit
offenses against CCNAA officials section l12 assault
section 878 threat section 970 destruction of property
section 1201 kidnapping section 1116 murder and section
1117 conspiracy to murder

Elements for Foreign Official Status

Under section 1116b person is aforeign
official if he or she is of foreign nationality

is duly notified to the United States as an officer
or employee of foreign government and is in the

United States on official business

For the purposes of section 1116 it should not be
difficult to prove that CCNAA victim who is not
United States national employed by the CCNAA is treated
as foreign national in the United States on official
business Although the CCNAA is an unofficial instrumentality
established by Taiwan and not governmental entity its

employees sent from Taiwan are on official business of the

CCNAA which is the instrumentality provided for in
sections 10a and 10c of the Taiwan Relations Act
22 U.S.C 3309a and 3309c and section 1204 of

Executive Order 12143

Proving that the CCNAA victim is duly notified
as officer or employee of foreign government requires
resort to the Taiwan Relations Act
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II Officer or Employee of Foreign Government

After the President terminated governmental relations

with the Republic of China Congress passed the Taiwan

Relations Act 22 U.S.C 3301 et seq The Act provides
that the laws of the United States shall apply with respect

to Taiwan in the manner that the laws of the United States

applied to Taiwan prior to the termination of relations
22 U.S.C 3303a Specifically section 3303b
provides that the laws of the United States

refer to foreign countries nations states governments
or similar entities such terms shall apply with respect
to Taiwan Thus for the purposes of 18 U.S.C 1116b
Taiwan may be considered foreign government

Under 22 U.S.C 3309a whenever the President and

agencies of the United States Government are authorized

or required by United States law to engage in activities
with respect to Taiwan these activities shall be conducted
in the manner and to the extent directed by the President

through an instrumentality established by Taiwan which

the authority to provide assurances and take
other actions on behalf of Taiwan The President

designated the Coordination Council for North American

Affairs as such instrumentality Executive Order No 12143

at section 1-204 44 Fed Reg 37191

Thus officers and employees of the CCNAA should be

treated as officers and employees of foreign government for

the purposes of 18 U.S.C 1116b Cf United States

Irick 497 F.2d 1369 5th Cir 1974 cert denied
420 U.S 945 1975 tJnitedStates Lopez 586 F.2d 978

2d Cir 1978 cert denied 440 U.S 923 1979

III Duly Notified

The notification procedure for CCNAA officials is not the

same as the procedure for accreditation Cf United States

Dizdar 581 F.2d 1031 103335 2d Cir 1978 Thus whether

CCNAA officials are duly notified calls for the judgment of

the Chief of Protocol in the Department of State 22 C.F.R
2.3b Although such officials are not diplomatic or con
sular agents accredited to the United States Government the
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Chief of Protocol has received roster of CCNAA officials and

is prepared to certify that such persons are duly notified
within the meaning of 18 U.S.C 1116b i.e that they
are notified to the American Institute in Taiwan to receive
in part the functional privileges and immunities authorized

by section 10c of the Taiwan Relations Act 22 U.S.C 3309c
and that copy of list of appropriate CCNAA officials and

employees is sent to the Office of Protocol which confirms

such listing for law enforcement or other appropriate purposes
if called upon to do so

IV Indictment and Pleadings

The Department of State believes that indictments and

pleadings which are not precisely drawn to reflect the

unofficial nature of relations with Taiwan may have an adverse

impact on foreign affairs The Department of Justice is pre
pared to accommodate the concerns of the Department of State

unless prosecution would be jeopardized Consequently all

matters involving offenses against CCNAA officials should
absent emergency circumstances be brought to the attention
of the Criminal Division prior to federal arrest and should
in all cases be brought to the attention of the Criminal
Division prior to indictment

The Criminal Division recommends that indictments de
scribe in part the offense in the following manner did

willfully and unlawfully threaten etc who is

foreign official within the meaning of section 1116 of

title 18 United States Code by operation of the Taiwan
Relations Act Any difficulties which are anticipated as

result of this language must be brought to the attention of

the Criminal Division prior to indictment

Criminal Division



501

VOL 28 AUGUST 1980 NO 16

CIVIL DIVISION
Assistant Attorney General Alice Daniel

Evergreen State College et al Max Cleland et al No 79-

4372 9th Cir June 23 l980 DJ 15181182

PRECLUSION NINTh CIRCIJIT AFFIRMS
REVIEWABILITY OF SCHOOLSSAND VET
ERANS CHALLENGE TO THE VALIDITY OF
VA REGULATIONS GOVERNING EDUCATION
ASSISTANCE BENEFITS AND ON THE

MERITS UPHOLDS THE REGULATIONS AS
VALID

This case involves challenge to the VAS authority to

promulgate regulations and guidelines defining fulltime
residential course of study leading to college degree for

purposes of determining the level of VA education benefits

payable to veterans enrolled in variety of college courses
The district court granted summary judgment for the plaintiffs
holding that notwithstanding the bar of 38 U.S.C 211a the

VAs regulations are subject to judicial review Additionally
the district court held that the Administrator exceeded his

authority in the promulgation of these regulations and guide
lines and enjoined their further enforcement The Ninth Circuit
affirmed the district courts decision on reviewability On

the merits however the court relied on Wayne State University
Cleland 590 F.2d 627 6th Cir 1978 and Merged Area

Cleland 604 F.2d 1075 8th Cir 1979 and held that the

regulations and guidelines in question are statutorily valid
The court remanded the case for consideration of the plain
tiffs constitutional challenge to the regulations

Attorney Katherine Gruenheck Divisioni
FTS 6333381

Gregory FDIC Nos 791868 792274 792292 D.C Cir
July 1980 DJ 145113131

FOIA D.C CIRCUIT HOLDS THAT EXEMPTION
OF THE FREEDOM OF INFORMATION ACT WHICH

PROTECTS THE CONFIDENTIALITY OF RECORDS OF

AGENCIES REGULATING FINANCIAL INSTITUTIONS
APPLIES TO RECORDS RELATING TO CLOSED BANKS

This action arose from plaintiffs efforts to obtain under

the Freedom of Information Act U.S.C 552 records the

Federal Deposit Insurance Corporation relating to two closed
banks The FDIC released many records but denied others
relying on inter alia exemption which authorizes the



502

VOL 28 AUGUST 1980 NO 16

withholding of matters contained in or related to examination
operating or condition reports prepared by on behalf of or

for use of an agency responsible for the regulation or super
vision of financial institutions The district court ruled

that despite the broad plain language of the exemption exemp
tion did not apply to closed bank records Accordingly the

district court ordered the FDIC to release the withheld infor
mation

On appeal the D.C Circuit relying on its earlier deci
sion in Consumers Union of United States Inc reiinann 589

F.2d 531 D.c Cir 1978 reversed holding that the plain
meaning of exemption was clear and that its broad all-
inclusive scope should be applied as written Moreover the

court of appeals did not think that the application of the

plain meaning of exemption to include closed bank records
within its coverageyielded an unreasonable result

In addition the D.C Circuit addressed the issue of

attorneys fees raised in the plaintiffs cross-appeal Sig
nificantly the court of appeals accepted our contention that

plaintiffs had waived their right to seek attorneys fees in

this case by failing to move for them during the course of the

litigation in the district court

Attorney Michael Jay Singer Civil Division
FTS 6333159

Murray Murray No 783334 5th Cir June 30 1980 DJ
145151541

REMOVAL JURISDICTION FIFTH CIRCUIT HOLDS
THAT UNITED STATES MAY NOT REMOVE AR
NISHMENT CASE

divorced woman filed sununons of garnishment against
the Veterans Administration in Georgia state court to garnish
VA benefits owed to her ex-husband The government maintains
that under the garnishment statute 42 U.S.C 659 et VA

benefits cannot be garnished under the circumstances presented
in this case Accordingly the United States removed the

garnishment to federal district court under 28 U.S.C 1442 Ca
and presented its statutory construction argument there After
the district court ruled in the governments favor and the

plaintiff appealed the Fifth Circuit sua sponte asked for

supplemental briefs on the question of whether the case was
properly removable The Court has now ruled that garnishment
case cannot be removed The Court reasoned that the U.S is

only stakeholder in such cases since its liability is fixed
and the sole question is the identity of the person who will be
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the beneficiary of the liability when it is paid The Court
thus vacated with instructions that the case be remanded to

state court It did not comment on the statutory construction
issue

Attorney Frank Rosenfeld Civil Djvjsion
FTS 6333969

United Kians of America James McGOvern No 78-3034
5th Cir Ju1Th 19801 DJ l451339l

STATUTE OF LIMITATIONS FIFTH CIRCUIT
HOLDS THAT KU KLUX KLAN CASE FOR ALLEGED
CONSTITUTIONAL TORTS COMMITTED BY FBI IN

COURSE OF COINTELPRO OPEPATION IS BARRED
BY STATUTE OF LIMITATIONS

Members of the United Klans of America brought an action
for damages in August 1977 alleging that they were injured by
FBI COINTELPRO activities conducted in violation of their
constitutional rights COINTELPRO was domestic counter

intelligence operation conducted by the FBI from 1960-1972
The district court granted summary judgment for the government
holding that this action was barred by the applicable state
one-year statute of limitations The Fifth Circuit affirmed
holding that the Klan should have been on notice of COINTELPRO
as early as 1974 when the Attorney General revealed Its exist
ence Further the court held that with the exercise of due

diligence the Klan should have known it had potential claim

against the FBI more than one year before it brought suit

Attorneys Katherine Gruenheck Civil Division
FTS 6333381
Patricia Reeves Civil Divisioni
FTS 633268
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General James Moornian

Andrus Shell Oil Co _____ U.S _____ No 78-1815
Ct June 12 1980 DJ 90-1-18-1085

Mining Oil shale claims exempt from discovery
requirement of the mining laws

Affirming the court of appeals the Supreme
Court in 6-3 decision held that Congress by enacting
the Mineral Leasing Act of 1920 modified the discovery
requirements of the general mining laws so that holders of

existing oil shale claims were no longer required to show
that the minerals on the claims could be presently extracted
and sold at reasonable profit The Court further ruled
that the 1920 modification was supported by former long
standing interpretation of the Department of the Interior
and confirmed by the fact that Congress had failed to act
when the Secretarys former interpretation had been called
to its attention The Court did not reach any other issues
and in footnote 11 explicitly limited its holding to oil
shale claims Up to million acres of public lands may
be affected by the decision Justice Stewart dissented in
an opinion joined by Justices Brennan and Marshall

Attorneys S.G Staff Robert Klarquist
and Dirk Snel Land and
Natural Resources Division FTS
633-2731 /4400

Bryant Yellen _____ U.S _____ No 79-421 Ct June 16
1980 DJ 9012852

Imperial Valley held exempt from 160 acre limitation
of 1902 Reclamation Law

The Supreme Court ruled unanimously that farmers
in Californias Imperial Valley are entitled to federally
subsidized irrigation water regardless of the size of their
farms The Court reasoned that contemporary administrative
construction of the 1929 All-American Canal project act
not formally repudiated by Interior until 1964 reinforced
its conclusion that Congress did not intend the 160-acre
limitation of the 1902 Reclamation Law to apply here The
Court also sustained the standing of residents-who desired
to appeal the district courts ruling against the government
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even though they could not with certainity establish that

they would be able to purchase excess lands if the acreage
limitation were applicable

Attorneys S.G Staff Martin Green
Jacques Gelin and Raymond
Zagone Land and Natural Re
sources Division FTS 633-2827/
2762/2748

Washington Confederated Tribes of the Colville Indian
Reservation _____ U.S _____ Nos 78-630 and 78-60
Ct June 10 1980 DJ 90-6-0-11

Indians Cigarette tax on reservation sales to

non-members of tribe upheld

The Supreme Court declared that the State and the

Tribes may each impose their cigarette and sales taxes on
on-reservation purchases by nonmembers of the Tribes the

state taxes are applied in nondiscriminatory manner and

are not in direct conflict with the Tribes taxes and the
State may require the Tribes to affix tax stamps purchased
from the State to individual cigarette packages prior to
sale to nonmembers and the State may seize unstamped ciga
rettes as contraband The Court agreed however that the
State may not impose the States motor vehicle and mobile
home taxes on vehicles owned by the Tribes or their members
and used both on and off the reservations and that state
assumption of civil and criminal jurisdiction over two
reservations was unlawful

Attorneys S.G Staff Anne Aimy and

Edward Shawaker Land and

Natural Resources Divison
FTS 633-4427/2813

Agins City of Tiburon _____ U.S _____ No 79-602
Ct June 10 1980 DJ 90-1-24-12

Taking claim rejected Municipal zoning ordinance
sustained

The Supreme Court unanimously affirmed the deci
sion of the Supreme Court of California approving demurrer
to landowners complaint alleging that municipal zoning
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ordinance with density restrictions permitting property owners
to build between one and five single-family residences on

their unimproved five-acre parcel overlooking San Francisco

did not take the owners property without just compensation
in violation of the Fifth and Fourteenth Amendments The

Court held that the ordinance advanced legitimate govern
mental goal to discourage premature and unnecessary conver
sion of openspÆce land to urban uses and that the ordinance

did not prevent the best use nor extinguish fundamental

attribute of ownership Finding that there was no taking
the Court did reach the question whether the money damage

remedy of inverse condemnation was constitutionally required
The United States filed brief as amicus curiae

Attorneys S.C Staff Richard Lazarus
and Jacques Celin Land and

Natural Resources Division
FTS 633-2720/2762

PruneYard Shopping Center Robins _____ U.S _____ No
79-289 Ct June 19 1980 DJ 90-1-24-27

Takings Clause not violated when State affords
individuals right to petition in privately-owned shopping
center

In affirming judgment of the Supreme Court of

the State of California unanimous Supreme Court held

that the State Constitution as construed to permit indivi
duals reasonably to exercise free speech and petition

rights on the parking lot of privately-owned shoping
center does not violate the shopping center owners property
rights under the First and Fourteenth Amendments Also

the States requirement allowing individuals to petition
on shopping center property does not amount to an unconstitu
tional infringement of the shopping center owners property
rights under the Takings Clause of the Fifth Amendment
since the shopping center owners failed to demonstrate that

the right to exclude others was so essential to the use
or economic value of their property as to amount to

taking under Kaiser-Aetna United States 444 U.S 164

1979 Separate concurring opinions were written by

Justices Marshall White and Powell JusticeBlackmun
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filed concurring statement The United States filed
brief as amicus curiae

Attorneys S.G Staff Richard Lazarus
and Jacques Gelin Land and

Natural Resources Division
FTS 633-2720/2762

Joe Marcum _____ F.2d _____ Nos 78-1912 and 78-1932

Tth Cir May 16 1980 DJ 90-6-0-85

Indians Tribal sovereignty bars garnishment
under State constitutional process against reservation
Indian

The court of appeals affirmed the district courts
judgment enjoining creditor from enforcing writ of

garnishment issued by state court against the reservation-
earned wages of Tom Joe Navajo Indian residing on the

Navajo Reservation The debt in question was contracted
off the reservation and no objection was made to the

validity of default judgment on the debt itself obtained

by the creditor against the Indian in state court However

Joe supported by the United States as arnicus curiae con
tended that the use of the state court garnishment process
to satisfy the underlying judgment against the Indian in
fringed upon tribal sovereignty because the Navajo Tribe

possesses complete judicial system available to non
Indians who wish to sue tribal members which the creditor
declined to use The court of appeals like the district
court agreed deeming it significant that the Navajo Tribe
as sovereign had decided that garnishment should not be

available as an enforcement device in its court

Attorneys Joshua Schwartz and Edward
Shawaker Land and Natural
Resources Division FTS 633-

2754/2813

Beaird-Poulan Inc Department of Highways State of

Louisianaet al _____ F.2d _____ No 78-1242 5th Cir
April 30 1980

Mandamus against Secretary of Transportation
denied where it will accomplish nothing
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This appeal involved an action brought by Beaird
Poulan manufacturer against the Louisiana Department
of Highways and the federal Secretary of Transportation
under the Uniform Relocation Act of 1970 URA Beaird
Poulan argued it was displaced person under Section
4601 of the URA and therefore entitled to the expenses of

moving its plant It sought to recover these expenses from
the state agency It also sought mandamus to compel the

Secretary of Transportation first to amend contracts between
the federal government and the State to provide for payment
of relocation expenses and second to obtain assurance from
the State that it would comply with the URA The district
court W.D La agreed that Beaird-Poulan was displaced
person entitled to recover from the state agency It held
however that the issuance of mandamus against the Secretary
of Transportation would accomplish nothing since the state

agency was already obliged to provide relocation benefits to

Beaird-Poulan Beaird-Poulan appealed from the denial of

mandamus and the State appealed from the entire judgment
In brief curiam order the court of appeals affirmed
the district courts judgment in all respects adopting the

district courts opinion which is found at 441 F.Supp 866

Attorneys Peter Shane OLC Maryann Walsh
and Edward Shawaker Land
and Natural Resources Division
FTS 6332813

People of the State of California Department of the Navy
_____ F.2d _____ No 79-4304 9th Cir June 1980 DJ 9O-

5-2-3-710

State not preempted from regulating emissions from
Navy test jet engines

The Ninth Circuit affirmed district court

ruling that emissions from Navy jet engine test cells may be
subject to state regulation despite federal preemption of

regulation of emissions from aircraft or their engines The
court of appeals held that state jurisdiction may only be
exercised on case-by-case basis depending upon whether
technology exists to abate the emissions without affecting
the engine
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Attorneys Anne Almy and Robert

Klarquist Land and Natural Re
sources Division FTS 633-

4427/27 31

Hart and Miller Islands Area Environmental Group The

Corps of Engineers of the United States Army _____ F.2d

_____ Nos 78-1911 1912 and 79-1037 4th Cir May 28
1980 DJ 905-1679

Rivers and Harbors Act Section 10 authorizes

Corps of Engineers to issue permit for diked disposal
area tocontain dredged spoil in state navigable waters

of Chesapeake Bay

The court of appeals held that the Corps of Engi
neers was authorized to issue permit for diked disposal
area for containment of dredged spoil in interstate navi

gable waters of the Chesapeake Bay pursuant to Section 10

of the 1899 Rivers and Harbors Act Reversing the district

court the court of appeals rejected plaintiffs contention

that the structure was dike within the meaning of Section

of the 1899 Act and thus required congressional authoriza
tion Relying extensively on the evidence of administrative

practice and interpretation and legislative history presented
in our briefs the court of appeals agreed with us that

congressional authorization under Section is required

only for structures which cut completely across navigable

waterway and capable of thereby totally blocking waterborne

traffic The Corps is extremely pleased with this decision
The decision creates conflict with 1970 Second Circuit

opinion which however addressed this issue only cursorily

petition for certiorari is distinct possibliity

Attorneys Joshua Schwartz and Jacques
Gelin Land and Natural Resources

Division FTS 633-2754/2762

United States Edward Raub _____ F.2d _____ No 76-

1619 9th Cir May 22 1980 DJ 90-4-1 06

Fourth Amendment does not bar license inspection
of Indian Salmon fishermen

The Ninth Circuit affirmed the denial of de
fendants motion to suppress evidence obtained during
license inspection of an Indian salmon fisherman in Puget
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Sound After finding that the boarding and license inspec
tion did amount to congizable Fourth Amendment intrusion
the court held that the Biswell-Colonnade administrative

search exception to the warrant and probable cause require
ments applied The long and detailed regulation of the

salmon fishery importance of the federal interests at

stake and limited scope of and discretion involved in

license checks in light of the diminished expectations of

privacy of those engaged in the salmon fishing enterprise
were the critical factors qualifying this case for Biswell
Colonnades limited Fourth Amendment exception

Attorneys James Tomkovicz and Edward
Shawaker Land and Natural Re
sources Division FTS 633-2740/
2813

McCoy-Elkhorn Coal Corp EPA _____ F.2d _____ Nos
79-3326 and 79-3327 6th Cir June 1980 DJ 90-5-2-4-59

Section 125 of the Clean Air Act is not on its

face unconstitutional

McCoy-Elkhorn and Ohio Edison Co claimed Section
125 of the Clean Air Act was unconstitutional on its face
Section 125 authorizes the President or his designee to pro
hibit major fuel burning stationary source from

using fuels other than locally or regionally available coal
when considered necessary to prevent or minimize significant
local or regional economic disruption or unemployment If

action under this section is deemed necessary the affected

purchasers of coal must enter into long-term contracts for

supply of locally or regionally available coal The Sixth

Circuit affirming the district courts judgment held that
on its face Section 125 does not violate the Commerce Clause
of the Fifth Amendment Due Process Clause It held that

Congress has the power under the broadly-construed Commerce
Clause to enact Section 125 although this section has harsh
effects on the purchasers of coal and on coal companies It

held that the Section did not violate the equal protection
guarantees of the Fifth Amendment using rational basis
rather than strict scrutiny test The court of appeals
also found there was standing ripeness and no mootness
in this appeal



512

VOL 28 AUGUST 1980 NO 16

Attorneys Maryann Walsh Stephen
Ramsey and Robert Klarquist
Land and Natural Resources

Division FTS 633-4160/2731

Brick Andrus _____ F.2d _____ No 79-1766 D.C Cir
June 1980 DJ 90-1-18-1347

Oil and gas lease offer wrongly rejected

The court of appeals reversed grant of summary
judgment to the Secretary of the Interior in an action
brought by an unsuccessful applicant for noncompetitive
oil and gas lease Brick Bricks offer had been rejected
because he failed to put his last name first on the appro
priate line of the entry card The court of appeals held
that the Secretarys decision was arbitrary and capricious
for two reasons First nothing in the Departments
regulations indicates that entry cards must be completed
in the precise manner specified by the instructions on the
card Second such se rule intended to eliminate any
need for discretionary aicisions by BLM employees who admin
ister the program must be applied consistently

Attorneys Edward Shawaker and Gail
Osherenko Land and Natural
Resources Division FTS 633-

2813/4519

Stewart Andrus _____ F.2d _____ No 78-1878 9th Cir
June 1980 DJ 90-1-23-1972

Civil prOcedure Supreme Courts affirmance of dis
missal of second amended complaint does not bar filing
third amended complaint where issue of constitutionality
of regulations was not considered

The Ninth Circuit curiam reversed the dis
missal of plaintiffs third amended complaint challenging
the constitutionality of the Forest Services regulations
implementing the Sawtooth National Recreation Area 16 U.S.C
460 et The court held that neither the dismissal of
the ftrst complaint which was filed within the Acts six
month period of limitations nor the second complaint
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which the Supreme Court summarily affirmed had considered
the constitutionality of the regulations Accordingly
the court held that plaintiffs third-amended complaint
maybe related back to the initial filing

Attorneys Maryann Walsh and Jacques
Gelin Land and Natural Re
sources Division FTS 633-2762

Potomac River Association of St Marys County Inc
Steuart Investment Co No 78-0954 D.C.Cir May 30 1980
DJ 62-16-14

Section 10 Rivers and Harbors Act permit properly
granted

The court of appeals affirmed without opinion
the district courts judgment refusing to enjoin construction
of an extension to an oil-loading pier location in the Potomac

estuary The district court had found that the Corps of

Engineers properly granted permit pursuant to Section 10

of the Rivers and Harbors Act even though primary reason
justifying the extension expected increased demand for fuel

oil had not materialized The district court also found
that the EIS was not defective merely because it assumed

higher level of demand for the pier than was likely to occur
and that the Corps had complied with the National Historic
Preservation Act by finding that the pier would have no
effect on nearby historic lighthouse

Attorney David Shilton and Dirk Snel
Land and Natural Resources Divi
sion FTS 633-2737/4400

New England Legal Foundation Costle _____ F.2d _____
No 79-6202 2d Cir May 30 1980 DJ 90-5-2-3-1039

Clean Air Act citizen suit dismissed

The Second Circuit affirmed the district courts
ruling that NELF had failed to state cause of action
under the citizen suit provision of the Clean Air Act
against the EPA Administrator The Second Circuit determined

that EPA has no mandatory duty to suspend New York
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States federal planning grants because the State failed

to fully implement its 1973 Transportation Control Plan on
the grounds that the grant suspension provision applies
only when State fails to implement the revisions required
under the 1977 Clean Air Act Amendments that EPA has
no mandatory duty to enforce its 1973 and 1976 findings
that New Yorks and New Jerseys transportation control

plans and state implementation plans were inadequate because
the 1977 Clean Air Act Amendments nullified EPAs duty to

enforce its preamendment findings and that EPA has no

mandatory duty to impose regional ozone standards because
EPA has no statutory duty at this time of issue the type
of regional regulations the appellants seek ith respect
to that portion the district courts judgment which dismissed
the complaint against LILCO for common law nuisance the

Second Circuit reserved jurisdiction pending review of the

Supreme Courts decision in Illinois Milwaukee 599

F.2d 151 7th Cir 1979 cert granted 48 U.S.L.W 3602
March 19 1980

Attorneys Nancy Firestone and Dirk
Snel Land and Natural Resources

Division FTS 633-2757/4400

District of Columbia Schramm _____ F.2d _____ No 78-

2209 D.C Cir June 18 1980 DJ 90-5-2-1-123

Clean Water Act No jurisdiction to review grant
of NPDES permit

In suit to the District of Columbia to compel
the EPA to revoke in NPDES permit issued to the State of

Maryland the court of appeals affirmed the district courts
holding that the District had failed to establish common
law nuisance and in addition remanded the case with instruc
tions to dismiss the counts in the complaint seeking review
of EPAs decision and the Maryland permit The court found
based on the Clean Water Act and its legislative history
that despite EPAs extensive involvement in the state permit
process that EPAs decision not to veto state-issued NPDES
permit is not reviewable in federal court because it is agency
action committed to agency discretion by law In addition
the court found that EPAs approval of state-issued permit
is not major federal action requiring the preparation
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of an EIS Finally the court held that under the Clean

Water Act Congress intended that state-issued permits are
to be reviewed in state courts not federal district court

Attorneys Nancy Firestone and Dirk
Snel Land and Natural Resources
Division FTS 633-2757/4400

United States 12.18 Acres in Jefferson County Kansas

Price _____ F.2d _____ No 78-1975 10th Cir June

1980 DJ 33-17-237-508

Condemnation lessees whose leases were terminated
in contemplation of project but prior to date of taking
entitled to recover against government

In connection with the acquisition of railroads

right-of-way for dam and reservoir project the Corps
agreed to relocate the railroads tracks and in return the

railroad agreed to terminate the tenancies of its lessees
located along its right-of-way pursuant to clauses in their
leases providing for termination without cause upon 30 days
notice All the leases were then in good standing and some
had been in effect for many years The termination notices
were given in 1968 and 1969 and the lessees removed their

improvements In 1979 the government commenced condemnation

proceedings against the former right-of-way The former
lessees sought and obtained intervention to obtain the value
of their improvements The district court ruled that under
Almota Farmers Elevator Warehouse Co United States 409

U.S 470 1973 the lessees were entitled to compensation for

their improvements The Tenth Circuit affirmed holding that
since the government had in substance had the railroad re
move the lessees rather than to condemn that the interests
of the lessees amounting to an expectancy of continued occu
pancy of their facilities existed at the time the Corps
agreement with the railroad was signed and therefore the

taking was the same as in Almota for the purpose of compen
sation

Attorneys Jacques Gelin and Robert

Klarquist Land and Natural
Resources Division FTS 633-

2762/2731
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United States Musgrove _____ F.2d _____ No 78-3395
6th Cir June 11 1980 DJ 90-1-11-1569

Timber trespass judgment including punitive
damages sustained

The United States had prevailed in the district
court in an action to enjoin defendants from trespassing
on national forest lands and removing timber and to obtain

compensatory damages for removal of timber and damage to

the forest floor and punitive damages for willful and

wanton continuation of the trespass despite Forest Service
warnings The district court had found that the government
had proven superior claim of title damage to the timber
and forest floor and willfulness entitling it to the injunc
tive relief it sought plus compensatory and punitive damages
The Sixth Circuit affirmed in two-paragraph order

Attorneys Maryann Walsh James Tomkovicz
and Edward Shawaker Land and

Natural Resources FTS 633-2740/
2813
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OFFICE OF LEISLTTIVE AEThIRS

Assistant Attorney General Alan Parker

SELECTED X1GRESSIL AND LEGISL1TIVE ACTIVITIES

JUIX 1980 JIJL 22 1980

Recess Both the House of Representatives arid the Senate were in recess

from July 1980 to July 21 1980 for the Republican Convention

Immigration Efficiency Package The House bill H.R 7273 is scheduled

for full Judiciary Ccxnrnittee consideration the week of July 22 The bill

basically reflects the proposal sulinitted by Justice and is also close to

the bill 1763 passed by the Senate Judiciary Coninittee Hever the

Senate bill includes the State Department proposal for waiver of non
immigrant visas for certain countries According to House Immigration

Subcommittee staff Congressmen Harris and Barnes intend to airend the House

version to include arother State-supported provision which would provide

special immigrant status for certain enployees spouses and children of

International organizations Presently such proposal is eribodied in

bills 1566 and H.R 4294

Government Patent Policy On July 22 and 23 1980 the House Judiciary
Subcommittee on Courts Civil Liberties and the Administration of Justice

will review legislation concerning the reeaniination of issued patents and

uniform government policy anthe allocation of rights in federally financed or

supported contractor inventions

Prepublication Review Procedures The House Judiciarys Subcommittee on
Civil and Constitutional Rights will hold hearing on July 29 1980 at 200

p.m concerning prepublication review procedures imposed on federal eitployees

The hearing will emine present restrictions inosed upon federal eirlcyees

especially those enployed by security and law enforcement agencies prior to

publication The Subcommittee is concerned with the First AnEndirent ramifica

tions of the existing procedures and any future requirements that may be

irrosed This hearing is probably the beginning of legislative proposals on
the matter Alice Daniel Assistant Attorney General Civil Division will

testify for the Department

Drug Forfeiture Hearinç Senate Judiciary Suboonitittee on Criminal

Justice will be holding hearings on the operation of existing forfeiture

statutes in drug cases and the cooperation needed between Justice and

Treasury in the investigations This is in part aimed at deflecting the

efforts in the Senate to create select Committee on drug matters right at

the time when the House Committee is ging out of existence
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Federal Rules of Evidence

Rule 404b Character Evidence not
Admissible to Prove Conduct
Exceptions Other Crimes
Other Crimes Wrongs or Acts

In case too long to be summarized here the Second

Circuit discussed at length the standards to be applied

and the procedures to be followed when the Government offers

evidence of defendants similar crimes under Rule 404b
and also discussed the standards and procedures to be used

when evidence of one defendants past crimes in multiple

defendant trial affects the codefendants

Reversed and remanded

United States Jose Figueroa Angel Lebron and

Ralph Acosta 618 F.2d 934 2d Cir February 26 1980
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Federal Rules of Criminal Procedure

Rule 11f Pleas Determining
Accuracy of Plea

In United States LopezBeltran 607 F.2d 1223
9th Cir 1979 which was summarized at 28 USAB 161

No February 29 1980 the Ninth Circuit had held
that defendant charged with illegal entry under
18 U.S.C 1325 which count was rendered felony by virtue
of prior conviction for illegal entry could collaterally
attack the prior conviction on the ground that the magistrate
violated Rule 11f at the trial for the first conviction
In light of the Governments petition for rehearing the
Court withdrew this opinion and substituted new opinion
which reversed the past holding The Court noted that
United States Timmreck 441 U.S 780 1979 summarized
at 27 USAB 514 No 15 September 14 1979 effectively
forecloses defendants right to attack collaterally
conviction in which Rule 11 violation occurred and
extended the reasoning from the Timmreck situation where
the collateral attack is made through an 18 U.S.C 2255
motion to the different sort of collateral attack involved
in this case and held that the defendant could not attack
his prior conviction for Rule 11f violations

Conviction affirmed

United States Sergio Lopez-Beltran 619 F.2d 19
9th Cir September 1979

DOJ.1980.07


