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COMMENDATIONS

Assistant United States Attorneys JOYCE BABST and WILLIAM FAHEY, Central
District of California, have been commended by Mr., Edgar N. Best, Special
Agent in Charge, Federal Bureau of Investigation in Los Angeles, California,
for their successful prosecution of United States v. Pete Young Buffalo, a
two week jury trial in which the defendant was found guilty of the second
degree murder of a fellow prison inmate,

Assistant United States Attorney LARRY D. COLEMAN, Western District of
Missouri, has been commended by Mr. John L. Kapnistos, District Counsel,
Small Business Administration in Kansas City, Missouri, for his outstanding
work in United States v. The Sun-Master Corporation, Inc., and Ronald Lehr
v. Robert L. Thompson resulting in favor of the government by recognizing
and upholding the unconditional guaranty aspects of the Small Business
Administration guaranty form.

Assistant United States Attorney RICHARD DROOYAN, Central District of
California, has been commended by L. O. Poindexter, Postal Inspector in
Charge, Los Angeles, California, for his dedication and professionalism in
the 19 defendant conspiracy case of United States v. Charles Dudley involv-
ing the theft and distribution of over 1.3 million dollars in federal,
state, and commercial checks from the United States mails.

Assistant United States Attorney KENNETH JOSEPHSON, Western District of
Missouri, has been commended by Major General Hugh J. Clausen, the Judge
Advocate General, for the successful litigation in the cases of Marjorie
Bates v. United States and Juanita Ann Deckard v. United States which were
attempts by the plaintiffs to hold the United States liable for intentional,
out of scope, acts of the soldier.
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EXECUTIVE OFFICE FOR U. S. ATTORNEYS
William P. Tyson, Director

Points to Remember

System of Reporting Urgent Matters to the Attorney General

The management officials of the Department of Justice need
to be kept aware of major developments in important cases
handled in the United States Attorneys' offices. Consistency in
litigating posture, overall concerns of the Executive branch,
possible impact on the federal budget of major litigation and
the need to coordinate strategy in cases with multi-state
impact, all necessitate prompt and complete notification to the
Department of Justice headquarters.

A. Litigation - Pending and New

The following procedures ought to be followed for
communicating major developments to the Department of Justice in
new or pending important cases.

(1) Where the litigation control of a case is at one of
the Justice Department litigating divisions, major developments
in important cases, as defined below, should be reported to the
appropriate contact attorney within that litigating division as
soon as possible after it has occurred, or, in those cases where
the event can be controlled, in time to arrive in Washington at
least five working days in advance. Notification should always
be in writing, even where verbal communication has already taken
place. A copy of all such reports should be sent simultaneously
.to the Executive Office for United States Attorneys.

(2) In those cases where litigation direction is from the
United States Attorney's office itself, communication of major
developments should be with the Executive Office for United
States Attorneys, as soon as possible, and, in the case where
the development can be controlled, at least five working days in
advance. Again, a written communication is required, even where
verbal notice has been given.

(3) In either situation, it is the responsibility of the
United States Attorney's office to make sure that the
development is reported. Verbal discussion with a litigating
division is no substitute for this responsibility. If there is
any ambiguity over to whom a report should be made, please
report to the Executive Office for United States Attorneys.
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The following are suggested criteria for determining

what are major developments in important cases. Please note
that this is not an exhaustive list. Also observe that
developments can include many steps other than the filing or
settling of a case: Even procedural motions can be important
enough to report in some instances.

(A)
(B)
(C)
(D)
(E)

(F)

Implications cutting across several federal agencies;

Large monetary liability at issue;

State or local government unit as a party;

Involvement of some aspect of foreign relations;

High likelihood of coverage in news media, or
Congressional interest;

Any serious challenge to Presidential authority.

B. Reporting on other matters

Information falling within the criteria set forth below
should be sent by TWX to the Executive Office for United States
Attorneys. for further distribution to the Attorney General,
Deputy Attorney General, Associate Attorney General and the
appropriate Assistant Attorney General.

It should be noted that access to such reports is strictly
controlled and limited to those officials having a need to know.

(1)

(2)

(3

(4)

(5)

'Emergencies -- e.g., riots, taking of hostages,

hijackings, kidnappings, prison escapes with attendant
violence, serious bodily injury to or caused by
Department personnel;

Allegations of improper conduct by a Department
employee, a public official, or a public figure;
including criticism by a court of the Department's
handling of a litigation matter.

Serious conflicts with other governmental agencies or
department;

Issues or events that may be of major interest to the
press, Congress or the President;

Other information so important as to warrant the
personal attention of the Attorney General within 24
hours,
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The following format should be used:

LINE 1: Department of Justice urgent report.

LINE 2: Designation of subject as "Civil" or "Criminal".

Line 3: Security classification, if any, "Sensitive" but
unclassified material should be so labelled.

Line 4: Name and location of office originating report.

Line 5: Designated personnel and telephone numbers, for

clarification and follow-up, if necessary.

Line 6: Name and telephone number of the attorney, if any,

_ at Main Justice, who is familiar with the matter.
Line 7: To end, brief synopsis of the information.

See USAM 1-5.600 for complete coverage of the above.

(Executive Office)

Settlement Authority for Cases Falling Under the Jurisdiction of the Land
and Natural Resources Division

Ms. Carol Dinkins, Assistant Attorney General, Land and VNatural
Resources Division, recently notified this office that settlements have
been entered into by United States Attorneys' offices in some recent cases
under the jurisdiction of that Division, without proper approval. Settle-
ment authority for cases falling under the jurisdiction of the Land and
Natural Resources Division is fully explained in the United States Attor-
neys' Manual (5-1.600 et seq.). The Lands Division should be consulted
concerning the settlement of all cases in which that Division's prior

approval is required.

Questions regarding settlement authority should be directed to the
appropriate section of the Lands Division.

(Executive Office)



184
voL. 30 APRIL 30, 1982 NO. 8

Presentation of Federal Officials and Employees

The Civil Division recently notified this office of revisions to the
policy guidelines regarding representation of federal officials and employ-
ees published at 28 C.F.R. Part 50 (47 Fed. Reg. 8172 (1982)). The
revisions to these policy guidelines have also been published in 30
U.S.A.B. No. 6 (March 19, 1982),

Suits requesting equitable relief may be treated as having been brought
against an official in his or her official capacity. No request for
representation is required from the individual and Department of Justice
representation may be immediately initiated. (See § 4-13.000 of the United
States Attorneys' Manual).

If the sult seeks money damages, in whole or in part, the provisions
of 28 C.F.R., 50.15 and 50.16 become applicable. All recommendations that
representation be denied will be forwarded to the Assistant Attorney General
through the Deputy Assistant Attorney General for Torts. Those cases
involving policy determinations, retention of private counsel, controver-
sial circumstances or which are otherwise difficult to decide or sensitive
will also be forwarded to the Assistant Attorney General through the DAAG
for Torts. Requests from Members of Congress and the Judiclary carry a
certain degree of inherent sensitivity and should be reviewed with care to
determine whether they should be forwarded. 1In all other cases, requests
for representation may be approved at the Director or Assistant Director
level in accordance with the policles of the particular branch.

The Civil Division Representation Committee, chaired by the DAAG for
Torts, will continue to advise and make recommendations to the Assistant
Attorney General. The individual members of the Committee are available
for your informal questions as they arise. The current members are Jack
Farley (724-6805), Susan Herdina (633-4552), John Seibert (633-3331), and
John Euler (724-6729).

(Executive Office)
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Expediting Bail Bond Forfeitures

In situations where realty has been pledged as
collateral for a bail bond, an effective collection procedure
has been emploved by the Eastern District of New York and
should generally be utilized by United States Attorneys so as
to expedite bail bond collections.

The standard Departmental procedure for enforcing bail
bond forfeitures is to secure a judgment under Rule 46 (e) (3)
of the Federal Rules of Criminal Procedure and then proceed
to collect the judgment by execution. A more expeditious
procedure is used in the Eastern District of New York. This
procedure seeks to have any real estate, pledged as
collateral, forfeited directly to the United States at the
time judgment is sought under Rule 46. This is accomplished
by seeking an order from the court vesting title of the
pledged realty in the United States pursuant to
18 U.S.C. 3150. The order also seeks the appointment of a
Receiver who is directed to preserve the realty, sell it, and
deliver the proceeds of sale, after paying fees, expenses,
etc., to the United States Attorney for credition to the bail
bond judgment.

The aforementioned procedure also provides for an order
“directing the United States Marshal to place the United
States in exclusive peaceful possession of the realty. This
provision, when enforced with precision, usually results in
the owner doing his utmost to persuade the fugitive to
surrender. This is done in the hope of being able to secure
some relief from the court pursuant to Rule 46(e) (4), namely,
obtaining return of the property.

It is our position that this method, as it relates to
the realty, obviates any necessity to even consider the
homestead exemption. The reason is that the United States is
in the position of a contingent secured creditor, and
not merely a general judgment creditor.
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The procedure outlined above has received the imprimatur
of a title company in the Eastern District of New York, in
that it has been willing to insure the title of the
Receiver's grantees. Moreover, there should not be any
question that a purchaser in a Receiver's sale as set out
here, receives good title since the entire process is
sanctioned by a federal court.

Michael Cavanagh, Assistant United States Attorney for
the Eastern District of New York, has used this procedure
with success, and it is being incorporated into Title 9,
section 121.152 of the United States Attorneys' Manual. In
the interim, if additional information or copies of sample
pleadings are required, contact the Criminal Division
Collection Unit, (FTS) 633-5541.

(Criminal Division)
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

S & H Riggers & Erectors v. OSHRC, Nos. 79-2358 & 80-7297 Former
Fifth Circuit and Standard Roofing & Sheet Metal, Inc., v. OSHRC,
No. 79-3319 Former Fifth Circuit (April 5, 1982). D.J. #
1450117-0.

ATTORNEY'S FEES: FORMER FIFTH CIRCUIT
DENIJES APPLICATION FOR ATTORNEY'S FEES
UNDER EQUAL ACCESS TO JUSTICE ACT

Petitioners applied for attorney's fees and other expenses
as prevailing parties against respondents, the Department of
Labor and Occupational Safety and Health Review Commission. 1In
one of the first decisions under the Act, the court of appeals
denied the applications, holding (1) the Equal Access to Justice
Act does not apply retroactively to fees for the agency adjudica-
tion which was pending on appeal to the court but was not pending
at the administrative level on the Act's effective date, (2) the
fact that OSHRC was merely a nominal party and not a force in
prosecuting the appeal was a "special circumstance" sufficient to
make an award against it unjust under the EAJA, and (3) the
Secretary of Labor's position on appeal was novel but credible
and therefore the Government met its burden of showing that the
position had a reasonable basis in law. We filed memoranda on
behalf of the Review Commission.

Attorney: Marleigh D. Dover (Civil Division)
(FTS) 633-4820
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

Lewis v. United States Department of the Navy, No. 81-1746 Eighth
Circuit (March 31, 1982). D.J. #35-334.

ATTORNEY'S FEES: EIGHTH CIRCUIT SUSTAINS
STANDARDS ESTABLISHED BY THE MSPB FOR
AWARD OF ATTORNEY'S FEES UNDER THE CIVIL
SERVICE REFORM ACT OF 1978

In this case, a federal employee successfully challenged his
dismissal by the Marine Corps because of his alleged failure to
properly respond to a gas leak in a dwelling on a Marine base.
After the employee gained reinstatement, he sought attorney fees
under the Civil Service Reform Act of 1978, Fees were denied by
the Merit Systems Protection Board. The employee appealed and
argued that fees were authorized and because he won, it was
equitable for the Government to bear the cost of his attorney.
Relying on a comprehensive review of the statute by the Board in
denying fees, we argued that to be eligible for fees, an employee
must show more than that he won. The statute sets a standard of
"warranted in the interest of justice,"™ and the Board has defined
specific criteria (such as bad faith, unnecessary procedural
delays, etc.) which meet this standard. Since none of these
criteria was present here, no fee was appropriate. The Eighth
Circuit has just affirmed the denial of a fee and approved the
standards adopted by the Board in interpreting this provision.
This is the first court decision on this issue, and should prove
"helpful in fighting future requests for attorney fees.

Attorney: William Kanter (Civil Division)
(FTS) 633-1597

Attorney: Douglas N. Letter (Civil Division)
(FTS) 633-3427
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

Government National Mortgage Ass'n v. Adana Mortgage Bankers,
Inc., Nos. 81-7629 and 81-7995 Eleventh Circuit (March 9, 1982).

D.J. #130-19-7412.

CONTEMPT AND SANCTIONS: ELEVENTH CIRCUIT
APPROVES SETTLEMENT AND VACATES BANK-~
RUPTCY COURT'S CIVIL CONTEMPT ORDER AND
MONETARY SANCTIONS AGAINST GOVERNMENT
NATIONAL MORTGAGE ASSOCIATION AND
CONTEMPT ORDER AGAINST VARIOUS GNMA
OFFICIALS AND ATTORNEYS

Adana was an issuer and servicer of GNMA-backed mortgages.
Under its agreements with GNMA, Adana was to make timely payment
to mortgage investors, with GNMA guaranteeing payment. The
agreements authorized GNMA to declare default for actual or im-
pending insolvency or changed business conditions and, in such
event, it could demand turnovers of the mortgages, previously
endorsed in blank, and turnover of funds in custodial bank
accounts. Adana filed for reorganization in the Bankruptcy Court
for the Northern District of Georgia. GNMA was notified shortly
thereafter and, when negotiations failed, GNMA officials and
counsel decided to demand turnover of the mortgages and bank
accounts and their demand letter was delivered to Adana and
custodial banks by a GNMA official and two government attorneys.

The turnover demand was refused and Adana filed a motion for
civil contempt in the Bankruptcy Court, claiming the demand
violated the automatic stay under the Bankruptcy Code, 11 U.S.C.
362(a)(3). GNMA took no further action on its turnover demand.

The bankruptcy judge held GNMA and various of its officials
and attorneys in civil contempt for their involvement in the
turnover demands to Adana and the banks, rejecting their claim
that the demand was authorized by the National Housing Act, 12
U.S.C. 1721(g), and that their actions were taken in good faith,
even though their claim of good faith was supported by one of the
banks. The day after the contempt order, the judge granted
GNMA's motion for relief from the automatic stay, agreeing with
it that under the GNMA guaranty agreements, Adana could not
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

assume them in bankruptcy without GNMA's consent, which was
refused. Adana, the banks, and GNMA eventually reached agreement
on sale of the mortgage portfolio, the proceeds of which became
Adana's principal asset in bankruptcy. As part of their settle-
ment, the parties also proposed vacating the court's contempt
order. However, the bankruptcy judge refused to approve that
provision and in a later order, imposed $23,487.50 in attorney's
fees against GNMA as a contempt sanction. GNMA argued the
sanction was barred by sovereign immunity and was otherwise
unjustified.

The Solicitor General authorized appeal of both the contempt
and sanctions orders. After the appeals were docketed, we
initiated new settlement discussions. As a result, we submitted
a joint motion to vacate the contempt and sanctions orders as
moot, based on the agreement of the parties involved and to
dismiss the appeals, with a protective brief extension motion if
the court rejected the motion to vacate. On March 9, 1982, the
court of appeals granted the motion to vacate the contempt and
sanctions orders and dismissed the appeals. Thus, by exploring
settlement, we avoided potentially difficult appeals and
eliminated the contempt orders against government officials and
attorneys and the monetary sanctions without the risk and delay
involved in full briefing and argument.

Attorney: Al J. Daniel, Jr. (Civil Division)
(FTS) 633-4820
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CIVIL DIVISION
Assistant Attorney General J. Paul McGrath

National Association of Broadcasters v. Copyright Royalty
Tribunal, D.C. Circuit Nos. 80-2273, 80-2281, 80-2284, 80-2298
Nos. (April 9, 1982). D.J. #28-3743.

COPYRIGHT ROYALTY TRIBUNAL: D.C. CIRCUIT
UPHOLDS COPYRIGHT ROYALTY TRIBUNAL'S
DISTRIBUTION OF CABLE TELEVISION ROYALTY
FEES TO COPYRIGHT OWNERS

In the very first judicial decision considering the
Copyright Royalty Tribunal's distribution of cable television
royalty fees, the D.C. Circuit, in a comprehensive opinion, has
upheld the Tribunal's distribution determination. Under the
Copyright Act, cable television systems must pay royalty fees
into a fund in return for a compulsory license to retransmit
distant, non-network television or radio signals. The Copyright
Royalty Tribunal is to distribute the proceeds of the royalty
fund to various copyright owners. The Tribunal did so for the
first time in 1980 in a complex proceeding culminating in distri-
bution of the $15 million 1978 royalty fund. The Tribunal dis-
tributed the lion's share of the 1978 fund to the producers of
movies and syndicated television programming, and awarded smaller
shares to broadcasting companies, sports leagues, music composers,
and public television. The Tribunal's decision generated five
petitions for review in the court of appeals. Petitioners raised
a broad variety of legal and fact-based claims of error. The
court of appeals, however, as we had urged, deferred to the
Tribunal's expertise, and with a minor exception, declined to
disturb the Tribunal's decision. The court of appeals did remand
one minor procedural matter to the Tribunal, ruling that the
Tribunal had not adequately explained its decision in a public
manner when it retracted an original 0.25% award to National
Public Radio. On remand the Tribunal is free to stick to its
view that NPR is entitled to nothing--provided that the Tribunal
complies with the Sunshine Act and with the Tribunal's own
regulations by publicly explaining what it is doing. The
Tribunal also is free to reinstate its original small award to
NPR if it so chooses. All in all, the D.C. Circuit's decision
fully vindicates the Tribunal's decisionmaking process and its
result, and should be of great use in defending future challienges
to Tribunal decisions.

Attorney: John F. Cordes (Civil Division)
(FTS) 633-4214
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Carol E. Dinkins

Merrion & Bayless v. Jicarilla Apache Tribe, u.sS. ,
Nos. 8U-11, 8-15 (S.Ct., January 25, 1982) DJ 90-6-8-8.

Indian tribe's severance tax on o0il and gas sustained.

Lessees extracting oil and gas from wells on tribal
lands within the reservation challenged the Tribe's ordinance
imposing a severance tax (IRA tribe, ordinance approved by
Secretary of the Interior). The district court held the tax
invalid without affirmative congressional authorization, but
we and the Tribe prevailed before the en banc Tenth Circuit
(617 F.2d 537). The Supreme Court, too, upheld (6-3) the
severance tax: (1) the ordinance is within the Tribe's
inherent sovereign power to tax economic activities on the
reservation in order to defray the cost of providing govern-
mental services, a power not derived solely from the Tribe's
authority to exclude non-members from its reservation; (2)
even if the power to tax were coextensive with the power to
exclude, the Tribe's consent as proprietor to the lessees'
presence in return for royalty payments does not terminate
its power as sovereign government to tax their economic _
activities; (3) the federal government has neither explicitly
nor implicitly deprived the Tribe of such authority in es-
tablishing federal procedures for issuance of oil and gas
leases or in permitting the states to tax such lessees, nor
does such a tribal ordinance, imposed with Secretarial
approval, conrlict with federal energy policy; (4) the tribal
tax does not violate the "negative implications" of the
Commerce Clause, first, because Congress has "atfirmatively
provided a series of federal check-points that must be cleared
before a tribal tax" on non-members may take effect and such
federal clearance obviates the judicial role under the Commerce
Clause; and second, because this non-discriminatory tribal
tax would, in any event, pass Commerce Clause scrutiny. The
lessees made no record below that the tribal tax was not
"tairly related" to the governmental services provided by
the Tribe. Complete Auto Transit v. Brady, 430 U.S. 274,

279 (1977).

Attorneys: Solicitor General's staff; Martin W.
Matzen and Jacques B. Gelin (Land
and Natural Resources Division)

FTS 6©33-2850/2762
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Brooks v. Nez Perce County, Idaho, F.2d , Nos. 80-3434,
80-3441 (Yth Cir., March 1, 1982) DJ 90-6-0-63.

Indians' right to damages in connection with county's
wrongtful taxation of trust land sustained.

This case concerns trust land owned by individual
Indians. In 1918, the United States obtained an injunction
in the federal district court forbidding the County from
taxing the land as long as the United States held it in
trust. In 1923, however, the County taxed the land, and it
sold it in 1937 at a tax sale. In the 1970's, the original
owner's successors (also Indians) brought an action against
the county and the heirs to the person who bought the land,
both to quiet title to the land and for damages. Ultimately
the United States joined the Indians' side. The district
court entered judgment returning ownership of the lands to
the United States in trust for the Indians, but refused to
consider the issue of damages against the County because of
the long period of time between the tax sale and the suit.
The court of appeals reversed, holding that the district
court should have allowed the suit for damages and considered
the delay only in calculating the amount of liability.

Attorneys: Edward J. Shawaker and Anne S.
Almy (Land and Natural Resources
Division) FTS 633-2813/4427

State of Missouri, et al. v. Department of the Army,
F.2d , Nos. 81-1224 and 81-1225 (8th Cir., March 9,
19382) DJ 9U-1-4-1811.

Corps' increase in size of generator from 7,000
to 45,000 kw found authorized by Congress.

In 1954, when Congress enacted legislation
authorizing the Stockton Dam, a Corps of Engineers project
on the Sac River, Missouri, the plans submitted to Congress
by the Corps called for a 7,000 kw generator to be installed
at the dam. Subsequently, however, the Corps decided that
the size of the generator should be increased to 45,000 kw
and the Corps requested and received appropriations from
Congress for the larger generator.

wWwhen the dam was completed and the generator in-
stalled, the Corps discovered that it had greatly overestimated
the channel capacity of the river downstream from the dam.
In fact, the channel could not accommodate a flow of water
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sufficient to operate the installed generator, resulting in
considerable downstream flooding and erosion. To deal with
this problem, the Corps decided to acquire flowage easements
and to construct a channel cutoff, while continuing to operate
the installed generator at near full capacity for six hours
per day.

The State and the downstream property owners then
brought suit, claiming that Congress had not approved installa-
tion and operation of the larger generator and that the Corps'
actions were in violation of a number of environmental laws,
including NEPA and the Clean Water Act. The district court,
however, entered judgment in favor of the Corps. State of
Missouri v. Department of the Army, Corps of Engineers, 526
F.Supp. 660 (W.D. Mo. 1980).

On appeal, the Eighth Circuit affirmed. First,
the court held that the installation and operation of the
large generator was within the congressional authorization,
especially as the Corps had informed Congress of its plans
to install the larger generator and Congress, in response,
had appropriated additional funds for the installed generator.
Second, the court held that the EIS prepared by the Corps
concerning the mitigation proposal adequately addressed the
adverse environmental impacts stemming from the operation of
the generator. Third, the court ruled that the operation of
the dam was not generating pollution within the meaning of
the Clean Water Act, 33 U.S.C. 1125 et seq., because, under the
Act, the discharge of a pollutant requires an "addition" of
a pollutant from a "point source” and neither term applies
to the soil erosion depletion of oxygen allegedly caused
by the operation of the dam. Finally, the court held that
the operation of the dam did not constitute a nuisance.

Attorneys: Assistant United States Attorney
E. Eugene Harrison (W.D. Ma.)
Robert L. Klarquist and Edward J.
Shawaker (Land and Natural Resources
Division) FTS 6©33-2731/2813

Allain-Lebreton Co. v. Dept. of the Army, New Orleans District,
et al., F.2d , No. 80-3451 (5th Cir., March L1, 19Y82)
DJ 90-1-0-1611.

Taking not found where Corps’' declined to accept
offer of gratuitous easement for construction of proposed
hurricane protection levee.
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The Allain-Lebreton Co. brought suit in district
court seeking declaratory and injunctive relief and damages
against the Corps of Engineers, the Department of the Interior,
and the Board of Commissioners of the South LaFourche Levee
District, alleging that their refusal to accept the Company's
offer of a gratuitous easement for construction of a proposed
hurricane protection levee on certain of its lands constituted
a taking of its property without just compensation. The Company
desired its land be used for the levee location since its
wetlands would be enclosed by the project, thus enabling the
Company to drain and develop its wetlands. The Company's
complaint alleges that, but for the Corps' veto power, the
Levee District would have accepted their proposed levee
location; that the Corps' decision deprives them of their
intended use of their property; that they must sacrifice
their property to the Corps' wetland and mitigation plan; and
that their liberty to contract has been unduly circumscribed.
The district court granted the Corps' and the Levee District's
motion to dismiss because no taking had occurred as.of the
time of the hearing on the motion, and therefore, there was
no justiciable controversy. The Fifth Circuit affirmed,
stating that the Corps' and Levee District's decision not to
take the offered property merely interfered with the Company's
business opportunities it could have enjoyed had the levee
been located where the Company desired. The Fifth Circuit
also dismissed the Company's claim of denial of freedom to
contract as frivolous and, having found no taking had occurred,
ruled the Company had no claim under the Tort Claims Act.

The court also disposed of the Company's Administrative
Procedure Act claim by stating that the Corps' decision to
reject the Company's proposal should not be disturbed.

Attorneys: Anne S. Almy and Robert L.
Klarquist (Land and Natural
Resources Division) FTS 633-
Wy27/2731

United States v. 156.81 Acres in Marin County, California
(Lynch), F.2d , No. 79-1547 (9th Cir., March 12,
1982) DJ 33-5-2706-161.

Condemnation; Owner of undeveloped land entitled
to interest from date of jury verdict in straight condemnation.

The court of appeals reversed the district court,
holding 2-1, that the owner of undeveloped land, whose land
is acquired in a straight condemnation action under 40 U.S.C.
257, is entitled to interest from the date of the jury verdict
to the date of payment, even though the government did not
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file a declaration of taking, obtain an order of possession,

or enter into possession until after the payment of just
compensation. The decision makes the government liable for
interest on $3.8 million since July 1979, which the government
deposited in November 1978. The majority decision expressly
declined to follow Danforth v. U.S., 308 U.S. 271, 284 (1939),
and other courts of appeals decisions that hold that absent

a taking by physical possession or by statutory provision,

no taking occurs until payment of the condemnation award.

Judge Wallace dissented. He wrote that the majority's position
that the burden on the owner of unimproved property by the
entry of the condemnation judgment, as opposed to the effect

on the owner of improved property, is not sufficiently different
to justify a departure from the general rule that the taking
occurs upon the payment of the condemnation award, as to

rise to the level of a constitutional taking. If relief is

to be provided for owners of unimproved property, Judge

Wallace wrote, it must come from Congress rather than the
federal courts.

The government is filing a petition for rehearing

en banc.
Attorneys: Claire L. McGuire and Jacques B.
Gelin (Land and Natural Resources
Division) FTS 633-2772/2762
Cardin v. De La Cruz, F.2d , No. 80-3244 (9th Cir.,

March 15, 1982) DJ 90-6-0-107.

Indians can enforce tribal ordinance against non-
Indian storeowner on reservation.

Cardin operated a store on non-Indian owned land
within the boundaries of the Quinault Reservation in Washington.
He is not an Indian. The Tribe attempted to apply its building,
health, and safety regulations to the store, and obtained an
injunction from the tribal court enjoining the operation of
“the store until it complied with those regulations. Cardin
brought this action in district court, seeking to enjoin the
tribal officials from enforcing their ordinances. The district
court found that it had jurisdiction and that the Tribe could
not regulate the business. The court of appeals agreed that
the district court had jurisdiction but sided with the tribe
on the merits, finding that the Tribe's residual sovereignty
gave it the right to enforce its health measures even though
the store was on non-Indian owned land.

Attorneys: Albert M. Ferlo, Jr. and Edward J.
Shawaker (Land and Natural Resources
Division) FTS 633-2774/2813



199

VOL. 30 APRIL 30, 1982 No. 8

OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Robert A. McConnell

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES
MARCH 31, 1982 - APRIL 14, 1982
Congressional Recess. The House and the Senate recessed

on April 7, 1982. The House will return on April 20, 1982.
The Senate returned on April 13, 1982.
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Federal Rules of Criminal Procedure

Rule 16(d) (2). Discovery and Inspection.
Regulation of Discovery.
Failure to Comply with a
Request.

A prosecutor ignored a magistrate's standing discovery
order. Twice when defense counsel contacted the prosecutor
to arrange a discovery conference, the prosecutor stated that
she was unable to produce the discoverable items until she
located the DEA case agent. After the discovery deadline
passed, she informed counsel that she could not locate the
agent and that she would notify counsel when discovery could
be made. Due to the prosecutor's non-compliance, the
magistrate ordered a suppression hearing pursuant to
Rule 16(d) (2). The Government, at the suppression hearing,
offered no lawful reasons for its refusal to comply. The
magistrate thereupon recommended that the district court
dismiss the indictment or, alternatively, bar the Government
from using the evidence it failed to produce and the evidence
the defendants sought to suppress. The district court
entered a suppression order; the prosecution appealed.

Noting that the conduct of the prosecutor was
contumacious and deserving of sanctions, but that unless the
district court's Rule 16(d) (2) sanction were set aside an
acquittal would surely result, the Court stated that less
severe sanctions should have been considered by the
magistrate and the district court, e.g., continuing the
suppression hearing and trial or citing the prosecutor and
United States Attorney for civil contempt. The Court held
that, under Rule 16(d) (2), the district court must consider
several factors before it enters such order as "it deems just
under the circumstances": the reasons why disclosure was not
made, the extent of prejudice to the opposing party, the
feasibility of rectifying the prejudice by a continuance, and
any other relevant circumstances, and that the court should
then impose the least severe sanction that would accomplish
the desired result. The Court concluded that the extreme
sanction imposed was not justified.

(Reversed.)

United States v. Sam Salvatore Sarcinelli, 667 F.24d 5
(5th Cir., January 20, 1982).
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Federal Rules of Evidence
Rule 102. Purpose and Construction.

See Rule 403 Federal Rules of Evidence, this issue of
the Bulletin for syllabus.

United States v; Eugene Andrew Anthony Algie, et al.,
667 F.2d 569 (6th Cir. January 8, 1982)
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Federal Rules of Evidence

Rule 403. Exclusion of Relevant Evidence
on Grounds of Prejudice, Confusion,
or Waste of Time.

Rule 102. Purpose and Construction.

A district court judge, seeking to manage his docket
efficiently and to prevent delays, ordered the U.S. Attorney
to produce Jencks Act statements in a complex criminal case
in advance of the time required under the Act. In support of
his action, the judge relied on Rules 102 and 403 as amending
the Jencks Act by implication so as to allow such orders for
earlier production to prevent lengthy trial delays. The U.S.
Attorney insisted on adhering to the literal compliance of
the Jencks Act time frame in this and all other criminal
cases. Recognizing that the U.S. Attorney was acting in good
faith, the judge chose not to employ his contempt powers, and
instead imposed the sanction, pursuant to Rule 403, that no
witness would be allowed to testify unless the order had been
obeyed with respect to that witness. The U.S. Attorney
informed the judge that he would not comply with the order,
and appealed. _ :

The Court applauded the trial ijudge's efforts to prevent
delays which might worsen the backlog in his docket, but
nonetheless held that the exigencies of court administration
cited did not authorize it to sanction any amendment of the
mandatory language of the Jencks Act, and concluded that
Rules 102 and 403 were not intended by Congress to amend the
Jencks Act or to authorize a district court judge to require
a U.S. Attorney to deviate from the Act's terms against his
judgment.

(Reversed and remanded.)

United States v. Eugene Andrew Anthony Algie, et al.,
667 F.2d 569 (6th Cir. January 8, 1982)
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