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There are also three durable medical equipment
(DME) PSC task orders. Id.

Last but not least, some PSCs also manage the
Medicare-Medicaid Data Match Program (also
known as Medi-Medi). /d. As its name implies,
Medi-Medi is a data match program whereby
Medicare and Medicaid data is matched to
identify improper billing and utilization patterns.
See Lourdes Grindal Miller, What is Medi-Medi?
(unpublished presentation) (copy on file with
author). Medi-Medi began as a pilot project in
California in 2001. /d. By September 2005, nine
additional states had joined:

* Florida

* Illinois

* New Jersey

« New York

*  North Carolina
+ Ohio

* Pennsylvania

o Texas and

*  Washington.

1d.; see also, Lourdes Grindal Miller, Frequently
Asked Questions about the Medi-Medi Program
(unpublished presentation) (copy on file with the
author). The Deficit Reduction Act of 2005
formalized Medi-Medi and allocated ongoing
funding for its expansion. /d. Medi-Medi is
currently being expanded to a national program.
1d.

On December 8, 2003, Congress passed the
Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, Pub. L. No. 108-173,
117 Stat. 2066 (2003) (codified in scattered
sections of 26 U.S.C. and 42 U.S.C.) (also known
as the MMA), which implemented landmark
reforms to the existing Medicare Program,
including the organization and structure of the
Medicare contractors. Specifically, § 911 of the
MMA established Medicare Administrative
Contractors (MACs) in place of fiscal
intermediaries and carriers. See David Forman,
CMS Legislative Summary of HR. 1 Medicare
Prescription Drug and Modernization Act of 2003
107 (copy on file with author). MACs collectively
perform Medicare Part A and Part B work in lieu
of having separate Part A and B contractors. CMS
is in the process of conducting a full and open
competition to transition all fee-for-service (FFS)
contracts to MACs, with the goal of completing
the transitions no later than the year 2011. See
Thew at 9.

The first Medicare contractors to undergo the
MAC transformation were those processing DME
claims. Consequently, there are now four DME
MAC:s, each apportioned its own jurisdiction
nationally. Each DME MAC is responsible for
processing DME claims for the states that lie
within their respective jurisdictions. See Table 5 at
p. 51. See Thew at 11. Thus, for example, the
Region C DME MAC jurisdiction is responsible
for processing claims in the southern portion of
the country, reaching north to West Virginia,
south to Florida, and west to New Mexico and
Colorado.
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‘ Specialty DME MAC Jurisdictions

-

Table 5

In the interests of better cooperation and greater
efficiency, CMS subsequently decided to align the
DME PSC jurisdictions with the DME MAC
jurisdictions so that they would be consonant with
one another. CMS next determined to follow the
same course with respect to the Part A and B
MAC jurisdictions by aligning the PSCs with
them. Under this strategy, MACs would continue
to process Part A and B claims, and the PSCs
would continue to perform benefit integrity work
with respect to Part A and B providers.

There are 15 different Part A and B MAC
jurisdictions throughout the country. See Table 6
at p. 52. See Thew at 15.
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Primary A/B MAC Jurisdictions

Table 6

Building on this structure, CMS decided that
benefit integrity activities should be aligned with
the Part A and B MAC jurisdictions. Recognizing
the variation in claims volume, beneficiary
populations, and potential fraud risk, CMS
reconfigured the PSC task orders with MAC
jurisdictions and created seven new zones for
benefit integrity activities as illustrated in Table 5
supra. CMS is currently engaged in full and open
competitions to award contracts to new entities in
each zone. The new entities are called Zone
Program Integrity Contractors (ZPICs) and
effectively replace the PSCs. Interview with
Brenda Thew, Director, Division of Benefit
Integrity Management Operations, Centers for

Medicare & Medicaid Services, in Baltimore, Md.

(Sept. 23, 2008). As each ZPIC is awarded, the
ZPIC will assume the responsibilities that, until
this time, have been conducted by the PSC in the
respective states in the zone. /d.

CMS' realignment of contractors into the
seven zones reflects a recognition of the current
Medicare fraud environment. Medicare fraud is
more acute in certain areas of the country than in
others, and therefore requires more direct
attention, involvement, and resources for
Medicare fraud fighters than others. For example,
Zone 7 is devoted to the State of Florida, where
Medicare fraud is particularly rampant. In
contrast, Zone 2 will cover a vast territory of
largely western and southwestern states because
Medicare fraud is far less prevalent there than in
places like Florida. Zones such as Florida are
classified as "hot zones." Other hot zones include:

e California

e Illinois
e New York
e Texas
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See Brenda Thew, PSCs to ZPICs at 17. CMS has
field or regional offices in all of the hot zone
states, id., and ZPICs are encouraged (or in some
cases, required) to maintain a physical presence in
hot zones. Many times, law enforcement also has
offices within close proximity of CMS offices.
The coalescence of three fraud fighters, CMS,
ZPICs, and law enforcement, should make for a
powerful coalition in the battle against Medicare
fraud in the near future.

CMS is in the process of awarding ZPIC
contracts at the time of this writing. CMS has the
ability to award each ZPIC a separate task order
for virtually every aspect of Medicare under its
contractual canopy:

¢ Medicare Parts A, B, DME, and Home
Health;

*  Medi-Medi, Medicare Part D (after 2009);

¢ Managed Care;

¢ Cost Report Audit; and
*  Specialty task orders for Field Office projects.

See id. at 18. Each ZPIC task order will be
overseen by a CMS Government Task Leader
(GTL), following the current model under which
GTLs monitor the PSCs.

CMS' transition to the ZPICs is expected to be
a boon for law enforcement on several fronts.
First, law enforcement will be able to contact one
ZPIC for all of its data needs. It will provide "one-
stop shopping" that will eliminate the need to visit
several PSCs for data. "One-stop shopping" will
save time and improve efficiency for law
enforcement efforts. See Table 7 below; see
Brenda Thew, PSCs to ZPICs (unpublished
PowerPoint presentation) (July 25, 2008) (copy on
file with author) for an illustration of the future
ZPIC contracting environment.

ZPIC FUTURE ENVIRONMENT

(Task Orden

Table 7
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Second, by virtue of the new ZPIC structure,
where all Medicare data will be under the same
roof, law enforcement will be able to obtain data
across all parts of Medicare to better determine
whether a provider or supplier is defrauding one
or several parts of the Program. Consolidation of
data, therefore, will provide law enforcement with
a larger and more comprehensive picture of
potential Medicare fraud a provider or supplier
may be perpetrating. This consolidation will also
provide more and better quality opportunities for
investigating, prosecuting, and convicting
fraudsters.

Third, CMS is in the process of establishing
law enforcement liaisons from the law
enforcement community who will assist in the
coordination with ZPICs. This will enhance
support to law enforcement personnel as they
mount successful investigations and eventual
prosecutions. Law enforcement liaisons, who are
familiar with the special needs in each area of the
country, will be able to coordinate closely with
ZPICs to increase overall efficiency.

Similarly, CMS also expects to benefit from
the new ZPIC environment. CMS expects to see
an economic benefit through the consolidation of
contractors and the streamlining of resources to
those areas that need it most. Similarly, CMS
expects state partners to save money by virtue of
fewer required resources. See Brenda Thew, PSCs
to ZPICs at 19. In sum, the new ZPIC

environment will achieve the best value for CMS
by leveraging economies of scale and
concentrating efforts in high fraud areas. /d. CMS
also expects increased efficiency for the ability to
look at providers across all benefit categories. /d.
Moreover, CMS expects better coordination
among contractors and their partners.

In closing, CMS' transition from PSCs to
ZPICs will help law enforcement be more
effective and efficient in combating Medicare
fraud, waste, and abuse. CMS and its ZPIC
contractors expect to provide law enforcement
with the critical support needed for battling fraud,
waste, and abuse in the new millennium.*
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"Incident to'" Nothing: A
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Billed Physical Therapy Services and
Enforcement Actions Targeting
Fraudulent Physical Therapy Practices
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I. Introduction

Physical therapy rendered "incident to" a
physician's primary care has long been a
controversial topic in the provider community.
The "incident to" rule, as it is referred to, allows
physicians to submit claims for reimbursement for
services commonly furnished in a physician's
office which are an integral, though incidental,
part of the overall care provided to a patient. See
42 C.F.R. § 410.26(b)(2). Physicians argue that it
allows for greater control over patient care
because the doctor is directly involved in the
physical therapy. Opponents have argued that the
practice allows unskilled or uneducated
individuals to render services on the physicians'
behalf. While the provider community continues
to debate the merits of the "incident to" rule, most
will agree that the practice is susceptible to fraud
and abuse. Physical therapy is one such practice
area that has a demonstrated history of "incident
to" abuse.

This article will address the concerns relating
to physician-billed physical therapy and highlight
areas that are susceptible to fraud and abuse.
Further, the article will address a current joint
agency enforcement initiative focusing on
physical therapy billing fraud in Mississippi.

Lastly, it will discuss the positive impact recent
enforcement actions and regulatory changes have
had on physician "incident to" billing.

II. The troubled past

In 1994 the Office of Inspector General for
the United States Department of Health and
Human Services (OIG) conducted its first inquiry
into the nature and extent of physical therapy
provided to Medicare beneficiaries in a
physician's office. See Office of Inspector
General, "Physical Therapy in Physicians'
Offices" (OEI-02-90-00590) issued March 1994,
available at http://www.oig.hhs.gov/oei/
reports/0ei-02-90-00590.pdf. The initial study,
conducted by OIG's Office of Evaluations and
Inspections (OEI), revealed that nearly four out of
five cases involving physical therapy provided in
a physician's office did not qualify as true
physical therapy services. The study found that
the services: 1) were not restorative; 2) lacked
complexity; 3) were not accompanied by a
comprehensive plan of care; or 4) failed to include
long-term goals. These shortcomings resulted in
Medicare paying $47 million in improper claims.
Over the next several years, physical therapy
reimbursement was studied and scrutinized by
OIG. This work identified over $1 billion in
improper Medicare payments. See generally
Office of Inspector General studies:

e "Physical and Occupational Therapy in
Nursing Homes: Medical Necessity and
Quality of Care" (OEI-09-97-00121) issued
August 1999, available at http://www.apta.org
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/AM/Template.cfm?Section=Home& TEMPL
ATE=/CM/ContentDisplay.cfm& CONTENTI
D=42682;

*  "Physical and Occupational Therapy in
Nursing Homes: Cost of Improper Billings to
Medicare" (OEI-09-97-00122) issued August
1999, available at http://www.apta.org/
AM/Template.cfm?Section=Home& TEMPL
ATE=/CM/ContentDisplay.cfm&CONTENTI
D=42684;

e "Physical, Occupational, and Speech Therapy
for Medicare Nursing Home Patients:
Medical Necessity, Cost, and Documentation
Under the $1,500 Caps" (OEI-09-99-00560)
issued August 2001, available at http://www.
oig.hhs.gov/oei/reports/0ei-09-99-00563.pdf;
and

*  "Physical, Occupational, and Speech Therapy
for Medicare Nursing Home Patients:
Medical Necessity and Quality of Care Based
on the Treatment Diagnosis" (OEI-09-99-
00563) issued August 2001, available at http:
//lwww.oig.hhs.gov/oei/reports/0ei-09-99-005
63.pdf.

Providers continued to demonstrate significant
noncompliance and quality of care problems,

including overutilization, using unskilled staff,
and billing for medically unnecessary services.

OIG initiated another study examining
Medicare Part B payments for physical therapy
services rendered or billed by physicians. See
Office of Inspector General, "Physical Therapy
Billed by Physicians" (OEI-09-02-00200) issued
May 2006, available at http://www.oig.hhs.
gov/oei/reports/oei-09-02-00200.pdf. The
objective was clear: identify aberrant billing
patterns and make recommendations to protect the
Medicare program. /d. OIG undertook the task by
examining physician billing patterns for physical
therapy services rendered over the first 6 months
0f 2002. The results raised concerns about
systemic abuse of the "incident to" rule relating to
physician-billed physical therapy. See id.

From January through June 2002, Medicare
paid all providers approximately $528 million for
physical therapy services billed to Part B carriers.

Id. Nearly 30 percent of these payments were
made to physicians. /d. Based on a simple random
sample, OIG determined that over 91 percent of
the physician-billed physical therapy paid for by
Medicare failed to meet program requirements for
reimbursement. /d. The services failed to meet
program requirements because they were not
medically reasonable or necessary, not properly
documented, or were unsupported by a complete
plan of care. As a result, Medicare improperly
paid in excess of $136 million. /d. The 6-month
review soon turned into a 2-year comprehensive
study addressing physician-billed physical therapy
services.

Physician reimbursement by Medicare for
physical therapy services in 2002 totaled $353
million. /d. This included a total of 15 physicians
who billed in excess of $1 million for physical
therapy services. Id. By the end of 2004,
physician reimbursement for physical therapy
services jumped 44 percent, totaling $509 million.
Id. The number of physicians billing more than $1
million annually jumped to 38, an increase of 250
percent. Id. More disconcerting was the fact that
four percent of physicians who billed for physical
therapy services accounted for more than half of
the $509 million paid to physicians. /d. This
compelling data prompted the beginning of an
enforcement initiative focusing on physician-
billed physical therapy services.

II1. Rules and regulations governing
reimbursement

Physical therapy is the treatment of functional
limitations to prevent or slow impairments and
disabilities brought about by injury or illness. See
Office of Inspector General, "Physical Therapy
Billed by Physicians" (OEI-09-02-00200) issued
May 2006, available at http://www.oig.hhs.gov/
oei/reports/oei-09-02-00200.pdf. Physical therapy
often includes physical manipulation of the body
and can, in certain circumstances, be accompanied
by machine-assisted acts performed under the
supervision of a qualified individual.

The Medicare Part B program covers
outpatient physical therapy services. See 42
C.F.R. § 410.26. Generally, physical therapy
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services are performed by qualified physical
therapists or physical therapy assistants in
independent or stand-alone practices. See 42
C.F.R. § 410.60(a). A physical therapist must be
licensed by the state in which he or she is
practicing and have graduated from an accredited
physical therapy program. See 42 C.F.R. § 484 .4.
Likewise, physical therapy assistants must be
licensed, if applicable, and a graduate of an
accredited 2-year program or have achieved a
satisfactory grade on an approved proficiency
examination. /d.

Medicare regulations also allow physicians to
bill for physical therapy services that satisfy the
"incident to" rule. See 42 C.F.R. § 410.26(b).
Medicare Part B pays for services incident to the
service of a physician if:

*  The services are rendered to noninstitutional
patients in a noninstitutional setting (not in a
hospital).

* The services are an integral, though
incidental, part of the service of a physician in
the course of diagnosis or treatment of an
injury or illness.

e The services are commonly furnished without
charge or included in the bill of the physician.

e The services must be of a type that are
commonly furnished in the office or clinic of
a physician.

*  The services are furnished under the direct
supervision of the physician (the supervising
physician, however, need not be the same
physician upon whose professional service the
incident to service is based).

e The service must be furnished by the
physician, practitioner with an incident to
benefit, or auxiliary person. 42 C.F.R.

§ 410.26(b)(1)-(6).

Plainly stated, the "incident to" rule allows for
federal program reimbursement for services
performed by physicians, or individuals under the
physician's direct supervision and employ, at the
full physician reimbursement rate. Early examples
of "incident to" services included blood pressure
measurements, x-rays, vaccination administration,

and wound care. Over time, as physicians brought
more complex and specialized services into the
office setting, the number of "incident to" services
increased to include physical therapy.

A nonphysician provider or auxiliary person
is anyone who is acting under the direct
supervision of a physician, regardless of whether
the individual is an employee, leased employee, or
independent contractor of the physician or of the
same entity that employs or contracts with the
physician. See 42 C.F.R. § 410.26(a). Auxiliary
personnel are often nurses, nurse practitioners,
technicians, physician assistants, respiratory
therapists, physical or occupational therapists,
podiatrists, chiropractors, massage therapists, or
physical therapy aides. Prior to 2005, Medicare
did not require auxiliary personnel to possess any
specialized education, training, or license. The
regulatory changes are discussed in length in
section VII.

While the "incident to" rule allows for
physician reimbursement for services rendered by
auxiliary personnel, it does not absolve the
physician from involvement in the service. The
regulations require the physician to provide direct
supervision over the administration of the service.
42 C.F.R. § 410.26(a)(2). In the office setting,
direct supervision means "the physician must be
present in the office suite and immediately
available to furnish assistance and direction
throughout the performance of the procedure." 42
C.F.R. § 410.32(b)(3)(ii). The physician need not
be in the room while the service is rendered. Id. If
the "incident to" service is performed in a
beneficiary's home, Medicare will cover it only if
there is direct personal supervision. Simply put,
the physician must be in the home with the
auxiliary personnel if the services are billed
"incident to" the physician's professional services.

Medicare has outlined three basic coverage
requirements governing reimbursement for
physical therapy services, regardless of the
provider type or service location. First, the patient
must be under the care of a physician. Second, the
services must be furnished under a plan of care
outlining the type, amount, frequency, and
duration of the therapy. See 42 C.F.R.
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§ 410.61(c). The plan of care must include, at
minimum, the patient's significant medical
history, diagnosis, physician order, therapy goals,
contraindication, and the patient's understanding
of the need for treatment and intended goals. See
42 C.F.R. § 424.24(c); see also Medicare Benefit
Policy Manual, Publication 100-2, Chapter 15,

§ 220.2, available at http://www.cms.hhs.
gov/Manuals/downloads/bp102c15.pdf. Third, the
plan of care must be certified or recertified by the
physician periodically. See 42 C.F.R. § 424.24(c).
The physician recertification requirement is
intended to ensure that the patient is responding to
the treatment and allows the physician to modify
or discontinue the treatment if necessary.
Medicare will pay for physical therapy services
rendered "incident to" a physician's professional
service when the standard coverage requirements
are satisfied and the physician complies with all
factors set forth in 42 C.F.R. § 410.26.

IV. The Mississippi Physical Therapy
Initiative

OIG examined physician-billed physical
therapy services and identified several program
vulnerabilities susceptible to fraud and abuse. In
the wake of OIG studies, Medicare carriers and
program safeguard contractors began examining
physician billing patterns relating to physical
therapy services. The results were consistent with
OIG findings in that the data identified possible
physician abuse of the "incident to" rule.

Cahaba Safeguard Administrators (CSA), the
program safeguard contractor for the Medicare
Part B program in Mississippi, identified a series
of problematic billing trends that indicated
excessive overutilization of physician-billed
physical therapy services. The data analysis
focused on physicians who billed specific time-
based physical therapy reimbursement codes. For
example, CSA identified one physician who billed
the Medicare program 18.5 hours of physical
therapy for one beneficiary in 1 day. In fact, CSA
identified numerous examples of beneficiaries
who received between 8 and 12 hours of physical
therapy on a daily basis.

The data also identified several physicians
who billed in excess of 150 hours of physical
therapy services within a 24 hour time period.
While the volume of services was staggering, the
more disturbing fact was that the claims often
identified the service location as the beneficiary's
home. To put this into perspective, for a physician
to lawfully bill 150 hours of in-home physical
therapy services in 1 day, the physician would
have to personally treat more than six
beneficiaries an hour, all located in the same
home, for 24 consecutive hours. If the in-home
services were provided by auxiliary personnel
under the direct supervision of a physician, the
physician would be required to supervise 6
individuals, rendering treatment to 6 beneficiaries
an hour, all located in the same home, 24 times a
day. The data analysis raised serious doubts about
the physician's ability to provide the amount of
therapy that was submitted to the Medicare
programs for reimbursement.

CSA referred the findings to the OIG Office
of Investigations (OI). OI initiated investigations
into several Mississippi physical therapy
companies based on billing patterns evidencing
the hallmarks of overutilization and/or the lack of
physician supervision. The investigations resulted
in 13 cases targeting physical therapy clinics, their
respective owners and principals, and several
affiliated physicians and employees suspected of
fraudulently billing federal and state health care
programs. The financial loss to the government
was estimated to exceed $60 million for the
fraudulently rendered physical therapy services.
This was the beginning of the Mississippi
Physical Therapy Initiative.

As the investigations proceeded, the manner
and scheme in which the clinics operated became
evident. Several individuals would collectively
open a clinic to provide in-home therapy services
to Medicare and Medicaid beneficiaries. The
owners often had little or no medical background
and included an investment banker, several
housewives, a nurse practitioner, a durable
medical equipment (DME) supplier, a
receptionist, and a drug counselor.
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The clinic owners would subsequently recruit
physicians to serve as medical directors. The
medical directorship agreements often required
little or no work on the part of the physician yet
paid either an annual salary or per assessment fee.
In some instances, the medical director received
both types of compensation. The clinic would
subsequently require the physician to reassign his
or her rights to the clinic in order to receive
payment under the Medicare and/or Medicaid
programs. After reassignment, the clinics could
bill federal and state health care programs directly
using the doctor's provider number and collect
payment on the doctor's behalf.

The clinics would then hire individuals with
little to no medical background to serve as
physical therapy "technicians." These individuals
included a gas station attendant, a shoe salesman,
retail cashiers, a convicted felon, a high school
dropout, massage therapists, kinesiotherapists, and
an exercise physiologist. The "technicians" were
tasked with the responsibility of rendering
unsupervised in-home physical therapy services to
Medicare and Medicaid beneficiaries. No
individual employed by the clinics was lawfully
authorized by the State of Mississippi to render
physical therapy services.

The physical therapy services were later billed
under the physician's provider number as if the
physician personally rendered the services or
directly supervised a "technician" rendering the
services. As a result, the physical therapy clinics
submitted claims that were false and fraudulent in
one or more of the following ways.

*  First, the claims falsely purported that the
physical therapy services were rendered by a
physician or under the direct supervision of a
physician.

* Second, the services were not medically
reasonable or necessary.

e Third, the services were not rendered or did
not accurately reflect the amount of services
provided.

e Fourth, the services were not initiated or re-
initiated by a physician's direct and personal
medical evaluation every 30 days.

e Fifth, the claims falsely purported that the
treatments were ordered by a physician as an
integral part of his or her continuing active
participation and management in the course of
treatment.

In April 2007 the United States Attorney's
Office for the Southern District of Mississippi
(USAO) reached out to the OIG Office of Counsel
to the Inspector General (OCIG) for assistance in
prosecuting several of the physical therapy fraud
cases. OCIG assistance was requested because the
USAO did not have the resources to prosecute all
of its health care fraud cases because of the
unprecedented amount of Federal Emergency
Management Agency (FEMA) fraud occurring in
the wake of Hurricane Katrina.

The goal of the initiative was to form a
collaborative partnership between OIG and the
USAO to quickly and efficiently indict and
prosecute the offenders. The initiative proved
successful with OIG providing manpower and
substantive knowledge to the formidable skill and
experience of the USAO. Within 6 months, the
USAO and OIG brought 7 cases before the grand
jury and obtained 7 indictments against 18
individuals.

V. United States v. Canton Rehab. Serv.,
Inc., 3:07-CR-00096 (S.D. Miss. Aug. 22,
2007)

In January 2001 Frank Kay Wiley and
Michael Anthony Yant, opened and established
Canton Rehabilitation Services, Inc. (CRS) in
Canton, Mississippi. Wiley and Yant opened CRS
for the purpose of submitting false and fraudulent
claims to the Medicare and Medicaid programs for
physical therapy services. Wiley imported the
scheme to defraud from Texas where he was
previously an owner and operator of a
rehabilitation facility. The clinic in Texas was
shut down after a federal investigation revealed it
had fraudulently billed for physical therapy
services.

Wiley and Yant incorporated the clinic
through straw persons, but controlled the day-to-
day operations. The business model of CRS was
distinctive in that it was the only clinic in the
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investigation that rendered services in a traditional
brick and mortar facility. Rather than provide in-
home physical therapy services, CRS would
transport beneficiaries to and from their homes for
treatment via a company van. This presented a
unique investigative challenge because the
government needed to establish that no physician
was present in the clinic during the rendering of
the physical therapy services.

CRS's ability to bill federal and state
programs was contingent on securing a physician's
provider number. Y ant, using his relationship with
area physicians made through his DME company,
recruited two doctors to serve as medical
directors. Wiley recruited the third medical
director. The medical directorship agreements
required the physicians to work between 6 to 8
hours a week and paid them $125 per patient
assessment. The agreements required the
physicians to consult with company
administrators, supervise activities with other
physicians and professionals, submit reports,
admit and discharge patients, and supervise all
medical care rendered by a specialist. In actuality,
the physicians performed little or no work. The
medical directorship agreements were a sham
used to obtain the physicians' provider numbers.
The physicians' only job was to sign progress
notes on a weekly or biweekly basis. The
physicians' per assessment fee was based on the
number of patient charts reviewed by the
physicians. The physicians' signature gave the
appearance that they supervised the administration
of the physical therapy when they had not.

Once the physicians' provider numbers were
acquired, CRS sought to recruit hourly employees
to serve as "technicians" who were responsible for
rendering the physical therapy services to the
beneficiaries. None of the employees were
licensed as a physical therapist or physical therapy
assistant. The employees were not trained or
educated in the art or discipline of physical
therapy by an authorized or accredited entity and
none were authorized to render physical therapy
services under the governing regulations
promulgated by the State of Mississippi.

The business model was implemented to
abuse the "incident to" rule. All claims for
services rendered by CRS employees were
submitted under one of the three medical
directors' provider numbers. Each claim submitted
by CRS falsely purported that the physical therapy
services were rendered by a physician or under the
direct supervision of a physician. At no time did
any CRS physician render physical therapy
services to a beneficiary. Moreover, no physician
supervised a CRS employee providing physical
therapy services to a beneficiary. The
investigation revealed that two of the three
medical directors were not present at the facility
when the services were provided. One physician
admitted that he never set foot in the facility.
Another physician was rarely present and did not
supervise any individual during the provision of
the physical therapy services.

CRS submitted claims to Medicare in excess
of $3.7 million and received payments totaling
over $1.6 million. In the same time period, CRS
submitted claims to Medicaid for payment in
excess of $456,362.00 and received payments
totaling $78,402.00. Wiley and Yant owned and
operated a second clinic, Mississippi Central
Rehabilitation (MCR), using the same manner and
scheme as CRS. MCR submitted claims to federal
and state health care programs totaling
$7,014,319.85 and received in excess of
$2,851,664. MCR was not charged, but the
financial loss attributable to the clinic was applied
at sentencing under the relevant conduct provision
of the United States Sentencing Guidelines.

On August 22, 2007, Wiley and Yant were
charged in a 36-count indictment alleging
conspiracy, health care fraud, false claims, false
statements, wire fraud, money laundering, and
forfeiture. Wiley proffered and agreed to
cooperate in the prosecution of Yant. Wiley
entered a guilty plea to one count of making a
false statement involving a health care matter in
violation of 18 U.S.C. § 1035 (1996). Wiley was
sentenced to 37 months in prison. In April 2008
Yant also entered a guilty plea to one count of
making a false statement in a health care matter
and was later sentenced to 48 months in prison.
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VI. Case development: Lessons learned

The numerous OIG studies, coupled with the
recent enforcement actions, highlight several
concerns regarding physician "incident to" billing.
See Office of Inspector General, "Prevalence and
Credentials of Nonphysicians who Performed
Medicare Physician Services" (OEI-09-06-
00430). The investigations and analysis have
allowed for the identification of particular areas
susceptible to fraud and abuse and laid the
framework to identify this type of program fraud.
The primary challenge in developing an "incident
to" case is identifying the individual who
personally rendered the service. Reimbursement
claim forms do not require a physician to use a
modifier to identify whether the services were
rendered by the physician personally or by
auxiliary personnel "incident to" the physician's
professional services.

Another problem related to the development
of "incident to" abuse cases relates to the volume
of services billed by an individual physician.
Medicare does not cap the amount of services that
may be billed under a particular physician's
provider number. A physician is permitted to bill
for an unlimited amount of services as long as the
supervision requirements are met. Moreover, the
regulations do not limit the number of auxiliary
personnel that a physician can simultaneously
supervise. Therefore, the ability to identify
problematic or fraudulent billers cannot be
accomplished by data analysis alone and requires
additional scrutiny of the physician's business
practices.

Prosecutors and investigators must take a 2-
pronged approached in developing cases
involving potential "incident to" abuse. First,
determine whether the physician personally
rendered the "incident to" service. If the physician
personally rendered the service the inquiry ends.
If not, the second step requires one to determine
whether the physician satisfied the appropriate
supervision requirement over the auxiliary
personnel rendering the service.

For example, the data analysis from the
Mississippi Physical Therapy Initiative
demonstrated that the physicians were billing in

excess of 24 hours a day. As discussed supra,
there were many occasions where the physician's
provider number was used to bill in excess of 150
hours of physical therapy in 1 day. In this
situation, the amount of time billed necessarily
implied the physician was billing for services
rendered by auxiliary personnel because of the
impossibility that one provider can provide more
than 24 hours of service in 1 day. The lawful
billing of 150 hours of physical therapy services
would require a physician to supervise at a
minimum 6 auxiliary personnel for 24 consecutive
hours. The data gave credibility to the notion that
the physician was not adequately supervising the
auxiliary personnel because of the high volume of
services. The subsequent investigation confirmed
that the physicians were part of an "incident to"
scam. The answers to this relatively simple
inquiry will assist prosecutors in efficiently and
effectively developing successful "incident to"
abuse cases.

VII. A new beginning

Recent enforcement initiatives coupled with
specific regulatory changes appear to have had an
impact on reducing physician abuse of the
"incident to" rule involving physical therapy
services. Medicare Part B billing data for the past
3 years show a sharp decline in physician
"incident to" billing. In 2007 Medicare Part B
paid approximately $1.56 billion for physical
therapy services. Memorandum from the Regional
Inspector General for Evaluations and Inspections,
Region IX to the Department of Justice (October
1, 2008) (on file with author). Physicians received
$291 million or 19 percent of the total amount of
allowable physical therapy services, a decrease of
approximately 43 percent from the 2004
physician-billed figure. /d. Over the same time
period, the number of physicians that billed in
excess of $1 million for physical therapy services
decreased from 38 to 6, reflecting an 84 percent
reduction. /d. Additionally, the number of
physicians that billed in excess of $100,000
annually decreased from 992 to 279. Id.

The decrease is likely, in part, attributable to
increased enforcement of "incident to" abuse. The
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decrease may also be attributable to a 2005
regulation change addressing the qualifications of
auxiliary personnel. During the Mississippi
Physical Therapy Initiative, it was evident that
many of the auxiliary personnel possessed little or
no skill, education, or training in the field of
physical therapy. Prior to 2005 Medicare expected
the person providing the physical therapy to be
highly knowledgeable, skilled, and trained in the
field of physical therapy, but there was no
expressed regulatory requirement. The regulations
simply required the auxiliary personnel to:

* Be under the direct supervision of a physician;
and

* Be an employee of the physician, practice
group, or legal entity that employed the
supervising physician.

See 42 C.F.R. § 410.26.

In 2005 the Centers for Medicare and
Medicaid Services implemented a regulation
mandating that auxiliary personnel possess the
same education and skill level as a licensed
physical therapist. See 42 C.F.R. § 410.29(c)(2).
The regulation change eliminated physician
"incident to" billing for services rendered by
uneducated and unskilled employees. The new
regulation states, "Medicare Part B pays for
outpatients physical therapy services . . . if they
are furnished . . . by, or incident to the service of,
a physician, physician assistant, clinical nurse
specialist, or nurse practitioner when those
professionals may perform physical therapy
services under State law." 42 C.F.R.

§ 410.60(a)(3)(iii). The rule further provides that
when the therapy is provided "incident to" the
services rendered by a physician, physician
assistant, clinical nurse specialist, or nurse
practitioner, the "service and the person who
furnishes the service must meet the standards and
conditions that apply to physical therapy and
physical therapists, except that a license to
practice physical therapy in the State is not
required." Id. (emphasis added). In all other
circumstances, Medicare mandates that the
licensed physical therapist, or physical therapy
assistant acting under the direct supervision of a

physical therapist, must be the professional
providing the service.

VIII. Conclusion

To date the Mississippi Physical Therapy
Initiative has produced seven indictments, eight
guilty pleas, and approximately $6 million in
court-ordered restitution. The sentences have
ranged from 4 years incarceration to 5 years
probation. The convictions also resulted in
program exclusions being imposed by the OIG
which prohibit the convicted individual from
participating in federal health care programs for a
period of years. Encouraged by the early success,
OIG and the USAO continue to aggressively
pursue the culpable individuals and recover
federal program funds.

OIG is continuing to review physical therapy
bills submitted by physical therapists and
physicians under Medicare's "incident to"
provision. OIG hopes to create additional
enforcement initiatives consistent with its overall
mission to protect the federal health programs.
OIG data analysts are currently identifying
problematic billing patterns by applying
sophisticated analytical methods to 100 percent of
the Medicare claims data for targeted years. While
"incident to" abuse in the practice of physical
therapy has cost the federal health care programs
millions of dollars in improperly paid claims, OIG
believes that the continuation of aggressive
enforcement initiatives similar to the Mississippi
project will deter the spread and depth of
"incident to" fraud.%
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