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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
 

CASE NO. 09-CR-60331-COHN 
 

UNITED STATES OF AMERICA, 
  
 
v. 
 
SCOTT W. ROTHSTEIN, 
 
 Defendant. 
________________________________/ 
 
JOINT MOTION TO APPROVE SETTLEMENT; APPOINT MICHAEL I. GOLDBERG 

AS RESTITUTION RECEIVER; APPROVE 18 U.S.C. § 3664(j) PROTOCOLS; 

APPROVE DISTRIBUTION PROTOCOLS; AND  

REQUEST TO SET JOINT HEARING
1
  

 

Michael I. Goldberg (the “Trustee” or “Goldberg”), in his capacity as Liquidating Trustee 

for the RRA Liquidating Trust (“RRA Trust”) and the United States of America (the 

“Government,” with Goldberg or the Trustee, the “Parties”), respectfully move for the specific 

relief set forth below as the Parties have reached an agreement globally resolving all issues 

between the Trustee and the Government relating to forfeiture and restitution matters in 

connection with the Scott W. Rothstein (“Rothstein”) criminal case.  The settlement between the 

Parties is memorialized in the agreement attached hereto as Exhibit A (the “Agreement” or 

“Settlement Agreement”).2   

                                                 
1 The Parties are simultaneously filing this Motion before both the district court presiding over United States v. 

Rothstein,09-60331-CR-COHN (S.D. Fla. 2009) (the “District Court”) and the bankruptcy court presiding over In re 

Rothstein Rosenfeldt Adler P.A., 09-347981-RBR (Bankr. S.D. Fla. 2009) (the “Bankruptcy Court;” the District 
Court and Bankruptcy Court are referred to collectively as the Courts).  
 
2 The RRA Trust is the successor in interest to Rothstein Rosenfeldt Adler, P.A.'s (“RRA”) bankruptcy estate and all 
assets of RRA's bankruptcy estate, including its forfeiture claims, have been transferred to the RRA Trust pursuant 
to the RRA Plan (as defined herein below). 
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The Settlement Agreement, upon approval by the Courts, allows the Trustee and the 

Government to avoid costly and protracted litigation with respect to forfeiture issues following 

the issuance of the Eleventh Circuit Court of Appeals decision in United States v. Rothstein, 

Rosenfeldt, Adler, P.A. (In re Rothstein, Rosenfeldt, Adler, P.A.), 717 F.3d 1205 (11th Cir. 2013), 

and provides an equitable mechanism that will likely allow for all non-subordinated victims to be 

paid in full and for the RRA bankruptcy estate to receive a meaningful distribution from the 

assets seized by the Government in connection with Rothstein’s criminal prosecution. The 

Settlement will facilitate a significant distribution to Qualifying Victims (as defined in the 

Settlement Agreement). The distribution to Qualifying Victims is expected, but not guaranteed to 

be, 100% of their ultimately allowed Restitution Claims. The RRA Trust is expected to receive 

in excess of $23 million of economic benefit comprised of the cash and assets that will be turned 

over to the RRA Estate pursuant to the Settlement Agreement and the collateral source effect of 

the distribution of approximately $28 million to the Qualifying Victims under the Collateral 

Source Recovery provisions contained in the confirmed RRA Plan (as defined herein below).  

BACKGROUND AND PROCEDURAL HISTORY 

 

As the Courts are well aware, Scott W. Rothstein (“Rothstein”), the 50% shareholder of 

RRA, began perpetrating a Ponzi scheme through the sale of fictitious structured settlements. 

Rothstein used RRA’s bank accounts in his Ponzi scheme. Through this process he commingled 

the law firm’s legitimate receipts for legal work and the proceeds of his criminal activity.  In late 

October of 2009, Rothstein’s scheme collapsed.  

The procedural history of the litigation that was triggered by Rothstein’s crimes is set 

forth in detail in the Settlement Agreement.  
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THE SETTLEMENT 

 

The Trustee and the Government believe that the terms of the Settlement are fair, 

equitable and in the best interests of the RRA Trust and the Qualifying Victims. 

The following is a summary of the key terms of the Settlement Agreement:3 

Forfeiture of Restitution Assets: The Trustee agrees to support the entry of a final order 

of forfeiture (the “Agreed Final Order of Forfeiture”), which shall finally forfeit to the 

Government the Restitution Assets. The Agreed Final Order of Forfeiture shall be in a form and 

substance acceptable to both the Trustee and the Government and consistent with the Agreement. 

Release of Remaining Assets: All Remaining Assets shall be released to the Trustee for 

liquidation and/or distribution to the creditors of RRA pursuant to the RRA Plan under the 

supervision of the Bankruptcy Court.  

Appointment of Michael I. Goldberg, Esq., as Restitution Receiver: The District Court 

Approval Order shall provide that Michael I. Goldberg, Esq., will be appointed as the 

“Restitution Receiver.” The District Court Approval Order will authorize the Restitution 

Receiver to take any action necessary to distribute the proceeds of any Restitution Assets to 

Qualifying Victims in accordance with the Agreement and the Final Amended Restitution Order 

(as defined in the Agreement).  

Maximum Proposed Distribution: Under no circumstances shall the distribution to any 

Qualifying Victim exceed the amount of the Restitution Claim after application of Title 18, 

United States Code, Section 3664(j).  

                                                 
3 To the extent that there is any conflict between the Settlement Agreement and this Motion, the terms of the 
Settlement Agreement control.  
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Distribution to Holders of Allowed Restitution Claims: As soon as practicable after entry 

of the Final Amended Restitution Order by the District Court and the entry of the Agreed Final 

Order of Forfeiture, the Restitution Receiver shall disburse funds in accordance with the Final 

Amended Restitution Order, unless the District Court orders otherwise upon motion by the 

Restitution Receiver.    

Kim Rothstein Criminal Case:  The Government agrees that all assets forfeited or subject 

to forfeiture in connection with the Kim Rothstein Criminal Case shall be treated as Remaining 

Assets under the Agreement; provided, however, the Trustee shall pay from the proceeds of the 

Remaining Assets the amount of $250,000 to Sean Dunn pursuant to Title 19 U.S.C.§ 1619.  

Marin Criminal Case: The Government agrees that all assets forfeited or subject to 

forfeiture in connection with the Marin Criminal Case shall be treated as Remaining Assets 

under the Agreement. 

Mass Mutual Case: The Trustee and the Government agree to have the Mass Mutual 

Funds treated as Remaining Assets under the Agreement.  

Alu Appeal: The Alu Appeal shall be dismissed and the funds subject of the Alu Appeal 

shall be treated as Remaining Assets under the Agreement.  

Future Criminal Prosecutions: This agreement does not cover any assets forfeited or 

subject to forfeiture in connection with any future criminal prosecutions involving or relating to 

the crimes committed by Scott W. Rothstein and others. The Parties reserve all of their rights 

with respect to any future criminal prosecutions.   

AUTHORITY TO SUPPORT APPROVAL OF THE SETTLEMENT 

 
The Parties seek approval of the Settlement pursuant to the District Court’s inherent 

power to approve settlements relating to the forfeiture and restitution process and pursuant to 
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Rule 9019 of the Federal Rules of Bankruptcy Procedure (“Rule 9019”), which is applicable to 

the Bankruptcy Court’s approval of the Settlement. The Parties submit that the Rule 9019 criteria 

are instructive and helpful to the District Court’s consideration and approval of the Settlement.  

  Rule 9019 provides that, after notice and a hearing, a bankruptcy court may 

approve a proposed settlement of a claim. The decision of whether or not to approve a 

compromise is within the sound discretion of the court. In re Chira, 367 B.R. 888, 896 (S.D. 

Fla. 2007) aff’d. 567 F.3d 1307 (11th Cir. 2010)(citing In re Air Safety Intern., L. C., 336 B.R. 

843, 852 (S.D. Fla. 2005)); In re Arrow Air, Inc., 85 B.R. 886 (Bankr. S.D. Fla. 1988).  

In passing on proposed settlements, the Bankruptcy Court must determine whether a 

proposed settlement is fair and equitable.  In re Chira, 367 B.R. at 896.  The Court must 

evaluate whether the compromise falls below the “lowest point in the range of reasonableness.” 

In re S&I Investments, 421 B.R. 569, 583 (Bankr. S.D. Fla. 2009) (citing In re Bicoastal 

Corp.,164 B.R. 1009, 1016 (Bankr. M.D. Fla. 1993)); see also In re Arrow Air, Inc., 85 B.R. 

at 886. 

The Eleventh Circuit, in In re Justice Oaks II, Ltd., 898 F.2d 1544, 1549 (11th Cir. 

1990), provided additional guidance regarding whether a settlement should be approved 

and established a four-part test: 

a.        The probability of success in litigation; 
 

b.        The difficulties, if any, to be encountered in the matter of collection; 
 

c.        The complexity of the litigation involved and the expense, inconvenience 

and delay necessarily attending it; and 

d.        The paramount interest of the creditors and a proper deference to their 

reasonable views in the premises. 
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 The Parties each believe that they will be successful in any future litigation. However, 

the uncertainty of litigation coupled with the associated cost and delay of the Trustee and the 

Government litigating, is not in the best interests of the stakeholders in each respective case. 

Moreover, if litigation were to recommence, it is likely that one or both of the Parties would, 

again, seek appellate review of any decision made at trial, further delaying distributions to 

Qualifying Victims and creditors. The issues raised in this litigation are complicated and may 

require expert testimony and analysis regarding the financial transactions of the RRA law firm.  

 There is no difficulty in collecting the already monetized assets. However, certain assets 

have yet to be monetized and are incurring monthly carrying costs (i.e., real estate taxes), 

thereby decreasing the net recovery each month the dispute persists.  

 The litigation is undoubtedly complex. The first trial lasted three days and involved 

several witnesses, including two experts who traced millions of dollars through numerous bank 

accounts. Further litigation between the Parties would require the resolution of novel legal 

issues involving the intersection between bankruptcy law, constructive trust law, and federal 

forfeiture law.  

 The creditors and victims are singularly interested in obtaining their recovery as soon as 

possible. This Settlement allows for the prompt exercise and faithful discharge of the respective 

duties of the Parties who have worked tirelessly to ensure that the victims and creditors are 

compensated for their losses.  

Accordingly, there is little doubt that the Settlement overwhelmingly meets the 

requirements under Justice Oaks’ requirements and should therefore be approved.  
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APPOINTMENT OF MICHAEL I. GOLDBERG AS RESTITUTION RECEIVER 

 

 In order to harmonize the distributions to be made to Qualifying Victims in the Rothstein 

Criminal Case and to creditors in the RRA Case, the Settlement provides for the appointment of 

Michael I. Goldberg as the Restitution Receiver.   

 The Court’s authority to appoint a receiver is found in the criminal forfeiture provisions. 

Specifically, 18 U.S.C. § 982, which incorporates the provision of 21 U.S.C. § 853(g), provides, 

in relevant part, that the Court, following entry of an order of forfeiture and upon application of 

the United States, may take any action to protect the interests of the United States in the 

property ordered forfeited.  

This mechanism has been employed by courts in this district before. In United States v. 

Brandau, Judge Hurley authorized the appointment of a receiver to monetize assets and 

distribute the proceeds to victims of the Financial Federated Ponzi scheme. United States v. 

Brandau, 99-8125-CR-HURLEY [ECF No. 759, Order Approving Memorandum Agreement 

and Appoint Receiver (S.D. Fla. Aug. 11, 2000)]. Similar to Goldberg, the Brandau Receiver 

also served as the bankruptcy trustee in the related chapter 11 case, which enabled him to better 

coordinate distributions between the two estates.  

 The Settlement Agreement contemplates that slightly more than $28,000,000 of assets 

will be finally forfeited and disbursed/restored to Qualifying Victims. In order to ensure that the 

distribution of these funds to Qualifying Victims and RRA creditors is maximized, the 

Settlement Agreement contemplates Goldberg being appointed as the Restitution Receiver. The 

benefit of Goldberg filling that role is that he and his professionals are already aware of and 

familiar with the collateral source recovery provisions in the RRA Plan. Moreover, as a result of 

the collateral source reporting that was required by the RRA Plan, Goldberg and his 
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professionals are in the best position to apply, in consultation with the Government and under 

the District Court’s supervision, the provisions of 18 U.S.C. § 3664(j). Indeed, having a single 

person responsible for harmonizing distributions from both the RRA Trust and the Rothstein 

Criminal Case is the most efficient and effective method to ensure that no person receives an 

amount exceeding their losses.   

A. Terms of Appointment 

 Pursuant to the Settlement Agreement, the United States and the Trustee seek to have 

Goldberg appointed as Restitution Receiver: 

Scope: the Restitution Receiver shall have standing to raise any position that is available 

to the Government or the RRA Trust.  The Restitution Receiver will be authorized by the 

District Court to take any action necessary to protect or monetize any Restitution Assets (as 

defined in the Settlement Agreement) and to make distributions to Qualifying Victims in 

accordance with the Settlement Agreement and applicable law. Any issue relating to the scope 

of this receivership shall be determined in the first instance by the District Court.  

Fees and Expenses: The Restitution Receiver and his counsel will be compensated 

exclusively from the RRA Trust on the same terms as they provide their services to the RRA 

Trust.  Their fees and expenses will be treated as Costs and Expenses of the Liquidating Trust 

pursuant to sections 6.2.9 and 6.2.11 of the RRA Plan as modified by the Confirmation Order.  

Accordingly, all issues relating to the payment of the Restitution Receiver and his professionals’ 

fees and expenses shall be heard and determined before the Bankruptcy Court.  

 B. No Impact on Goldberg’s role as Trustee 

 The Government and the Trustee request that the Bankruptcy Court determine that 

Goldberg’s appointment as Restitution Receiver will have no impact on Goldberg’s ability to 
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continue as the Trustee. Additionally, the Trustee also requests that the Bankruptcy Court 

determine that the Trustee’s professionals (Berger Singerman LLP, Akerman LLP, Berkowitz 

Pollack Brandt Advisors and Accountants, and Kapila Mukamal LLP) (the “Trustee's 

Professionals”) representation of the Restitution Receiver have no impact on their ability to 

continue representing the Trustee, even though they will be providing services to Goldberg in 

his capacity as Restitution Receiver.  

 18 U.S.C.§3664(j) PROTOCOLS 

 

 In order to ensure that Qualifying Victims are treated equally, the Parties request that the 

District Court approve certain protocols regarding the application of 18 U.S.C. § 

3664(j)(“Section 3664(j)”). Section 3664(j) provides: 

(1) If a victim has received compensation from insurance or any 
other source with respect to a loss, the court shall order that 
restitution be paid to the person who provided or is obligated to 
provide the compensation, but the restitution order shall provide 
that all restitution of victims required by the order be paid to the 
victims before any restitution is paid to such a provider of 
compensation. 
(2) Any amount paid to a victim under an order of restitution shall 
be reduced by any amount later recovered as compensatory 
damages for the same loss by the victim in— 
(A) any Federal civil proceeding; and 
(B) any State civil proceeding, to the extent provided by the law of 
the State. 
 

Several of the Qualifying Victims have already recovered compensation in excess of their 

loss. It would be patently inequitable for these persons to share in Restitution Assets thereby 

diluting the recovery of other Qualifying Victims who have not yet been wholly compensated. 

The purpose of Section 3664(j)(2) “is to prevent double recovery by a victim.” United States v. 

Stanley, 309 F.3d 611, 613 (9th Cir. 2002). If the victim later recovers civil damages for the 

same loss, the court subtracts that sum from the victim's loss to determine the defendant's 
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remaining restitution. Id.; see also United States v. Nucci, 364 F.3d 419, 423 (2d Cir. 2004) 

(holding that victim may not receive double recovery in a criminal context); United States v. 

Dawson, 250 F.3d 1048, 1050 (7th Cir. 2001) (concluding that, in the criminal context, a victim 

should not receive more restitution than necessary to make him or her whole).  Furthermore, the 

Settlement Agreement requires that any credit pursuant to 18 U.S.C. § 3664(j) be applied on a 

gross basis without deduction for attorneys’ fees, costs or prejudgment interest. See United States 

v. Sims, 2003 U.S. Dist. LEXIS 9835 (E.D. Pa. May 30, 2003) (holding that the amount a 

plaintiff recovers on a judgment may be used to reduce restitution amounts pursuant to 18 U.S.C. 

§ 3664(j)); United States v. DiBruno, 438 Fed. Appx. 198 (4th Cir. N.C. 2011)(noting that “any 

restitution amount paid to a victim under a restitution order must be reduced by the victim's 

recovery for the same loss in civil proceedings”); Walsh v. United States, 2014 U.S. Dist. LEXIS 

17761 (D. Md. Feb. 12, 2014) (noting that the purpose of 18 U.S.C. § 3664(j) is to ensure that 

victims do not, through restitution, receive an amount exceeding their losses).  

In order to facilitate the calculation of the reductions to the distributions due to 

Qualifying Victims as a result of the application of the 18 U.S.C. § 3664(j), the Trustee and the 

Government propose that the District Court approve the following protocols: 

1. Within fourteen (14) days of the entry of an Order by the District Court approving 

this Motion, the Restitution Receiver and the Government shall jointly file the 

Distribution Schedule (as defined in the Settlement Agreement). The Distribution 

Schedule filed with the District Court will identify Qualifying Victims by VNS 

number only. At the District Court’s request the Parties will file a Distribution 

Schedule, under seal, that lists the Qualifying Victims by name. 

2. The Distribution Schedule will indicate for each Restitution Claim: 
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a. The original allowed amount of the Restitution Claim; 

b. Any Collateral Source Recoveries that are applied to reduce the 

distribution due on any Restitution Claim; and 

c. Which Restitution Claims, if any, are to be treated as Subordinated 

Restitution Claims (as defined in the Settlement Agreement).  

3. Any Qualifying Victim shall have twenty-one (21) days from the date of notice of 

the Distribution Schedule to file an objection with the District Court to the 

proposed treatment of their Restitution Claim.  Any objection must be signed 

under penalty of perjury by the holder of the Restitution Claim.  

4. Upon resolution of the objections, the Court, at the request of the Parties, will 

enter a Final Amended Restitution Order.  

The Parties believe that these Protocols provide for the most equitable and efficient and 

least intrusive way to ensure that no Qualifying Victim reaps a windfall at the expense of the 

other victims. Indeed, this is only way to ensure that each Qualifying Victim is paid only once on 

its claims.  

DISTRIBUTION PROTOCOLS  

 

 As soon as practicable after the District Court has entered the Final Amended Restitution 

Order, the Parties request that the Restitution Receiver be authorized to be begin making 

distributions to the Qualifying Victims in accordance with the Distribution Schedule, unless 

ordered otherwise by the District Court upon motion by the Restitution Receiver.   The Parties 

request that the District Court approve the following protocols: 

1. All distributions will be made by check;  
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2. The address for any Qualifying Victim to which distribution will be mailed will be 

the address provided to the Government as part of the Victim Notification Service; 

and  

3. The Restitution Receiver, without the need for any further order of the Court, may 

replace any lost check at his discretion.    

REQUEST TO SET JOINT HEARING  

 

 The Settlement Agreement represents the culmination of years of work by both the 

Government and numerous bankruptcy professionals. It provides the quickest, most efficient and 

fairest way for the proceeds of the assets seized by the Government in November and December 

of 2009 to finally be distributed to the parties that were most affected by the actions of Rothstein 

and his co-conspirators.  Accordingly, in order to facilitate the approvals required for the 

Settlement to become effective, the Parties respectfully request that the District Court and 

Bankruptcy Court conduct a joint hearing to consider the relief requested in this Motion.  

This procedure has been used in other circuits when faced with similar situations, most 

notably and recently in In re Dreier LLP, 08-15051-SMB (Bankr. S.D.N.Y. 2008); United States 

v. Dreier, 09-cr-085- JSR (S.D.N.Y. 2008)—another case involving a law firm in chapter 11 that 

was used as part of a large Ponzi scheme. In the Dreier case the judges overseeing the Marc S. 

Dreier criminal case, the Dreier LLP SEC lawsuit, and the Dreier LLP bankruptcy case, had 

several coordinated, joint status conferences. See United States v. Dreier, 09-cr-085-JSR 

(S.D.N.Y. 2009) (minute entry for April 22, 2009, referring to a joint status conference held by 

all three judges); see also United States v. Dreier, 09-cr-085-JSR (S.D.N.Y. May 4, 2009) (joint 

order to parties). The efficacy of these joint conferences was recognized by United States District 

Court Judge Rakoff, wherein he noted that the “inherent tensions are best addressed through 
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coordination and cooperation by all concerned. Accordingly, on April 22, 2009, the three judges 

convened a joint hearing to urge such a resolution by the affected parties.” United States v. 

Dreier, 09-cr-085-JSR (S.D.N.Y. February 5, 2010).  

Accordingly, the Parties request that both the District Court and the Bankruptcy Court 

convene a joint hearing for the purpose of considering the Settlement Agreement and the other 

related relief requested in this Motion.4  

WHEREFORE the Government and the Trustee respectfully request that: 

A. The District Court: (i) grant the request for a joint hearing with the Bankruptcy Court; 

(ii) approve the Settlement Agreement; (iii) appoint Michael I. Goldberg, Esq., as Restitution 

Receiver; (iv) approve the 18 U.S.C. § 3664(j) Protocols; (v) approve the Distribution Protocols; 

(vi) retain jurisdiction over all aspects of the Settlement, except for approval by the Bankruptcy 

Court and Bankruptcy Court oversight of the fees and costs of the Restitution Receiver and his 

professionals; and (vii) grant any other such relief as is just and appropriate.    

B. The Bankruptcy Court: (i) grant the request for a joint hearing with the District Court; 

(ii) approve the Settlement Agreement; (iii) determine that Michael I. Goldberg’s appointment as 

Restitution Receiver will have no impact on and will not disqualify Goldberg from continuing as 

the Trustee; (iv) determine that Trustee’s Professionals may to continue to advise the Trustee in 

connection with the RRA case; (v) determine that Trustee’s Professionals may provide services 

to the Trustee notwithstanding of their representation of the Restitution Receiver; (vi) authorize 

that all attorneys’ fees, costs, and expenses incurred by the Restitution Receiver and his 

professionals be treated pursuant to sections 6.2.9 and 6.2.11 of the RRA Plan as modified by the 

                                                 
4 If the either the District Court or the Bankruptcy Court decline to grant the request for a joint hearing, the parties 
propose that the approval of the Settlement Agreement be obtained first from the Bankruptcy Court followed by the 
District Court. However, in the interest of efficiency the Parties submit that a joint hearing would be the most 
expeditious way to bring the Settlement Agreement before the Courts for approval.  
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Confirmation Order and compensated from RRA Liquidating Trust assets; (vii) retain 

jurisdiction to approve the Restitution Receiver and his professionals fees in the same manner as 

all other Post-Confirmation Professionals; and (viii) grant any other such relief as is just and 

appropriate.  

  Dated: July 14, 2014    Respectfully Submitted, 

BERGER SINGERMAN LLP. 
     Counsel for Liquidating Trustee 

     1450 Brickell Avenue, Suite 1900 
Miami, FL 33131 
Telephone:   (305) 755-9500 
Facsimile:   (305) 714-4340 
 
 
By:     /s/  Paul Steven Singerman    

 Paul Steven Singerman 
 singerman@bergersingerman.com   
 Florida Bar No. 378860 

Isaac Marcushamer 
imarcushamer@bergersingerman.com   

       Florida Bar No. 0060373 

       and 

WIFREDO A. FERRER 
UNITED STATES ATTORNEY                   
 
By:   /s/ Evelyn B. Sheehan    
Evelyn B. Sheehan (Fla. Bar No. 944351) 
Alison W. Lehr (Fla. Bar No. 444537) 
Assistant United States Attorneys 
99 NE 4th Street 
Miami, FL   33132-2111 
Tel. (305) 961-9101 
Fax. (305) 536-7599 
Evelyn.Sheehan@usdoj.gov 
Alison.Lehr@usdoj.gov 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on this 14th day of July 2014, I electronically filed the 

foregoing document with the Clerk of the Court using the CM/ECF system and therefore the 
foregoing has been furnished on such date via the Court’s CM/ECF system to all electronic filing 
participants in this case. 
 
        /s/ Paul Steven Singerman   

        Paul Steven Singerman 
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