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This is the third conference of Senior Circuit Judges since the crea-
tion of the Administrative Office of the U.S. Courts, It marks for me the end
of my first year as Attorney General, At the conference last year, held on
September 23, I had been in office only for a couple of weeks.

Judicial Vacancies

I believe that almost the most important obligation of the Attorney
General is the filling of judicial vacancies, On Septémber 5y 1942, the day ’
when my appointment was confirmed, there were nlneteen vacancies ex1st1na in the ¥

United States Courts. All of these vacancies, with one exceptlon, have TIOW been i

filleds I have given and shall continue to give careful con31deratlon‘to
£illing judicial vacancies with outstanding men.

Since the last Judicial Conference there haVe occurred twentyuﬁhreé‘ f’"

véoancies, of which fourteen have been filled. There exists boday a vacancy 1n

the Thlrd Clrcult as a result of the. resmgnatlon of Jﬁdge Clark' and there 1s one;

in the Fifth Circuit caused by the death of Judge Foster on August 23rd. There é
are vacancies in Northern Caleornla, Idaho, Northern Illinois, Oklahoma, and
four in Hawaii. '
In f£illing vacancies I sincerely hope that I may‘haﬁe suggeétioﬁs’éﬁd f 
help from judges as well as from members éf the bar. It is often difficﬁlﬁ to ‘
get proper information to evaluate a man's character and ability;‘aﬁd judges beri 
fore whom candidates have appeared t0~tfy and argue cases necessarily are in a
position ﬁo judge their abilities. In several instances district and circuit
court judges have given me the advantage of their opinion, ail of course in a
most confidential manner. It seems to me entirely appropriate that Judges should

do this, and I hepe that such cooperation will continue,
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Department of Justice

LrJ

efore speaking of certain specific problems which may be of interest
to the Conferenc , you may wish to hear a brief word about the Department of
Justice itself, In the last three years the Department has grown from approki-
mately 9,000 employees to nearly 25,000 employees. This increase is accounted
for not only by the addition to the Department of the Immigration and Naturaliza-
tion Service, which was formerly with the Department of Labor, but by increased
personnel resulting largely from problems raised by the war. The :FeBul. has been
greatly enlarged as well as the Border Patrol., I have established a new unlt in -
‘the Department known as the War Division. This is made up of four un1ts,~one in
charge of alien enemles; another in charge of litigation arising out of the ccnhnl,
of the pronertj of alien enemies; a third dealing with "war funds"; and the
fourth, a unit which had been established by Mr, Justice Jackson when he was  "
Attorney General, which deals with the analysis of subversive activities, ihe‘f.;
study of the foreign language press in the United States, and other related’k“"A 
. matters.

The result of this very swift expansion of the Department of Justlce;nor
coupled with the emergence of new and pressing problems as a result of the war,"‘
vand the fact that many of our personnel are enlisting or being drafted into the f[
Army and Navy have required measures to reorganize the Department. I have ré—_’
cently issued a new order, drawn as a result of months of careful study in c0m 
operation with the Budget and with the heads of the various divisiors, which has
the effect of reallocating certain functions of the Department and of centraliiing
administrative direction in the Assistant to the Attorney General, thus freeing
the Attorney General for consideration of policies and of matters involving
unusual considerations, It is believed that the effect of the order will also be

to provide for more centralized control of personnel, essential particularly in
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wer time; and of more careful consideration of the budget considered as & whole.
It is our hope to eliminate duplication and waste, particularly by abolishing:
unnecessary unitd., We have already taken two definite steps in that direction. 'H
We have fransferred supervision of the Bureau of War Risk Litigation to;,

the Asswstan% Attorney General in charge of Glalms, We have distributed the fuﬁc;:

otlons of the Bond and Spirits DlVlSlon among other lelSlOnS in the Department
It is calculated that the saving to the Department as a result cf the latter' {
Wlll be approylmately $150, 000 a year, This 15 a partlcularly good tlme to ma\
such changes since those of the personnel who w1ll not remaln w1th the Departme
now have an excellent,opporﬁunlty.of flndlng p031t10ns‘1n otherﬁbrenohes;ofaoh‘
government where man-power is lackln - L N
1 One of our most serious problems is the draln on our personnel fro‘
war‘demands.i We have followed a polloy, strzngently enforced of asklng for
deferments only in a few essentlal cases and then only for spec_fled perlo
tlme. Almost no 1nd1v1dual is essentlal although the loss of too many key
partlcularly over a short perlod of tlme, Wlll serlously handlcap the work of
any organlzatlon. I belleve that it is entlrelj approprlate for the Army
an 1nd1v1dual if he is to be used in the flvhtlng forces. On the other hand
seems a Short—51fhted pollcy to transfer some laNyer in a key’pOSLtlon 1n ﬁhe
‘Department of Justice d01ng 1mp0ﬂtanx work to a desk in the War Department wher
his work is far less important and where he is more or less lost 1n the shuffle.
England soon found in the present war that the natlon could not afford to draln R
the civil service of manpower to send to the armed forces; a system has been or- |
ganized there under which civil servants above thirty are not transferred where
their existing work makes it more important for them to continue in their occu-~ |

pations.
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Expediting Cases Vital to the War Effort

I should like to call your atteﬁtion to the desirability of expediting
hearings and appeals in cases where the &ecision is of immediate importance in
the conduct of war activitiesr Many different questions have arisen as ?o the )
extent and character of the authority granted by the many emergency statutes. ;f
Such matters as priee-fiXing, priorities, allocation of essential materials;t  ‘_
etc., raise problems which are inevitably 1itigated in the Federal Cburts;,;lﬁﬁi
is also inevitable that certaln actlons of the Pré51dent and nls subordlnates;ffE
taken in pursuance of special war powers, will be challenved. In order that thei

extent and nature of the authority of the bxecutlve may be determlned as soon as?

possible and the necessity for any legislative action made qu1c&ly apparent,wlﬁkj

is desirable that appeals in these cases be given as speedy coﬁsideratien_eegl
possible; | |

A notable example of this was the,special term of the Supreme Courtf

called in July of this year to consider‘the writs of habeas COerS sued»outfiﬁ e

behalf of the eight saboteurs ‘who landed in thls country from German submarlnes“~

These elghﬁ prisoners were belng tried for v1olat10ns of the Articles of War‘and?

of the common law of war before a spec1al Hllltary Comn1851on set up by the
President. Doubts and uncertalntles were ralsed as to the constltutlonallty of f

such procedure by the case of Ex parte Milllgan. The 1ong and elaborate 0p1n—

ions handed down by the Court in that case rendered uncertain 1ts appllﬁ?ﬁlon :Va
to the faets then confronting us. INMoreover, the totally different charecﬁer of :‘
modern warfare, in which the destruction of a factory or of an important rail~v
road bridge may be a greater military blow than a localized defeat in an actual
zone of combat, rendered uncertain the application of this Civil War precedent.

I may say that General Cramer, ‘the Judge Advocate General of the United'States
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Army, and I, who conducted the prosecut;gn, vwere equally as pleased as were coun-
sel for the defense when the Supreme Couft consented to clarify the law in this
régard before a decision was handed do&n by the Military Commission. This waé,
of coufse, a very fundamental and important constitutional problem and as such
nerited the extracrdinary treatment which it received!by the Supreme Court.

Even thdugh other lesser matters obviously cannot receive such speéial treatment;
if matters closely related to the war effort are expedited on appeal as much as .
possible, this will be of great value in enabling us to soive the multitude of -
important legal problems that‘the war has created; |

Cases Involving Essential War Personnel or Vital War Information

There is another matter relating to the conduct of federal. jﬂdicial e

bu51ness during the present war which I snould like to call to your attentlon.

This is the desirability of continuing or adjourning cases whose preparatlon and;
presentatlcn would absorb too much time of Army, Navy‘or essentlal civilian per-?f
sonnel engaged in war work and cases whose pfesentation,migh£ disc1ose informaf
tion of value to the enemy.  Barly in the war, we were confronted with this’probé?
lem particularly in connection with anti-trust suits; whiéh because,qf their 'r 5
great complexity threatened to take‘up too much of the time_of persoﬁs‘engaged!> 
in industries essential to the war effort. Under an agreementrbetween the Secféfi
tafy of War, the Secretary of the Navy, and Department of Justice'officials,b
which was approved by the President, several anti-trust suits have been adjourned:
because of théir interference with the important war work of essential industriai
personnel.

Specific provision for pestponing suits in which members of the armed
forces are defendants has been made, of course, in the Soldiers and Sailors Civil

Felief Act, There will inevitably be other types of cases, however, which
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demand the attendance of essential war personnel, either as defendants or as es-
sential witnesses, to the detriment of the war effort. The mere fact that a man
is concerned with war work of some sort cannot excuse him automatically from all
litigation. It seems to me, however, that the Federal Courts, by welghing the
hardships caused by the delay against the detriment to the war effort resulting'’
from the absence of essential personnel, should be able to arrive at a practica-
ble and fair solution of this problem.

The other cases which it may be desirable to continue or adjourn are
those whose presentation might disclose information of value to the enemy. An
example of this type of case is an admiralty suit arising out of a collision
between ships in a éonvoy, where the nature of the case would demand the presen-
tation of evidence as to naval and maritime matters which must be kept,absolutely 
secrets |

The Departmeﬁt of Justice, shortly after our entrance into the war,
considered proposing législation specifically authorizing the suspension of iiti4j
gation when this is necessary for the efficient prosecution of the war. This
was not done, however, because we believed that there is already sufficient dis—-

cretion in the presiding judge of a Federal Court to take care of such situa-~

tions (See Landis v. North American Company, 299 U. S. 248 (1936) ), and because
we felt certain that the Federal Courts would use this discretion in the best

interests of the national safety.

Federal Judges and Special War Work
I have wished for some time that some waj might be found during the
present nationeal emergency to make more availlable the talents of members of the
Federal dJudicliary for special war assignments. Federal Judges have already been

called upon to serve on such bodies as the Emergency Court of Appeals under the
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Price Control Act, and there are many other war duties, both of a quasi-
judicial and of an administrative nature,. which they could perform with
exceptional effect, Service of Federal Judges on special non-judicial assign-
ments 1s thoroughly in accord with our American traditions. I‘need only cite
the valuable work of Judge Putman on the Bering Sea Seizures'Commission,.that
of Mr, Justice Brewer and'Judge Alvey on the Venezuela Boundaries Commission,
and that of Mr, Justice Roberts in the Pearl Harbor investigation as notable -
examples of the contribution which members of our judiciary have made outside‘
of the field of their regular duties. The diplbmatic missions of Chief ol
Justice Jay, of Chief Justice Ellsworth and of Mr. Justice Nelson afe‘othef
noteworthy instances of service of this sort. |

I should like to ask that you give considerationrto the desirability 
of continuing this practice during the present war, I appreciate that such
a request raises the always difficult problem of the extent to which a Judge
should mix in lay affairs which might later be brogght before him in his
judicial capacity. I appreciate also that the provision of the Jﬁdicial
Code which forbids Feﬁeral Judges "to exercise the profession or employmen£ ; 
of counsel or attorney3 or to be engaéed in the practice of the law" -
(28 UsSaCa 373), limits to some extent the duties they may underta&e. Theré '
are many valuable functions of an administrative and gquasi-judicial character;
however, which Federal Judges might perform without any possibility of their
being thought to engage in the practice of law and without any possibility |
of embarrassment in the future discharge of their judicial duties.,

Under the existing judicial system, it seems to me that the practical
problems arising from such service can be solved, There is the possibility of

assigning Federal Judges to courts other than their own and of ealling back to

1
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the bench retired Federal Judges (See Qé U.S.C, 17, 22, 216, 375, 375(a) )«
During the period of the war, you might consider it desirable to make the
divisions between the various judicial districts and even between the various
circuits somewhat more fluid as regards assigrments of work, so that the
necessary judicial duties could always be carried on adequately despite the
absence of particular judges. By reallocating the work of the diéﬁrict‘
courts within the circuits and by cooperative efforts of the Senior Circuit
Judges, the services of many Federal Judges might be temporarily reléased
for other important work. There is an ever-increasing need for men vaability‘
and experience to help out with the wvast bbdy of essential war work,'and~I
therefore commend this matter to your attention.

In ﬁhis connec&ion there seems to be some misunderstanding among
Federal judges as to whether or not they can take leave of absence to join the °
Army or the Navy. Although I have not given any formal opinion with réspect
to this situation, it seems fairly clear that under Section 62 of Tiflé 5 of
the U.S, Code, any Judge who enters the armed forces as an officér, and takes
the salary attached to his commission automatically vacates his judicial
office, The section to which I refer reads as follows:

"No person who holds an office, the salary or annual compensation

attached to which amounts to the sum of $2;500, shall be ap-

pointed to or hold any other office to which compensation is

attached, unless specially authorized thereto by law,"
It may be that this section does not operate as a prohibition to appointment td
a second office in a case where no compensation was attached to the first
office, There is however a principde of common law that no person can hold
two imcompativle offices, There are also decisions of the courts which seem
to hold that where the law attaches compensation to an office a person cannot

accept that office under an agreement to forego such compensation,
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It is of course w0 be expected that judges are not unnaturally tempted
even to the point of resigning to help the country in its war effort, It should
be remembered, however, that in such cases where men obtain commissions in the
armed forces, they are often assigned to work which, comparatively speaking,
is really less important to the general needs of the country than the work they
leave; ‘and that a judge should always weigh the importance of his présent work
and consider carefully whether he should abandon it, |

United States Commissioners

The Judicial Conference at its September Session in 1941 requested thé
Adﬁinistrative Office to make & study of the Commissioner system and report to;
this meeting. The Report, which is now before you for discussion, is most com= "
prehensive, covering the scope of the functions of the Officé, the‘methods of‘  
appointment, occupations and ages of the commissioners, their eligibility'for i‘ 
appointment, the territorial jurisdiction of their offices, typical proceedingé‘
and pertinent statistics describing such items as their hours of service, come
pensation and burden of worlk, |

While numerous statutes have given additional generai jurisdigtion; o
the Office éf Commissioners remains today as it was when eStablishedvin 1896.;
The change in conditions which has occurredbover'the years since that time sug-
gests a reexamination of the whole subject,. |

First, the report suggests that the commissioners be furniShed-ai
Government expense with all of their supplies and that wherever practical they
should be provided with office space anda hesring roem. The report further
suggests a reduction in the number of commissioners in some of the districts -
which apparenily are over staffed, For example, in North Carolina there are

86 United States Commissioners, 22 of whom had no business in 1941,
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There is a suggestion in the report as to the possible desirability
of having a larger percentage of lawyers appointed commissioners than is at
present the case. There are approximately 1,000 United States Commissioners
of whom not mbre than half are lawyers. I believe that it is highly desira-
ble that whenever possible the office of commissioner should be filled by a
lawyer, as questions of law are involved in most of their work; and this
Conference might well go on record as indicating to the district judges that
wherever lawyers are available for such services, the office of commissicner
should be filled by a lawyer.

The report further discusses the question whether the compensation
of commissioners sﬁould be increased or its basis changed. At the present
time commissioners are paid onva fee basis at the scale fixed in 1896;. the
list of fees is so broken down and divided up into such small items that the
report compares it to a laundry list. Many commissioners are required to
spend as much time preparing their accounts as they devote to the performaﬁce
of their functions. The report suggests, and I commend this suggestion to
you, the possibility of putting some of the commissioners on a salary, sub-
dividing them into classes as is done with postmastérs on the basis of the
amount of work done in the course of the year.

The question of whether the trial jurisdiction of United States
Commissioners should be increased is also raised by the report. At the
present time United States Commissioners are permitted to try petty offenses
if they are committed on Federal reservations, provided that the defendant
waives his right to be tried in the district court. The question discussed
in the report is whether or not this jurisdiction should be extended to cover

all Federal petty offenses, irrespective of where they may have been committed.
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I should hesitate, at this time, and without further consideration, to recom-
mend this extension of jurisdiction.

The Status of Bailiffs

There is another matter of an administrative nature to which I should
like ﬁo direct your attention. The Conference gave some consideration atiits
last session to the question of the status of bailiffs, but concluded that the
time was not opportune to present 1egislation to Congress recommending chénges.
The situation with regard to bailiffs is a vexing one and the Department of
Justice is entirely sympathetic with the Judges who suffer inconvenience.beéau$§
of the fact that bailiffs are per diem employees who are not allowed traveliﬁg i
expenses and are therefore unable to serve the judges except when court is inA 5
session at official quarters. It has been suggested to me that the Department  ,
might be helpful to the extent of having the status of deputy marshal conferre&q
upen bailiffs. OQur hands are tied in that respect, howé&er, because the law B
limits appropriations for deputy marshals to the objects for which they are
made., There is an appropriation for deputy marshals and another for bailiffs;,i’
Under existing law bailiffs cannot be emplcyed unless the marshal certifies,to’f
the Judge that no deputy marshals are aﬁailable for this worke. Mre Chandlef ~"
is familiar with the problem involved and with the obstacles whlch must be over- 
come and I think you may again want to give consideration to recommending legls—'
lation which would regularize the status of bailiffs and make them full-time
employees.

Indeterminate Sentences ~ Treatment of Youthful 0ffenders

I have considered with great care the report to the Judicial Con=-
ference of the Committee on Punishment for Crime. It is a splendid report, and
I congratulate Judge Parker, Judge Hand, Judge Phillips, and the District
Judges who cooperated in preparing it. It marks the beginning, I believe, of &

fundamental improvement in the Federal system of criminal justice.
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There is a real need for greater uniformity in the imposition of sen-
tences. In the Annual Report of the Attorney General for 1938 and in his message
to the Conference of Senior Circuit Judges in that year, Attorney General
Cunmings pointed out how the "wide disparities and gregt inequalities in sen-
tences!" make it "difficult to maintain that equal, even~handed justice is at—
tained"; and that the sense of injustice and resentment inevitably created in -
the prisoners by these inequalities serves to increase the disciplinary problems
in Federal prisons. Each succeeding Annual Report of the Attorney General has
shown increasing interest in and concern with this problem. But the achievement
of relative uniformity is of small moment if it does not reflect a uniform ap~
plication of sound penalogical principles.

It is my belief that the new system of punishment embodied in the
Committeels proposed bill is just, practicable, and scientifically sound. It
provides a technique for the careful examination of prisoners, before their sen—
tence is definitely fixed, by a competent and integrated group of experts. As
Attorney General Jackson pointed out in his report for 1940:

"A trisl Jjudge has but restricted time and limited

facilities for the purpose of apprising himself of all of

the facts that should be considered in determining the

penalty that should be imposed in any one case., In addi-

tion to considering the facts of the offense and the de~ ,

fendant's prior criminal record, a thorough study should be made of

his background, enviromment, training, education and experiencs.

The defendant's aptitude and his physical and mental condition

must likewise be considered in reaching a determination as to

the type of institution and length of treatment which is apt

to have the best influence on the defendant.!

Judge Parker and his Committee have now shown us how the necessary trained and
expert judgment may be brought to bear on the sentencing problem, without de-

priving the courts of any of their essential powers and without delegating

judicial functions to an administrative body.
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T approve of the Committeels excellent recommendations with regard to
the treatment of youthful offenders, The increase in crimes commnitted by young
persons in recent years has been a source of concern to us all., The pfoposed
correctional system, which is patterned after the English Borstal system, should
serve to round out our entire system ofi criminal punishment and to provide a
needed bridge between the treatment provided for in the Juvenile Delinquency
Act and that provided for adult criminals.

The plan of referring the cases of all convicted perscns to a qualified
board for advice before the court makes its final determination, will promote the
more expeditious handling of the criminal dockets. Much of the time now spent‘ |
by the conscientioﬁs Judge in studying the records of the defendants who plead
guilty will be saved, Nearly eighty~five per cent of all'defendants plead
guilty, I am told, on routine charges of violating the liquor laws, tranSportiﬁg'
a stolen automoblile, forging a Govermment obligation, and for using drugs and
the like, In .these cases ﬁhere is no testimony in open court as to the details
of the crime and little opportunity to appraise the characfer of the offendere«
These must be ascertained from a study of ths reports of the prosecuting authofi4"
ties and from those of the probation officer.

I do not know, of course, what action this Conference will take on the
Committeels recommendations, but assuming you concur in its conclusions and ap-
prove the proposed bill, I think this Conference might well consider what further
stups should be taken to secure its cnactment, Doubtlgss you will wish the execu
tive branch of the Covermment to assume the responsibility for bringing it to

the attention of the appropriate Committess of Congress. I should appreciate it,

H

however, if the Conference would designate some judge or committee to cooperate

3}
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with us in this regard. After all, this is é revision of the basic law origina-
ting with the courts themselwves, and it, thérefores would seem very desirable
for members of the Federal Bench to join @ith us in explaining the plan to
Congress, | |

Federal Juvenile Eelinquency‘Act

? ¢

Mr., Bennett, Director of the Bureau of Prisons, has asked me to remind

you, and through jou the Federal District Judges, of the important responsibili-
ties placed on District Judges by the Federal Juvenile Delinquency Act, The
success of this Act depends almost completely upon the care and sympathetic
understanding with which it is administered; its aims can only be achieved .
through special diligence on the part of the trial judge, We must remember that
the fundamental aim should be not to punish juvenile delinquents but to remake
them through proper correctional treatment into persons who will be able to find
their proper places in society., This molding of character can never be success~
ful unless the correctional treatment for each Jjuvenile delinguent is selected
with the greatest care and understanding, It is a field of law in which long
experience on the part of the Judge is of the greatest importance, It is
desirable, therefore, that in the larger districts a particular District dJudge
be singled out to deal with this type of case, It is clear that this special
competence, which will contribute so much to the rehabilitation of juvenile
delinquents, can best be achieved by a judge who has made this field his special
province, I urge you to pass along these thoughts to the District Judges of
your Circuits.

The Director of the Bureau of Prisons has also called my attention to
the progress that has been made in reducing the length of time defendants are
held in jail awaiting trial. In 1934 the average time spent in Jjail was zbout

29 days, The all=over, country-wide average has now decreased to 26 days. Perhaps
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this may not seem a great reduction, but when it is realized that this average is
computed by teking into account the amount of time spent in jail awaiting trial
by‘ﬁearly 40,000 defendants, it becomes moée significant, It means that the work
of the courts in handling criminal cases has been speeded up by at least 10 per
cent., Some of the districts, indeed, havé reduced the average period of jail
detention before trial to as low as 12 days; others, unfortunately, have held
defendants awaiting trial for as much as 70 days on the average, The nationewlde
reduction, however, is most encouraging and indicates the progress that is being
made in the more expeditious handling of the criminal dockets in the federal

courts.

Qualifications of Probation Officers ,

I should like also to mention briefly the admirable report of Judge
Magruder's Committee on Standards of Qualifications of Probation Officerses It
is my hope that the suggestions of this Committee will be approved by your Coﬁ~‘,
ference. Good probation service can stem only from active, alert, intelligenté
and experienced officers, There may be doubt as to whéther it is wise tb vest ; 3
in the courts the power to appoint probation officers, If the Judges are to ccn- j
tinue to select thelr own probation officers, these officers should satisfy thex 
qualifications which are suggested by the Committee,

Useful as such standards as thege are bound to be in the seiecﬁipn of “
probation officers, I hope that as time goes on more and more Judges will ask the
help of the Civil Service Commission in recruiting new officers. Any judge can
obtain the benefit of the Civil Service procedure merely by asking the District
Director of the Civil Service Commission to hold an examination and provide him
with a list of qualified applicants, The Judge may then select any one or none of

those on the list as he chooses, The Commission, I am sure, would be glad to

i
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supply this service. It is a preocedure similar to that adopted by many Congress—

O]

ppointess to West Point and Annapolis. It is also used by cer-

men in choosing
tain Government agencies exempt from the compulsory provisions of the Civil
Service Law, This procedure should help in improving the gquality of our proba-
tion officers, and i hope that you will urge the District Judges to avail them-
selves of it.

Court Reporters in Federal District Courts

In my Annual Report for the year 1941, I urged the enactment of legis-
lation to provide for salaried official reporters in all Federal Courts and to

enable litigants appealing in forma pauperis to procure transcripts of the record

without expenses , This was in accord with a similar recommendation of the Con-
ference in that year, made on the basis of a report of Judge Parker's Committee.
The lack of official salaried reporters has created serious difficul-
ties in the administration of federal justice, The present system is extremely
burdensome on litigants, especially in cases of protracted trials, If a pafty
wishes to take an appeal, he is required to pay not only for his copies of the
transcript, but also for the attendance of the reporter at the trial and for his
services in recording the proceedings, The condition is even more deplorable ih
criminal cases, because of the fact that most defendants are financially unable
to hire a reporter, The result is that many criminal cases in the Federal Courts
are not reported at all, unless the prosecution has some particular reason for
having a transcript prepared. If the defendant desires to appeal from a convic-
tion in such an instance, he is practically precluded from securing a review of
the question whether the evidence warranted the verdict of guilty, which fre-
quently is the most important point the defendant desires to raise, Even in those

instances in which a criminal trial is reported, the defendant frequently is unable
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to pay for the cost of the transcript, ‘hile the statute which permits an appeal
pay i £

to be presented in forme pauperis exempts an appellant so proceeding from the pay-

ment of clerk!s fees, it makes no provision for securing for him a copy of the
stenographic transcript of the trial,

" It seems manifest that the existing conditibns require rectification..
The lack of a system of officiﬁl salaried reporters is in marked contrast to the
practice prevailing in most state courts, and I am sure you agree with me that
the adoption of some such system in the Federal Courits is long overdue¢" I am
pleased that an appropriate bill has finally been prepared. The present bili is
the result of conferences during this summer between Judge Parker, representatives‘
of the Administrative Office of the United States Courts,vthe Bureau of the
Budget and the Department of Justice, We shall present it to Congress at én

early date,

Imprisonment for Failure to Pay Fine

Several members of the Department have recently expressed to me their
concern over the 30-day period of imprisonment which a person who is unable to
pay a fine imposed by a Federal Court must serve before he is permitted to take a
poor convictt!s oath. Mr, Lyons, the Pardon Attorney of the Department of Justice,
has pointed out, for instance, that in run-of-the-mill cases, the imposition of a
fine in addition to imprisonment really amounts to nothing more than a senteﬁce
of additional imprisonment, since the majority of prisoners are unable to pay a
fine, This situation could be remedied, presumsbly, by urging the District Gourt'
Judges to exercise greater restraint in imposing fines in those cases where a
sentence 1s also imposed.

The problem is really a fundamental one and involves a reconsideration

of the Jjustice of the entire 30-day sentence rule. It would seem that under the

1



present law & fine is in many instancéé a very unfalr type of punishment, since
to a man of means it may‘be only a slizht inconvenience, while to a poor man it
nay result in imprisonment. As Attorney General Jackson said in his Annual
Report for %940, "The incarceration thus becomes a penalty for poverty rather
than punishment for the offense committed by the defendant," In some instances; !
howevér, such as those of falsification of records by foremen in pursuance of a
plan to violate the Wages and Hours Law, the threat of 30~days' imprisonment
would seem a valuable crime preventative, When dealing with a law, such as this;
in which a fine is the sole punishment provided for the first offense, the only
effective deterrent to a judgment-proof person may be the pbssibility of imprison-’
ment., The complete abolition of the 30~day sentence would réquire,‘moreover,'a
much more careful examination of poor convicts in ordgr to prevent abuses, and
this might entail a considerable personnel expansiong\

The problem is an intricate and difficult one upon which I do not feel
able to make any specific recommendations at this time.‘ It has occurred to me,
however, that this is an admirable subject for consideratiqn bj a special com=
mittee appointed by the Conference, It is my sincere belief that the various
reports which have been submitted by committees to the Conference constituﬁe some
of the most valuable contributions toward the improvement of our Federal Judicial
system that have been made in recent years,. I feel that the 30-day sentence prdbé
lem could best be dealt with by such a committee, and I therefore ask you to con-
sider the desirability of making such an assignment; | ‘

Federal Treatment of the Insane

Another very serious problem which I should like to see studied by a

Committee of Judges appointed by this Conference is the treatment of insane



‘ - 19 - ' ;
persons in the federal courts. There is each year a steady increase in the num-
ber of mentally abnormal or mentally deficient persons who appear in the Federal
District Courts charged with violations of federal statutes. In the last year,
particularly, the courts have had to deal with a very large number of mentally
abnormal persons, who were charged with violations of the Seleotive ServicevAct,
and other emergency acts. . There have also been recently an ever-increasing num- -

ber of feeble-minded Juvenlles appearing before the federal courts.

It is dlfflcult to believe that there is at the present tlme no standard;

procedure in the federel courts for ralslnc the qpestlon of sanlty on motwon of

the court or of the prosecutln sttorney, that there is no standard procedure >n
technique for maklng a determ1natlon of sanlty or 1nsanlty, and, perhaps worsv

ell that there 1s no flxed polloy as to the dlSpOSltlon of a person determl”‘

to be insane. Federal Judges, I an told hsve at tlmes permltted persons clearly

insane to stand trlal and be conv1cted and then have sentenced them, —~not bec
they belleved this was a desvrable way to hsndle cases of thls sort but becaus

“there seemed to be no other prsctlcable dleOSltlon of the case. If such~a cas

is dlsmlssed the accused person, who mav be 5001ally dangerous, w111 return to

'01ety unless some state 1nst1tutlon is w1111ng to accept hlm. In order to av01d

this, the Judre permlts h1m to be conv1cted and sentences hlm, w1th the knowle ge
that he will be cared for bj federal authorltTes, if only for the term of hlS
sentence.
The problem involvesknot’only the‘prooer procedufe to be followedfin o
raising the question of insanity and making a determisstion thereof, but also’tﬁegi;
problem of the proper disposiﬁion of such cases end the relationship between" |
federal and state facilities for taking care of the insane. We are proceeding

now with no definite policy and with no definite plan. I therefore suggest that

i . s
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this Conference appoint a committee to study the matter in conjunction with
officials of the Department of Justice and appropriate medical aunthorities.

Selection of Jurors

Through the kindness of Judge Jchn C. Knox, the recently completed
report of the Committee on Selection of Jurors has been made available to me. .
The report is most comprehensive, and to me convincing. The recommendation_that ;
standards for jury selection should be controlled by Federal law, rather than‘by )
compulsory reference to state law, seems to mevbut one more of the steps Which;’f‘
we must take in order to infegrate and médernize the proceduré‘Of our Fedefg17 , ff

courts. As the Committee points out:

"Such fundamental changes in the Federal judicial system
as the Federal Rules of Civil Procedure, the forthcoming
Rules of Criminal Procedure, the Rules of Bankruptcy, Admiralty,
and Copyright Procedure, uniform appellatefpractice in most
cases, and the coordination of all .branches of the Federal
court system through the media of. the ‘Supreme Court, the
Judicial Conference of Senior Circuit Judges, d,the Administra-
tive Office of the United States Courts tend to create for the
Federal Government an independent msthod of judicial administra-
tion which can and should operate upon its own base without
compulsory reference to state law. It is entirely consistent
~with this highly successful principle that the standards for
Jury selection should be contreclled by Federal 1aw, and not
~‘by the leglslatures of the states." . -

It has often seamed to me that we have only recentlJ begun to reallze ;}j
the true ba81s upon Whlﬁh our careful sollcltude for the special pecullarltles ofpf
state law should rest. It is a unaamental bellef in our~Amerlcan Jurlsprudencel';
that the dlfferences in the common law Qf the various states 1s but a natural
and desirable reflection of the differences in modes of life, economic structure;”
and social organization of the statés. It is scmething of an anomaly, thefeforé;

that the Federal courts should so long have been tied to state procedure by the
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various conformity acts and yet have been so free under the rule of Swift v.

Tyron to over-ride state substantive law. The new rule of the Erie Railroad

case and the creation of a uniform federal procedure have now completely‘reversedv
this state of affairs, and I think & more ratlonal and equluable appllcatlon of R

state law in the federal courts has resulted. A uniform system of selectlng

Jurors in the federal courts is thoroughly in accord w1th thlu new p01nt of v1ew

The other suggestlons of the Comm:.ttee p partlcularly those ccncerm.n

the use of questlonnalres to determlne the quallflcatlons of Jurors and» he
of the Jury pool systen, are equally sound. I was dell*hted wmth,the v1gor us.
discussion in the rcport of raczal and class dlscrlmlnatlon,ln the selectlon

Juries, and the relatvon of thls to the equal protectlon clause ln the'Four ee

Amendment. Thls is a matter whlch is fundamental to any proper system f’ ury
seléction. I hope than the Conierence will approve thls report and that 1 
be w1dely 01rculated among the Judlclary and the legal profeus1on.:,:gJ

Procedure in Naturallzatlon Cases *

For’a good many years su«*estlons have been made»thaf the éroce
the naturallzatlon of allens, partlcularly'when they take~the1r"f1nalaoath,befor
a United States Court be made more dagnlfled.k In +he 1ast few years appllc“ i
for naturallzatﬂon have increased encrmously, partlcularly'51nce the war.i;yu°
pressure has a tandeﬁcy to make the ceremony of 1nductlon.mcre casual;.‘ :
courts, however, have taken occa81on to make such ceremonles memorable.~~,{ :V g

I remember going to a meeting on May lO, 1915, where about S,OOO alwens;”
hadvbeen naturalized. President Wilson spoke to them, saying: "This is the'only 7

country in the world which experiences this constant and repeated rebirth. . .



This country is constently drinkins strenzth out of new sources by the voluntary

il

assoclation with it of great bodies of strong men and forward-looking women out

o2

of other lands. . o being renewed from generation to generation by the same
process from which it was originally created. « »" The aliens who made up the

)
audience were made to feel that they were bringing strength to this country. They
were not lectured; they were welcaneds I belleve that, if the naturalization
proceedings emphasize theksignif icance and pr1v1l°”e of citizenship, it would
have great value in unifying the new recruits to the American natéon.

Joint Resolution Noe. 67, of the 76th Congress, provided that the Judge
or his designee, when the decree of naturalization is granted, should sddress the
new citizens "upon the form and genius of our Goverrment and the privileges and
responsibilities of citizenship; it beinz the intent and purpose of this sectiéﬁ
to enlist the ald of the judiciary; s o L0 dignify and emphasize the significance

of

citizenship.!

Naturalization is & continuing process and unless responsibility for
bringing about an improvement of the sysben is fixed somewhere it is improbablev
that many changes will be made., The criticism of our present procedure has gone
on for years; yet little has been done about it. I suggest, thereforé, that the
Conference may wish to consider first the designation of the Adninistrative Office
as a center of information to cooperate, with the District Judges in carryihg cqt‘
such plans of procedure asmay seen advisable to them; and secondly that the matter

be raised for discussion at the conferences in the wvarious circuits.

Lppellate Procedure in Interstate Commerce Comaission Cases

Zefore concluding T should like to mention a suggestion which has come

(L]
to me from the Solicitor General, It concerns a proposed chanze in the method of

handling Interstate Commerce Commission order cases and would substitute certiorari

v


http:citizenship.1I
http:welcom.ed

N

3 - .

procedure for the present statutory sppeal to the Supreme Court, ILegislation to
effect such a change would be desirable in order to bring judicial review in
Interstate Coumerce Comnission cases into line with that which obtains in the
case of orders made by other administrative bodles,

Since 1914, when the Federal Trade Commission was created, statutes
providing for court review of the orders of administrative bedies h&vé almost 3
invariably specified hearing in a circuit court of appeals. The decision of thev
circuit court of appeals in such cases is then subject to further review in the
Supreme Court by certiorari (since 1925)s The legislative policy favoring such
discretionary review is a sound one and there appears no reason why the parties
in ICC litigation should have an appeal by right to the Court when parties
similarly situated iﬁ cases involviig orders of the National Labor Relations Board,
Federal Power Commission, or Administrator of the Fair Labor Standards Act may
obtain Supreme Couft review only in the Court's discretiona

If certiorari procedure is substituted for statutory right of appeal in
these cases, it would be advisable at the same time to assimilate judicial review
further to that which generally obtains and provide that Interstate Commerce
-Commission orders be first reviewed in Circult Courts of Appeals rather than in
specially constituted three-~judge district courts. The same results could be
accomplished by circuit courts of zpreals review. This change'would again have
the advanbtaze of conforming review in Interstate Commerce Commission cases to the
type of review obtairning in analagous cases and of obviating the necessity for

convening speclally the court which first reviews an Interstate Commerce Commission

order,
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