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Mr., Chairman and Members of the Committee:

On one premige, I am sure we all agree - both the proponents and opponents
of the resolutions which are before you for consideration - namely, that our
nation, or any nation, cannot maintain itself successfully in the family of
nations unless it enjoys fully and coequally the capacity to make and stand by
its treaties. The foremost deficiency of our government under the Articles of
Confederation was a weakness in our treaty-making power, It led to the forma-
tion of our present Union under a Constitution which committed to the nstional
government the whole of the treaty power and forbade its exercise by the states.

The Articles of Confederation, it is true, purported to confer upon the
federal government the exclusive power to make treaties. But there was a quali-
fication that no such treaty should restrain the legislative power of the re-
spective states to impose certain imposts and duties or to prohibit certain ex-
portations or importations. Furthermore, any treaty required the assent of nine
states. Article VI provided that no state without the consent of the United
States in Congress assembled, could "enter into any conference, agreement,
alliance or treaty.” The Articles, however, contained no provision for federal
legislation to implement a treaty, no supremacy clause, and did not provide for
a federal judiciary with power to construe and enforce treaties.

All of the principal plans for a new Constitution presented at the

1
Constitutional Convention of 1787 ~-- the Virginia plan,"/ the New Jersey

1/ The Virginia plan, proposed that the national legislature and the national
executive should enjoy, respectively, the legislative and exclusive rights
vested in Congress by the Articles of Confederation, which, as we have seen, in-
cluded the exclusive power to make treaties, and that in addition the national
legislature should be empowered “to legislate in all cases in which the several
States are incompetent, or in which the harmony of the United States may be in-
terrupted by the exercise of individual Legislation," and to negative any State
Law contravening the Articles of Union. The federal judiciary was to be
empowered to decide any "questions which may involve the national peace and
harmony.” 1 Farrand, Records of the Federal Convention, 21-22.
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plm,?./ Hamilton s plan’i/ and Pinckney's plan ¥/ -- contained broad and effec-
tive treaty provisions, including the power in the Congreéa to legislate in
support of treaties and a supremacy clause. The intention was, and there re-
sulted from the clauses finally evolved, an investiture in the federal government
of the full and exclusive treaty power. In respect of foreign affairs the federal
government acquired the full powers of sovereignty, and ocur people have never
since retreated or detracted from that grant.

The basic grant of the treaty-making power in the Constitution should be
stated at this point. It is contained in Article II, Segtion 2, which provides
that the President "shall have Power, by and with the Advice and Consent of the
Senate, to make t?reatiea » provided two thirds of the Senators present concur."”
Treaties so made may, if necessary or appropriate, be implemented by act of
Congress adopted under the authority conferred by Article I, Section 8, empower-
ing Congresgs "To make all laws which shall be neceasary and proper for carrying
into Execution the foregoing Powers and all other Powers vested by this
Constitution in the Govermment of the United States, or im any Department or

Officer thereof,” As & corollaery, Article I, Section 10, provides: "No State

g/ The New Jersey plan would have given the federal government all the
authority then vested in the Congress under the Articles of Confederation as
well as authority over trade and commerce; it would have given the federal
Judiciary jurisdiction over the "construction of any treaty or treaties,” and
would have provided that all acts of Congress "and all Treatles made and
ratified under the suthority of the United States shall be the supreme law of
the respective States so far forth as those Acts or Treaties shall relate to
+ae sald States or their Citizens." 1 Farrand, Records of the Federsal
Convention, 24k3-2k5.

3/ The plan submitted by Alexander Hamilton would have given the Executive
power, with the advice and approbation of the Senate, to make treaties, and
would have contained a supremacy clause. 1 Farrand, Records of the Federal
Convention, 292-293.

’-_%_/ The Pinckney plan would apparently have added to the treaty provisions
of the Articles of Confederation a provision giving a federal Supreme Court
power to review state court decisions involving treaties. 3 Farrand, Records
of the Federal Convention, 608.
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shall enter into any Treaty, Alliance, or Confederation,' and further prohibits
any state from entering without the consent of Congress "into any Agreement or
Compact * #* * with a foreign Power."

Article VI provides that "This Constitution, and the laws of the United
States which shall be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall be bound thereby, any Thing
in the Constitution or Laws of any State to the Contrary notwithstanding."
Article III, Section 2, provides that "The judicial Power shall extend to all
Cases, in Law and Equity, erising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Authority; * * *,"

Throughout the years since the adoption of the Constitution there has been
general agreement with the statement of Mr..Justice Story that, "had the framers
of the Constitution done nothing more than to securely vest the treaty-making
power in the Central Govermment they would have been entitled to immortality and
to unending gratitude of the American peoplé." é/

Every generation or so, this treaty-making power of the federal govermment
comes up for critical analysis and review, especially whenever the President or
the Senate or the Supreme Court applies it to a new set of facts in a changing
world., Such analysis and review are healthy, for if our basic Constitutional
principles do not meet modern needs, consideration should always be given to
changing them.

The proposals for amendment now before you emanate from two groups. One
group desires to severely limit the treaty-making power of the federal govern-
ment by confining it to matters which are not "domestic” or "internal." It

would revoke the doctrine of the case of Missouri v. Holland, which I propose

5/ 2 Butler, "Treaty-Making Power of the United States," L03.



0 discuss later. Senator Bricker, as I understand it, does not agree with the
views of this first group on this point,

With the agruments of the first group, I wholly and totally disagree.
Ratﬁer, I present with approval the statement of the late Chief Justice Charles
Evans Hughes:

"I tak@ the view which I understand to be that of the Supreme
Court fhat this is a sovereign nation; that the States, in relation
to foreign affairs, afe not sovereign States; that if this nation
exerclises its sovereign power in regulating by agreement its relations
to other nations, it must be done through the exercise of the treaty-
making power and in that relation there are no states, there is but one
country. * * *

“Now I quite agree with the suggestion * * * that; as it has been
found in connection with interstate and intrastate commerce, there may
be such an intermingling of activities that it would ve necessary in
order to support the supremacy of the national power to subordinate the
local power with respect to a matter of intermingled local and national
concern to the exercise of the national power.

"In the case of interstate and intrastate commerce where the
supremacy of the Federal Government was sustained, it was because, if
the intrastate rates that discriminated ageinst interstale rates as
established by the Interstate Commerce Commission were allowed to be
maintained, then the States would be dominant in the federal fileld and
the national supremacy would be subordinated within its own field, the
national field, to the power of the State. There was no escape from
the alternative. Either the national power must be sacrificed to the
States or it must be exerted within its field., If it were allowed to

be exerted within its field, then it must be supreme, and anything that



e . :
"I imagine t‘na*; 'the sama doctrine would be sustained in regard to

the treaty-making powcr whare concerng; wvalch porhaps under former con-

ditions had been sutirely loceal, h.a.dl.’ﬁecoma so related to lnternationnl

matters taat cn internetiousl reguletion could not appropriately succesd

without embrocing th: locol affairs as w-':ll.‘”a

The second group o proponents, headed by Ssnator Jomm W. Bric'l;er, raise’
2 problem thet deservss most sirious study. Scnrtor Bricker himsel? hos pex-
faz;md. a greet servic: by czlling attention forcibly to the trend, in the
exacutive bronch of our govarnmont during the lest twamby yoers, to negotiate
treatics which it hes byn cleimed donl primerily with domscticmetters.
Fortunately, nome of ti:se $#rnaties has h'een ratifisd, Our federal system did
not contemplate having troatizs deel with matters sxclusively domestic in their
vature, Largely as @ ramlt of Senctor Bricker's vigorous activity,. this trond
in the Executive Brone- hos been halted, This Comnitize iz nov feced with the
. problam of whather = coustittr!:ionei amendment con be drufted which will prevent
posnfble misuse of ths traaty-ualelng paver without, at the game §ime, unduly re-
stricting its legitim:t: xzoreise, ‘

As to the erguments of th» seccond group of proponants, my‘poait:ilouA is that
by and largn, our constitutional systam of tresty-masking, cdopted in 1786 omd
doveloped to this dcy, hos worlced‘ve].l;‘ ancl it. tharafore devolvas upon the pro-
ponents of change to show ¢ dxfiunite aﬁd’compelling n2ed for the change. That
chowing 18 not mede by pointing to Arafts of treaties, not yet retified or é?en
submittzd for ratificatiori, which rishtl?)" or y_rougly ars srid to be objectionable.
.. Thor2 axe’ scveral proponsd conventions, in ';;rioua stogzs of draft by orgens of
tho Un:l.ted. Nations, to which objections have been m2des by som2 of the proponsnts”

-— Wt

6/  Proceedings, 1929 Amerdcon Society of International Law, 194-195.
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of these amendments. If these proposed treaties are as bad for America as they
are sald tc be, they will not be approved by two-thirds of the Senate, or for
that matter even be submitted by the President to the Senate. Certainly there
is no basis in our history for assumipng that the President end the members of
the Senate, all of whom are bound by oath to support the Constitution, will
seekx to undermine the Constitution.

Furthermore, I propose to demonstrate later in this discussion that if a
President and a Senate do adopt a treaty which seeks to override a right ex-
pressly confirmed to our citizens by the Constitution, such as is contained in
the Bill of Rights, the Judicial holdings of our federal courts to date indi-
cate clearly that the treaty provisicn would be stricken down. But if this be
true, the proponents of the change argue, why not emend the Constitution to say
s0. My answer is that no one hag yet succeeded in devising language to amend
the Constitution to guard againgt such a hypothetical treaty provisicn which
does not also jecpardize the federal government's necessary and proper treaty-
making povers.

I would now like to consider with you the four substantive secticns of

S. J. Res. 1 and the corresponding provisions of S. J. Res. 43.
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"SECTION 1. A provision of a treaty which denles or abridges

any right enumerated in this Cons*titution shall not be of any force

or effect.”

ﬁfhe corresponding provision in S. J. Res. L3 reads:

"A provision of a treaty which conflicts with any
provision of this Constitution shall not be of any force

or effect."/

This amendment is said to be necessary in order to establish
that a treaty is not superior to the Conatitution, particularly the
provisions of the Bill of Rights. The possibility of the contrary,
advanced by the sponsors of the constlitutional amendment, is derived
from a crucial difference, as they see it, in the phrageology of
Article 6, clause 2, the supremacy clause, where it is provided that
the Constitution and the laws of the United States made in pursuance

of the Constitution and all treaties made or which shall be made

under the authority of the United States, shall be the supreme law of
the land. It is said that laws in pursuance of the Constitution, as
distinguished from treaties under the authority of the United States,
blaces laws and treaties on a different plane in regard to the supe-
riority of the Constitution. In support, reference is made to what

7/

bir. Justice Holmes said for the Supreme Court in Missouri v. Holland,

in the course of reaching the conclusion that the Tenth Awmendment was
not a limitation upon the treaty power, which is vested expressly by
8

the Constitution in the federal governmsnt. The Holmes statement in

_7/ 252 U.s. 416 (1920).

_§/ The Supreme Court reached a similar conclusion 21 years later in
holding that the Tenth Amendment was not a limitation on the federal
cormerce power, United States v. Darby, 312 U.S. 100, 123-12k (19k1).
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Missouri v. Holland was:

"Acts of Congress are the supreme law of the land only
when made in pursuance of the Constitution, while treaties
are declared to be so when made under the authority of the
United States. It is open to question wheil2r the authority
of the United Ststes means more thsr the “>rmal acts pre-
scribed to make the counvention.”

But Holmes immadiastely qualified this by saying:

"We do not meen to imply that there are no qualifications

to the treaty making power * % % % "
And later in the opinion he said:
"The treaty in question does not contravens any pro-

9/
hibitory words to be found in the Constitution.”

G/ Ths whole of this quotation reads: "We do not mean to imply that
there are no qualifications to the treaty-making power; but they
st bz ascertained in a different wey. It is obvious that there may
be matters of the sharpest exigency for the national well being that
an act of Congress could not deal with but that a treaty followed by
such an act could, and it is not lightly to be assumed the*, in matters
requiring national action, 'a powar which must belong to and somewhere
resids in every civilized zovernment' is not to be found. Andrews v.
Andrews. 108 U.S. 14, 33. Waat was said in that case with regard to
the poirers of the States applies with equal force to the powers of the
nation in cases vwhere the States individually are inzompetent to act.
We are not yet discussing the particular csse before us but only ars
considering the validity of *the test proposed. With regard tc that we
may a2dd thet when we are dealing with words that alsc are a cons”“ituent
web, like the Coustitution of the United States, we must realize that
they have “~iled into life a being the development of which could mnot
heve bezen foreseen completely by the most gifted of its begetters. It
was enough for them to realize or to hope that they had created an
organism; it has taken a century and bas cost their successors nuch
gwaet =and blood to prove that they created a nation. The case before
us must ve considered in the lizht of our whole experience and not
merely in that of what was said a hundred yeers ago. The treaty in
question dees not contravene any prohibitory words to be fouud in the
Constitution. The only question is whether it is forbidden by some
invisible radiation from the general terms of the Tenth Amendment. We
must consider what this country has become in deciding what that
Anmendment bhac reserved." 252 U.S. 433-U43h4 (Underscoring supplied)
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But moi'e impor‘!".antly, reverting to the difference in iescripti%re
Phraseology for laws and for treaties in Article 6, clause 2, of the
Constitution, to which Holmes merely alluded in passing, sight hes
been lost of the origin of the difference, snd hence its true sig-
nificance. In the constitutional convention of 1787 the first aspect
of the treaty provisions %o come up for discussion was that which
became ultimstely embodied in the supremecy clause. The Virginia
resolutibons had prenosed that the national legislafure have power to
negate state laws contravening the Articles of Union. An amendment
by Dr. Franklin added the power to negate stete laws contravening
"eny Treaties subsisting urder the authority of the ﬁnion, " and the
proposal was initially agreéd. to wi,;thout debate or ‘clissent.lg/»Sub-
sequently, the propcsed power %o nesga\z:be state legislation was rejected.
Those opposed to the provision argued that it would be cffensive to
tb.e' states and thet 3 state law that could be nezated would be set
agide by the judiciary 6r, if necessary, could be repealed by a
national law. Accordirgly, in place of this provision there was pro-
Dosed a supremacy clause, providing that all legisletive acts of the
United States and all treaties made and ratified under the authority
off the United States should be the supreme law of the respective
states, in so far as they related to such states or their citizens
and inhabitants, au;‘l should be binding on the state judiciary. This

ll/
proposal was unanimously adopted.

10/ 1 Farrand, Records of the Federal Comvention, 47, 54, £1.

11/ 2 Farraud, Records of the Federal Couvention, 21-22, 27-29.
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Subsequently the supremacy clause was extended to "treaties made
or which shall be made" under the authority of the United States, so
as to "obviate all doubt concerning the force of treaties pre-

12/
existing.”

Thus the framers of the Constitution wanted to be sure, and made
sure as time proved, that the supremacy clause extended not only to
treaties which might in the future be made under the new Constitution
but also to treaties which had iu the pest been made under the Articles
of Confederestion. They therefore gaid "treaties made, or which shall
be made” shell be binding. To have limited the clause only to treaties
made "in pursuance” of the new Constitution would have defeated that
Turpose.

In that connection one of the principzl concerns wes the 1783
treaty of peace with Great Britain,lﬁ/ and the ability of the new
national government to coumply with its obiigations in spite of the
recalcitrance of a number »f the states.l_/ The treaty, among other
things, protected British creditors and guararteed against futurs con-
fiscations or prosecutions of persoms on account of their part Iin the
Revolutionary War. The status of this treaty was among the first
issues to come before the new Supreme Court, in Ware v. Hylton, de~

15/
cided in 1796. The Court held that the treaty of 17Y3 overrode

Virginio wartime legislation discharging indebtedness to British
creditors, also that the treaty operated to revive a debt owed by an

Anerican citizen. 3Similar holdings in the early 1800's were made by

12/ 2 Farrond, Records of the Federal Convention, 417.

13/ & stat. 80.

14/ 21 Journals of the Continental Comgress 741-87L.

13/ 3 Dall. 199 (1756).

e
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16/
the Court in Hopkirk v. Bell, involving a state statute of limita-

17/
tions, and Eigeinson v. Mein, involving state confiscation of

property of a British subject. Still other and later cases sustained
both the pre-1789 and the post-1789 treatées, in protecting alien
owrnership and transfer of real property;é-/

In nono or these cases, nor in any case decided by the United
States Supreme Court involving the construction or effect of a treaty,
can one find or discern an intention or purpose to regard a treaty as
ébovemfﬁi Constitution. On the contrary, the Court has repeatedly
emphaéized the subordinacy of treaties to the Constitution. In
Geofroy v. Eggﬁg,lg/the Court said:

B "It would mot be contended that it [%he treaty power/
extends so far as to authorize what the Constitution forbids,

a change in the character of the govermment or in that of

one of the stetes % #* %Y

1€/ 3 Cranch 454 (1806).
17/ k4 Cranch 415 (1208).

18/ E.g., Orr v. Hodgsom, 4 Wheat. 453 (1819); Society for the Propagation

of the Gospel v. New Haver, & Wheat. 464k (1823); Fairfax's Devisee v.
Hunter's Lessee, [ Cranch 602 (181i3); Chirac v. Chirac, 2 Wheat. 259 (1817);
Hauenstein v. Lypham, 100 U.S. 483 (1879).

19/ 133 U.S. 258, 267 (1890). The whole of the gquotetion reads: “The

treaty power, as expressed in the Constitution, is in terms un-
limited except by those restraints which are found in that instrument
against the action of the govermment or of its departments, and those
arising from the nature of the government itself and of that of the
States. It would not be contended that it extends so far as to authorize
what tne Constitution forbids, or a change in the character of the gov-
ernment or in that of one of the States, or a cession of any portion of
the territory of the latter, without its consent. Fort Leavenworth

Railroad Co. v. Lowe, 114 U.S. 525, 541. But with these exceptions, it

is not perceived that there is any limit to the questions which can be
adjusted touching any matter which is properly the subject of negotiation
with a foreign country. Ware v. Hylton, 3 Ddll. 199; Chirac v. Chirac,

2 Wheat. 259; Hauenstein v. Lynham, 100 U.S. 483; 8 Opinions Attys. Gen.
L17; The People v. Gerke, 5 Californisa 381 "
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20/
In Doe, et al. v. Braden, the Court said:

"The treaty is therefore 2 law made by the proper
suthority, and the courts of justice have no right to annul
or disregard any of its provisions, unless they violate the
Constitution of the United States."”

21/
In The Chexrokee Tobacco, <the Court said:

"It need hardly be said that a treaty cannot change the
Constitution or be held valid if it be in violation of that
instrument. This results from the nature and fundamental
principles of our government."

22/
In Migsouri v. Holland, the case which is allegedly the motivat-

ing force for the proposed amendment, the Court sald:

"We do not meen to imply that there are mo qualifica-
tions to the treaty-making power. * ¥ * The treaty in
question does not contravene any prohibitory words to be
found in the Comstitution.”

23/ o
In United States v. Minnesota, the Court said:

0L course, all treaties and statutes of the United

States are based on the Comstitution; * # ¥* The decisions

of this Court generslly have regarded treaties as on much
the same plene as acts of Congress, and as usually subject

24/
to the general limitations in the Constitution * * *,°'

20/
a1/
22/
23/

2y

554,

16 How. 635, 657 (1653).
11 Wall. 616, 620-621 (1870).
252 U.5. 416, 433 (1920).
270 U.S. 181, 207-208 (1926).

See, to the same effect, Jones v. Walker, Fed. Cas. No. 7507, 13 Fed.
Cas. at p. 1062; a, et al. v. Stanolind 01l & Gas Co., 158 F. 24
556 (C.A. 5, 19146;, certiorari denied, 331 U.S. 808; United States v.
son, 258 Fed. 257, 268 (E.D. Ark., 1919); Indemmnity Insurance Co. of

North Americe v. Fan American Airways, 58 F. Supp. 338, 339, 340 (S.D.N.Y..
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In addition, the Supreme Court has dealt with specific issues
involving cleims that certain treaties violated express constitu- é

25
tional guaranties. In Prevost v. Greneaux,”  the Court held that a

-tax which had accrued to a state was not divested by a subsequent
treaty. Said the Court, "And certainly a treaty, subsequently made
by the United States with France, could not divest rights of property
already vested in the State, even if the words of the treaty had
imported such an intention."

26 v ‘
In Brown v. Duchesne,“"/ the Court stated that a treaty could not

provide for the taking of private property without just compensation.
In In re Ross,gZ/ it was contended that a treaty and implementing

statute, providing for trial by a consular court of crimes committed

by American citizens in Japan violated various constitutional guaran-

ties of fair trial. The Court rejécted the contention, not by stating

that the treaty'was above the Constitution, but by holding that the

conétitutionalfguaranties did not extend to crimes coﬁmitted abroad.
On like reasoning, the Court has sustained extradition of

28/

American citizens., —

29/ |
In Missouri v. Holland,” the contention that a treaty and imple-

menting statute violated the Tenth Amendment was rejected on the ground
that the treaty power was expressly delegated to the federal government,

therefore its exercise did not infringe the reservation to the states

25/ 19 How. 1, 7 (1856).
26/ 19 How. 183, 197 (1856). : !
27/ 140 U.s. 453 (1891).

28/ TNeely v. Henkel (No. 1), 180 U.S. 109, 122-123 (1901); Wright v.
Henkel, 190 U.S. 40, 53 (1903); Charlton v. Kelly, 229 U.S. L47 (1913).

29/ 252 U.S. 416 (1920).
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30
of powers "not delegated.” ~
Not only does the Supreme Court regard treaties as subordinate
to the Constitution, but it regards them as generally of the same
dignity as statutes. Thus a treaty can be modified or repealed by a
31/
federal statute so far as its domestic effect is concerned.”  So, the

Court has held, to the extent that a treaty is self-executing as to

become the law of the land, "it can be deemed in that particular only
32/

1y —

the equivalent of a legislative act.
If there is one argument, which should be put to rest, it is that

there is need for this constitutional amendment because the Constitution

does not protect against a treaty which might impair rights of free

speech, press, or religion. The argument stems from the wording of

the First Amendment which, unlike the rest of the Bill of Rights,

refers only tc the Congress--that is, it reads, "Congress shall make no

law respecting an egtablishment of religion, etc., * % %,V

30/ See also Stutz v. Bureau of Narcotics, 56 F. Supp. 810 (N.D. Cal., 19uL4).

1/ Head Money Cases, 112 U.S. 580, 597-599 (186L); Chae Chan Ping v,
United States, 130 U.S. 581, 600-603 (1889); see Moser v. United States,
31 U.S. L, 45 (1951).

{u}

2/ Chae Chan Ping v. United States, supra, 130 U.S. at 600; see United
States v. Minnesota, 270 U.S. 181, 208. Not only does it appear clesar
that treaties are subject to constitutional limitation, but it is equally
clear that they are subject to judicial review. To hold otherwise would
create the ancmalous position that although the courts could deny enforce-
ment of a treaty on the ground it was incongistent with a later act of
Congress they were without power to do so on the ground of inconsistency
with the Constitution. The power of federal courts to invalidate acts of
Congress contrary t¢ the Constitution was implied from the propositions
that a statute could not overrule the Constitution, that the federal
judiciary had jurisdiction over cases arising under the Constitution, and
that it was sworn to uphold the Constitution. Marbury v. Madison, 1 Cranch
137, 176-180 (1803). The same reasoning applies to treaties. Cf. Taylor
v. Morton, Fed. Case No. 13,799, 23 Fed. Cases at 785 (C.C.D. Mass., 1855).
But in any event from the decisions already cited it is obvious that the
power to examine into the constitutional validity of treaties has been
aasumed by the Supreme Court.

ad

|
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The fact is that the First Amendment is not limited to action of
the Congress., The couris have regarded it as prohibiting any action
by the federsl govermment, or any of its branches, impairing freedon
of speech, press, or religion, or the rights of assembly and petition.
In the cases arising under the Preesldent's Loyalty Order, Executive

Order No. 9835, the First Amendment was assumed to be applicable to

Presidential action. §§/ The First Amendment has been assumed to apply
to orders of administrative agencies,éi to judicial proceedings
punishing for contempt of court,zz/ to acts of a territorial legisla-
ture,ﬁé/ and to the conduct of agencles for the District of Columbia.iz/
In the latter connection, only last year, the Supreme Court said that
the First and Fifth Amendments “"concededly apply to and restrict * * *
the Pederal Govermment," and held that an order of the Public Utilities
.Commiséion of the District of Columbia amounts to sufficient federal
govarnment action to make the First and Fifth Amendments applicable
thereto.i"

In addition, the liberties protected by the Firat Amendment have

all been held to be encompassed in the liberties guarded from inwvasion

33/ Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 135-136, 143,

~ 189-200 (1951), reversing on other grounds Joint Anti-Fascist Refugee
Cormittee v. Clexrk, 177 F. 24 79, 8k, 87-88 (C.A.D.C., 1949); Bailey v.
Richardson, 182 F. 24 46, 59-60, 71-74 (C.A.D.C., 1950) affirmed by an
equally divided court, 341 U.S. 918 (1951).

34/ National Broadcasting Co. v. United States, 319 U.S5.190, 226-227 (1943).

35/ Toledo Newspaper Co, v. United States, 247 U.s. k02, 419-420 (1918)
{overruled on other grounds, Nye v. United States, 313 U,S.33, 47-52 (1941)

36/ Devis v. Beason, 133 U.S. 323 (1890).

37/ Public Utilities Commission v. Pollak, 343 U.s. 451 (1952).

38/ 343 U.S. at LE1-463.
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on the part of the states by the "due process” clause of the Fourteenth
Amendment. Thus freedom of speech,gg/ freedom of the press EQ/ including
motion pictures,&;/ and freedom of religion,gg/ are all within the "due
process' protection of the Fourteenth Amendment. Hence they are pre-
sumably within the "due process” protection of the Fifth Amendment, which
is a clear limitation upon the whole of federal governmental action. As

43/
Judge Edgerton stated in Joint Anti-Fascilst Refugee Committee v. Clark,”

“Read literally, the First Amendment of the Constitution
forbids only Congress to abridge these freedoms. But as the

due process clause of the Fourteenth Amendment extends the

prohibition to all state sction, the due process clause of

the Fifth must extend it to all federal action.”

It is unlikely that any court has ever held otherwise, and no
amendment of the Constitution appears to be needed to prevent abridgement
by treaty or executive agreement of the essential liberties guaranteed by
the Bill of Rights or by the Constitution as a whole.

Enactment of an amendment confirming that which is already the law
would be a most unusual act in our constitutional history. Except for
the first ten amendments, which for all intents end purposes were con-
temporanecusly adopted ag part of the original organic act, each of

the subsequent amendments to the Constitution has been adopted to meet

39/ Gitlow v. New York, 268 U.S. 652 (1925).
40/ Near v. Minnesota, 283 U.S. 697 (1931).
i1/ Buretyn v. Wilson, 343 U.S. 495 (1952).

&

Murdock v. Pennsylvania, 319 U,S. 105, 108 (1943); McCollum v. Board
of Education, 333 U.S. 203 (1948).

=~
LA}
N~

77 F. 24 79, B87; see note 45 supra.

i
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an existing unequivocal deficiency or need. Not only is there a
pauvcity of legal materials to make a case for the amendment, but it is
significant to note from the hearings held in the past and the litera-
ture on the subject that the sponsors of S. J. Res. 1 are not seriously
complaining aboﬁt any treaty heretofore adopted by the United States.
The complaints are addressed to the possibility that the United States
might in the future consider adopting certaln treaties or conventions,
such as the human rights covenants, the freedom of information con-
ventions, and the statute of an international criminal court, which
are either in draft stage before certain bodies of the United Nations,
or which have little chance of submission for adoption by the executive
branch of this Govermnment based on pronouncements already made by
representatives of the United States.

But, more than being unusual and unprecedented, an amendment of
the Constitution, which purports to be confirmatory or declaratory of
that which is already the law, may be unexpectedly damaging. Reckon-
ing, as we must, with the justifieble tendency of courts and others to
glve an altering significance.to an amendment of the organic act, let
ug conslder proposed section 1 of S. J. Res. 1. It was derived from
the American Bar Association proposal of February 26, 1952, EE/ which
reads as a whole;:

"A provision of a treaty which conflicts with any pro-
vision of this Constitution sﬁall not be of any force or

effect. A treaty shall become effective as internal law in

the United States only through legislation by Congress which

it could enact under its delegated powers in the absence of

L/ 38 ABA Jour. 435-436 (May 1952).


http:significance.to

~18-

such treaty.” (S. J. Res. 43 follows this language.)

The whole of this proposal had the more far-reaching purpose of
altering the Constitution as it was adopted in 1789, and interpreted
in the intervéning years. That purpose was and is to reduce the con-
stitutional scope of treaty moking and the subjects of treaties,-and
to eliminate the self-executing éffect of those treaties that can
‘presently be self-executing, by requiring the legislative action of
Congress but limited by the measurement of its delegated powers under
the Constitution absent any treaty. The effect sought is a very
definite change in the constitutional distribution of powers, by giving
the federal government less than the whole of the treaty power and re-

serving part of it to the states. It would reverse Missouri v. Holland

and predecessor cases and undoubtedly, among other things, make of the
Tenth Amendment to the Constitution a limitation on the treaty power.
In sﬁch circumstances, it is quite concelvable that the partial
adaptation of the American Bar proposal in section 1 of S. J. Res. 1
might be construed by a court to be more than confirmaitory of exist-
ing law and to have some of the altering effect desired by the sponsors
of the ABA proposal. A "right enumerated in this constitution" might
be deemed to be a right or power allegedly 'reserved to the States
respectively, or to the people" under the Tenth Amendment.

" The same criticism is of course true of the corresponding pro-
vision in S. J. Res. 43 which is the original American Bar Association
proposgsal .,

Whether or not these or different meanings would ultimabely be
atfriﬂﬁté& fo the amendment b& the courts, certain it is that there
would be opened an enormous source of contest and litigation which
wduld.ﬁamper the government at every step in the conduct of presently

| normal business, and render doubtful the actions taken.
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The history of the past and the decisions of our courts are com-~
pletely reassuring on the place of the treaty power in the constitu-
tional scheme. They render unnecessary the amendment proposed.
Combined with the constitutional checks and balances of two-thirds of
the Senate on the Presldent in treaty-making, of the Congress on both
in erasing undesired domestic effects, and of the courts on ali in
Judging the constitutionality of the results, they constitute as strong
a legal guaranty agalnst unbridled exercise of the treaty power as the
ingenuity of man has deviged in any effectively working political

systen.



46/ 1 Malloy, Treaties, 1131.
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"Sec. 2. No treaty shall authorize or permit any

foreign power or any international organization to super -

vise, control, or adjudicate rights of citizens of the

United States within the United States enumerated in this

Constitution or any other matter essentially within the

domestic Jjurisdiction of the United States."

[5. J. Res. 43 has no similar provision;7

The purpose of this section is said to be to prevent future adoption of
certain kinds of treaties, such as the incompleted drafts of covenants on human
rights.

However, it is conceivable that were section 2 in force now or earlier, it
would have prevented this country entering a number of kinds of international
agreements of importance to us.

The provision prohibiting a treaty (or, under section 4 which is hereafter
discussed, any other international agreement) which would authorize or permit any
foreign power or international organization to supervise, contrecl, or adjudicate )
rights of citizens of the United States within the United States would throw
doubt upon, if not nullify, the use of mixed claims commissions to selile or ad-
Judicate damage claims of United States citizens. An example of a number of these -

w5/
is found in the Claims Convention of 1868 between the United States and Mexico

under which an international commission, appointed by the President of the United
States -and by the President of the Mexican Republic, was glven authority to fimally
determine claims for personal injuries and property damage inflicted on both sides
of the border by authorities of one governmeht or the other. The compiier's note
to the Convention shows that the Commission concluded its work in 1876 rendering

awards in favor of United States citizens of overhgour million dollars as against

approximately $150,000 in favor of Mexican citizens.

45/ 1 Malloy, Treaties, 1128.




Were it in force, the proposed constitutional provision might have prevented
or Jjeopardized American participation in international arbitration of claims of
American citizens or of disputes involving the domestic Jurisdiction, either on
grounds that the arbitrators constitute an international commission or organiza-
tion, or that foreign governments are participants in the choice of the arbitra-
tors who variously supervise or control or adjudicate rights involved. A cur-
rent example is the authorization in the President to conclude and give effect
to agre§$7nts for the settlement of iantercustodial conflicts involving enemy
propert?? These agreemen*s, such as the Brussels Agreement of 1947 to which the
United States 1s party with six other countries, involve among others the proper-
ty rights of Americans by reason of their Jjoint ownership of certain enemy
property or of corporate stock controlling ownership of such property. In the
event of a dispute, a conciliator from a panel of seven elected by the seven

L8/
menber countries shall formulate a solution which is binding.

An example of an arbitration which might impinge on the domestic Jurisdic-

49/
tion is contained in section 21 of the United Nations Headquarters Agreemen®;

concerning the headquarters located in this country and providing for arbitration
of disputes respecting the inﬁerpret&tioa and application of the Agreement,

The propcsed constitutional provision would seriously affect boundary arrange-
m=nis, past and present, with our northern and southera neignbors. It c0uld2§?-
validate the existing 1309 boundary treaty between the United States and Canada,
insofar as Articles III, IV, and VIII of the agreement give to the International

Joint Commission (3 American and 3 Canadian members) ultimate approving power over

47/ 64 Stat. 1079.

48/ See Article 37A of tue Brussels Agreement, and the background described in H.
Rept. 2770, 81st Cony., August 1, 1950.
49/ 61 stat. 756, T6hL.

|
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uses, obstructions, or diversions of waters on either side of the boundary line.
The provision that no treaty (or other international agreement) shall au-
thorize or permit any foreign power or international organization to supervise,

control, or adjudicate any matter esgentially within the domestic jurisdiction

of the United States may be particularly troublesome. Its alleged purpose is

to "make effective, insofar as the United States is concerned, the prohibition
of Article 2, paragraph 7, of the U. N. Charter forbidding U. N. intervention in
purely domestic matte%%{" Article 2, paragraph 7, of the United Nations Charter
nov provides
"Nothing contained in the present Charter shall author-
ize the Unitéd lations to intervene in matters which are es-
sentially within the domestle Jurisdiction of any state or
shall require the Members to submit such matters to settle-
nent under the present Charter; buf this principle shall not
prejudice the application of enforcement measures under
Chapter VII."
Iaying aside any question of conflict between the proposed constitutional
amendment and the latter part of the quoted provision regarding Chapter VII
(which deals with Security Council action im respect of threats to the peace,
breaches of the peace, and acts of aggreasion), it should be observed that this
provision of the Charter is part of owr lg%{ and is already an existing protection
1f needed against the Urited Natlons, Elsewvhere, when it was felt that such a
safeguard was needed ageinst a feared encroachment, it was included in the particu-~
lar agreement, such as the United States acceptance of the go-called "compulsory”

Jurisdiction of the International Court of Justice under Article 36, pgragraph 2,

51/ 92 Cong. Rec. 161, January 7, 1953.

52/ 59 Stat. 1031.
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53/ B |

of the Statute of the Court. The acceptance (pursuant to Senate Resolution of
August 2, 19h5h contains the regervation that the United States declaration
shall not apply to "disputes with regard to matters which are essentially with-
in the domestic jurisdiction of the United States of America as determined by
the United States of Amer%%i."

The difficulty in freezing any such provision into the Constitution is
that is becomes completely inflexible without any possibility of waiver by agree-
ment when desirable. This would be true not only for the United Nations but
regarding any other problem we may have with a foreign government or interna-
tional organization. For example, in the pﬁst some of our consular conventions
have allowed foreign consular officials certain judicial powers. The Convention
with France of 1 % empowered French consuls in the United States to adjudicate
all disputes arising within the United States between subjects of France
(Art. 12) and to exercise police powers over French vessels (Art. 8). 1In

51/
Wildenhus's Case the Supreme Court said that if such a treaty gave a consular

official exclusive jurisdiction over a homicide committed on a vessel in port,
the treaty would preclude prosecution for tSe offense by a state court; it held,
however, that the treaty in question did not preclude prosecution by the state of
New Jersey. It might be observed in this connection that the United States has

treaties with other countries giving its consular officials Jjudicial powers abroad

53/ 59 8tat. 1031, 1060,

54/ T.I.A.S. 1598.

535/ L United Nations Treaty Series, p. 9; regilstration no. 3.
56/ 5 Stat. 105.

57/ 1: u.s. 1, 17-18 (1827).
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58/
which are regarded of great value.

The proposed amendment might throw doubt upon our existing extradition trea-
ties, or the extent to which we can grant extradition. To date the power to enter
such treaties has never been questio%gé. And it is well settled that, where the
treaty so provides, an American citizen can be lawfully extradited to some other
country to be tried in accordance with the laws of that country for an offense com-
mitted thegg{

The host of agreements to which the United States has subscribed in the past
in becoming a member of the many international organizations (such as the Interna-
tional Civil Aviation Organization, the International Telecommunications Union, the
Universal Pcstal Union, the World Health Organization, the International Bank, and
the International Fund, to mention but a few), all may require examination to ascer-
tain the extent to which any such treaties or international agreements permit the
international organization to supervise, control, or adjudicate a matter or matters
"essentially within the domestic jurisdiction of the United States," let alone the
rights of citizens of the United States. We can suppose that in a great measure
this has been avoided by the several charters and agreements of the past. Neverthe-
less some of the useful and necessary techniques adopted would seem to 1nf2§ e the
conatitutional amendment proposed, such as the Narcotic Drug Protocol of 19}., under

Article 1 of which the World Health Organization may add, to the list of drugs

§§/ Only recently the International Court of Justice had occasion to pass upon the
extent of American consular court Jurisdiction in Morocco, France v. United
Stutes of America, Case Concerning Rights of Nationals of the United States of
America in Morocco, Judgment of August 27, 1952; I.C.J. Reports 1952, p. 176.

59/ Bolmes v. Jennison, lk Pet. 540, 569-570, 586, 588 (1840); Matter of Metzger,
5 How. 176, 187-188 (1847); Factor v. Laubenheimer, 290 U.S. 276 (1933).

60/ Neely v. Henkel (No. 1), 180 U.S. 109, 123 (1901); Charlton v. Kelly, 229 U.S.
Kﬂﬁ%zhss.ﬁa§'(1913); Valentine v. U.S, ex rel. Neidecker, 299 U.S. 5: 7 (1936).

61/ T.I.A.S. 2308.
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capable of producing addiction, newly discovered drugs or compounds or synthetics;
whereupon their manufacture and distribution is to be limited by the member states
in accordance with the 1931 Con&ention and 1946 Protocol.

One cannqt help but speculate upon what sﬁch a'constitutional amendment would
do to any efforts of the United States to achieve genuine international control in
important fields relating to the peace and safety of the world. For example, the
United States proposal of 1946, rejected by the Soviet Union, of an international
agency for the contrbl and development of atomic energy, included broad‘powers
in the international agency for the management and ownership of all atomic activi-
ties potentially dangerous to world security, as well as power to control, in-

62/
spect, and license all other atomic activities. The system of international in-

spection, which lay at the heart of the plan, clearly would conflici with the pro-
~ posed constitutional amendment.

The point need not be belabored by reciting other like problems that must one
day be the subject of international solution. In their regard we can ill afford to
immcbilize the one great peacetime weapon this country possesses, namely, the

treaty-making power.

QOLEO00Q

ng See International Ccntrol of Atomic Energy, Growth of a Policy, State
Department Publication 2702 (1946); Policy at the Crossroads, State
Department Publication 3161 (1948).
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"Sec. 3. A treaty shall become effective as internal law in

the United States only through the emactment of appropriate legislation

by the Congress.”

/0on this subject, S. J. Res. U3 provides: "A treaty shall become
effective as Internal law in the United States only through legislation
which would be valid in the sbsence of treaty."/

Thg purpose of thisiprq?ision is to prevent treaties, which are
intended to ﬁe and cé@ébié?%frﬁéing sglf-executing, from becoming
Self~execu£ing§ and to require, in éli cases, that a treaty cannot become
effective as internal law in the United States except through the enact-
rent of legislation by the Congress.

S. J. Res. 43, the Americen Bar Assoziation proposal, would go even
further and would prevent s treaty from becoming internal law except
through legislsation which Congress could validly enact under its powers
in the absence of the treaty, thereby limiting the scope or subject
natter of treaties to those matters which are within the enumeratedw
legislative powers of the Congress.

The solution, evolved by the constitutional convention of 1787,
of placing treaty making in the Pfesident with the advice and consent
=f two-thirds of the Senators present, was the result of a great deal
of thought, discussion, and compromise. John Jay, in No. 64 of The
Federalist, and Alexander Hamilton in No. 75, have set forth the reasons
for placing the treaty power in the President and twn-thirds of the
Senate. Hamilton described it as "one of the best digested and most
unexéeptionable parts” of the constitutional plan.

Because the capacity and prestige of the Senate in treaty-making
and treaty-law-raking is under challenge by the present proposal for

amend~znt, I would urge every member of the Senate to review cerefully

these two essays by Jay and Hamilton, among others.A I would call
attentlion especially to the following paragraph from Jay's psper, which
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goes directly to the point proposed by this amendment:
"Soime are displeased ¥ * * because, as the treaties, when
made, are to have the force of laws, they should be made only by
nen invested with legislative authority. These gentlemen seem
not to consider that the judgments of our courts, and the commissions
constituticnally given by our governcr, are as valid and as binding
on all persons whom they concern, as the laws passed by our legise~
lature, All comstitutional acts of power, whether in the executive
or 1n the Jjudlclal department, have as much legal validity and
obligation as if they proceeded from the legislature; and therefore,
vhatever name be given to the power of making treaties, or however
obligatory they may be when made, certain it is, that the people may,
with much propriety, commit the power to a distinct body from the
legislature, the executive, or the judiclal. It surely does not
follow, that because they have given the power of making laws to
the legislature, that therefore they should likewise give then
the power to do every other act of sovereignty by which the citizens
are to be bound and affected.” éé/
The point is as valid now as it was in 1788, Nevertheless, because
treaties were o have the force of laws, proposals were made tc require
comeurrence of the Hnuse in the treaty-making pggcess. These were sub-

mitted first at the comstitutional convention, then at a nuuber of the

€3/ The Federalist, No. 6k

54/ 2 Farrand, Recnords of the Federal Comvention, 392-394, 481, L95,
522.525, 527-529, 53C (propossl defeated 10 to l), 540-541, 547-550.
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65/
later state ratifying conventions, and still later on a number of
occasions since the adoption of the Constitution. They have invariably
been rejected or dropped.

The present proposal would require two steps before a treaty could
have domestic effect, first, the approval of two-thirds of the Senate
and, second, reconsideration by the Senate and approval by the House.
This is unprecedented, anywhere. 1In 8 State Department memorandum,
dated May 23, 1952, already made available to you, there is summarized
the constitutional requirements of various other countries for giving
effect to treaties as internal law. It is pointed out that no other
country in the world 1s required by its constitution or constitutional
practice to follow such a double procedure. Moreover in the countries
where participation by the legislature is required, such as the United
Kingdom, the composition of the executive branch of the government is
determined by the legislative body. The government in power in those
countriea accordingly controls both the executive and legislative powers.
The defeat of an important law or treaty mormally results in the forma-

tion of a new government in which the executive and legislative authority

are in agreement.

65/ Pennsylvania, 2 Elliott's Debates 546; South Carolina, 4 Elliott's
Debates 265-267, 280; Virginia, 3 Elliott's Debates 610; North
Carclina, 4 Elliott's Debates 115, 119, 125, 13L, 246. Some of this
was mere discussion, and none got beyond the stage of a recommendation
to the First Congress.

66/ See, proposal of Virginia Assembly, growing out of Congressional
debate of the Jay Treaty with Great Britain (5 Annals of Congress
394, LOO-4OL, 426-7T71), Acts of Virginia Assembly 1795, p. 55--
no action taken on proposal; and see Proposed Amendments to the
Constitution, H. Doc. 551, TOth Cong., lst sess., 120-122; also
H. J. Res. 60, 79th Cong., lst sess. (H. Rept. 139), passed by the
House May 9, 1945, 91 Cong. Rec. 4367-8. This last was a proposal
to provide that treaties could be made by the President by and with
the advice of both Houses of Congress, viz. a simple majority of both.
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Fot only is the double step unmprecedented, but it is unnecessary.
In the first place all treaties are not self-executing. And in the
second place, existing law provides adequate means for participation
by the House 1in cases where such participation is appropriate, without
the nccessity of a rigid requivesent of such participation in all cases.
Looking at the law as it now stands, a treaty may, of its own force,
be a law which binds the rights of individugls, and as such is to be
regarded by a court as an act of Congress. -Z/ In that posture it is
described as s=if-.executing. As such it may override any 1nconsistenx6
provision of s state constitution and law, "§ or municipal ordinance. _2/
Also, it bhas an equal status with an act of Congress. Hence while so
far as possible the treaty and statute will be construed to avoid

70/
inconsistency, if there is clifj Inconsistency & later treaty will
Tl
prevall over an earlier et7xute and a later statute will prevail
T2
over an earlier tresaty.

But & tresty need not have a self-executing effect. The nature of

the treaty obligation and the iuntention of the contracting states,

67/ The Peggy, 1 Cranch 102, 110 (1801).
68/ Ware v. Hyltom, 3 Dall. 199; Hauenstein v. Lynham, 100 U.S. L483.

69/ Asakura v. Seattle, 265 U.S. 332.

E/ United States v, lee Yen Tai, 185 U.S., 213, 220-223; Pigeon River
Co. v. Cox Co., 291 U.S. 138, 160-161.

71/ United States v. Lee Yen Tai, 185 U.S. 213, 220; Hijo v. United States,
194 U.S. 315, 32k,

72/ Tbe Cherokee Tobacco, 11 Wall. 616; Head Money Cases, 112 U.S. 580,
597-599; Chae Chan Ping v. United States, 130 U,.S. 581, 599-603; see
Pigeon River Co. v. Cox, 291 U.S. 1338, 160; Moser v. United States,
341 U.S. 41, L5,
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evidenced in the agreerent, become lmportant fictors. Chief Justice
Marshall stated it best in Foster v. Nielson: Li/

"Our constitution declares a treaty t» be the law of the
land. It is, consequently, to be regarded in courts of justice
as equivalent to an act of the legislature, whenever it operates
of itself, without the aid of any legislative provision. But
when the terms of the stipulation import a contract--when either
of the parties engages to perform a particular act, the treaty
addresses itself to the pnlitical, not the judicial department;
and the legislature must execute the contract, before it can
become a rule for the court."

Therefore whether or not a treaty is self-executing 1s a matter
primarily of construction of the treaty. This is no different than
the construction of a statute., The courts have regarded statutes and
treaties on a par in determining their immediate effectiveness; and a
statute, like a treaty, way be so framed as to make it apparent that
it dnes not become practically effective until somethi further 1is

Th
done by Congress itself, or by sowme officer or dbody.

73/ 2 Pet. 253, 314 (1829)

T4/ Judge Putnam said in United Shoe Machinery Co. v. Duplessis Shoe
Machinery Co., 155 Fed., 9L2, 845 (C.A. 1, 1907); "An examination
of the decisions of the Supreme Court on this topic will show there
is no practical distinction whatever as between a statute and a
treaty with regard to its becoming presently effective, without
awaiting further legislation. A statute may be so framed as to
wmake 1t apparent that it does not become practically effective
until snwething further is done, either by Congress itself or by
sone officer or coumission intrusted with certain powers with
reference thereto. The same may be said with regard to a treaty.
Bnth statutes and treaties become presently effective when their
purposes are expressed as presently effective; * % *"
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From this brief summation of existing law, it is apparent that
there are at least three means by which participation of the House may
be obtained where appropriate.

First, the treaty as drafted, may stipulate or require that it be
regarded as not self-executing. If its implementation requires appropria-
tions or criminal sanctions or similar domestlc legislation, it will
necessarily depend on legislation passed by both Houses, In other
situations, where the treaty might have internal effect, its terms may
prevent it from being self-executing. A notable example is Arts. 55
and 56 of the United Nations Charter, obligating the parties to "promote”
stated social and economié objectives and pledging themselves "to take
Joint and separate action" for the achievement of these purposes.”
Recently, the C&lifognia Supreme Court held these provisions were

non-self-executing.

75/ See, for other examples, the Convention for the Protection of
Migratory Birds of August 16, 1916, 39 Stet. 1702, Art. VIII,
legislation implementing which was involved in Missouri v. Holland,
252 U.S. 416, 431; the International Slavery Convention of Sept. 25,
1926, 46 Stat. 2185, obligating the parties to take "necessary steps,"
"adopt all appropriate measures," "take all necessary measures,! etc.
to achieve its objectives; the Genocide Convention, Senate Executive
0, 81st Cong., which is cast in terms intended to meke it non-self=-
executing; and present drafts of proposed conventions or covenants
relating to human rights and to freedom of informstion, which are the
alleged targets of the proposal to amend the Constitution and which
are cast in non~self-executing terms.

76/ See Fulii v. State, 242 p. 2d 617 (Sup. Ct. Calif., 1952).
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Second, the Senate, in the exercise of its power to impose reserva-
tions Zl/may impose as a condition, to its consent to ratification, that
the treaty shoudl not be considered self-executing, This should afford
aizple opportunity and scope for dealing with matters which the Senate
feels ought not have a self~-executing effect.

Finally, in an extreme case, there stands as a check on the
President and Senate the power of Congress, by subsequent statute,

to override the treaty insofar as its effect on domestlic law is concerned.

77/ Haver v. Yaker, 9 Wall., 32, 35; see 98 Cong. Rec. March 20, 1952, pp
5602-3.
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In general, these safeguards have worked well, The most con-
spicuous instance of dissatisfaction arose in connection with the
Jay Treaty of 179%; but while the issue of the House's participation
in comuercial treaties was debated and a constitutional amendment was
proposed by the Virginia legislature, no acgion was taken on that
amendment by Congress or the other states.z-/

A rigid requirement that no treaty can have domestic effect as
law unless it goes through the second step of approval by both Houses
of Congress would have seriously damaging consequences in those areas
in which treaties have traditionslly been self-executing. For example,
treaties of commerce and friendship typically provide for the rights
of alieuns to hold, acquire, inherit, and dispose of property, to engage
in businesses and professions, to be protected in their persons and
property, to be free from burdensome taxation, and the like, Such
treaties are almost invariably self-executing. When ratified by the
Senate, they become do@estic law, In case of conflict, they override
inconsistent state law. No reason has been suggested why the efforts
of the United States to secure adequate protection for the persons aud
property of its citizens abroad, whether transients or residents, should
be impeded by making the process of adopting such treaties more burden-
some and time-consuming than it now is. Nor have substantial objections
been suggested to the long established practice respecting treaties of
frieudship and commerce and other types of treaties which have tradition-
&lly been selif-executing.

It seems to me that the requirement of the double step in effectuating

Yreaties would for all practical purposes debase the present constitutional

78/ See note 66, supra.
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)
function of the Senate in the treaty-making process, For, as a precaution

against attack pnhprovisions which might have some internal effect, it
would become advisable, as a matter of practice, to submit all treaties
for some form of legislative approval by both Houses. ‘%he separate
two~thirds approﬁal of the Senate would become merely an obstacle rather
than én act of treaty making.

The American Bar Association addition (contained in S. J. Res, 43)
to the change‘suggested by section 3 of S. J. Res, 1 would superimpose
a major change in the relations between the federal and state governménts,
as well as seriously curtail the’scope of the treaty power. The power to
enter into treaties was gfanted by’the Constitution without any express
limitatién as to the subject metter of possible treaties. At the con-
stitutional convention of 1787, while there were suggestions that certain
types of treaties, for example, treaties of peace, should rcceive different
procedural treétment, there was no suggestion that the treaty power be
limited as to subjéct mebter. The framers were primarily impressed with
the necessity, in_ﬁhe‘interest of national survival, of an adequate and
effective power to make, and to enforce within the states, vhatever
treaties seemed appropriste to facilitate the conduct of foreign rela-
tions., At the constitutional convention it was generally agreed that
the federal éovernmeht should have the full and exclusive treaty power
before any agreement was srrived at as to the‘scope of the legislative
powers of Congress, The view of the framers is reflected in the letter
from George Washington, dated September 17, 1787, transmitting the pro-
posed Qoustitption;to the Continental Congress:zg/

"The friends of our country have long seen and desired,

that the powef'of making war, peace and treaties, that of levying

79/ 2 Farrénd,,Records of the Convention, 666-667.
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money and regulating commerce, and the corresponding executive

and judicisal authorities should be fully and effectually vested

in the general govermment of the Union.”

The view of the Supreme Court has always been that, "the treaty
power of the United States extends to all proper subjects of gggotiation
between our government and the governments of other nations.”-/ Such
treaties may have the force of domestic‘law, if they are self-executing,
or may be implemented by legislation under the "necessary and proper”
clause,

81/

In Missouri v, Holland, the Court expressly rejected a contention

thet the United States could not by treaty and implementing act of

Congress regulate the subject of migratory birds unless tga} sub ject
' 2

céma within the legislative powers delegated to Congress.
But that decision merely made explicit what had long beeun implicit,
for in none of the cases involving treaty provisions had any question
becen raised as to whether the provision was within the general powers
of Congress to legislate. It was enough that the matter was an appro-
priate subject for interunational unegotiatilon.
The most usual types of treaties would be invalid if measured by

the test of whether they came within the legislative powers of Congress.

8o/ Geofroy v. Riggs, 133 U,S. 258, 266 (1890). See also Holmes v,
Jennison, 1L Pet, 555:5569 (Opinion of Teney, C.J.) (1840); Holden

v. Joy, 17 Wall. 211, 243 (1872); In re Ross, 140 U,S, 453, 463 (1891);
Missouri v. Holland, 252 U.S., 416, E33-43h (1920); Asakura v. Seattle,
265 U.8. 332, 341 (1924); Santovincenzo v. Egan, 284 U,S, 30, 4o (1931).

81/ 252 U.s, 416,

82/ As the Court statel (252 U.S. 433): "It is obvious that there
may be matters of the sharpest exigency for the national well being that
an act of Congress could not deal with but that a treaty followed by such
an act could, and it 1Is not lightly to be asswumed that, in matters
requiring national action, 'a power which must belong to and somewhere
reside in every civilized government' is not to be found."
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For example, treaties relating to the rights of aliens to own land and
personalty, to inherit property, and to transfer property by will or

83/
intestate succession; treatleskrelating to rights of aliens to engage

in trade or business, as applied to a business having no Interstate

character;ég/ and treaties of extradition--where the crime was a purely
donecetic one within the foreign state.gz/

This does not mean that the treaty power is a "Trojen horse" which
can bring about an unintended "change in-the balance between federal

and state power," as the American Bar Association Committee has contend-

———

ed, It means simply that one of the powers which the Constitution

[

delegated to the federal government, completely, was the treaty pover,
The framers clearly uﬁderstood that the treaty power was very broad in
scope and could reach many matters which would otherwise be solely of

state concern, Nevertheless they gave that power exclusively to the

cderal government., It is the proposed denial to the federal government

=

of & large part of the treaty power, granted by the Counstitution and
rcpeatedly’éxercised since the beginning of the Republic, which would
produce "a change in the balance between federal and state power,”

In fhis connection, reference has been made to the so-called Steel

87/
Seizure Case, The Supreme Court held that the executive order of the

229 U,S. W47 (murder).

President directing the Spcretary of Commerce to seize and operato the
83/ Chirac v. Chirac, 2 Wheat. 259; Hauenstein v. Lynham, 100 U.S, |
3; Santovincenzo V. Zgan, 284 U.S. 30, §
| .§§/ Asakura v, Seattle, 265 U.S. 332 (pawnmbroker). é
85/ Matter of Metzger, 5 How, 176, 187-188 (forgery); Charlton v. Kelly, é

86/ Hearings p. 37. These are the hearings which were held in May,

June 1952 on 8,J, Res, 130 (824 Cong.) the predecessor of S.J. Res, 1

(83a cong.) A
kl'

81/ Youngstown Co. v. Sawyer, 343 U.S. 579 (1952).
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steel mills vhich werc then threatened with a strike, was not authorized
by the Constitution or laws of the United States; and that the crder and
selzure could not stend, The vote of the Justices was six to three.
rroponents of S. J, Res, 1 say,
"Mr., Chief Justice Vinson, dissenting in the Steel Seizure Cases,
implied that the United Nations Charter and the FHorth Atlantic Treaty

gave the President power to selze private property. (Youngstown Sheet

& Tube Co. v, Sawyer, 343 U.S, 579, 667 (1952).) Two other Justices joined

with him in that opinion. Under the pressure of some future emergency, a
majority of the Suproms Court may find that the treaty powver authorizes
zction otherwise forbidden by the Constitution."§§

The reference to th2 Unlted Hations Charter and the North Atlantic
Treaty occurs in Part I of the dissent by Mr. Chisf Justice Vinson and
Mr. Justices Reed and Minton, 343 U.S. begimning ot 067. The preface to
the refereunce is this seatance: "In passing upon the guestion of Presidential
powers in this case, we must first consider the context in which those powers
vere cxercised.” The referen&es to the Charter and Worth Atlantic Treaty
follow, and appear in describing the historical background of world conflict
which the United States has faced from the close of World War II through
the Korean conflict. Reference is made to the United Nations Charter and
the Horth Atlantic Treeby as "congressionel recognition that mutual security
for the free world is th> best security against the threat of aggression on
a gldbalrscale." The dissent then proceeds to outline the congressional

cagures which followzd the treatles chronoclogically, such as the Mutual

=

Security Act, the Defense Production Act, and several appropriation acts.

Then, after this recitation, the dissenters launch into their derivative

88/ Bricker, "Sefeguarding the Treaty Power,” 13 Fed, Bar Journal 77,
75 (Dec., 1952).
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conclusion with these opening words: '"The President has the duty to execute
the foregoing legislative programs. Their successful execution depends upon
contimied production of steel and stabilized prices for steel.” §2/

It is, therefore, feirly clear that, whatever one's views may be on
the nerits of the dissent, certainly 1t rests on the view that the President's
alleged power to seize the steel mills arose from his duty to execute the
legislative programs of the Congress and not from any implication that any
treaty gave the President power to selze private property. The adoption of
S. J. Rea. 1 or 8. J. Res. 43 would not increase or diminish the chances
that the minority's holding might some day become the majority holding.

The reason why the treaty power}iexnot and should. not be limited to
matters which would otherwise be within the legislative powers delegated
to Congre;s is clear. 1In regard to general legislative powers, those
povers not delegated to the federal government are reseryed to and may
be exercised by the states under the Ninth and Tenth Amendments to the
Constitution. Thus, there is no gap in‘powers. The power to make treaties
is, however, expressly denied to the states by Art. I, Sec. 10 of the
Constitution. Whenever a matter is an appropriate one for international
negotiation and agreement, either the federal govermment must be capable
of dealing with it by treaty, or the Unlted States as a whole 1s lacking
in an essential aspect of sovereignty and is seriously handicapped in its
ability to deal with other nations, The point was succinctly stated by
Attorney General Caleb Cushing, in 1857: 29/

"The power, which the Constitution bestows on the President,

with advice and consent of the Senate, to make treaties, is not

89/ 343 U.S. 672, underscoring supplied.

an/ R Am AR+ Nam b1 hae
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only gzenoral in tarme and withould any express limitetion, but it

iz gccompanizd with absolute prohibition of exercise of treaty-

pover by tho Statesz, That is, in the matter of foreign negotia-
tion, the States have conferred the whole of their power, 1ln other
words, all the treaty-powers of soverseignty, on the United States.

Thus, in the preseunt case, if the pover of negotiation be not in

the United States, then it exists novhere, and one great field of

international relation, of negotiation, and of ordinary public and
private interest, is closed up, as well against the United States
as each and every one of the States. That is not a supposition to
be accepted, unless 1t be forced upon us by cousiderations of
overpoverlng cogency. Nay, it lovolves political impossibility.

For, if one of tue proper functions of soverelgnty be thus utterly

lost %o us, then the people of the United States are but incompletely

sovereign,--not sovereign,--uor in coegquality of xight with other
admitted sovereignties of Europe and America."

The ABA proposal would therefors appesar to be even more disruptive
than the suggestion for change enmbodied in section 3 of 5. J. Res. 1.
Since any constitutional limitation of the scope of treaties would
wraken the position of this nation at the international bargaining
table, it is incumbeut on the propomnents of such a limitation to show
a definite and compelling nced for i1t., As I sald at the outset of my
statenent, that showing is not made by pointing to particular treaties,
not vet ratified or even submitted for ratification, which are said to

be obJjectionable.

Q00000000000



the comparable provision in S, J. Res. 43 reads as follows:

"Executive agreements shall be subject to regulation by the

Congress and to the limitations imposed on treaties by this article._‘y

Along with the above quoted provisions of proposed sectlon 4, it is
probably necessary to consider the proposed provisions of S. J. Res. 2,
83d Congress, which sets out the kind of limitations the sponsors of S, J.
Res. 1 have in mind in providing that executive agreements shall be made
only in the manner and to the extent to be prescribed by law, Thus in
addition to being subject to the limitations imposed on treaties and the
making of treaties by the first three sections of S. J. Res, 1, executive
and other international agreements, other than treaties, would be subject
to the following:

1. They shall be of no force or effect as laws or as authorizations

‘ until and unless they have been published in full in the Federal
Register.

2, They shall be subject to such legislative action as the Congress,
in the exercise of its constitutional powers, shall deem necessary
or desirable,

3+ They shall be deemed to terminate not later than six months after
the end of the term of the President during whose tenure they were

negotiated, unless extended by proclamation of the succeeding
President,
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4. Agreements or compacts entered into by the President with foreign
governments or officials requiring secrecy shall be submitted to
the Congress as treaties in accordance with the requirements of
the Constitution; otherwise they shall be of ro force or effect
except as personal undertakings of the President.

Most of the executive agreements have been and are in fact congress—

ional-executive agreements, based upon the cooperation of the Congress and

the President and the merger of their powers.

A comparatively smzll number of the total agreements has regted upon

the sole action of the President, These have related to his express and

exclusive constitutional powers as commander in chief of the army and npavy,

and his diplomatic powers as the sole organ of the federal government In

the field of international relations. including the power to receive

ambassadors apd other public ministers., Thus the power to give permission

without legislative assent for the introduction into this country of

foreign (Mexican) trcops was assumed to exist from the authority of the

President as commander-in-chief of the military and naval forces of the

22
United States; and recognition of a foreign government (USSR) with

incidental settlement of outstanding claims rested on the Presidentfs

povers to rsceive ambassadors and other public ministers,

In contrast to these types. there is the large bulk of executive

agreements either authorized or ratified by Congress. These include

the postal conventions; the acguisitions of territories such as Texas,

Hawaii, and certain islands in the Great Leakes; the arrangements with

9%/
22/

Tucker v. Alexcndroff, 183 U. S. 424. 435 (1902).

United States v..Belmori. 30L U, 5. 324 (1937); United States v. Pink,
315 U, 8. 203 (1942); and see Fraser, Treaties and Executive Agreements,
Sen. Doc. 244, 781k Cong.. vn. 20=27.
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foreign powers in relation to commercizl reciprocity agz'eéments and the
suspension of discriminating duties; extension of the privileges of
copyright and the protection of trade-marks; agreements with ’the Indian
tribes, which since 1871 supplanted the use of formal treaties; arrange-
ments respecting fishing privileges of American citizens in foreign
waters; the settlement of pecuniary claims against foreign governments,
and the submission of such claims to arbitration; adherence by this
country to membership in a score or more of international organizations;
the trade and financial agreements, and agreements affecting international
communications and transportation consummated in the 1930's and 1940'37 under
authorization or policies laid down by acts of Congress.

The fact that there could be international agreements other than
" treaties was recognized in the Constitution itself, which, in Article I,
Section 10? provides that no state shell enter into "any Treaty, Alliance,
or Confederation," nor, without the consent of Congress, enter into any
"Agreement or Compact * * *with a foreign Power." It was recognized by
the Congress during Washington's first administration. In establishiné
the Post Office, Congress authorized the Postmaster General to make ar—

rangements with the postmaster in any foreigh country for the reciprocw;;,

receipt and delivery of mail, 1 Stat. 232, 239. Pursuent to authority
conferred by this and later statutes postal carriage arrangements with
Canada and postal conventions with many countries of the world were con-
sumnated. Almost 100 years after the first postal act Solicitor Genera
William Howard Taft ruled:
"From the foundation of the Government to the present day,
then. the Cons'titution has been interpreted to mean that the
power vested in the President to make treaties, with the con-
currence of two-thirds of the Senate, does not exclude the right
of Congress to vest in the Postmaster-Genersal power to conclude

i i

1
\ | B
I
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- conventions with foreign govermments for the cheaper, safer, and
more corvenient carriage of foreign mails.,®
The frequency with which such sgreements have been used is indicated
by the fact that of the nearly 2,000 written intemational agreements
entered into by the United States in the 150 years between 1789 and 1;339,
only some 800 were made by the formal treaty proeess.%/

The Supreme Court has repeatedly recognized as well established "the
power to make such internationsl agreements as do not constitute treaties
in the constitutional geziae." The Court has said in comnection with
an executive agreement, not submitted to Congress, that an international
compact is not always a treaty requiring participation of the Senate,

The important fact is that under the broad grants of power in the
Constitution to the Congress and te the President other procedures than

93/ 19 Op. Atty. Gen. 513, 520 (1890).

94/ Letter of April 25, 1947, from Acting Attorney General MeGregor to
Senator Wellace H, White, Jr., Chairman of the Senate Interstate and
Foreign Relations Committee, regarding S. 11, 80th Congress.

95/ United States v. St gsHrdelt Carp. o 299 U,S, 304, 318 (1936).
Altmen & Go. v. United States, 224 U.S. 583 (1912) (commercial agree-
ment authorized by the tariff acts); Uplted Ststes v. Belmopt, 301 U.S.
324 (Litvinov assignment); W v. Pipk, 315 U.S, 203 (same),

96/ "A treaty signifies 'a compact made between two or more independent
nations with a view to the public welfare,' Altmap & Co. v. United
States, 224 U.S. 583, 600. But an international compact, as this
was, 1s not always a treaty which requires the participation of the
Senate, There are many such compacts, of which a proteeeol,- a modus
vivendi, a postal convention, and agreements like that now under
consideration are illustrations. See 5 Moore, Int. Law Digest,
210~221, The distinction was pointed out by this court in the Altman
case, gupra, which arose under 83 of the Tariff Act of 1897, author-
izing the President to conclude commercial agreements. with foreign
countries in certain specified matters., We held that although this
might not be a treaty requiring ratification by the Senate, it was
a compact negotiated and proclaimed under the authority of the
President, and as such was a 'treaty' within the meaning of the
Circuit Court of Appeals Act, the construction of which might be re-

viewed upon direct appeal to this court."” United States v. Belmont
301 U.S. at 330-331, ’
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formal treaty-meking have developed and have been utilized throughout our
history for entering into international agreements on important subject
matters with more or less the same legal and practical consequences, Care
must therefore be exercised, in any consideration of altering the full
foreign affairs power, not to cut off; inadvertently or otherwise, func-
tionsa practices and methods of operation that have developed usefully
and to our advantage, and without which our facility in dealing with other
nations would be hampered and restricted.

Considering again the limiting effect of proposed section 2 of S. J.
Res, 1, there would appear to be no more justification for such limitations
on the scope or the subject matter of executive agreements than in the case
of treaties. Each form of international agreement may be an appropriate
means for the exercise of the federal power over foreign affairs-—a power
which because it 1s exclusive must be plenary.

As to the question raised by section 3 of S. J. Res. 1, whether an
act of Congress ought to be required to give an international agreement
domestic effect, most so-called executive agreements are either authorized
or ratified by Congress. Hence section 3 of S. J. Res. 1 would seem to
have little significance for such agreements. As to executive agreements
not submitted to Congress, issues whether such agreements can override
state law have seldom arisen and are not usually likely to arise because
of the general external use and application of such agreements. In the
Belmont and Pink cases, it was held that such agreements incident to
recognition of a foreign government could override state policies; however,
a like result has been reached as to declaration of federal policy incident
to recognition or non-recognition even where no international agreement is
involved, on the ground that the federal executive has the exclusive power

to recognize or refuse to recognize foreign governments and to determine



- 45 o

: v/
the consequences of recognition or non-recognition.

The legislative limitations proposed in S. J. Res. 2 raise certain

problems. TFor exsmple, there is the provision that executive and other
- agreements shall be subject to the legislative action of Congress in

the exercise of its constitutional powers. As already noted, most
executive agreements ere either éuthorized or ratified by Congress.
Moreover Congress has the power to supersede a treaty insofar as it
declares rules of domestic law, and it seems obvious that Congress has
like power as to agreements other than treaties. Viewed from this
aspect, the proposed provision of law seems to state merely the obvious,
and would not seem to be needed. If, however, the provision is intended

to assert legislative control over international action taken by the

President in the exercise of his constitutional powers as commender-in-chief,

98/
or his powers to conduct foreign affairs, it would raise grave implica=-

tions for the principle of separation of powers on which our Constitution
is based.

The provision that executive agreements would terminate, un}éss ,
exiendea, after the end of the term of the President within whose tenure
they were negotiated, would impose crippling impediments to the effective
negotiation of and adherence to all sorts of executivefagreeménts, fre-
quently of an administrative charécter, whose nature presupposes a rela-

tively long term. The effect of such provisions on long-term agreements

: Paggenger S,S, Line v. McGrath, 188 F, 24
, certiorari denied, 342 U.S., 816.

98/ cf. United States v. Belmont, 301 U.S. 324.
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relating to the administration of miiitary bases, for example, has been
pointed out in the memorandum submitted to last year's subcommittee by
the Department of Defense., | | | .

99/ Hearings on S. J. Res. 130 (82d Cong.), pp. 365-367. A number of the
other problems arising from section 4 of S. J. Res. 1 and the whole
of S. J. Res, 2 are dealt with in papers that were submitted in re-
gard to S, J. Res, 130 and S. J. Res. 122 of the 82d Congress, end
are spotted in various places in the Hearings.
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CONCLUSION

What I have stated in regard to the several sections of S, J. Res.

1l and S. J. Res. 43 can be summed up in a sentence: The proposed amendments
aré both unnecessary and damaging. |

Our Constitution is a sacred document, We have a reverence for it
that does not admit readily of‘changes. Its words, as Holmes has said,
fcglled into life a being the development of which could not have heen
foreseen completely by the most gifted of its begetters.”

Without any clear showing of abuse in the past, the proposals would
change our constitutional standards which have worked well, over the years.
They would substitute a new inflexible standard which would seriously
reétrict the ability of the United States to conduct foreign relations
effectively. They would deny to the United States, in its dealings with
other nations, rights of sovereignty which other nations exercise. They V
would make international agreements of all kinds more difficult to negotiate
and enforce. S, J. Res, 43 particularly would seriously alter the existing
balance of federal-state relations.

The proposals would impose these restrictions based upon an as;ertéd
likelihood that the treaty power might be abused. These dangers, we are
told, flow mainly from agreements which have not been approved by the
executive branch of the government let alone submitted to the Senate for
ratification.

Whether those; or other agreements, should ever be accepted as
good treaties or rejected as bad treaties would seem to be, as always,
matters for executive and legislative judgment when the issues arisé,
case by case, in the future, That is the traditional way under our
system of justice, baéed upon the English common law, to meet and cope

with changing conditions,
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In these times, our position in the world is relstively as fraught
with peril as it was for the nation newly launched under the Constitution
of 1789, On every hand we have need for friends and allies-——the old who
have dedlt securely with us in the past, the new who can rely upon the
example of the past, I think it is against the best interests of the
country to inflexibly reduce the tried and proven means, or to dissipate
our responsibility and authority, for meeting the world-wide issues

which affect the welfare of the United States.





