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I am privileged to appear before this Subcommittee in support of 
S. J. Res. 1, a proposal which would amend the Constitution in order 

to remedy two critical deficiencies. The proposed amendment would, 

first, clarify ,the situation .tJ?at wO~~t~~i~t i~ the ,event that }the Presi

dent should become dis,;a.bled,' and" sec~nd. provide a means·, for filling 

vacancies in' the Office" at'Vice pr~sid~nt., .,'...,: ' 


The Subcomm.ittee ,m.ay recall tha~ in, 1963. ),~testified on::s,everal 

proposed arriendments t,o, ~e Cohstitu~ion rel~tti.Ilg'~~t,o cases wher~ the 

President is unable to discharge the powers and duties of his Office. 

Last year the Subcommittee continued its ,effo:r:t..~) ~nd approved a bill 

idehtital with: s. J .. , Re's•. i \vhich was passed by -the Senate. Since the 

Subcommitte'e'.llas already"made a comprehensive study of this matt,er, 

I shall do no more today ~a'n ~o state fairly briefly what we ,understand 

S. J. Res. I proposes to do and what the Department's views are re

specting it. 


At the outset, before con~'ider~ng the specific provisions of S. ,J. Res. 
1, I want to re'affirm my prior'posi~~Qn, 'that theonly"satisfactory ;method 
of settling the problem of pre'sidenti'al inability is ~Y constitutional amend
ment, as S. J. Res. I proposes. The same of course is true of the prob
lem of filling vacancies in ,the office of V~c,e President. I recognize that 
there are distinguished sc~olars 'who are, of the opinion that Congres s has 
powe'r to act in' the ~atter' of presidential inab~lity under the "necessary 
and pro'per" claus~ (Art. 1,' sec. :8, ~iause 18), and, that a . statute would 
therefore stiffice as 'a solution.. Th~re is, however, equaily, ~stinguished 
opinion, including'that oJ the las,t' three Attorneys .ge~eral~ for the 
proposition that the problem 'car;ibe adequ:ate~y res~ived only by' consti 
tutional amendment. ',: ~'An4 as a pr.~cti~al~att~r, if. what we wan~ is to 

. assure 'continuity'i'n Executiv~,,'t'~adership,,-- ~nd if what we want to avoid 
is uncertainty, confusion and:~8sension ,at t~e very time of cr,isis -- . 
then'in my judgni.~nt <a st4~te' :~<>u1d not p~o;vid,e a satisfactory solution. 
So I fully agree with the con.'sti'tutional amendment route ma.rked out by 
'S. J. Res. 1. .,' ,\ . 

I 

, The ,Probl~~ of Pre'sidenii~l Ip.ability 

.. ' ,'" '." i' 

'<Ar'ticle II, section 1, clallse 6 of Ule CO,~~ti.fut~<?n'llr~vides as 

follows: ' 


"In Case of the Removal of the President from Office, 
or of his Death, Resignation, or Inability to discharge the 
Powers and Duties of the said Office, the Same shall devolve 



.: .',', :'( $' ': f"". ", '," :, , ' , • '" ,: :"\; ,"! :.' ". '. ' : ":";' ,~' : :'f'! -, .. , . 
Q~, ~e, Vi~·,~ J~r,~~ident, "an~.:t_he ,Co.~sreS~i ~~y..bY'4~\W,' ,: ,! ' 

provide 'for 'tile' Case of R.~mov~l, ,bea~. :Re:$j:gJ:l~tiQR " .. .. , ' 
or Inability, both of the Pre'si'ci:ent ancfVice Pre'~id~nt;" ,., 

:de~laring ~h~t ,~ffic~:r; .~~all th~~.a.c.t, ,~s, ~~e~id.~Q~"u~lJ8.!,.:: ~;: ':~ 
,;s~~~,.Off.ice~ ~~al}' ~~~!~~co:r~~~gly •. unt~l,~~ ,Oi$~bi~~~'t:.t t~", '" ,':"; 

·'Pr~ .. :r~emov·ed, or,~ p,resi~e~~,,~~~ll 1"'. 
, ". ..... :'.!'.. ,,: '.. - . , ~. . ~ .., .' 
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-,.!}~ :is :8en~rally ,agreed that,~i8 pro,vision,no l~~g~r P9~e~, "PX;}~.s.~l 


prolliem in. the event of the death, of a Pre~ide.nt. As a m.a.t~~,r .of.,h~s-. 


:t~'i~bW~)~'~:ci~tice, first e'stab1ish~'d ~,y: John Tyie~ ~:fid '~91i<,:~e?:~y :~:e.~.~~ 

other 

• . ~ 
Vice 

. " 
Presidents, 
.'. . . 

the Vice 
•. • ~ 

president 
, . 

b~comes 
. '.:

Pr.esident. 
. .'" I 

in: 
:' 
such 


a contingency. Section 1 of S. J. Res. 1 confirms this 
~'. 

practic~ "intbe 

case of death and extends the same principle to the case of re~oval of, 

or resignation by, th~ P.r~siden~•..Un.de,~, ,~ection 1, th~refqr.e}. the 

'Vic'e President wou1d ·b~c~me,l?r~!$id..ent 'and be sw~rn in as' President 

in !he. e,!~~i :o~ ~,~' .~,ti;~r~~~;:~~~~~~~:·.4~.~~',·~~ 'r,~·8ig~~.tion. l.ca~ se.~ , 

no objection wha~«7~.~fr~ ~o. ~~'1.B-:?~:l~.)~,~. .' ", ,,' , : . '~: 


. With respect to ·~~;'~r~p.l:~~, 'o.~:·pr«;~:id.;en,ti.al· ~nability, th~re is :p.Q ;' 

.~~m~~a;r ~ettle4. p,rc1.ct~~.~ ;:9~~,~~~,~~., C?~ ~Q~~s~, . ~o, far in:ou;r history n() . 
Vice P1;"esic:ient Qaf, ,eY,f!r ~xer(:,i~.ed tb.e P9'Yers and duties of the Pres~~ 
:dency '!1,ufi~g ~. peri9.d, o(p,r,~s.(d~~Ua:l; inability.. I~ 'is t,~u~ ,that th,~, •. ;. 
identic~l Eis:erih~~e~'-:,~ixq.n:,. :Ke~n~dy-Job~'s:ori~ ·J9~So.n,~McCo~~ac~ . 
~nd Jo~son~.Hufnp'h~~i un~~r~,~.,..d.i~gs'.~s. t9 'th'e~,~' ~a~te.'r8. ,'suppo.r:~e:d, 
as: ther ,are '~r tp.~- v\ew's ~f ,~~. ~~a~~ .mr,e'e ~tt~~.~~ys. :G~!1e.~al.•. ha:v~; goJ?~ 
far tov.:ard est,a~l~~hing a se~tlecl p,ra~ti~e. Th:e~~. info:rllJ.8:~ ~derst~~~-

·lngs'. 'how~v:e~t :~¥.e·ave ~~.~~ to. ~e d.e.sfre~ as.a Ir.!-~:~n"io~ r~~Q~ving $~ch 
fun~ame~ta~ "qu~s~~9~~ ~ . a~~ ~p, .a~y::'c'~se they .~~.k~ .~o ,~~o~~~iQn<f~ r, ijl~ 
situation 

• , .... 

that 
• '4.,.',. 

w~Qld 
. '.': '.' 

e~.ist 
• :. .' 

If '~.~ ·}?F.~~,l~,en.t. c;t.:t;l~, Vic.~ ,P:r,~s·i.d~nt w~4..e ~q., 
disagree' on the question of 

",! 

inability. 
";, . ... r ~ '\ ' ' ~ 

Accordingly» 
,. • .. i ••:, '"' 

it is 
'.' ~ 

cl~ar )h:~t 
.. " 

what 
we need at this time is a lasting and complete solution to the key ques
tions which are apt to arise under" the ambiguous language of Article II, 
section 1. clause 6 of the Constitution when a President suffers inability. 

The first is wh~.tp,GJ!}~:i~::tfl1~::tt~9f~t~~I~j,.:of..'~~~~f~si9~nt. or the "Powers 
and Duties" of tha·t-·Ofnc·e,-whidr-devolve·\lpon·the·Vice President in the 

event "of pr~sid~~t~~~: J~~~p.~~.ity.~. " :I~~" ~e5e.~~~i,s ,'fJ:tl9; is~~~l ~~is~;the ,ques
tion of "Inabilityfl and m'ake the determination as to when it cornt;n~nc.~. 
and when it terminates .. 

http:xer(:,i~.ed
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The gr~a~,:~ajo~~ty of co~s.~~pjt~?~a~.,~~~ola.rs 'have e:1fpres,sed the 
opini~n that upon a det~rm~~Cl:'ti~.n"o.f.p're~ideritial i~al:>i1i~y., the' Vice: 
Presid~~t su~~eeds on~y te~PR'r~,~l,ly:' ,to.'the ,'powe'rs: ,and ·.d~ties of th~ 
office an4 does not pert:n:anen.t~·y h~come ·Pr~.sident. This has been the 
unaJ?irno:Us view of Attorn~ys.· G~ri~:ral"oi b~th Republican and Democratic 
administrations, for, a~ ~~~stt~~.~l,~~:t::(i'eca.~e. '~im~larly, th.e majority of 
schol.ars are agre,ed, ~qat ~~~_'y~'c'e President has 'constitutional authority 
to make the in~tiaj d'et~rm.:~at~on' of:Pre'side,ri1:iat' inabiiity, and that' the 
President has the '~'uthority,'to,'~:r~iermine whe'~ his ina'Qiiity is at'a~' end. 
My own judgment and,th~~·~(hla.~y Attorney~ G~ne'ral'is that th~s is so. 
However I eno'Qgh doub,~ h.~·s :~"is~~ed o·n.th~se. subjects in the past that 
se,veral Vice P,residents ~ave-·.l:>e.~n deterre~' irolrl'acting as ,President 
when the .President was '~~mpC;)rari1y disable4'. 'As you'will' 'recall,' this 
happened most dramati,ca.ilY".dJ~ing the prQlb~'ged"iilne$ses of Presidents 
Garfield and Wilson, w'hen:'~ih:J~'~ountry w~s le'ft withdut ieadership and 
decisions were made, to the extent that 'they were made at ail. in a 
ques tionable mann~r. 

T~'e e~ents of the last decade show us all too clearly how' quickly 
disa~ility can'strike'. We cannot; afford to assume that our 'good fortune 
in the past' wili' corithl,ue in 'the futlire." "If a' similar tra'gedy'should occur 
while section 3.of S.'J. Re:s. '1' is i~',~~fie~~~" it'would not only 'fix beyond 
dispute the st~tus' of th~ V'ice Pres~ident as Ac'tlhg President when he is 
discharging the powers' and dutie,s 'elf C\. dis'able,~ Presl'den't, it would also 
give the President a firm cO'nstitUtional guarantee that he' could' reassume 
the~e po,,?ers and duties as. s'oon as his inability has ended. On this basis, 
a President who is sick~ or about to .,mdergo an,'operation which will 
temporarily incapacitate him, will not hesitate' to' announce his inability, 
nor wilI' a Vice President b~ unduly slow' 'to 'ac't if an emergency' situation 
of this kiricl demands it.... '!.,'. " I • .,t",;' .

The 'ex,tra,or:din~ry situations ~- whe~e the Pr~sident cannot·or does 
not declare' hi~ 'owri inability, or vVhere a' dis~te exists be tween ,the 
Preside,nt 

. '.. 
and 

' ~., 
Vice 

... ' '.!\ 
Pres.ident 

by sections 4 and 5 of 
• -

S. 
• 

J . Res. 
• 

as 
• • " 

to whether inab.ility 
t... 

exists -- are covered 
1. ", 

... ,I , ~ ••••• 

'. 'I:' , 
, . ,- .. ".. : .'. . , . ~ 
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Section 4 provides that if the President does not declare 
his inability, the Vice President with the written concurrence of 
a majority of the heads of the Executive departments (i·. e., the mem
bers of the Cabinet) or such other body as Congress might by law 
provide, may transmit to Congress his written declaration that the 
,P~.~sident is disabled, and immediately asswne the powers and 

:.~~1l~~~; ··<:>t ~h~""b{fic:~' jais Abtingl Pr:~~i~~nt~ 'rSe,~t~~~ ? provides that 
;' 
• 

;$~'~:~r~~~a~iiflcan; 
• t 

'resume·~lie·PQWel;~.3r~4~d\lti~'~·'of hf'so·fffce by 
~ ••" :; t . ~ •.., t·. 	 .. . ~ . .. ,\. : . t," 1 .. 

';/:'i~r~i~;n:l~fipg ~o theCongrea:'sJ hi~ ;w.~it~~~ l~e:cl.~~at~o~ ·t~a~)'lis·:~n.~ 
:.. :·;~~l.~.~x ~~~ e~~ed~ :U:' h~w~everf, 'JlleX.?~I~ .. l?re.slqent d<?~s no~ ,ag.ree 

. t~.at tp.e Pr'esldent's mablilty. has: eJlQeq,. ~ec:tlo.n 5 further provldes
.f·:·::t~af~~~ :y~ce; President can,- .-:with.;1!h~.·~ri~~e~ ~oncurr'enceof' a;: 
. IP:~jor.i~y; of ·the heads of the Exe~~t~ye d~~a~ ~.~nts or such other 
, ,~(.)4-y a:Et -~ongress' might :by law :.pl'q~i4~"w,ith,i~t:w0 days':s'o ·advise 

.:!~o~g~re!ss·~· Thereupon Congr.es8 w:o~ld :t?l~: .req~~~ed ~eaiately to 
,~.~cid;e ·the is's~e..A two..:thirds yo~e 9.~ pqtb Hou~es woulii be 
Ii~'ceissa:ry: to keep the Presid:ent;Qu\,~d, ,permit the 'Vice 'President 

· to co~tinue to' acf as Acting P·rellid:.e.~~·~·;.;. ~f.~~e vice President could 
: n,ot muste'r a two-thitds<v(.)t:ein,. ~p.~p,:r.r~:nls.e)n favor of a determi
nat,~o~ 

. • . 
ot~o~tinuiDg 
1,·, .•. ,.. 	

presidentiali:i~,~l?il~~y.,·the 
. . 

President would re
~:ume the powers and duties of.hi$'.'~{fi·ce. 

.•.. . . .,.! ; ~ " . 	 . . . I 

~ • t 

As the Subcommittee knows all too well, the factual 
sity.atiQDs .with which S. J. Res. I is designed to deal' are nwnerous 
arid c~m.ple·x. Inevitably, the-rreiOl'e.....some aspects of S. J. Res. I 

· wip' 'r~~~~ .:pr()ble~s of ainbiguity,.foI: '~$ome observe~s .• ';' In .o~der 
to ,as'sist'itiJrriinimizing any ·such'ambiguity" I would like to 'set 
•. .. ' ..ff .; .•.. ,,' . 	 . ... .... ' . ..•... ':." 

. fC?r~l':! ~he.Jnterpretations I would m.~e ,of, ~P:~. pr9posed! ~endment 
,in 8~v~r8J. d~fficult areas so.: that 'ih~ Sp.-9~pmmittee may nave an 

;" .oppo·rt~riity: to consider whethe.r:.<:la:~-i;i~aB-p~ i.s needed. 
• • ,." • ~ 

t· 
I ," • • • 	 ~" 

r ~ ~ .' " .' \ ' ~ ,. ~ '~ ~:.: j, i;', ) ;"-f 'f f i .' ~,!, ':' ~>, . ~ '. 
, ". ..' .. First·,·t assume that,'in::~s~ng,,~h.~;phr~s.~. "~ajority vote 
of ~ot~.Houses .of C'ongre·s8n;in.:;s*ct~9.qi2,.an~·.~,~·hr~~thir·ds~ote of 
1;>.Qth·.House·slJ in section 5;. 'what"is' ~;P,~tis ~ majprity 'and two
thirds vote, respe·ctiVely.,qj.f:thQfle,M;~b,~r·~ t~ ea'c:li Jii>use' p.res
ent and voting, a quorwn being presfi!,J1t ..... :r.h~~ i:n,t~·.7prtetation 

: w!oul~ ~e c~nsistent with long:-standingprecedent"'(see, '.!:..K., 
Missouri Pac~ Rye' ·,Co.v., rKausf~$:i ..248 -q1"S,. ~76 (1919)). 

:'. 	 . ... .' ,:~! ......: •.•. :... :.:. .' ') ~j ••" :.: ,:;/'•• ', '... ....... • •• 


. Second', I :a:&sume thaki~"e ,.proce<l.ur;e ·.es.t~bl~~-:hed· ,by sec
tion 5 for restoring the P;res·id~ritltq·thepow.er.s:·ana\iuties· of his 
Office is applicable only to instances whe~e th~ If;~$ident has been 
declared disabled without his consent, as provided in section 4; and 
that, where the President has voluntarily declared himself unable 



to .~et, i~:'accordance wi~,.tp:~. pr<?$\~~~7~.,~,~,~a~1~s~ed. by section 3, 
he c'ouldr'reet-ore ·hims~1f irnrn.~dia~ely. t~. the"poVJe~'s ":and duties of 
his .·O~f·i;c~e:·.by d.eclaring .iA w~i~i~g th~~, ~~··.',~~a~iliiy;~as':·e'nded. The 
SUDcommittee may wish to con~i4.er wh~tli~'r language~to insure 
this interpretation should be added to ·s~ection·j·:· ../'::;: -. 

Third~ I assllm:e that ~:y..e~. where disability was established 
originally p~rsuant to·section '4';··-the· ·pr·esld~,nt.:.cauld resume the 

I powers and duties of !b:i.s Office u,nmediately w.ith the concurrence 
of ithe Acting Presidell.~" and .w~ul~ ~ot bOe obliged to await the ex
piration of the two-day.perio.dmentioned in' section 5. 

, . , .' \ ..~ i I 

Fourth, I aS~.,~e tha~ transmission to the Congress of the 
written declarations :refer~:ed f¢' 'iri:"s~ction 5 would, ·if Congress were 
not then in session, ,oper~te to, 

, .! J 
~c;>~V:ejn~ the Congress 'in special 

session so that the mat:ter 
. ~ • ... .,.. . , 

.co'4d.t),~· .~~J:lediately resolved. In this 
regard, section 5 migh~ be co.n$tr'ued: '~s irripliedly requiring the 
Acting President to convene ~'~pJciaF:ses'slon in, order to raise an 
issue as to the President's'in,ability'pursuant .. 

to section 5.'. 
• ! • ~ .... , . 

Further in this connection, I as'surne that the language 
used in' section 5 to the effect that Gongress "will immediately 

. decide" the iS8'Ue:Ill~ans that ,if a decisJion:were not reached by the 
Cong.ress immediately, the powers ~nd dufi'es of the Office .would 
revert to the President. This const:ru~tiOh is sufficiently doubtful, 
however, and the t.erm "immediatelyii'ls sufficiently vague, that 
the Subcommittee may wish to consider iC:ldmgcertainty by, includ

'ing more precise language in section 5 or by taking action looking 
toward the making of appropriate' provision 'in the rules o·f the· 
House and Senate. . ~ '. , 

In my testimony during the hearings of. 1963. I expressed 
the view that the specific procedures lor determin~g the, commence
ment and termination of the President's' inability should n,ot be 
written into the Constitution. but instead should be left. to .Congress 

:S'o that the Constitution would ~ot be encumbered by detail. There 
. is', however, overwhebning .,-.upport ,for' S~ J.' Res. 1 J and wide

'/ i .... spread sentiment that these p'rocedure's should be written into the 
Constitution. The debate .has·.a,lieady gone on much too long. 
Above all, we should be .concerned\;vith substance', not form. It 
is to the· credit. :of S. J .ites. i th~t' if'pt-ov'ides for'immediate, 
self-implementing pr9ce~u.r·es !ha:~\ire not 'dependenton further 
Congressional or Presidential action.' In addition, it has the ad
vantage that the States, when called upon to ratify.' the proposed 

http:con~i4.er


amend%;n'ent ·to\ (-he ' . .con's·tj,tution,. will, know, .pr_e~iEi~eiy. Yitl~t i~ ~ntended. 
In view!,.of th~se l"ea;Sons .:suppor,ting ;the:.m,etn.Qd. ~d.9Pt~4t!by)S .•.J'. Res. 1, 
I :sef!' ne;; rea.son to insist:upol\;the .,pre.fe,en.c~.l.le.xp.,e8s·e~,'·in 1963 and 
ass~:rt 'no 'obj~'ction on'that gro,und. ';:"', '~!.,,:.- "':1.: iiI:.' ..; ...... '~:.~ 

II 
~. Fillin·g·:the: V~cancy in -the' Office;of: Y.ice:·Pr.esid,eJ1t~·; 

,',. 

"'; '. .... , ,R:elated to. 'the ·problem. of;pTefJ:id.ential·JJ7.a'b.~.lity ... ?f! ·the equally 
c·ritical 'problem' of a;vacancy in th~ Qffice;of.'V·ice:·l?r~,sj.~nt. Too 
often it is overlooked that ·the· country' ~as·,been w"i.th9ut,~, Yi~~ Presi
dent sixteen times - - in almost half of the 36 Administrations in the 
history of the Nation•. 'In an 'age~mark.ed. by'" c,J1isis, we can no longer 
afford·' such a gap in;.the high c·ommand of '~he Executiv~ ,Branch of the 
Government•. ·T,o·day more than ever I the working r~lationship be

,tween ·the· President ,and ::Viee .Pr.esident has become increaSingly 
'. close; the burdens of··the Pr:esidency and. the exigen(;ies of our time 
leave n'o' other alternative. ·;r·he need is ther.efo·re manifest for a 
constitutional amendmel)t to·.assure that·t·he Offic'e 'of Vice President 
will never again remain vacant. 

. ~. ,'l"., 

\:',' . r:-In my·opinion•• ·.5... J., ·Res.? 1 embodi.es a ,highly &atisfactory 
~oltition to' this :problem.. ,Sectio'D"Z would amend the Constitution to 
proviae that whenever. ·there -is :0: vacan~y. in; the :Offic.e -of 'Vice Presi

,I,': . dent the·,p:res·ident shaliLnominate;a Vice'President who, shall take 
office, upon: confirmatio'n byo!a:~ajority·vote of: both House$ of Congress. 

3;,. . ~:: ,_ ~\ '.. f •~ , ... 

... , ; . PermittingtliePtesident t.o;::c~o:ose the Vice President, 
'subject'to carrgres:s-ional·appt.ov~'t ,i~!.the ~vent: of a .vacancy 'in that 
Office, will tend to insure the selection of an ~,associate., mwhom the 
President has confidence, and with whom he can work in harmony. 
Pa·rticipation· ,byC'ongr.ess:imi.,the .. procedur:e ·shoUld-help to insure 
that the~:pe':rson selected ·woul-ti be; broadly.,:ac.ceptable ,to the people 
of the Nation. f-,i " ~....~.:: ': ~', . ". - "';.' , . 

' .. :. 

At this time, . I wlsh,to.'p.ay·.·m¥" respec.ts to', the"Members of 
. ,this Subcommittee, ..whose;·;col.'llbi~ed .ef,for~.and scholarship have re
sulted in this impol'tan·t rriea8u!'·~iI.,'· :Also', -I wish; tq, comme~d the 
Special'Committee on ~residentia.l InabilityGf the. Anlerican Bar 
Association,· and similar commit,te.es~of:Stat:e and city Bar Associa
tions, who have· in recent years helped :.to-.'focus: :attention and to rally 

. 'public support' fc·r . resolving' these.:p:J:'oble..m:,s:'.promptly. . 
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It seems clear that S. J. Res. 1 represents as formidable 
a consensus of considered opinion on any proposed amendrnent to 
the Constitution as one is likely to find. It may not satisfy in -every 
respect the views of all scholars and statesmen who have studied 
the problem. For that matter, I doubt that any proposal could ever 
fully satisfy everyone in this troublesome area. But, it seems to 
me evident that, as President Johnson said yesterday, S. J. Res. 1 
"would responsibly meet the pressing need •••• II 

I understand that 47 State legislatures will be in session 
this year. Given the opportunity, I believe that many of these State 
legislatures will be able to ratify the necessary constitutional amend
ment if Congress acts without delay. I earnestly recommend such 
action. 


