
pertinent time frame. This winnowing process 

b1 including the Lees.[723] 

Inshort, the factthat who hadthe 
means (a Top Secret “Q”clearanceand employment at LANL)and likelyopportunity
(travel to the PRC{BLANK}issignificant, in and ofitself. Probable cause,as the term 
implies,isamatterofprobabilities. Astheuniverseshrinks-fromallAmericans,to 
those Americans with security clearances,to those Americans with securityclearances at 
the Top Secret "Q" level, to those holders of a “Q”clearance who worked at LANL, to 
those who worked at LANLduring the “window” of compromiseand, finally, to those 
who actually traveled to the PRC during the right time frame -the probability of 
culpabilityincreases astoeachof the individualsremainingon the list. That the 
probabilitiesarenotthe typeassociatedwith, for example, DNA fingerprinting does not 
make them irrelevant either.' They are astep towardprobablecause. 

went to the assumptionthat inorder for a matrix analysis to be successful it must 
eliminate all suspects but one, “Whycan't you go [witha FISA order] ontwo or four 
people who meet the criteria?" (Parkinson 8/11/99) 
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<*I(U) And, while i t  i s  certainlytrue that one step docs not make a ladder, in this 
case there were numerous other steps. Most significantly,there was the following 
material from Draft 113: 

b1 


(U) Wen Ho Lee had not only visited the PRC but he had twice visitedthe 
facility responsible for PRC’s nuclear weapons design; 

On one or both of these trips, Wen HoLee{BLANK}{BLANK}yetyet he had withheld this information om his officialtravel 

o 

(U)Leenot onlyhad the security clearance that made itpossiblethat he 
wouldhaw access to design informationabout the W-88;he bad actual 
access to such information;and he was the expert, in fact, oncertain 
computer codes associated with the modeling of such weapons systems. 

(U)InOctober 1994, the Deputy Director of XDivisionhadvisited the 
IAPCM andwas surprisedto learn that the PRCwas usingcertain 
computationalcodes, codeswithwhich Leehad been involved. 
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DOE
b6 

b7c 

b1 

(U)Sylvia Lee had insinuated herself into a position as the host of PRC 
delegationsto LANL. She became the only LANL employeeto have 
regular contactwith almost all visiting Chinese delegations. 

violations of LANL's security regulations and{BLANK}
as indicated by 

And,finally, andofmostrecentvintage,wasLee’seffortto 
bringaPRCnational intoLANLto withwithhim at the verysame time 

I Thus,was notjust that theLeeswere{BLANK}potential suspects. It 
was all these additional indicationsthat the Leeswere the culprits. 
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(U) As to the matterof “currency;” it is the AGRT's view that “currency” should 
never have been an impediment to the approval of this FISA application. There were at 
least five substantial indications of “currency.” 

First, ofcourse, there was the 1994 encounter 
that the most significant aspects of the 
not omitted was sufficientto indicate 

(U) Second, there was the unexpected discovery inOctober 1994 by a LANL 
senior officialthat the PRC was using certain computational codeswith which Lee 
himselfhad been involved.[725] 

(U) Fourth,there was the fact that Leemaintainedand retained hisTop Secret "Q" 
clearance, his position as a LANL scientist, andhis continuingaccess to classifiednuclear 
weapons secrets, up through the time of the FISA application. Obviously, the retention 
of a clearance or of ajob, by itself; meansnothing. But in the context of a l l  the other 
factors indicating Lee’s involvement in clandestineintelligencegatheringactivities on 
behalf of the PRC, it is significant. It indicates Lee’s commitment tokeepinghimselfin a 
position to retain access to classifiednuclearweapons information. 

tho Chinese did mention a code 
developed by the UnitedStates, that code was publicly available. (AQI 2828-2829) 
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b1 

Would the FISAapplicationhavebeen strengthenedby theeliminationofal l  
or some{BLANK}individuals? Obviously,yes. Thiswas one among a host of 
things the FBI couldhavedoneto strengthen the application. Atrue “matrix”analysis
might havedramaticallyreduced the probability-thatthe compromisewascommitted b-
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Lee’s affinitiy was for Taiwan, not the PRC 

(U)Essentially,this argument runs as follows: If Lee had an improperrelationship 
with any foreignpower, i t  was Taiwan, not the PRC.And the fact that it was Taiwan 
made it all the more unlikely that Lee would ever form an allegiance to the PRC. 

(U) This argument presumes too much. First, it presumes that Lee's affinitiesdid 
not change. Second, it presumes that the only motive for espionage is ideological when, 
in fact, that is often last on the list of motivations. Third,it presumes that Leewould not 
be dealing with both parties, at different times, or even at the same time. 

Regardless of Lee's affinity for Taiwan, he did go to the PRC in 1986 with 
his wife. He did meetwith IAPCM scientists during this trip and he did schedule 

a l l  PRC delegations, a tasktowhich, Draft #3 says, shehad appointed herself. 

(U) Inshort, there was plenty in this applicationfrom which to conclude that, 
regardless of any affinity that Leeheld orhad held for Taiwan,he and hiswife had 
formeda close associationwiththe PRCand theyhad done so during the period of time 
of the “window”of compromise. 

b1 

FBI 

bbb7c 

c. {BLANK} 
(U)The AGRT considers this tobe of no significance in the contextofthisFISA 

application. 
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b1 First, 

Second 

Third, 

SeeChapter3. 
d. 

First 

Thereis,however, aquestionthat shouldbeaddressed: 
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e. 

The FBI's reporting of the encounter did not include either 
of its most significant and incriminating aspects. Seediscussion{BLANK}low. That makes this 
a more difficult 
included in Draft#3: 

(FBI5686) 


Thus, 

(U)Itwasnotallitcouldhavebeen,andthatiscertainlyunfortunate. 

Nevertheless,it took Draft #3 alongway downthe roadtowardprobablecause. 

f. (U) Lee’svisitstothePRCandtheIAPCMwerenotclandestine 
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g. 

Lee’sefforsttobringaPRCnationalintoLANLwereinnocenth.(U) 

LANL for fourmonths ofwork on 
nothingmorethanaroutinerequestfor

clandestineintelligencegatheringactivitiy. 

FBI 
[726](U)Among the many ways inwhich the FBImade thisFISA appIicationa 

much harder“sell” toOIPR 

b6 
b7c 
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senior official of X Division and Lee immediately backed o This suggests that Lee's 
original representation to LANL about the nature of{BLANK}work was untrue. 

The{BLANK}matter is certainly not overwhelming. But that is not the 
standard by which it must be measured. The correct standard is whether it made a 
material contributionto the probable cause analysis. It did. 

5. (U)Draft#3 included serious. if unintentional. misrepresentationsof fact 

(U)InChapter 6, this report states that as a result of misrepresentationsmade 
by DOE to the FBI, the FBI investigated the "wrong"crime for years. Here, the FBIpled 
it. 

(U)Draft#3 containedthe following statements, a l l  of which came with slight 
alterationfrom the FISA LHM: 

13312) 
(FBI 

(FBI13312) 
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b1 (FBI13312) 

(FBI13312) 


(FBI 

(U)How these misrepresentationsfound theirway intoa draft FISA 
applicationis clear beyond question: First, DOEmisrepresented certainkey findings to 
the FBI. Second, the FBIacceptedthose findingswithout serious investigation. And, 
third,the FBItransmittedthose findingstoOIPR for inclusion mthe application. See 
Chapters4-8. 

Themischaracterization of the predicate notonlyled toa 
micharacterizationof the 
factorscontributingto 
suspects. Thepresumption 
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FBI 

b6 

b7c 

FBI 

b6b7c 


candidatesfor suspicion would undoubtedly had been far larger{BLANK}[727] Thus, the 
mischaracterization of the predicate riot only impacted on the description o f  the crimebur 
on the identification of the culprit 

(U) In short, knowing what we now today, this application couldnot have 
gone forward to any court. It contained significantif unintentional, misrepresentations. 

6.  (U) How the FBI could have made Draft #3 much stronger 

(U) That OIPR should have approved the submission of Draft #3 to the FISA 
Courtin 1997 is only halfthe story. The other half is that the FBI could have made it far, 
fareasier for OIPR to come to thatjudgment itself. 

(U) There was,of course, information unknown to the FBI that could have made 
the FISA application a foregoneconclusion. In particular, anawareness of even some of 
Wen Ho Lee's misconduct involving computer filescould have made the resolution of 
this matter easy. That this information remained unknown untilMarch 1999 is the 
subject of Chapter 9. 

(U) The focus of thissection, however, is onwhat the FBI did know but, 
nevertheless, did not include in its FISA submission. 

a.(U)Whatat really happened on February 1994 

Intwo respects,the FBI's reportingof 

wasfundamentallydeficient. Oneerror 
understandsexactlyhowithappened. Theothererrorremainsinexplicable.{BLANK} 

[727](U) Just how large is beyond the scope of the AGRT's mission. It is one 
of the matters currently being addressed by the FBI. 
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I. 

b1 The FBI omitted 

Draft#3states 

Specifically,accordingtoasecondsource 

(AQI3892-3893) 
That(1) andthat(2) 

(U) Howdid this information cometobeomitted? 

(FBI1039) 
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THereason why the teletypedid not contain this information i s  that the FBI 

b1 

FBI
b6,b7c 


[728] 

(AQI1795-
FBI 

1798) 

b6 [729]Specifically,it was sentto{BLANK} for the attention of SSA{BLANK} 
b7c 
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b1 

inDraft#3{BLANK}wouldappear, but it was attributed to 
FBI3590-3591, and it was completely disassociated from{BLANK}

(U)This error was principally the fault of FBI-AQ, but the original reporting 
was inNSD’sown files and could have and should have been retrieved. The second 
error, and one that was even more consequential thanthe first, would be the fault of NSD 
entirely, although FBI-AQcould have and should have caught it when it reviewed the 
FISALHM. 
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b1 

matter that could hardly have been more relevant to the FISA application. 

How thiscriticaI fact came to be omitted 

b7c 

FBIb6b7c [730](U)This was not Wen Ho Lee.{BLANK}4/27/00) 
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FBI 

b6 
b7c 


(U)Given all this, it is unfathomablehow SSA{BLANK}neglectedto include 
thisinthe FISA LHM or to insist on its inclusion inDraft#3. Even ifone assumes thatSSA{BLANK}somehow forgot aboutthis matter, the record establishes that he was 
reminded of it in the midst of his working with OIPRon the FISA application and 
specifically in connectionto that application. 

That isreflectedboth in S 
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FBI I 

b6 
b7c no evidence that further information was provided to OIPR.[733] 

I 

FBI 
b6 

b7c 
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FBI 

b6 

b7c 

FBI 

b6 


b7c 

b7c 

was. 

b. (U) WhattheFBIcouldhaveandshouldhaveincludedaboutthe1982-
1984 full investigation of Wen Ho Lee 

In five respects, the FBI failed to convey to OIPR critical information I 

(U)
First, while Draft #3 states 

b1 

7/8/99) 
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b7c 

b1 

onthat very issue actuallyacquiredduringthe early 1980's. Forexample, theFBI 
acquired thefollowing information fromJimmy McClary,who was described as the head 
of theSafeguardsand Security Division at LANL, and who prepared a "threat 
assessment"on Lee in 1982: 
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[Lee] works will, the [two named] weapons design codes. Thesearc both 
two dimensional hydrodynamicscodes. Working on the codes allows him 
access to the input to any problem being run with these or similar codes 

*** 


SUMMARY:The subjects current position allows him access to practically 
all current design studies. I worked in such a position for many years:. The 
code developers have access to the designers, the input to the codes, and to 
classifieddocuments related to the physics of the design. In particular, the 
code developers are especiallyinterested in determininghow well their 
codeswill handle new design features. 

RECOMMENDATION:From OS [Officeof Security] Division's 
standpoint, we should get him out of there. 

(AQI3023-3024) Thus,just before the "window"of compromise opened, LANL security 
was taking the position that Lee posed a threat to the security of its nuclear weapons 
information and "we should get him out of there." Moreover, LANL security personnel 

b1 

included from Sylvia 

-e


(=)The FBIhad access to informationfromthe Lees' personneland security files(U)
thatwould have contributedto the probable causeanalysis. Some of thisinformationwas 
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the Lees' 1988 trip to the PRC. 

3.  

DOE 
b6,b7c 

4. 

d. (U)What the FBI failed to explain about the 1986 and 1988 trips to 
China 

b1 

Thefactsare these: InMarch 1985, WenHo Leeattended a scientific 

OIPb6 
Ib7c 

Wen HoLeehad conversations with 
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b6 listed as a member of the "local committe” sponsoring the conference. (AQI 3613,FBI 

15493) Wen Ho Lee, in his "Request for Approval of Official Travel,” listed{BLANK}b7c as one of the persons with whom he would be in contact on this trip. (FBI 10886) 

(U) In 1988{BLANK}was again at the center of Wen Ho Lee's trip toChina 
This t h e  he was co-chairman of the conference that Leewas attending. (AQI 2422) Lee 
listed{BLANK}as one of the two individuals who "jointlyorganized"the meeting. 

DOE 
b6 
b7c 
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Lee PRC 

FBI
b6 I 
b7c 

(U) In his interview with the AGRT, SSA{BLANK}was similarly blunt: "In no way 
would I try lo twist Sylvia Lee’s role." {BLANK}7/23/99) SSA{BLANK}general view 

of submissions to OlPR was that he was "an advocate” and he did not need "toput in a 
bunch of nebulous stuff' into a request to OIPR for a FISA order. Nevertheless he 
emphasized, "I won't hidea pink mouse from a federal judge or OIPR."{BLANK}
12/15/99) In this case, SSA{BLANK}FISA LHM did anything but hide the "pink 
mouse.” These arc excerpts from SSA{BLANK}LHM: 

"Becausethe predication for this investigation is somewhat 

b1 I 
the PRC." (FBI 9383) 

(U)Re Sylvia Lee's telephone calls from LANL: "Therecords disclosed 
no calls or faxesto the PRC.”[740] (FBI9383)

(U)
Re the Lees'home telephone toll records: “Examination of the long 

distance calls going back to 1/1/84disclosed no calls from the LEE 
residenceto the PRC." (FBI 9384) 

“Searchofrecords atFBIHQ has 
disclosedno record And this: "Later contactwith{BLANK}disclosed DOE 

claimedto not {BLANK}b1 Rethe student but onlyselectedhim as a student 	 b6 
b7c 

FBI
b6 

b7c 
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summer employee based on his resume,whichwas one of many which arc 
circulated throughout the lab.” (FBI9386) 

b6,
FBI

b7c (U)These excerptsindicatethat SSA{BLANK}was careful to insure that 
information that did not support his request for a FISA order was properly communicated 
to OIPR.[741] 

we disagreewith the 
information concerning the 
reads as follows: 

A 

who had suspended the investigationentirely inJuly 1996 pending 
s review of thisprecise issue. (AQI 992) And the lawyer at OIPRwho 

b7c conducted that review was none other than Dave Ryan.(FBI 663) 
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8. (U) The matter of”intermission” 

(U) OIPR clearly perceived the events of August 12, 1997 as something other than 
a final and ultimate conclusionof the matter of FISA coverage in the Wen Ho Lee 
investigation. 

(U) Schroedertold the AGRT that he "fully expected a continuing dialogue" with 
the FBI. He viewed the matter as being in “intermission,”not as being "over."', 
(Schroeder 7/7/99) "Tome," he added, "this was a dialogue with an intermission." He 
"felt sure the Bureau would get back to US." He "contemplated," and it was his 
"assumption," that the FBI "would go out and get more facts, be more aggressive with 
other techniques." He never thought that "would be the end of it." (Id.) Kornblum said 
that OIPR "alwaysanticipated"that the matter would go forward. (Kornblum 7/15/99) 
It was "very, very unusual for them [the FBI] to go away." (Kornblum 7/15/99) Ryan 
said he told the FBI at the August 12thmeeting that "we'll leave the case open for you to 
add information." (Ryan 7/8/99) The "senseof the meeting,"he said, was that the case 
"would be kept open." (Id.) 

(U)The-FBI, too, does not appear to have viewed this as necessarily the final 
chapter, but it certainlydid not shareOIPR's optimism that the matterwould be coming 
back before OIPR The FBI clearlyunderstood two things: (I) this FISA application 
would not begoing forward;and (2) another FISA application could possiblygo forward 
ifadditionalinformationwas produced “tojustify a renewed applicationfor electronic 
surveillance.” SeeAQI 5325, AQI 5551, FBI13331,13023. 

(U) What is the significance of OIPR’sview that the matterwas in 
“intermission”? 

(U) First,no one inOIPR has suggested that, iftheFBI had told OIPR that this 
was it, that thiswas all the informationthat would everbe mustered onthismatter, it 
would have changedOIPR's positionin any respecton the questionof probable cause. 
Indeed, Kornblum told the AGRT that had he been told "thatwe were at the end of the 
line,"he would have written a memorandum for the Attorney Generalwith the "pros and 
cons" and recommendedto her that the application not be signed. (Kornblum 7/15/99) 

page538 



b7c 

(U) That i s ,  ofcourse, not surprising Either Draft #3 contained probable cause 
or it did not Whether the FBI would be back before OIPR with a new application was 
irrelevant to the probable cause determination as to the old one 

(U) OIPR's perception that the FBI and OIPR were in an “intermission” did, 
however, have a significant effect on the case. According to Schroeder it  impacted on his 
decision whether to notify the Attorney General about the matter. Schroeder stated that if 
he had known the matter was "over," he would have given the Attorney General “a heads 
up." (Schroeder 7/7/99) 

(U) The Attorney General should have been advised of OIPR's handling of this 
matter, intermission or no intermission. Schroedershould have advised her of the FISA 
application and its status so that the Attorney General,in a matter this consequential, 
could have addressed the matter herself. 

(U) It was not as if OIPR expected that the FBI would be back with its FISA 
application the next day or even next month. It had just spent six weeks attempting to 
"beef it up" and,in its opinion, the application was still "insufficient." (Ryan 7/8/99) 
Nor was it asif OIPRwas keeping an "eye out" for the end of the "intermission" or that it 
was even aware that the "intermission" never really ended.[742] 

(U)To put it in appellateparlance, OIPRhad issueda final-not an 
interlocutory -order. The consequence of that order was toprevent indefinitelythe FBI 
from obtainingaunique form of information asto the activities of the Leesinconnection 
with the compromise of the UnitedStates Government’s most sensitive nuclear secrets. 
The AttorneyGeneral shouldhave been told. 

[742](U) Kornblum told the AGRT that “ifit had occurred” to him that he had notFBI heard back about the Wen HoLee matter, he would have raised the matter with UC 
As it was, he said, he had three or four subsequent meetings with U{BLANK}b6 thematter “never came up.” (Kornblum 7/15/99) Schroeder said something s 

''This is the only cast where ifyou look back on it inhindsightyou realizeyou didn't 
hear [back]from the Bureau." (Schroeder 7/7/99) 
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9. (U)The destruction of  OIPR's records 

(u) According to Ryan, six months to a year after the August 12, 1997meeting, 
he shredded his files on the Wen Ho Lee FISA application and overwrote the disk that 
contained his only copy of Draft #3. He did so because he “needed more room.” (Ryan 
7/8/99) Ryan took this action without checking with the FBI to determine the status of 
the case, even though he had told the FBI in August 1997 that "we'll leave the case 
open." (Id.) His reasoning was as follows: "They haven't come back and if they come 
back we will have to start from the beginning and write a fresh draft." (Id.) Ryan told the 
AGRT that hedoes not have “any regrets" about the destruction, that he did not thinkhe 

FBI had made a "mistake," and that he "saw no reason" why he should have discussed the 
b6 matterwithSSA{BLANK}(Id.)
b7c 

(U) Schroeder toId the AGRT that "he was shocked" to learn that Ryan had 
destroyed his files. (Schroeder7/7/99)"Why would you destroy the files if it still had 
life?” Schroedersaid he "couldn'timaginethrowing this stuff away.”(Id.)Kornblum 
told the AGRT that it "would have been reasonable" for Ryan to go back to the FBI 
before destroying his filesand that he "probably shouId have kept" either the diskor his 
hard copy of the draft application. (Kornblum 7/15/99) Had Ryan come to him before 
destroyingthe records, Kornblum would have told him:"Okay,but check with the FBI." 
(Id.) 

(U)Ryan's destruction of OIPR's files on this matter was most certainly a 
substantial mistake, Even if, asKornblumtold the AGRT,erasing diskswas a "common 
practice”inOIPR(Kornblum 7/15/99), the destructionof the Wen HoLeefiles and disk 
isdifficult tocomprehend. First,the underlying allegations were of the gravest 
consequence Second,the investigationwas still open,andOIPR, whichapproved the 
FBI’sAnnualLHMsinboth 1997and1998,knewit. Moreover,Ryanalsoknewthat 
OIPR had told the FBIonAugust 12,1997 that “we’ll leave thecaseopenfor you to add 
information.” Third, Ryan's assumption-that hewas not “destroying theonlycopies" 
wasjust that,an assumptionthat might or might not be true. As to Draft#1 and #3 and 
the FISALHM, it was true. As to Draft#2,it was apparentlynot true. 
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(U) It is the AGRT’s understandingthat OlPR now has in place a policy that will 
prevent a matter like this from happening again. See “OIPR OperationsRecord Retention 
Policy,”dated May I I ,  1999. (DAG 731) The work of OIPR i s  far too important, and 
the consequences of its decisions far loo critical, to let it happen again 

IO. (U) Conclusion 

(U) OIPR's erroneous judgment that Draft #3 did not contain probable cause 
could not have been more consequential to the investigation of Wen Ho Lee. From the 
beginning of that investigation, the FBI's objective had been to obtain FISA coverage. It 
now faced the prospect of no FISA coverage, an eventuality for which it had never 
prcpard. The other consequence, of course, is that such information asmighthave been 
acquired through FISA coverage was not acquired. It is impossibleto sayjust what the 
FBI would have learned through FISA surveillance. That is, after all, the point of the 
surveillance.[743] What is clear is that Draft#3 should have been approved, not rejected. 
For all the problems with the FBI's counterintelligenceinvestigationof Wen HoLee,and 
they were considerable, the FBI had somehow managed to stitch together an application 
that established probabIe cause. That OIPRwould disagree with the assessment would 
deal this investigation a blow from which it would not recover. 

[743] (U)Nevertheless, it can be said that any FISA coverage which included 
computer searches and monitoring would have certainly uncovered Lee’smisconduct 
involving LANL's computer files. 
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