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PROCEEDI NGS

COURTROOM DEPUTY:  This is Gvil Action Nunmber --

THE COURT: Have | told this story before? Wen | was
in private practice | was representing a tel evision conpany, and
sonebody had sued themfor anti-trust in Mssissippi. And we
wal ked in to take a deposition in the courthouse, and the
courthouse was full of suits. And the |local |awer who had
filed the suit against our client and others |ooked around and
| ooked at that group of people and said: "Lord, | think the
Chanmber of Commrerce ought to give me an award for bringing all
you people to town."

That's kind of the way | feel with this courtroom

|"msorry. Call the case, Al.

COURTROOM DEPUTY:  This is CGvil Action Nunmber 96-1285,
Cobel |, et al. versus Assistant Secretary of Interior, et al.
| f counsel that will be speaking would please identify
t hensel ves for the record.

MR. KI RSCHVAN: For the governnent, Your Honor, Robert
Ki r schman.

MR. G NGOLD: For plaintiffs, Dennis G ngol d.

MR. DORRIS: For plaintiffs, Bill Dorris.

MR. HARPER: Plaintiffs, Keith Harper.

THE COURT: (kay. W set this status conference down

after | issued the order | issued at the end of -- after issuing
the findings of fact and conclusions of law that | issued at the
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end of January, for the purpose of discussing a process for
determ ni ng an adequate renedy.

| don't want to get all hung up on process. | think
tried to send a pretty clear nessage in those findings and
conclusions that it is tinme to bring this matter to a close with
a deci sion of sone kind or another.

The nost obvious kind of renedies that occur to ne are,
A, declaratory judgnent, and/or, B, sonmething to do with noney.
The noney issue has been nmuch vexed in the history of this case
because of the very clear jurisdictional |ines between sonething
that | ooks like, snells like, feels |like, or otherw se sinulates
econom ¢ damages on the one hand, and sonethi ng which the
plaintiffs have nmai ntained fromthe beginning i s not damages,
but in fact the Il M account hol ders own noney, which should be
equi tably disgorged to them

It is no secret to anybody in this courtroomthat the
i dea of equitable disgorgenent, if it was ever clearly known to
federal courts, is sort of lost in the nurk of history. But
frankly, when | try to think about renedy in this case, | can't
quite think past the anal ytical blocks called jurisdiction,
equi t abl e di sgorgenent, and how much. Those are the questions
that occur to me. |'msure the |awers can think of nuch nore
subtl e, conplex, and difficult questions, but when | said that |
wanted to discuss a process for determ ning an adequate renedy,

those are the three analytical boxes I had in ny head.

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o1

"' massum ng that between January 30th and today,
you-all have had sonme tine to think about and ponder the
guestion of where we go fromhere, and I will be happy to hear
from counsel now, in whatever order you think you want to go
first or whoever wants to grab the podiumfirst.

There are sone other rel ated procedural questions and
| oose ends in this case that we should tal k about at sone point
this afternoon, but | want to begin with this core subject of a
process for determ ning adequate renedy.

So who wants to be heard first, M. Kirschman?

MR. KI RSCHVAN:  Thank you, Your Honor. Your Honor,
when you tal k about determning an appropriate renmedy in this
case, the Court should be guided by two principal points. One
is the fact that there is in this case not only a long history,
but a well established |aw of the case, and that applies
especially to the issue of a renedy in this case.

The second main point is the nature of this class
action and how that affects any renedy in this case. | would
like to address those two points regarding -- and | think that
woul d cover your first analytical box related perhaps towards
jurisdiction, to a certain extent.

The | aw of this case cones from Judge Lanberth over the
years, several of his decisions, and it cones fromthe Court of
Appeals. This |law of the case cannot be sinply ignored, and it

certainly should not be forgotten.
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Under the law of this case, both Judge Lanberth and the
Court of Appeals made clear this point, and that is there is
only one live claimand there's only one renedy avail able for
that live claim and that is the historical accounting.

Judge Lanberth, as late as 2005, was unequi vocal in
stating that the plaintiffs' single |live cause of action seeks
remedy for this legal breach - and that is the failure to
provi de an accounting - and |I'mquoting now. Judge Lanberth
stated in his 2005 opinion: "The remedy that this Court has
fashioned is limted to ensuring that the defendants produce the
requi site accounting of the Indian Trust."

Judge Lanberth then went on to address the
under pi nni ngs of the |legal action brought, and he concl uded --
whil e he was quoting his earlier Cobell V opinion, he stated in
2005 that: "Thus, to the extent plaintiffs seek relief beyond
that provided by statute, their clains nust be denied."

The Court of Appeals confirmed this point as late as in
2006, Your Honor. The Court of Appeals stated plainly that the
accounting of the IIMTrust is, quote, "The ultimate reli ef
sought in this case,"” and quote, "the ultimate relief sought by
t he cl ass nmenbers."

Agai n, Judge Lanberth's consideration of this issue
goes back to Cobell | in 1998, and to Cobell V in 1999, so this
case lawis very relevant to the issue of what renedy is

avail abl e here.
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And the second point tied to that, Your Honor, is the
nature of this class action. This class action was brought for
an accounting, and the accounting that was sought was for the
i ndi vidual plaintiffs, the plaintiff class and the individual
beneficiaries. So the question has to be asked whether, in
| ooki ng at a renedy, these individual beneficiaries can receive
an accounti ng.

Plaintiffs have always taken an all-or-nothing approach
to this issue, Your Honor. Their position is that if not every
single Il Maccount for every single beneficiary can be accounted
for to the extent that they argue should be found applicable,

t hen no accountings should be done, no historical statenments of
account should be released. There's sinply no justification for
t hat .

VWhat we have here is a class of individual
beneficiaries, and to the extent that the individual can benefit
froma historical statenment of account because the work has been
done, then those statenents of account should be rel eased. Any
other finding is contrary to the interests of the individual and
t he purposes of the 1994 Act. Interior should be providing
information to those people for whomit has such information, it
shoul d provide the accounting that is possible.

Now, in your January 30th findings of fact, Your Honor,
you did find that the accounting was inpossible. But this also

appears to be on a global view, that not all the work that woul d
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be necessary for every beneficiary could be done to the extent
that you found was required under the terns of the 1994 Act.

However, we respectfully state that that is
i nconsistent with the 1994 Act that was | ooking to an accounting
for individuals, and such a global vieww Il not benefit the
i ndi vi dual beneficiaries.

We appreciated and certainly agree with the Court's
finding in the January 30th findings of fact that Departnent of
Interior deserves credit for acting professionally and doi ng al
they could to provide the accounting with the resources they
have. That is absolutely true. Those efforts, to the extent
t hey could benefit individual beneficiaries, should not be
wast ed.

The purpose of the Act was to give the best accounting
practicable, and what we're saying is, as part of the renedy
here, that information should be provided. Those individuals
who can receive information should receive it. It shouldn't be
kept fromthem

The Court has before it pending historical statenents
of account related to per capita and judgnent accounts. Now,

t hose, along with other specific | and-based accounts, could fall
and do fall under the Court's opinion, or January 30th findings
of fact. That is, you don't need to go behind a probate

deci sion, for exanple, you don't have to | ook at an inheritance.

These historical statenents of account and those
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related to | and-based accounts that began in the electronic

| edger era that started with a zero bal ance not related to a
probate, this type of information could be provided. And that's
the renmedy contenplated by the Act, and it's the only one

cont enpl at ed by Judge Lanberth and the Court of Appeals, and
it's the only one supported by the conplaint in this case.

So all that hard work and the $127 million that has
been expended to date should be utilized to benefit those
peopl e, those beneficiaries who could use the information.

Here it's notable, Your Honor, that since 2001, the
Departnent of Interior has been providing quarterly statenents
related to the transactional history of accounts, noving
forward, | ooking forward. And while plaintiffs have al ways
argued that you shouldn't release any of this information
related to the historical accountings because it's confusing or
because it's inconplete, we strongly disagree with that.

There has not been a rush to this Court under the
Little Tucker Act or the Court of Federal Clains related to
those quarterly statenments of account that have been provi ded
t hrough the hard work of Interior to the individual
beneficiaries. And even if there were questions to arise from
the historical statenents of account that could be provided, at
| east they would see the light of day and the individual
| ndi ans, those who woul d benefit fromthe informati on and shoul d

have it, could raise their concerns. They could either file
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clainms, or, as another part of the renmedy, they could nove
t hrough an admi nistrative process that we then ask the Court to
take note of that the Departnment of Interior has contenpl ated.

This is the renmedy, the only renedy contenpl ated by the
1994 Act and by the law of this case, and it will benefit
i ndi vi dual beneficiaries. W are talking about tens of
t housands of accounts. So we think this is a renmedy, and it's
t he appropriate one.

To go beyond that, to | ook at any other relief, would
be contrary to the | aw of the case and woul d rai se i ssues
related to the jurisdiction of this Court. It depends what
nmoni es you | ook at, but if you |look at nonies that were not or
are not in individual Indian noney accounts, any award woul d
very likely be substitutionary and would likely then fal
outside of 702 of the APA.

This is an APA case, and that's been recogni zed,
especially when it conmes to renedi es, by Judge Lanberth and by
the Court of Appeals. These issues related to the jurisdiction,
related to the APA and the scope of 702, are matters that we
believe - and |I'mtal ki ng about process here - should be briefed
anew in light of your findings of fact on January 30t h.

The inplications of your finding of inpossibility
shoul d al so be briefed by the parties. It is sonmething that was
not addressed, | believe by either party, |leading up to the

Cctober hearing, and the parties should be able to provide the
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Court with their insights and their argunment on the inplications
of the finding of inpossibility.

The Court did not, in finding inpossibility, indicate
t he consequences of that finding, and I think it would benefit
all concerned, and hopefully the Court, to brief that issue as
to what it means.

THE COURT: Well, that's kind of what | thought we were
here about today. And when you tell nme that the |l aw of the case
says the only relief is a historical accounting, that doesn't
mean very much if historical accounting is inpossible. Then
what? Then there's no relief? Relief is inpossible?

MR. KI RSCHMVAN.  Wel |, Your Honor --

THE COURT: |Is that the governnment's position?

MR. KI RSCHVAN: Well, respectfully, Your Honor, there
are aspects of your January 30th findings of fact and
conclusions of |aw we don't agree wth, and one is the finding
of inmpossibility, for the reasons |'ve just stated. W should
address what it nmeans regardi ng the individual accounts.

As far as other relief, that is not this case.

THE COURT: What case is it? Wat case is it?

MR. KIRSCHVAN: It's a case that has not been brought
by this class of individual Il Mbeneficiaries. It is a case
that woul d have to do nore than ask for an accounting under the
1994 Act. It is a case that likely would have no place in this

court. But those are matters we should brief.
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What we have here is a conplaint and a | aw of the case
that denonstrates that there is an appropriate renmedy, the
ultimate relief is a historical accounting, and any ot her renedy
may be denied. The ultimate outconme with that, then, may nean
that the remedy available is what |'ve described and no nore,
because of the limtations in this Court and because of the
posture of this case.

It's inportant to point out too, Your Honor, regarding
the nature of this class action, that this class was certified
under 23(B)1 and (B)2. And we raised this issue back in our
June 13th, 2007 brief, Your Honor, and we cover it in nore
detail than | probably will here. But the point is, this is not
an opt-out class action, this is a class action brought for
injunctive relief only and not for an award of noney.

Again, we cite cases in our June 13th brief, but the
point is, there are additional safeguards that should be
af forded cl ass nenbers when the issue of nonetary relief is
raised as part of a renedy in a class action. And that has
never been addressed by plaintiffs, and at this stage there is
no reason to raise it.

This class was presented to the Court, was presented to
Judge Lanberth, not as an opt-out class, and as a class that was
seeking only the injunctive relief of enforcenent of the
accounting obligation that in Cobell VI the Court of Appeals

found to exist through the 1994 Act.
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1 So we get into a lot of questions about in what case

2 can they seek noney. And | think the bottomline is, it's not

3 this case. And to go beyond that in this case raises, as you

4 said, jurisdictional issues

5 The anal ytical box of equitabl e disgorgenent raises

6 t hose sane issues, because under the APA, even under Bowen v.

7 Massachusetts, you have to look to the statute that is being

8 addressed by the Court and being raised by the plaintiff, and

9 you | ook to determ ne whether the paynent of noney flows from
10 that statute. And we believe that that is not the case, and we
11 woul d i ke an opportunity to brief that again.

12 But the point also is that it would be substitutionary,
13 dependi ng on what was pled. W've been dealing here with

14 allegations. And the Court, for exanple, noted in your

15 January 30th opinion, for exanple, a delta in the one docunent
16 presented by Dr. Haspel between collections and -- collections
17 by the Departnment of Interior and that noney that then was

18 posted to individual |ndian noney accounts. That is the IIM

19 Trust.
20 To | ook at that gap -- and you were right, Your Honor.
21 You stated that you presuned that M. Haspel's exhibit wasn't
22 nmeant to show any type of shortfall of about $3 billion, and
23 i ndeed you were correct. That was not the inplication that
24 shoul d be nmade fromthat docunent.
25 But the point is here, that noney, that $3 billion gap,
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assumng it exists, to address that, for exanple, would lead to
an i ssue of funds that arguably shoul d have been posted in the

|1 M accounts, and then we're | ooking outside of the accounting

that was to be of funds that weren't in the Il M accounts.

Judge Lanberth al so addressed that issue. In finding
t hat he could hear the case and coul d decide the claim
Judge Lanberth clearly found, based on plaintiffs
representations, that this case was not about an infusion of
funds into the existing Il Maccounts. So to go in that
direction, to consider what should have been in the II M
accounts, leads to that issue which Judge Lanberth found was not
part of this case based on his early discussions with the
parties and his reading of the conplaint.

THE COURT: Well, there's no question, M. Kirschman,
that there is a whole universe of issues that aren't even
touched by this case. And they're the issues that we've cone to
call, 1 think, the managenent issues, and have to do with
whet her the sufficient nonies were collected, you know, whether
hi gh enough prices were charged, how funds were managed once
they were within the Treasury Departnent, and so forth

And | think everybody agrees that those issues are not
part of the case that is before us now.

MR. KI RSCHVAN:.  Yes, Your Honor.

THE COURT: What | amtal king about, or thought | was

tal ki ng about in the opinion, was nonies that were in fact
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collected and nade it into Treasury -- into trust funds in sone
way, but have not been adequately accounted for. The payout has
not been adequately accounted for. That's the issue which

said both sides at the Cctober trial presented proof that | cal
desul tory, because | don't think either side paid nmuch attention
to that or could pay much attention to it.

But to ny way of thinking, that is a critical subject
here, and the best fix | could get on it was sonewhere between
three and three and a half billion dollars. But that's
pretty -- that's not even cl ose enough for government worKk.

So we need better nunbers than that. Go ahead.

MR. KI RSCHVAN:  Your Honor, to |look at the collections
versus credits to the Il M account now woul d constitute a
significant shift in the paradigmof this case. The accounting
is for nonies that are held in individual |ndian noney accounts,
and now we' re | ooki ng outside of that.

So the attention was not there because this would be a
different view of a different set of funds. And the Departnent
of Interior can conduct that investigation regarding that
di fference between collections and the posting to |l M accounts,
and there are answers. That noney, speaking generally, was
nmoney that was not intended or should have been in |1 M accounts.
It was noney that was Tribal noney, it was noney returned to
third parties - unsuccessful bidders was an exanple M. Cason

provided - it was noney that went to fees that were paid by
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various parties to the Departnent of Interior

And that investigation can be undertaken. It will be
as detailed as the work you heard M chelle Herman testify about,
where --

THE COURT: How many years will it take?

MR. KIRSCHVAN: | cannot answer that, Your Honor.
Because again, that is not where the focus of the historical
accounting has been.

And again, the bigger issue before we ever get to such
an investigation is what that represents. That represents a
shoul d have been in the Il Maccounts, not what is. And for that
reason, that would constitute danages. It would be
substitutionary.

For hypothetically the Court to find that three billion
or 2.5 billion should have been in the Il M accounts, any award
woul d not cone fromthe |1 Maccounts, it would be funds that
woul d have to be appropriated and woul d be outside the
hi storical accounting, and certainly outside what both
Judge Lanberth and the Court of Appeal s have envi sioned.

Judge Lanberth said in Cobell V that the plaintiffs
have expressly di savowed seeking an order for the paynent of
money in this case. Plaintiffs sinply do not seek every el enent
of a true accounting, as that phrase was neant at common | aw.

And what was sought here, Your Honor, was infornmation,

information that they could use then to address their accounts.
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Again, to the extent that information is avail able, that

i nformati on should be provided to the individual beneficiaries.
There's no reason to keep them separated fromthat information
that Interior has gone to great |engths to provide.

| think it's also inportant to note in this vein, Your
Honor, that as | said, as | just referenced, plaintiffs' common
| aw clains were di sm ssed by Judge Lanberth, and the Court of
Appeal s in Cobell VI recognized that there were no cogni zabl e
common | aw cl ai ns here

So we are not talking about sonme conmon | aw accounting
that mght include at the end of it the paynent of funds. That
has already clearly been decided. Instead what we |ook to is
the 1994 Act and the limted accounting that was addressed in
the 1994 Act.

In a simlar vein, just as there's no comon | aw
accounting, this Court's ability to address the issue of
remedies is limted by the fact that the Court here respectfully
is not sitting as a chancellor in equity. Plaintiffs in an
earlier brief this summer stated that an accounting trial should
be one as -- and I'"'mqquoting froma My 2007 brief, "An
accounting trial is traditionally heard by the chancellor in
equity.”

Well, first of all, there is no comon | aw cl ai ns here.
Those have been dism ssed, and that is the | aw of the case. And

two, the Court of Appeals addressed the fact that this Court, in
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considering the 1994 Act, is in a different position than it may
be in a case involving private parties who are seeking the ful
breadth of equitable relief.

The Court noted that it would be wong to assune that
the 1994 Act gave the District Court the freedomof a private
| aw chancellor to exercise its discretion fully. And that was
in Cobell XVII. And the point of that, and the reason for that
was also clearly set out by the Court of Appeals.

The Court stated, and again |'m quoting, Your Honor,
"Nor does the act, the 1994 Act, have | anguage in any way
appearing to grant courts the same discretion that an equity
court would enjoy in dealing with a negligent trustee. Congress
was, after all, mandating an activity to be funded entirely at
t he taxpayers' expense."

So we | ook to the 1994 Act and what it envisioned the
Departnent of Interior providing to the individual
beneficiaries. And again, Cobell VI addressed that. Cobell VI,
in that opinion the Court of Appeals found that there was an
obligation to performa historical accounting, but that's where
it stopped.

So the issue of how much, we in all honesty believe we
shoul d not reach that. That would be contrary to the law that's
been established and the 1994 Act. The issue of how nuch is an
issue that is not before the Court in this case, which is one

for injunctive relief only, and not an award of noney danmages to
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a class that was certified only, only to receive information, to
receive a historical accounting.

Again, to the extent you're tal king about noney that
was unlawfully withheld, that is also a m snmanagenent issue,
Your Honor. \Wether that $3 billion, assumi ng hypothetically
they lost it or they erroneously sent it to another Treasury
account, that would be a m smanagenent issue, and any relief for
that relating to equitabl e disgorgenent begs the question, what
is it that the governnent is to di sgorge?

Speaki ng roughly, in the Il Maccount, in 14X-6039,
there is approximately $400 mllion of funds at any time. That
nmoney i s generally earmarked for individual Native Americans, as
it is distributed as addresses are found, as mnors reach a
mat ure age. That noney, even the $400 mllion that is in the
14X account, is generally earmarked for individual Native
Aneri cans.

So the question is, what could the governnent possibly
di sgorge even if the Court were to recognize in this case sone
type of general theory of equitable di sgorgenent?

Again, we would like the opportunity to brief these
i ssues nore fully, and --

THE COURT: You're certainly going to get the
opportunity. Wat you're not going to get is 10 years to do it.

MR. KIRSCHVAN: Ch, to brief the issue, Your Honor?

THE COURT: O course. | nean, the whol e purpose of
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this is to -- we have to figure out what issues we're going to
brief. O course you're going to have the opportunity to brief
t hese questi ons.

MR. KIRSCHVAN: Well, | nention that because |I'm --

THE COURT: Sonetine over the next 30 or 45 days, okay,
that's what we're tal king about here. That's ny tine frane.

MR. Kl RSCHVAN:  Ckay, Your Honor

THE COURT: W're going to nove this matter along and
do sonething. | don't know what we're going to do, but we're
going to nove it.

So with respect, M. Kirschman, | think you're starting
to repeat yourself a little bit. So why don't | hear fromthe
plaintiffs?

MR. KI RSCHVAN:  Thank you, Your Honor.

MR. G NGOLD: Good afternoon, Your Honor.

THE COURT: Good afternoon, sir.

MR. G NGOLD: And thank you very much for scheduling
the status conference for today.

Your Honor, M. Kirschman's understandi ng of the facts
and lawin this case is materially different fromour own. [|'ve
been practicing law for 34 years, and this is the first tinme
|"ve heard a description of what the United States District
Court can do and not do. That's nore consistent with a civil
| aw state and a conmon | aw st ate.

We do not, as far as | know, operate under the civil
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1 code doctrine dammum absque injuria; unless there is a specific
2 provision identified in the statute, there is no renedy. And
3 literally speaking, it provides for injury w thout renedy. W
4 don't have that in this country in this court system

5 And | understand M. Kirschman has expressed a | ot of
6 concern for benefits to beneficiaries that they receive --

7 THE COURT: Do we have dammum absque juri sdiction?

8 MR. G NGOLD: Yes, Your Honor. The jurisdiction is

9 grounded in statute and inforned by common law. That's

10 preci sely what Cobell VI said, and none of the subsequent Court
11 of Appeal s decisions said anything otherwise. Rule 54 of the
12 Federal Rules of Cvil Procedure deals with the scope of

13 authority with regard to judgnents for an action brought, and
14 specifically provides that Justice be done, that renedi es be
15 provided to ensure that the party that's successful gets the
16 relief he's entitled to receive.

17 Your Honor, we've dealt wth these issues before and
18 we' ve discussed themw th you, and since | understand that we
19 will be briefing these, I'll be as brief as |I can, subject to
20 Your Honor's questions.
21 Monetary recovery is not necessarily danmages. The
22 United States Suprene Court established that very clearly in
23 Bowen v. Massachusetts. This Court is aware of that case and
24 itself has noted the discussion of issues in that case.
25 The issue of an accounting is not nerely a de mnims
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obligation. As this Court and the Court of Appeals has held, it
is actually fundanmental to any trust. Wthout an accounting or
an obligation to do an accounting, there is no trust,

Your Honor .

An accounting, as plaintiffs have said repeatedly, wll
allow plaintiffs to determ ne other courses of action once the
accounting of all funds, as stated by the Court of Appeals, is
conpleted. And in order to account for all funds, Your Honor,
it is necessary to start with the opening balances. This is a
comm ngled trust, it is a common trust fund; we have undivi ded
interests in mllions and mllions of acres of land. The
governnment itself has represented to this Court --

THE COURT: Sonebody answer the phone.

Ckay. Go ahead.

MR. GNGELD: If it's for ne, | can't take it.

Your Honor, the interests are for the nost part now
hel d undi vi ded. The governnent has conpl ai ned about the
fractionated interest problens. Even for those interests that
are not held in an undivided context, the funds are collected
jointly fromthe revenues devel oped by the trust |ands,
deposited in either a governnment entity or authorized
representatives of the governnent.

And in fact, on June 30th, 1998 in a statenent of
undi sputed nmaterial facts sent to the -- or filed with this

Court, the statenment of what constitutes an account is not just
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accounts held by the Secretary of the Interior, they also
explicitly stated it's accounts held by authorized
representatives. That is part of their own regul atory
structure, Your Honor. It was never intended to necessarily be
identifiable to a trust beneficiary.

Because, Your Honor, if a trust trustee nmanages a trust
so poorly that the trust funds are not identifiable and the
beneficiaries are not properly stated, that does not excuse the
trustee fromhis own accountability for the m smanagenent of the
trust. That would be a change of generations of trust |aw

VWhat we are dealing with here, Your Honor, is a
confluence of trust law, the law of restitution and the | aw of
equity. W're dealing with | aw that has been decided in cases
in this country and before that in England. And whether or not
there are limtations on this Court because of the uni que aspect
of the governnent as trustee, in fact the District Court was
granted the sanme authority of a chancellor in equity. And the
Suprenme Court has explicitly dealt with that issue, as has this
circuit.

But what we have here is a very different situation
In order to manage a trust properly, there have to be adequate
records, there have to be adequate systens, there has to be
adequate staffing. That was explicitly stated by the Court of
Appeal s in Cobell VI. Those are subsidiary duties of the duty

to account.
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The governnment is in breach of its duty to account, it
has been in breach of that duty to account, and the
inmpossibility means it will continue to be in breach of its duty
to account.

Therefore, what we are dealing with, Your Honor, is,
what are the renedies available for this Court wwth a breaching
trustee? The renedies available to a Court with a breaching
trustee are broad, Your Honor. So long as we don't run into the
jurisdictional issue this Court has identified, which is whether
or not we are in fact seeking damages as opposed to
restitutionary relief, the issue of |legal versus equitable
restitution has been exam ned thoroughly over the decades, nore
recently with regard to the U S. Suprene Court in 2002 in the
G eat West Life case.

Your Honor, this trust at the turn of the 20th century
had 54 mllion acres of |and; today we are guessing there are
approximately 11 mllion acres of land. The governnent says in
its filings with this Court that it is one of the largest |and
trusts in the world. This Court in its January 30th opinion
specifically restated what has been said before by this Court,
and that is, yes, assets are part of the accounting.

Your Honor, equitable restitution is identified for a
breaching trustee. To the extent this Court doesn't have
jurisdiction, in both this circuit and in decisions of the

Suprene Court, there nust be a specific statute that limts the
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equi table authority of the Court. Exanples for Your Honor are
ERI SA, CERCLA, and civil RICO They are characterized by the
United States Suprene Court in this circuit and other circuits
as conprehensive reticulating statutes that explicitly provide
the relief that a United States District Court judge is to
consider, unless the limtations are established by statute.
And, Your Honor, they are not established by the Trust Reform
Act or any other statute going back to the 1890s that plaintiffs
have provided as a supplenent in their proposed findings and
conclusions that deal with any limtation with regard to the
remedi es where the United States as trustee is in breach

Your Honor, an easy way to look at it from our
perspective is damages is to provide a renedy for the injury
sustained by the plaintiffs. Equitable restitutionis to
provide a renedy for two purposes; to require the disgorgenent
of trust funds and assets that the trustee in breach has no
right to retain for his or her purposes, and two, equally
i nportant, Your Honor, to ensure that the m sconduct in the
managenent of the trust does not continue. They are equally
i nportant issues.

And that was an issue, as a matter of fact, recently
di scussed in the United States Suprene Court case deci ded on
February 20th with regard to the reach of ERISA. And it's one
of the few Suprene Court decisions |I've seen in years, Your

Honor, where there was no dissent. And in that particular case
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t he statenent was, where you have -- in an ERI SA pension fund
situation, where you have m sconduct by the adm nistrator or the
trustee, there's greater latitude, even where there is a
conprehensive reticulating statute, to provide renedy for the
beneficiary, the participant in the plan, not just for the plan
itself. That was a significant change from previ ous deci si ons,
and Your Honor, there was no dissent by the Suprene Court.

Now, equitable restitution has al ways been consi dered
the antithesis to danmages. |If plaintiffs wanted damages, we
woul d have sought damages in the appropriate forum W were
hopi ng that an accounting, and we were hopi ng, obviously naively
at this point in time, Your Honor, we were hoping that an
accounting would reveal exactly how the trust was managed, what
assets continue to be held, what funds continue to be held, how
they were held, and where they were held, and whet her or not
it's the United States governnent that shoul d be disgorging or
provide restitution, whether or not damages would be in order
based on the details of that conduct over the history of the
trust, and/or, Your Honor, whether or not we would need to seek
relief fromthird parties.

Your Honor, it becane evident after the first couple of
years of this litigation that the accounting was not possible,
as the governnent was unable to produce docunents even under the
Novenber 27th, 1996 court order. And Your Honor, we |earned

that, we kept on reporting to the Court we didn't believe the
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accounting was possible and therefore the renedies that we coul d
have determ ned as appropriate once an accounting is rendered
obviously don't exist in that regard, but we are left wth a
remedy that has been in existence, and the Supreme Court does
not consider it damages and no other circuit that |I'm aware of,
Your Honor, has ever considered it damages, and that is
restitution.

W want the property of our clients back. W want the
benefit conferred on the governnment for its unlawful conduct --
and there is no correlation, Your Honor, between the injury our
clients have sustained and the benefit conferred on the
governnment for its breach of trust. That is the difference
bet ween damages and non-damages, or equitable relief, which
every single authority has stated does not constitute damages.

THE COURT: Gkay. M. Gngold, | get the drift. But
talk to me about M. Kirschman's Rule 23 point. Wat do we do
about the class action aspects of this case?

MR. GNGOLD: | would like to refer this Court to
Col eman Vs. Pension Benefit Guaranty Corporation. It's a
District Court decision in this district, August 10th, 2000. It
specifically holds as follows: "The class certified under
Rul e 23(B)(2) may recover nonetary relief in addition to
declaratory and injunctive relief at |east where the nonetary
relief does not predomnate.” And it cites to you Banks vs.

Billington, a DC Circuit case in 1997
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THE COURT: You don't think a nonetary award styled as
sonet hi ng ot her than damages in the nei ghborhood of billions of
doll ars woul dn't predom nate over --

MR. G NGOLD:  Your Honor, we sought an accounting to
determ ne whether or not there was anything that was owed to the
plaintiffs. Based on the discovery and the testinony in this
case and the docunents that have been produced over nearly
12 years, it becane evident that there are issues that go far
beyond this, especially, Your Honor, with respect to the
property.

| woul d suggest, Your Honor -- prior to Trial 1.5 in
2003, Your Honor, plaintiffs deposed Bert Edwards, the executive
director of the Ofice of H storical Accounting. During the
course of that deposition, plaintiffs' counsel asked
M . Edwards, "What happened to approximately 40 mllion acres of
land that were held in trust?" The response from M. Edwards
was -- after plaintiffs' counsel said, "Did the |and just
vani sh," he said, "It nust have just vani shed."

Your Honor, that is trust corpus. The subsurface
rights include oil and gas, the surface rights include tinber
and grazing and other issues. These are vested property rights.
The governnment itself may have acquired nmuch of that acreage,
whet her those properties were transferred to the Departnent of
Defense for mlitary bases and bonbi ng ranges, whether they were

transferred to the Departnent of Agriculture, or whether BLM
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itself directly has held them or has acquired those | ands
t hrough swaps.

Your Honor, this is an action in equity. The Court of
Appeal s said the Trust Reform Act doesn't create or limt the
rights of the plaintiffs in Cobell, it affirnms rights and it
isn't exclusive. That's exactly what it said, Your Honor.

How far we go with that remains to be seen. However
|"mdealing with specific holdings and what the truth of the
matter is. And Your Honor --

THE COURT: What do | do with Eddi e Jacobs? Wat are
you going to do with Eddi e Jacobs? He wants to opt out.

MR. G NGOLD: Your Honor, M. Jacobs, as | read his
conplaint, M. Jacobs is talking for the nost part about
damages. M. Jacobs believes he has an action for damages.
This case is not for danmages, it is not covered for damages,
does not preclude anyone who is ot herw se not precluded, based
on what ever judgnent occurs, from seeking damages on his own in
the clainms court.

Your Honor, the clains court does not have general
class action jurisdiction, nor does the clains court have
general equitable jurisdiction. One of the reasons the
I ndi vidual Indian Trust is in as bad shape as it is, based on
testinony from governnent officials, former governnent
officials, is because there was no expectation that individuals

woul d be able to bring an action to hold the governnent
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account abl e because of the limted jurisdictional requirenents
inthe clains court. Again, they don't have general equitable
authority to fashion equitable relief, as this Court, as an

Article I'll Court, has. That doesn't exist in a clains court.

VWhat we have is a situation that has gone on for
120 years with no accountability, poor records --

THE COURT: | got that part. | got that part.

MR. G NGOLD: Your Honor, one other thing with regard
to Judge Lanberth. It's stated by M. Kirschman t hat
Judge Lanberth said that this is only an APA case. | would like
to cite to you | anguage fromthe Novenber 5, 1998 deci sion of
Judge Lanberth. It's 30 Supp 2nd 33, and it is a summary
j udgnment decision of Judge Lanberth at the tine.

Direct quote at page 33: "The defendants seek fromthe
begi nning to constrain the plaintiffs' clains to the APA but
such a characterization sinply does not conport with facts
all eged and the allegations set forth in the conplaint.
Therefore, to the extent that plaintiffs state a claimfor
equitable relief for breach of trust duties, Defendant's notion
for judgnment on the pleadings nmust be denied."” Your Honor, that
wasn't appeal ed.

So therefore, with all due respect to M. Kirschman
our understanding of the law of this case is very different fron
his owmn. W believe it's critical for this Court to set a trial

date clear. Cearly the issues that this Court has outlined for
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us with regard to jurisdiction and the other two i ssues can be
dealt with in notions in limne or in pretrial briefs.

We believe it is inportant. It's been 12 years.

10 percent of the tinme of this trust has been involved in
litigation against this trustee. W agree conpletely that this
case nust end, it must end in accordance with Cobell X X s
instructions, which are to resolve the case expeditiously and
fairly.

Therefore, Your Honor, we ask this Court to consider
setting a May 26th, 2008 trial date. W can be prepared to go
totrial at that point in tinme. This Court has noted before,
much has been produced given the concerns about accuracy and
conpl eteness of information. There's very little that anyone
can reasonably expect wll be changed between now and,

Your Honor, another 10 years with regard to the quality of the
data. Wat it is, it is. So we are prepared to go to court,
try this case on May 26th --

THE COURT: What does the trial |ook |ike?

MR. G NGOLD: Your Honor, | believe it should be
consi dered an equitable restitution proceedi ng, and the
equitable restitution, if this Court chooses, can include both
the nonetary relief, the recovery of the benefits conferred on
t he governnent through its breaches of trust - and this Court
has held the governnment in breach of trust - and al so, Your

Honor, the incidental and consequential benefits derived
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therefrom which is conventional equitable restitution.

In addition, Your Honor, if this Court chooses at that
tinme, or howit deens appropriate, the recovery of up to
44 mllion acres of land that is held in trust by -- that have
been held in trust no |l onger exists, we would |ike either the
recovery of that land or the identification of to whomthat |and
has been transferred, we would |like the income that was derived
fromthat land in the interimthat it was held by the United
States. That is a benefit conferred in classic equitable
restitution, Your Honor.

So Your Honor, we believe this should be construed as
an equitable restitution proceeding. The renedies are
plaintiffs' remedies. They are not defendants' renedies to
choose, particularly whereas here the governnent remains in
breach of its nost fundanental trust duty.

Your Honor, until the government understands that it
has the sane interests to manage the trust in the best interests
of the beneficiaries, and it chooses to nake its resource
decisions in that regard, no injunction, no declaratory
j udgnment, and no other action by this Court will be effective.

| ndeed, Your Honor, what is clear is this Court has
nore limted injunctive relief powers than other courts with
regard to a private trustee. Wiich is precisely why equitable
restitution is critical in this case, because that is one of two

essential conponents of equitable restitution, to deter
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conti nuing breaches of trust. And Your Honor, it's tine.
12 years of litigation is enough, and 120 years of m sconduct is
enough.

So, Your Honor, we request this Court to set a
May 26th, 2008 trial date. W wll be prepared, and if
necessary we wll go first.

THE COURT: Don't |eave that podium | asked you what
the trial |ooked Iike, and you got very expansive about
44 mllion acres of |and, but you didn't tell ne anything about
what the trial |ooks Iike. Tell me what the trial |ooks Iike.
Who are the witnesses? What are the issues?

MR. G NGOLD: The way we understand them Your Honor,
we woul d be working with the data principally -- well, whatever
data we woul d use, Your Honor, would be data that has already
been produced in this case or has been admtted into evidence in
this case. So that's the information

We woul d be | ooking at the incone information. And
Your Honor, sone of the docunents that have been produced - and
we have been reviewi ng themover the | ast several weeks -
indicate additional incone figures. And there is a significant
anmount of disbursenment figures that were not actually introduced
in the Cctober 10th trial. That information sonetinmes is not
even consistent with what was identified as throughput.

For exanple, in one particular year it was represented

in the governnment's throughput analysis there was approxi mately
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$60 mllion received in incone, when in fact, in that particul ar
year, in a report that went to Congress, | believe, and other

i nformati on backing it, it showed $120 nmillion received that
particul ar year.

So, Your Honor, we would be using principally the
gover nnment docunentation. W would be prepared to retain
experts to identify -- for exanple, 1972 forward is much better
i nformation provided by the government with regard to the incone
figures than 1887 to 1972. As a matter of fact, as this Court
noted in its opinion, there are concerns about the quality of
t he data because you're | ooking at year-end bal ances as opposed
to income and di sbursenents.

Your Honor, we would plan to use the data avail abl e,
whet her the data -- if we do an early trial as opposed to a late
trial, we would not need to get checks, nor all the check
aut hori zation docunents, whether those docunents are signature
cards, whether those docunents indicate authorization to the
payee as a particular beneficiary. W would assune for purposes
of the trial that disbursenents that are recognized in the CP&R
data woul d be valid for certain purposes or for purposes of the
restitution.

Your Honor, we're | ooking at approximtely from 1972
forward, | think it's to 2005, we're |ooking at approximately
sonet hi ng between a 60 to 70 percent disbursenent rate between

t he noney the governnent itself acknow edges was deposited in
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the Trust - and Your Honor, how nmuch of that was actually
reported as being deposited in comrercial banks, it's inpossible
to tell - but that was a depository authorized representative of
t he governnent, commerci al banks, for many, nmany, many years; as
a matter of fact, for probably nore tine than the Treasury held
t he funds.

So we woul d be | ooking at the governnment's data in that
regard. W woul d consider using a regression anal ysis,
straight-line regression analysis prior to 1971 through the
begi nning of the trust in 1887, using data points provided in
t he governnment materials itself in order to come up wth a
reasonabl e i ncone and distribution rate. So again, we would be
relying on governnment data, what the governnent itself has
admtted to.

We have discussed this type of approach with our
experts, each of whomsays it is reliable and doable, and
obviously an alternative to having all the docunentation.

Your Honor, when there's spoliation of docunents in
[itigation independent of the trust, or when the trustee
destroys docunents, generally all inferences are against the
government. We're not asking for that even in this case
Your Honor. We'Il use the governnent's data, we'll go forward.
And if you |l ook at the data, whether you | ook at Dr. Haspel's
sheets and information or others, you' re |looking at data from

actually 1887 through 2005, which is greater than
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13 billion in collections. You're |ooking at disbursenent rates
that range fromactually, Your Honor, |ess than 50 percent to
slightly nore than 70 percent. The difference between the
anmount of noney held in trust and the anobunt of noney disbursed
is the anbunt of noney that remains in the governnent's hands.

Your Honor, we're not asking for the interest that
shoul d have been paid on it. That would be damages. Rather, we
woul d be | ooking at the benefit conferred on the governnent.

Let nme give you an exanple. In the 1999 trial on
June 7th, Comm ssioner Gregg, the conm ssioner of the Financi al
Managenent Service of the Departnent of Treasury, testified that
funds held in the Treasury general account reduced the anmount of
noney the government needs to borrow, and explicitly testified
t hat the governnent has benefitted fromthe use of those funds.

Your Honor, whatever that benefit is, is benefit
conferred. That is part of traditional restitution if those
funds have been held and not distri buted.

We're also |ooking at a situation, Your Honor, where
because the trustee has not maintained adequate records, and for
much of the trust our clients have been | abel ed as non conpos
mentis, they didn't have the ability to nmake any decisions with
regard to their assets and they didn't have any ability to make
decisions wwth regard to the incone.

Therefore, to the extent we have thunb prints on checks

and ot her things, practically speaking, that would be inpossible
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for us or this Court to resolve for decades. So we're not going
to go there. W're going to make certain assunptions. W're
going to nake certain assunptions because we agree with this
Court's approach to resolving this case. This case can be
resolved fairly and expeditiously. W wll use the governnment's
information, we will use what they have admtted to this Court,
what they've represented to the Court of Appeals, what they've
produced in discovery, and what they've produced and has been

i ntroduced into evidence in this case.

Your Honor, it's the governnent's information; the
governnment will have to repudiate its own data. |If that's the
case, that's another interesting position for a trustee to be
in.

But Your Honor, we think this can be relatively sinple,
we think it can be short. W're not going to be dealing with
months of litigation. This case can be resolved fairly and
expedi tiously.

And Your Honor, it is not as traditional as an
equi table restitution proceeding as we woul d hope, because that
woul d actually require all the information. But it is sonething
t hat recogni zes reality.

As this Court has noted - and Your Honor, we as counsel
for the class are extrenely grateful for this Court's
under st andi ng and sensitivity of the issue - class nenbers have

died out of this class. Your Honor, one of our naned plaintiffs
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has died since this action was filed. W see people suffering
too long, and we believe they're entitled to a resolution, and
Your Honor, we could do it quickly, it could be done fairly, and
it'"s time that the trust -- that the trustee be encouraged
within the bounds of the law to manage this trust as it shoul d.

One last point in that regard. Generally speaking,
when you' re | ooking at trust cases over 200 years in this
country, first through Massachusetts and then through New York
and then el sewhere, the nost frequent repudi ation of a trust is
where the trustee refuses to do an accounting. Wen there's a
repudi ation of the trust, the Court sitting in equity has
significant authority to ensure that the beneficiaries are
protected and their assets do not fall into further ruin. The
United States Suprene Court in Wite Muntain Apache in 2003
specifically said the Secretary of the Interior has an
obligation not to allow trust assets to fall into ruin on his
wat ch.

Your Honor, as long as this trust is managed the way it
is, ruination will continue. It's tinme to stop. It's tinme to
encourage them W think this proceeding can -- | would be
surprised, Your Honor, if this proceeding would take nore than
two weeks, and it could take less tinme than that.

THE COURT: Al right. Thank you, sir. Both sides
have addressed ne so far at a very high I evel of generality,

and, if | may say so, rhetoric. Well spoken rhetoric, but
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rhetoric. | have to get a |lot nore specific.

M. Kirschman says he wants to brief issues in this
case. O course he does, and he'll be permtted to do so.

M. G ngold says he wants a trial in May. | can't do that. But
| amcomm tted, absolutely commtted, to getting this matter
resolved in sonething like a final judgnent this sumer, before
the sumrer is out, early this sumer, if possible.

And so here is a schedule that |1've been sketching out
as you' ve been talking. Now, you will all renenber that
sonetinme |ast year | said we were going to have a trial in
Cctober and we'll figure out later what the trial is all about.
And we did that. W did that by kind of sneaking up on it and
comng together to talk about it.

| have a trial date avail able on June 9th.

MR. G NGOLD: That's acceptable to plaintiff.

THE COURT: | thought it would be, M. Gngold. And if
it took two weeks, we could spend two weeks, although I don't
expect it to take two weeks.

| will take M. Gngold at his -- | will accept
M. Gngold s offer that it's the plaintiffs' case and the
plaintiff goes first. | still don't know what they're going
wi t h.

And so here's what | want to happen: This sets up a
pretty dramatic schedule for the plaintiffs' side, but the

plaintiffs have been thinking about this case for what, 16,
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18 years? | figure that they're ready for anything at this
poi nt .

The plaintiffs have two weeks fromnow to file what |
will call a witten claimfor equitable disgorgenent in
reasonabl e detail setting forth what they think they're entitled
to and on the basis of what evidence, broadly stated. That
statenent al so had better deal pretty clearly with this Rule 23
problem which | think is a significant snag.

The government will then have three weeks to respond
and to brief its jurisdictional questions, its |aw of the case
guestions, and to file whatever objections they think are
appropriate to the clains that the plaintiffs have nade.

And the plaintiffs have 10 days to file a reply to that

responsi ve pleading, or pleading, nenorandum | don't care what
you call it, counsel, petition, response. Put whatever | abel
you want on it. If you have any questions when |'mfinished

tal ki ng about what | nean by any of this, 1'lIl be happy to try

to answer them

Then we'l|l have a hearing on April 28th to go over the
materials that have been submtted by the parties, to hear
further argunent, to discuss the content and the shape of the
trial proceeding, or evidentiary proceeding, or whatever is
going to happen on June 9th. And after that, | don't know
what's goi ng to happen.

So your dates are two weeks fromtoday, which I think
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woul d be March 19th, plaintiff makes its subm ssion; three weeks
after that, which is -- | lost track of that. It would be,

what, April 10th, sonething like that? April 9th would be the
governnment's response. 10 days after that works out to

April 21st for the plaintiffs' reply, and the hearing we're
going to have, call it a status conference, hearing, argunent,
whatever, it will take at least half a day, and we wll set it
up for -- let's set it up for 10:00 o' clock in the norning on
April 28th and go as long as we need to go.

And then mark down June 9th on your cal endar as the day
when we're going to begin whatever it is we decide to begin
after that process that | just outlined.

The purpose of this is to bring this matter to a
conclusion. | will listen carefully and very respectfully to
t he governnent's argunent about jurisdiction, but | want them
and the plaintiffs and everybody in this roomto know that |
woul d not consider it a good use of the judicial resources of
the United States to stop this case here only to have it start
all over again in a different court. 16 or however nany years
is long enough, and a result of sonme kind is called for here.

Now, that's the big picture we cane here to tal k about
today. Any questions about that schedul e or about what | expect
of the two sides? I'mnot going to issue an order. Everybody
okay with that?

MR. G NGOLD: Yes, Your Honor.
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THE COURT: O if you're not okay with it, do you at
| east understand it? Yes, M. Kirschman?

MR. KI RSCHVAN: No, we under st and.

THE COURT: Al right. Now, there are all kinds of
other matters kind of floating around here. Probably the nost
persistent ones are the various notions about reconnecting the
conputers at the Solicitor's Ofice and the Departnent of
I nterior.

Plaintiffs say they don't want to ness with that, they
don't want to talk about it, they don't want to answer it. |I'm
sorry, you've got to answer it. You' ve got until March 12th.
That's the extension of tinme you have. |'ve gotten to the
point, quite frankly, where | consider this conputer connection
issue to be collateral to the whole question that is before ne,
and fail to see why it is any |onger necessary to keep the
departnment | T dysfunctional. And I'll want to have sone pretty
power ful reasons why by the 12th of March; otherw se, |'m
frankly inclined to let themturn the switches on.

Then there is, of course, the question - M. Kirschman
cane back and back and back to this question in his opening
remarks today - of the historical statenents of accounts and
class communications. | certainly agree with the governnent
that at some point -- that the $127 mllion of work that has
been done is not going to go down the drain. | think | tried to

suggest in the findings and conclusions that | issued that they
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have value, it's just that the individual Indians need a clear
noti ce about what the limts of that value are.

And at sone point -- as soon as we can sort out the
bottomline we're trying to get to here, it seens to ne that at
sone point, as long as we can get this other big nut taken care
of, it will be quite appropriate to send these notices out to
people with an appropriate notice that says whatever it says
based on the Court's ruling.

| do not anticipate termnating this case with an order
that says, all that work that's been done is for naught and w ||
never be used. Because, as | tried to indicate in the findings
of fact and conclusions of law that | issued, for what they are,
there is sufficient accuracy and so forth; they just don't have
any starting point that an accounting needs.

So we're going to work that out. W're going to work
that out as part of the ultimate resolution of this case, and
we're certainly not going to keep DO ever fromissuing these
hi storical statenments of account. They nmay be called sonething
different, they may have different | egends at the front of them
they may have a surgeon general's warning or sonething on them
but there's been a lot of work that's gone into the organization
of these data and the work should be used.

That's all | have today, counsel. |Is there anybody
that wants to raise any other issue?

M. Dorris, | haven't heard from hi myet.

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

44

MR. DORRI'S: Your Honor, one small request. You' ve
asked us to respond on the reconnection issue by March 12th, or
that's what is presently scheduled. W have the March 19th
date, two weeks to put the equitable claimtogether. | would
ask the Court's indulgence to let us file the reconnection bri ef
a week after that date, on March 26th

THE COURT: Al right. Mrch 26th.

MR. DORRI'S: Thank you.

MR. KI RSCHVAN:  Your Honor, related to that, | wanted
to point out that the briefing on reconnection of the Ofice of

the Solicitor is conplete and has been pending before the Court.

So --

THE COURT: | know. | have the sanme |imtations
everybody el se does. | don't want to clinb up this |earning
curve and then have to do it again. | want to do it all at

once. So just hang in there until the 26th or sonetine after
the 26th, and then I'lI|l deal with the whol e questi on.

MR. KI RSCHVAN: Very good, Your Honor

THE COURT: Al right. Thank you everybody. W're
adj our ned.

(Proceedi ngs adjourned at 3:50 p.m)
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